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CHAPTEE  A. 

FRENCH  INDEMNITY:  CONVENTION  OF  APRIL  30,  1803. 

At  the  close  of  the  American  Revolntiou  the  relations 
TnatiM  oflTTS.      between  the  United  States  and  France  were  regalated 

by  two  treaties,  one  of  amity  and  commerce  and  the 
other  of  alliance,  both  of  which  were  conclnded  on  the  6th  of  February 
1778.  Before  the  end  of  the  century  various  provisions  in  these  treaties 
became  the  sabject  of  international  discussion.  These  provisions  will  be 
cited  in  the  narration  of  the  disputes  that  arose  concerning  them ;  but  it 
may  be  usefal  now  to  refer  to  some  of  them,  which  figure  most  prominently 
in  the  history  of  subsequent  events. 

By  Article  XVII.  of  the  treaty  of  amity  and  commerce, 
TrMttnMBt  of  PriaM.   it  was  provided  that  the  ships  of  war  and  privateers  of 

either  party  might,  in  time  of  war,  freely  carry  their 
prizes  iuto  the  ports  of  the  other  party ;  that  sach  prizes  should  not,  when 
so  broaght  in,  ^*  be  arrested  or  seized'';  that  they  should  not  be  subject  to 
''search,''  or  to  ''examination"  as  to  their  '*  lawfulness;"  but  that  they 
might  be  taken  away  at  any  time  to  the  places  expressed  in  the  commis- 
sions of  their  captors,  which  commissions  the  captors  should  be  obliged  to 
show.  On  the  other  hand,  it  was  provided  that  "no  shelter  or  refuge" 
should  be  given  by  either  party  to  vessels  which  had  "  made  prize  of  the 
subjects,  people  or  property"  of  the  other  party;  but  that  such. vessels,  if 
forced  in  by  "  stress  of  weather,  or  the  danger  of  the  sea,"  should  be 
required  to  depart  "as  soon  as  ]>ossible." 

By  Article  XXII.  of  the  same  treaty  it  was  provided 
Torngn  Privftte^n.    that  neither  party  should  permit  privateers  having 

commissions  from  any  prince  or  state  in  enmity  with 
the  other  party,  to  fit  out  in  its  ports,  or  to  sell  their  prizes,  or  oven  to 
purchase  victuals,  except  such  as  should  be  necessary  for  a  voyage  to  the 
next  home  port. 

FrM  Ships.  Fr««  Goods.      ^^  Article  XXIII.  it  was  provided  that  free  ships 

should  make  free  goods. 

By  Article  XI.  of  the  treaty  of  alliance,  which  was 
Tho  Allianoe.        described  (Article  II.)  as  a  "defensive  alliance,"  the 

"  essential  and  direct  end  "  of  which  was  "  to  maintain 
effectually  the  liberty,  sovereignty  and  independence"  of  the  United 
States  "  as  well  in  matters  of  government  as  in  commerce,"  the  United 
States,  in  return  for  the  guaranty  of  "  their  liberty^  sovereignty  and  inde- 
pendence, •  «  •  and  also  their  possessions,"  guaranteed  "  to  His  Most 
Christian  Migesty  the  present  possessions  of  the  Crown  of  France  im 
America,  as  well  as  those  which  it  may  acquire  by  the  future  treaty  of 
peace."    And  in  order  "  to  fix  more  precisely  the  sense  and  application  "  of 
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this  article,  it  waa  declare<l  (Article  XII.)  ''that  ia  case  of  a  rupture 

hetweon  France  and  England  the  reciprocal  guaranty  declared  in  the 

Haid  article  Hhall  have  {[%  full  force  and  effect  the  moment  such  war  shall 

break  out." 

Five  years  after  the  signature  of  the  definitive  tn^aty 
Coninltf  o<mY«iitioii  of  ^f  ^^^^  between  the  Unitc'd  States  and  Great  Britain, 

a  consular  convention  between  the  United  8tat«s  and 
>Yance  was  concluded.  The  negotiations  which  resulted  in  its  signature 
began  in  1782.  On  the  25 th  of  January  in  that  year  a  scheme  of  such  a 
convention,  whic-h  had  been  approved  by  Congress,  waH  sent  to  Franklin 
with  instructions  to  make  it  the  basis  of  a  formal  treaty.  On  the  29th  of 
July  17K4  he  Higne<l  a  convention,  but  it  proY<^l  t-o  be  unsatisfactory  to 
Congress  on  grounds  which  arc  fully  set  forth  in  a  report  made  by  Mr. 
Jay,  as  Secretary  for  Foreign  Affairs.'  The  original  scheme  of  Congress, 
f^om  which  Franklin  had  departed,  was  regarded  by  Mr.  Jay  as  being  also 
in  many  respects  open  to  objection,  but  he  recommended  that,  as  the  nego- 
tiations hml  proceeded  so  far,  Mr.  Jefferson,  who  had  nucceeded  Franklin 
at  the  Court  of  Versailles,  should  1>e  directed  to  negotiate  a  convention  in 
substantial  conformity  with  it.^  Instructions  were  given  in  accordance 
with  this  recommendation,  and  on  November  14, 1788,  Jefferson  concluded 
ani'W  convention.  Mr.  Jay.  though  he  apprehended  that  it  would  prove 
more  inconvenient  than  beneficial  to  the  United  8tat<*s,  advised  that  it  be 
ratified,  since  it  adhered  to  the  plan  to  which  the  United  States  was  already 

committed. '"^ 

By  Article  VIII.  of  this  convention  it  was  provided 
Pow«n  of  Conaula.    that  consular  officers  should  ^*  exercise  police  over  all 

the  vessels  of  their  respective  nations,''  and  should 
''have  on  board  the  said  vessels  all  ]>ower  and  jurisdiction  in  civil  matters 
in  all  the  disputes  which  may  there  arise;''  and  that  they  should  'Miave 
an  entire  inspection  over  the  said  vessels,  their  <'rew,  and  the  changes 
and  substitutions  there  to  be  made."  It  was,  however,  provided  that 
these  functions  should  be  "confined  to  the  interior  of  the  vesHoIs,"  and 
that  they  should  not  be  peruiitti*d  to  interfere  ''with  the  police  of  the 
ports'*  in  which  the  vessels  might  happen  to  be. 

The  ratifications  of  this  convention  were  exchanged 
Commeroial DisoontoBts.  at  Paris  on  the  6th  of  January  1790;  but  before  the 

close  of  the  year  a  controversy  arose  between  the  two 
countries  in  regard  to  matters  of  commerce.  By  royal  decrees  of  Decem- 
ber 29,  1787,^  and  December  7,  1788,'^  exceptional  favors  were  granted  to 
commerce  with  the  United  States  in  respect  of  various  articles,  such  as 
whale  oils  and  spermaceti,  fish  and  fish  oils,  agricultural  products,  prod- 
ucts of  the  foi'est,  and  certain  manufaetnred  articles.  But,  in  s])ite  of 
favors,  the  commerce  of  the  United  States  t<*nded  to  revert  to  its  former 
channels.  Commerce  with  England  increased,  while  trade  with  France 
languished  and  failed.^    The  development  of  this  tendency  produced  in 


'  March  9,  1786,  Dip.  Cor.  1783-1789, 1.  218. 

«Dip.  Cor.  1783-1789, 1. 232. 

^  Am.  State  Papers,.  For.  Rel.  1. 89. 

ad.  113. 

*  Id.  116. 

nd.l20. 
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France  a  feeling  of  dissatisfaction,  which  was  intensified  by  the  disposi- 
tion of  Congress  to  subject  commerce  with  France  to  the  same  regulations 
as  that  with  Great  Britain.  By  an  act  of  July  20,  1789,i  a  duty  of  6  cents 
a  ton  was  imposed  on  American-built  vessels  belonging  to  citizens  of  the 
United  States,  while  a  duty  of  30  cents  a  ton  was  imposefl  on  such  vesselH 
belonging  wholly  or  in  part  to  aliens,  and  of  50  cents  a  ton  on  all  other 
vessels.    This  act  was  renewed  on  the  20th  of  the  following  July.^ 

By  a  royal  decree  of  France  of  December  29,  1787,  vessels  built  in  the 
United  Stiites  and  sold  in  France,  or  purchased  by  Frenchmen,  were  ex- 
empt from  all  duties.  The  French  charg6  d'affaires  at  Philadelphia  com- 
plained, by  direction  of  his  government,  against  the  acts  of  1789  and  1790 
as  an  infraction  of  the  fifth  article  of  the  treaty  of  amity  and  commerce 
of  1778.  ThiH  article  was  connected  with  the  third  and  fourth  articles  of 
the  same  treaty,  by  which  it  was  respectively  provided  that  French 
subjects  in  the  United  States,  and  citizens  of  the  United  States  in  France, 
should  pay  no  other  or  greater  duticH  than  were  re<iuirod  of  the  subjects 
or  citizens  of  the  most  favored  nations.  '^  In  the  above  exemption, ''  says 
Article  V.,  '*  is  particularly  comprised  the  imposition  of  100  sols  per  ton, 
established  in  France  on  foreign  ships.''  It  was  contended  by  France 
that  the  effect  of  this  provision  was  to  exempt  the  ships  of  the  contract- 
ing parties  from  the  payment  of  any  tonnage  duties,  and  that  the  failure 
of  Congress  to  make  an  exception  in  favor  of  France  constituted  a  viola- 
tion of  the  treaty,  and  placed  French  commerce  on  the  same  footing  as 
English.  Jefferson,  who  had  then  become  Secretary  of  State,  answered 
that  the  stipulation  in  regard  to  the  duty  of  100  sols  in  France  merely  re- 
lincjuished  an  antecedent  exaction  from  which  the  most  favored  nations 
were  already  exempt,  and  left  both  parties  free  to  impose  other  dutieH, 
provided  all  nations  were  subjected  to  them  alike.  In  other  words,  he 
maintained  that  the  provisions  of  the  third  and  fonrth  articles  were  not 
enlarged  by  the  provisions  of  the  fifth  article,  but  that  the  latter  was  in- 
tended, out  of  abundant  caution,  to  designate  by  name  a  particular  duty 
against  which  it  was  desired  to  guard.  Nevertheless,  he  advised  that  the 
claim  of  the  Freneh  Government  should  be  allowed,  especially  in  consid- 
eration of  the  privileges  granted  to  the  United  States  by  the  royal  decrees 
of  1787  and  1788.-^  The  acts  of  Congress,  however,  were  not  modified. 
Indeed,  before  the  complaint  of  the  French  charg^  d'affaires  was  communi- 
cated to  the  Senate  an  extract  was  sent  to  that  body  from  a  letter  of  Mr. 
Short,  the  charg6  d'affaires  of  the  United  Stat<*s  in  France,  by  which  it 
appeared  that  the  National  Assembly  was  then  engaged  in  the  adoption 
of  measures  which  subjected  the  commerce  of  the  United  States  to  oner- 
ons  burdens  and  put  an  end  to  the  commercial  system  which  prevailed 
before  1789.^ 

On  the  12th  of  .January  1792  Gouverneur  Morris  was 

Oonvernaur  MorrU.    appointed  by  Washin<;ton  as  minister  ])lenipotentiary 

to  P^rance.     Since  September  2f),  178i),  when  .Jefferson, 
who  had  accepted  the  office  of  Secretary  of  State,  placed  William  Short  in 


» 1  Stats,  at  L.  27. 

2 1  Stats,  at  L.  135. 

3  Am.  State  Papers,  For.  Rel.  1. 109. 

<Id.  120-132. 
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charge  of  the  legation  at  PariS;  the  post  had  been  vacant.  The  appoint- 
ment of  Morris  was  made  by  Washington  not  without  misgivlDgs;  for 
while  entertaining  absolute  confidence  in  Morris's  integrity,  he  recog- 
nized, in  the  opposition  which  the  nomination  excited  in  the  Senate,  the 
fact  that  the  possession  of  a  'lively  and  brilliant  imagination^'  and  a 
''gift  of  ridicule"  would  require  of  Morris,  in  the  delicate  situation  in 
which  ho  was  placed,  the  exercise  of  unusual  caution.'  There  was,  how- 
ever, another  ground  of  opposition  to  Morris's  appointment.  ''  It  was 
urged,"  said  Washington,  in  an  admonitory  letter,  "  that  in  France  you 
were  considered  as  a  favorer  of  the  aristocracy  and  unfriendly  to  its  rev- 
olution." In  what  sense  this  was  true  no  one  understood  better  than 
Washington,  with  whom  Morris  had  for  three  years  been  in  correspond- 
ence in  regard  to  events  in  France.  In  his  own  country  Morris  hod  been 
a  supporter  of  the  Revolution,  a  member  of  the  Continental  Congress, 
assistant  to  Robert  Morris  in  the  manaji^ement  of  the  public  finances/-  and 
a  member  of  the  Constitutional  Convention  of  1787.  To  mental  gifts  of  a 
high  order  he  united  a  capacity  for  public  business.  In  his  views  of  gov- 
ernment he  belonged  to  the  same  school  as  Washington,  lie  regarded  the 
maintenance  of  a  just  public  authority  not  as  a  menace  to  liberty,  but  as 
its  essential  safeguard.  In  the  first  stages  of  the  French  revolution  he 
could  see  "every  reason  to  wish  that  the  patriots  may  be  successful," 
though  he  apprehended  that  the  "  crumbling  matter"  on  which  the  edifice 
of  freedom  was  to  be  erected  would,  when  exposed  to  the  air,  "  fall  and 
crush  the  builders."  ^  He  instinctively  recoiled  from  the  excesses  that 
were  committed  when  his  apprehensions  came  to  be  fulfilled.  Before  he 
became  minister  of  the  United  States  he  offered  his  counsel  to  Louis  XVI. 
He  afterward  sought  to  effect  that  monarch's  escape;  and  having  wit- 
nessed the  execution  both  of  the  King  and  the  Queen,  and  the  destruction 
of  all  public  authority,  he  prophesied  that,  whatever  might  be  the  lot  of 
France  in  remote  futurity,  she  must  soon  come,  probably  througli  the 
medium  of  a  triumvirate  or  other  small  body  of  men,  to  be  "  governed  by 
a  single  despot."  ^  Such  was  the  man  whom  Washington  chose  as  minister 
to  France.  While  it  was  impossible  for  him  to  be  acceptable  to  the  revo- 
lutionary leaders,  who,  following  each  other  in  quick  and  violent  succes- 
sion, exhibited  in  their  elevation  and  their  fall  the  tempestuous  and  fickle 
impulses  of  unrestrained  popular  passion,  he  at  any  rate  possessed  an  inti- 
mate knowledge  of  the  conditions  and  tendencies  of  the  time,  and  was  not 
likely  to  commit  his  government  to  extravagant  policies. 

At  the  period  of  Morris's  appointment,  the  commer- 
ProiTer  of  Commereial  ^.^^  relations  between  the  United  States  and  France 
lie^tuition. 

had  fallen  into  an  unfortunate  condition.    WMtb  a  view 

to  restore  them  to  their  former  state,  as  well  as  to  improve  the  political 
relations  of  the  two  countries,  Jefferson  desired  to  conclude  a  new  com- 
mercial convention.  He  expressed  to  Morris  his  disappointment  that  over- 
tures had  not  been  made  to  the  United  States  for  a  treaty  of  commerce, 

»  Writings  of  Washington,  ed.  by  Sparks,  X.  216-218. 

«  Wharton's  Dip.  Cor.  Am.  Rev.  IV.  622. 

'Letter  to  Washington,  April  29, 1789,  Am.  Stat«  Papers,  For.  Rel.  1. 379. 

^Letter  to  Washington,  October  18, 1793,  Am.  State  Papers,  For.  Rel.  1. 398. 
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and  said  that  if  the  National  Assembly  expected  the  United  States  to  de- 
clare their  readiness  to  meet  them  on  that  ground,  they  would  not  hesi- 
tate to  make  sach  a  declaration.  In  the  mean  time  he  desired  that  matters 
might  be  placed  in  their  former  condition,  by  the  repeal  of  **  the  late  inno- 
vations as  to  our  ships,  tobacco,  and  whale  oil."  ^  He  was  anxious  lest  the 
postponement  of  a  conventional  arrangement  might  compel  the  United 
States  to  resort  to  retaliatory  measures  in  order  to  do  justice  to  their  own 
navigation.'  On  the  9th  of  July  1792  Morris  proposed  to  the  French  Gov- 
ernment the  negotiation  of  a  commercial  treaty,  and  in  so  doing  adverted 
to  the  discontent  excited  in  America  by  the  decrees  of  the  Constituent 
Assembly.  On  the  23d  of  .Tuly  he  received  a  reply  in  which  a  promise  was 
made  that  his  proposal  would  be  communicated  to  the  King  and  to  the 
National  Assembly .' 

On  the  16th  of  August  Morris  announced  that  another 
^^^^"'ww!  ^'*"*  revelation  had  been  effected  in  Paris,  and  that  "  it  was* 

bloody."^  On  the  10th  of  August  the  King  was  de- 
posed, and  the  revolution  prog^ssed  rapidly  amid  scenes  of  bloodshed  and 
confasion.  Morris  asked  for  instructions  respeeting  the  conduct  he  should 
pursue  **  in  the  circumstances  about  to  arise."  The  present  executive  was, 
he  said,  Just  born,  and  might  be  stifled  in  the  cradle;  and  he  found  him- 
self "in  a  state  of  contingent  responsibility  of  the  most  delicate  kind."^ 
Jefferson  replied  that  it  accorded  with  the  principles  of  the  United  States 
''to  acknowledge  any  government  to  be  rightful  which  is  formed  by  the 
will  of  the  nation  substantially  declared;"  that  with  such  a  government 
"every  kind"  of  business  might  be  done;  but  that  there  were  ''some 
matters"  which  might  be  transacted  with  a  government  de  facto,  such,  for 
example,  '*  as  to  reform  the  unfriendly  restrictions  of  our  commerce  and 
navigation."  Unless,  said  Jefferson,  ''the  late  innovations"  were  revoked 
the  United  States  must  lay  additional  and  equivalent  burdens  on  French 
ships  by  name.^ 

When  Morris,  on  the  13th  of  February  1793,  acknowl- 
^"*o!lI!rBS^"*®^^®^  the  receipt  of  these  instructions,  Louis  XVI.  had 

been  beheaded  and  war  against  England  had  been  de- 
clared. "  You  had  previously  instructed  me,"  wrote  Morris  to  Jefferson, 
"to  endeavor  to  transfer  the  negotiation  for  a  new  treaty  to  America;  and 
if  the  revolution  of  the  10th  of  August  had  not  taken  place,  but  instead 
thereof  the  needful  power  and  confidence  had  been  restored  to  the  crown, 
I  should  perhaps  have  obtained  what  you  wished,  as  a  mark  of  favor  and 
confidence.  *  '^  *  At  any  rate,  the  thing  you  wished  for  is  done,  and 
you  can  treat  in  America,  if  yon  please.  Whether  you  will  or  not  is 
another  affair."  ^     In  truth,  Morris  did  not  believe  that  the  negotiation 


*  Jefferson  to  Morris,  March  10, 1792,  Jefferson's  Works,  ed.  by  Washing- 
ton, III.  338. 
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could  then  be  soocetsfully  oondacted  or  that  any  engagements  which 
might  be  formed  would  be  stable. 

The  internal  disorders  of  France  were  naturally  re- 
Appointmaiit  of  Oenat.  fleeted  in  the  management  of  her  foreign  relations. 

Before  the  deposition  of  the  King,  Morris  iuHisted  u])oii 
and  obtained  the  removal  of  n  person  who  had  been  appointed  as  minister 
to  the  United  States,  a  person  whose  character  ho  pronounced  *'  as  bad  as 
need  be  and  stained  by  infamous  vices'^^  When  another  minister  was 
appointed,  Morris  did  not  receive  from  official  sources  any  information 
'' either  of  his  mission  or  his  errand."  This  circumstance,  however,  was 
due  perhaps  not  so  much  to  Morris's  interference  with  the  former  appoint- 
ment as  to  the  fact  that  he  was,  as  he  himself  declared,  cordially  hatc^d 
by  some  of  the  members  of  the  diplomatic  committee.  The  new  minister 
was  M.  Edmond  C.  Genet,  a  man  of  some  experience,  who  might  have 
*been  useful  in  subordinate  positions,  but  who  lacked  the  sense  and  discre- 
tion requisite  to  the  discharge  of  a  responsible  part.  He  once  spoke  of 
himself  as  having  spent  seven  years  at  the  head  of  a  bureau  at  Versailles, 
under  the  direction  of  Vergennes,  and  of  having  passed  one  year  at  Lon- 
don, two  at  Vienna,  one  at  Berlin,  and  five  in  KiiHsia.'^  Morris  reported, 
as  the  result  of  inquiries,  that  Genet  was  a  man  of  good  parts  and  very 
good  education,  brother  to  the  Queen's  first  woman,  from  whence  his  for- 
tune originated;  that  he  was,  through  the  Queen's  iiitlnence,  appointed 
as  charg6  d'affaires  at  St.  Petersburg,  where,  in  consequence  of  dispatches 
from  M.  de  Montmorin,  which  were  written  in  the  sense  of  the  revolution, 
but  which  he  interpreted  too  literally,  he  made  some  representations  in  a 
much  higher  tone  than  was  wished  or  expected;  that  as  it  was  not  con- 
venient under  the  circumstances  either  to  approve  or  to  disapprove  his 
conduct,  his  communications  lay  unnoticed;  that,  being  a  young  man  of 
ardent  temper,  he  felt  himself  insulted,  and  wrote  some  petulant  dis- 
patches, believing  that  if  the  royal  party  prevailed  his  sister  would  make 
fair  weather  for  him  at  court;  that  on  the  overthrow  of  the  monarchy, 
these  dispatches  operated  as  credentials  to  the  new  government,  and,  in 
the  dearth  of  competent  men,  opened  th^  way  to  his  preferment,  and  that 
in  this  situation  he  chose  America  as  the  best  harbor  during  the  storm, 
and  would  not  put  to  sea  again  till  it  was  fair  weather.-^ 

Before  he  left  France  Genet  called  on  Morris  and 

Oenet's  departure  for   apologized  for  the  failure  of  M.  Le  Brun,  the  minister 
the  United  BUttes.        «        o  7 

of  foreign  affairs,  on  account  of  the  pressure  of  public 

business,  to  come  and  present  liim.^    What  Genet  subsequently  did  in 

'  France  does  not  appear,  but  Morris,  in  reporting  his  departure  for  the 

United  States,  observed  that  "the  pompousness  of  this  em1>a8sy  could  not 

but  excite  the  attention  of  England."*    Whatever  it  may  have  hev.n  that 
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called  forth  this  remark,  there  can  be  no  doubt  that  Genet  set  ont  ou  his 
mission  gnrgling  with  the  fermentation  of  the  new  wine  of  the  revolution. 
Having  attained  **  the  happiness  of  serving  a  free  people/'  he  seems  to 
have  resolved  that  nothing  should  be  wanting  to  the  energy  of  his  con- 
duct. And  he  had  scarcely  left  France  when  Morris  reported  that  the 
executive  council  had  sent  out  by  him  three  hundred  blank  commissions 
for  privateers  to  be  distributed  among  such  persons  as  might  be  willing 
to  fit  out  vessels  in  the  United  States  to  prey  on  British  commerce.' 

On  the  18th  of  April  1793,  before  this  report  was 
Onestioii  fts  to  Oenat's  received,  Washington  submitted  to  the  various  mem- 
^    °'  hers  of  his  cabinet  a  series  of  questions  touching  the 

relations  between  the  United  States  and  France.'^  The  first  of  these  ques- 
tions was  whether  a  proclamation  of  neutrality  should  issue ;  the  second, 
whether  a  minister  from  the  republic  of  France  should  be  received;  the 
third,  whether,  if  received,  it  should  be  absolutely  or  with  qualifications, 
and  the  fourth,  whether  the  United  States  were  obliged  to  consider  the 
treaties  previously  made  with  France  as  still  in  force.  It  seems  that  the 
question  whether  Genet  should  be  received  was  Huggested  by  Hamilton  at 
a  meeting  of  the  cabinet  on  the  25th  of  February,  and  that  the  President, 
the  Secretary  of  State,  and  the  Attorney-General  at  that  time  were  all 
disposed  to  give  an  affirmative  ayswer.'  At  a  meeting  of  the  cabinet  ou 
the  19th  of  April  it  was  determined,  with  the  concurrence  of  all  the  mem- 
bers, that  a  proclamation  of  neutrality  should  issue.  It  wan  also  unani- 
mously agreed  that  the  minister  from  the  French  republic  should  be 
received.  On  the  third  question,  whether  he  should  be  received  abso- 
lutely or  with  qualifications,  Hamilton  was  supported  by  Knox  in  the 
opinion  that  the  reception  should  be  qualified.  The  President,  .Jefferson, 
and  Randolph  inclined  to  the  opposite  opinion;  but  the  third  and  fourth 
questiouH  were  postponed  for  further  consideration.  In  a  subsequent 
written  opinion  Hamilton  argued  that  the  recepfion  of  Genet  should  be 
qualified  by  a  previous  declaration  to  the  effect  that  the  United  States 
reserved  the  question  whether  the  treaties,  by  which  the  relations  between 
the  two  countries  were  formed,  were  not  to  be  deemed  temporarily  and 
provisionally  suspended.  He  maintained  that  the  United  states  had  an 
option  so  to  consider  them,  and  would  eventually  have  a  riy^ht  to  renounce 
them,  if  such  changes  should  take  place  as  could  bona  Jide  be  pronounced 
to  make  a  continuance  of  the  connections  which  resulted  from  them  dis- 
advanta<reous  and  dangerous.^  He  also  thought  the  war  plainly  offensive 
on  the  part  of  France,  while  the  alliance  was  defensive.^'  On  the  other 
hand,  Jefferson  maintained  that  the  treaties  were  not  '^between  the  U.  S. 
&  Louis  Capet,  but  l>etween  the  two  nations  of  America  and  France/'  and 
that  *'the  nations  remaining  in  existence,  tho'  both  of  them  have  since 
changed  their  forms  of  government,  the  treaties  are  not  annulled  by  these 


'  Morris  to  Thomai^  Pinckney,  March  2,  1792,  Am.  State  Papers,  For.  Kel. 
I.  396;  Morris  to  Jefferson,  March  7,  1792,  Id.  354. 
^Writings  of  Washington,  ed.  by  Sparks,  X.  533. 
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changes/^    He  also  contended  that  the  reception  of  a  minister  had  noth- 
ing to  do  with  this  question.^ 

On  the  22d  of  April  1793,  Washington  published  the 
ProoUmatioB  of      following  proclamation  of  neutrality.^ 

**  Whereas  it  appears  that  a  state  of  war  exists  be- 
tween Austria,  Prussia,  Sardinia,  Great  Britain,  and  the  United  Nether- 
lands, of  the  one  part,  and  France  on  the  other,  and  the  dut^r  and  interest 
of  the  United  States  require  that  they  should  with  sincerity  and  good 
faith  adopt  and  pursue  a  conduct  friendly  and  impartial  towards  the  bel- 
ligerent rowers: 

"1  have  therefore  thought  fit  by  these  presents  to  declare  the  disposi- 
tion of  the  United  States  to  observe  the  conduct  aforesaid  towards  tnose 
powers  respectively;  and  to  exhort  and  warn  the  citizens  of  the  United 
btates  oarefully  to  avoid  all  acts  and  proceedings  whatsoever,  which  may 
in  any  manner  tend  to  contravene  such  disposition. 

*'  And  I  do  hereb V  also  make  known,  that  whosoever  of  the  citizens  of 
the  United  States  snail  render  himself  liable  to  punishment  or  forfeiture 
under  the  law  of  nations,  by  committing,  aiding,  or  abetting  hostilities 
against  any  of  the  said  powers,  or  by  carrying  to  any  of  them  those  articles 
wnich  are  deemed  contraband  bv  the  modern  usage  of  nations,  will  not 
receive  the  protection  of  the  United  States,  against  such  punishment  or 
forfeiture;  and  further,  that  I  have  given  instructions  to  those  officers,  to 
whom  it  belongs,  to  cause  prosecutions  to  be  instituted  against  all  persons, 
who  shall,  within  the  cognizance  of  the  courts  of  the  United  States,  violate 
the  law  of  nations,  with  respect  to  the  powers  at  war,  or  any  of  them. 

''In  testimony  whereof,  I  have  caused  the  seal  of  the  United 
States  of  America  to  be  affixed  to  these  presents,  and  signed  the 
[l.  8.]  same  with  my  hand.  Done  at  the  city  of  Philadelphia,  the  twenty- 
second  day  of  April,  one  thousand  seven  hundred  and  ninety- three, 
and  of  the  Independence  of  the  United  States  of  America  the 
seventeenth. 
"By  the  President: 

"Georgr  Washington. 
"Th.  Jefferson.'' 

On  the  8th  of  April  1798,  just  two  weeks  before  the 
*"**  Arri*^  ^^  issuance  of  this  proclamation,  Genet  arrived  at  Charles- 
ton, South  Carolina;  but  the  news  of  his  arrival  there 
was  received  at  Philadelphia,  through  the  medium  of  the  public  press, 
only  on  the  day  on  which  the  proclamation  was  published.  At  Charles- 
ton he  lost  no  time  in  fitting  out  and  commissioning  privateers,  and,  after 
having  got  a  number  ready  for  sea,  he  proceeded  to  make  the  journey  to 
the  seat  of  the  national  government  by  land.  On  the  way  he  incited  the 
people  to  hostility  against  Great  Britain,  and  received  such  demonstra- 
tions of  sympathy  as  to  strengthen  his  confidence  in  the  success  of  the 
course  on  which  he  had  entered.  Before  he  was  received  by  the  President 
it  was  learned  by  public  report  that  the  cruisers  which  he  had  fitted  out 
had  made  captures  and  brought  them  into  the  ports  of  the  United  States, 
and  that  the  French  consuls  had  assumed  judicial  authority  to  condemn 
them  and  order  their  sale  as  lawful  prize. 

The  posture  of  affairs  between  the  United  States  and 
''^^  *•      f*i*  a*  *^  France  at  this  time  was  peculiar.    In  spite  of  the  acts 

of  the  National  Assembly,  of  which  Jefferson  in  his 
early  instructions  to  Morris  complained,  and  of  the  depredations  on 
American  commerce  against  which  Morris  was  so  constantly  required  to 
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itrate,  there  is  ample  evidence  that  the  French  Goyemmenty  at  the 
Ak  of  the  war  with  England,  desired  to  consider  the  treaties  with 
lited  States  of  1778  as  still  subsisting  in  full  force.  In  a  letter  to 
ton  of  February  13, 1793,  Morris  narrates  an  interview  with  Le  Brun, 
ench  minister  of  foreign  affairs,  Just  before  the  declaration  of  war 
England.  In  the  course  of  this  interview  Morris  observed  that  Mr. 
lond,  the  British  minister  to  the  United  States,  doubtless  would 
himself  to  inculcate  the  opinion  that  the  treaty  of  alliance  with 
»,  having  been  made  by  the  King,  was  rendered  void  by  the  revolu- 
Le  Brun  replied  that  ''such  an  opinion  was  absurd.^'  Morris  then 
ed,  unofficially,  that  he  entertained  similar  sentiments,  but  that  he 
lit  it  would  be  well  to  evince  ''  a  degree  of  good  will  to  America, 
might  prevent  disagreeable  impressions.'*'  In  a  note  of  March  24, 
ilorris,  in  complaining  of  the  violences  committed  on  American  ves- 
f  French  privateers,  invoked  the  provisions  of  the  fifteenth  article 
treaty  of  amity  and  commerce ;  and  Le  Brun,  in  his  reply,  expressed 
9*B  desire  "  of  cementing  more  and  more  the  connections  of  friend- 
ad  fraternity  with  her  friends  and  allies,  the  United  States.''-  In 
Lbeequent  correspondence,  as  well  as  in  the  acts  of  the  National 
ntion,  the  treaties  of  1778  were  continually  referred  to  as  binding 
Bmente.' 

Nevertheless,  the  French  republic  did  not  ask  of  the 
^MfittT  United  States  the  execution  of  the  territorial  guaranty 

of  the  treaty  of  alliance.  This  fact  may  be  accounted 
either  of  two  reasons.  The  general  arming  of  the  whole  population, 
le  ezhanstive  devotion  of  the  resources  of  the  country  to  military 
ses,  caused  a  scarcity  in  France  both  of  money  and  of  provisions. 
nited  States,  as  a  neutral,  could  form  a  source  of  supply  of  both.  In 
ir  to  Morris  of  March  29, 1793,  Le  Brun,  referring  to  the  alleged  eon- 
M  of  Americana  and  Englishmen  in  covering  with  the  flag  of  the 
1  States  the  nationality  of  English  vessels,  said:  ''In  order  to  pre- 
bo  the  citizens  of  the  United  Stat^^s  nil  the  advantages  which  result 
;heir  neutrality,  it  is  the  interest  of  the  American  government  to 
r  this  fraud."  ^ 

I  waA  nearly  a  mouth  before  the  issuanee  of  Washington's  proclama- 
f  neutrality,  and  before  the  Government  of  the  United  States  had 
ly  determined  upon  the  courne  which  it  would  pursue.  In  a  report 
I  Committee  of  Public  Safety  in  June  1793  Le  Brun,  in  dlHcussing 
isisting  upon  the  importance  of  protecting  American  neutrality,  said : 
United  States  become  more  and  more  the  granary  of  Franct^  and  her 
es;  they  manifest  the  most  favorable  dispositions  of  succoring  us; 
le  courage  which  they  have  discovered  iu  formally  acknowledging 
rench  republic,  in  spi*^e  of  the  menaces  and  intrtgues  of  England, 
I  that  their  friendship  for  us  is  above  all  political  or  interested 
erations."' 
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On  February  18  and  March  26,  1793,  docreoH  were  a<lopte<l  by  the 
National  Convention  patting  American  vessels  on  the  same  footing  as 
Frt»nch  vessels  in  French  ports.' 

But  there  may  be  yet  another  reason  why  the  United  States  were  not 
called  upon  to  execute  the  territorial  guaranty  of  the  treaty  of  alliance. 
It  is  not  improbable  that  the  National  Assembly,  while  balancing  the 
advantages  of  American  neutrality  against  those  of  the  treaty  of  alliance, 
doubted  whether  the  guaranty  was  precisely  applicable  to  the  conditions 
then  existing.  It  is  true  that  war  with  England  had  broken  out,  but  it  is 
also  true  that  it  was  an  incident  of  the  general  conflict  in  which  France 
was  then  engaged  with  other  powers  of  Europe.  This  idea  is  suggested 
in  the  original  iuHtructious  to  Genet,  which,  though  they  were  given 
before  the  conflict  with  England  began,  were  written  in  contemplation  of 
hostilities  with  that  country  as  well  as  with  Spain ;  and  these  instructions 
were  directe<l  to  the  formation  of  a  new  commercial  and  political  connec- 
tion with  the  United  States,  adapte<l  to  the  conditions  which  the  French 
revolution  had  produced.  Genet  was  instructed  that  the  treaty  which  he 
was  authorized  to  negotiate,  might  assume  the  form  of  '*a  national  agree- 
ment, in  which  two  great  peoples  shall  suspend  their  commercial  and 
political  interests,  and  establish  a  mutoal  understanding  to  defend  the 
empire  of  liberty,  wherever  it  can  be  embraced;  to  guarantee  the  sover- 
eignty of  the  i)eople,  and  punish  those  powers  who  still  keep  up  an  exclu- 
sive colonial  and  commercial  system,  by  declaring  that  their  vessels  shall 
not  lie  received  in  the  ports  of  the  contracting  parties.  •  *  *  How- 
ever vast  this  project  may  be,*'  continued  the  instructions,  **it  will  not 
be  difhcult  to  execute,  if  the  Americans  determine  on  it;  and  it  is  to  con- 
vince them  of  its  practicability  that  the  Citizen  Genet  must  direct  all  his 
attention;  for,  besides  the  advantages  which  hnmanity  in  general  will 
draw  from  the  success  of  snch  a  negotiation,  we  have  at  this  moment  a 
particular  interest  in  taking  steps  to  act  efficaciously  against  England  and 
Spain,  if,  as  everything  announces,  these  powers  attack  us  from  hatred  of 
our  principles  •  *  *.  The  military  preparations  making  in  Great 
Britain  become  every  day  more  and  more  serious,  and  have  an  intimate 
connection  with  those  of  Spain.  The  fri<>ndship  which  reigns  between 
the  ministers  of  the  last  power  and  those  of  St.  James'  proves  it;  and  in 
this  situation  of  affairs  we  ought  to  extate  by  all  possible  means  the  zeal 
of  the  Americans,  who  arc  as  much  interested  as  ourselves  in  disconcerting 
the  destructive  ])rojects  of  George  III.  in  which  they  are  probably  an 
object.  *  *  *  As  it  is  possible,  however,  that  the  false  representations 
which  have  l>een  made  to  Congress  of  the  situation  of  our  internal  affairs, 
of  the  state  of  our  maritime  force,  of  our  finances,  and  especially  of  the 
storms  with  which  we  are  threatened,  may  make  her  ministers,  in  the 
negotiatiouH  which  the  Citizen  Genet  is  entrusted  to  open,  adopt  a  timid 
aud  wavering  conduct,  the  executive  council  charges  him,  in  expectation 
that  the  American  government  will  finally  determine  to  make  common 
cause  with  us,  to  take  such  steps  as  will  appear  to  him  exigencies  may 
require,  to  serve  the  cause  of  liberty  and  the  freedom  of  the  people.'** 
Nor  were  these  the  only  objects  of  Genet's  mission,  the  full  purposes  of  which 
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were  unknown  to  the  Government  of  the  United  States.  '*  By  a  treaty  in 
1762  (first  made  pablic  in  1836)  France  ceded  Louisiana  to  Spain.  Genet 
was  instructed  to  sound  the  disposition  of  the  inhabitants  of  Louisiana 
toward  the  French  republic,  and  to  omit  no  opportunity  to  prolit  by  it, 
should  circumstances  seem  favorable.  He  was  also  to  direct  particular 
attention  to  the  designs  of  the  Americans  upon  the  Mississippi.'' ' 

When  Genet  arrived  in  Philadelphia,  an  unniialified 
KeoeDti  reception  was  promptly  accorded  him.    In  presenting 

his  letters  of  credence  on  the  18th  of  May,  ho  stated 
that  his  government  knew  that  ''under  present  circumstances''  they  had 
a  right  to  call  upon  the  United  States  for  the  guarantee  of  their  islands, 
but  deolare<l  that  they  did  not  desire  it.^  And  in  a  note  of  the  23d  of  May  he 
proposed  that  the  two  peoples  should  ''by  a  true  family  compact,  estab- 
lish a  commercial  and  political  system,"  on  a  "  liberal  and  fraternal  basis."  ^ 
The  Senate  not  being  then  in  session,  Jefferson  apprised  him  "that  the 
participation,  in  matters  of  treaty,  given  by  the  Constitution  to  that 
branch  of  our  government,  would,  of  course,  delay  any  definitive  answer 
to  his  friendly  proposition."  * 

Meanwhile  the  administration  t6ok  measures  to  vin- 
^*"*oI^t^ ^^^  dicate  its  jiroclamation  of  neutrality,  which  was  con- 
stantly violated  by  the  fitting  out  of  privateers,  the 
condemnation  of  prizes  by  French  consuls  sitting  as  courts  of  admiralty, 
and  even  by  the  capture  of  vessels  within  the  jurisdiction  of  the  United 
States.  These  proceedings,  in  which  he  was  himself  directly  implicated, 
Crenet  defended  as  being  in  conformity  not  only  with  the  treaties  betw(>en 
the  two  countries,  but  also  with  the  principles  of  neutrality.  When  Jef- 
ferson cite<l  the  utterances  of  writers  on  the  law  of  nations,  Genet  re- 
pelled them  as  "diplomatic  subtleties,"  and  as  "aphorisms  of  Yattel  and 
others."  He  claimed  the  right  to  fit  out  and  arm  vessels  in  the  ports  of 
the  United  States  under  the  twenty-second  article  of  the  treaty  of  amity 
and  commerce,  maintaining  that  the  contracting  parties,  in  declaring  that 
it  should  not  be  lawful  for  persons,  having  commissions  from  any  other 
prince  or  state  in  enmity  with  either  nation,  "to  fit  their  ships  in  the 
ports  of  either  the  one  or  the  other  of  the  aforesaid  parties,''  by  implica- 
tion conceded  the  right  to  do  so  to  the  citizens  and  subjects  of  each  other. 
On  the  other  hand,  the  United  States  denied  that  the  contracting  parties, 
in  agreeing  to  observe  the  duties  of  neutrality  toward  each  other,  incur- 
'red  an  obligation  to  violate  thorn  with  respect  to  other  powers.  Genet 
maintained  that,  by  the  sevent'Oenth  article  of  the  treaty  of  amity  and 
eommmerce  the  executive  and  judicial  authorities  were  precluded  from 
interfering  in  any  manner  with  the  prizes  brought  into  the  ports  of  the 
United  States  by  the  French  privateers.  The  United  States,  on  the  other 
hand,  while  disclaiming  any  pretension  "to  try  the  validity  of  captures 
made  on  the  high  seas  by  France,  or  any  other  nation,  over  its  enemies," 
denied  that  the  contracting  parties,  in  agreeing  that  each  other's  prizes 


'  Davis'  Notes,  Treaties  and  Conventions  between  the  United  States  and 
other  Powers,  1776-1887,  p.  1296. 
"Jefferson's  Works,  ed.  by  Washington,  III.  563. 
"^Am.  State  Papers,  For.  Rel.  I.  147, 156, 245. 
*Id.l72,707. 
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should  not  be  subject  to  arrest  or  search,  or  to  eramiDation  as  to  their 
lawfulness,  deprived  themselves  of  the  right  to  interfere  to  prevent  the 
capture  and  condemnation  of  prizes  in  violation  of  their  own  neatrality 
and  sovereignty.  Genet  maintained  that  the  cognizance  of  aU  questions 
relating  to  the  lawfulness  of  the  French  captures  pertained  to  the  French 
consals,  who  had  been  invested  by  the  National  Assembly  with  the  powers 
of  courts  of  admiralty.  The  United  States  replied  that  every  nation  pos- 
sessed exclusive  jurisdiction  within  its  own  territory,  except  so  far  as  it 
might  have  yielded  it  by  treaty;  that  the  United  States  and  France  had, 
by  their  consular  convention,  conceded  to  each  other's  consuls  jurisdic- 
tion in  certain  enumerated  cases,  but  that  they  had  not  conceded  to  them 
the  right  to  determine  questions  of  prize.  The  United  States,  therefore, 
insisted  that  the  fitting  out  and  arming  of  vessels  and  the  enlistment  of 
citizens  of  the  United  States  should  cease;  that  privateers  that  had  been 
unlawfully  fitted  out  and  armed  in  the  United  States  should  depart  from 
and  not  reenter  their  jurisdiction;  that  captures  made  in  the  waters  of 
the  United  States  or  by  vessels  unlawfully  armed  and  equipped  therein, 
should,  when  brought  within  the  United  States,  be  restored;  and  that 
the  es^rcise  of  prize'jnrisdiction  by  the  French  consuls  should  be  disoon- 
tiuued.  Genet  refused  to  heed  these  demands.  ''I  wish,  sir,"  he  said, 
**  that  the  Federal  Governmeut  should  observe,  as  far  as  in  their  power, 
the  public  engagements  contracted  by  both  nations,  and  that  by  this  gen- 
erous and  prudent  conduct,  they  will  give  at  least  to  the  world  the 
example  of  a  true  neutrality,  which  does  not  consist  in  the  cowardly 
abandonment  of  their  friends  in  the  moment  when  danger  menaeee  them, 
but  in  adhering  strictly,  if  they  can  do  no  better ^  to  the  obligations  they 
have  contracted  with  them.''  >  He  also  expressed  contempt  for  the  opin- 
ions of  the  President,  and  questioned  his  authority. 

On  the  16th  of  August  1793  Morris  was  instructed 
Genet's  Eecall.       to  ask  for  Genet's  recall.^    A  request  to  this  effect  wae 

made  in  an  interview  with  M.  Deforgues,  then  minister 
of  foreign  affairs,  on  the  8th  of  October.  It  was  immediately  granted ; 
and  on  the  10th  of  October,  M.  Deforgues  in  a  formal  note,  confirming 
what  he  had  previously  promised,  declared  that  measures  would  be  taken 
to  show  that  ''the  proceedings  and  criminal  maneuvers  ( Zr«  demarcAes  el 
lea  manouevres  criminelles)  of  the  Citizen  Genet"  were  not  authorized  by 
his  instructions.^  His  successor,  M.  Fauchet,  demanded  his  arrest  for  pun- 
ishment. This  the  United  States  refused  "upou  reasons  of  law  and  mag- 
nanimity." ^ 

Genet  maintained  that  he  had  acted  in  conformity 

Genet's  Defense.  with  his  instructions ;  and  when  a  copy  of  the  instruc- 
tions to  Morris,  directing  the  latter  to  ask  for  his 
recall,  was,  at  the  time  of  their  dispatch,  communicated  to  him,  he 
declared  that  while  ^*  a  despot  may  singly  permit  himself  to  demand  from 
another  despot  the  recall  of  his  representative,  and  to  order  his  expulsion 
in  case  of  refusal,     *    *    ^    in  a  free  state  it  can  not  be  so,  unless  order 


1  Genet  to  Jefferson,  June  8, 1793,  Am.  State  Papers,  For.  Rel.  1. 151. 
'Am.  State  Papers,  For.  EeL  1. 167. 
a  Id.  372, 373, 375. 
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be  entirely  subyerted/'  He  therefore  demanded  that  the  President  should^ 
on  the  assembling  of  Congress,  lay  the  whole  matter  before  it  for  its  con- 
dderation ;  and  finally  declared  that  if  it  was  desired  to  have  in  the 
United  States,  "instead  of  a  democratic  ambassador,  a  minister  of  the 
anden  rigimey  complaisant,  very  mild,  well  disposed  to  pay  his  court  to 
people  in  place,  to  conform  himself  blindly  to  whatsoever  may  flatter  their 
views  and  their  projects,  and  to  prefer  above  all  to  the  modest  and  sure 
society  of  good  farmers,  plain  citizens,  honest  artisans,  that  of  dis- 
tingnished  personages,  who  speculate  so  patriotically  in  the  public  funds, 
in  the  lands  and  paper  of  the  state,''  he  knew  not  whether  the  French 
republic  could  at  that  day  find  such  a  person  in  its  bosom,  but  that  he 
would  at  all  events  press  it  to  sacrifice  him  without  hesitation,  if  that 
ii^ustioe  should  seem  to  be  useful.^ 

Genet's  letters  of  recaU  did  not  reach   the  United 
^*^^J^*^""  ®'  States  till  February  1794.     In  the  mean  time  violations 

of  the  sovereignty  of  the  United  States  continued  to 
cocnr;  and  toward  the  close  of  tho  year  1793  the  government  became 
cognizant  of  the  fact  that  Genet  had  been  engaged  in  promoting  enticr- 
prises  against  the  dominions  of  Spain.  By  a  report  of  a  committee  of  the 
House  of  Representatives  of  South  Carolina  of  December  6,  1793,  it  ap- 
peared that  various  citizens  of  that  State  had.  received  commissions  from 
Genet  authorizing  them  to  raise  and  organize  military  forces  in  the  United 
States;  that  he  had  instructed  them  to  rendezvous  in  the  State  of  Georgia, 
with  a  view  to  the  invasion  of  the  Spanish  dominions,  either  alone,  if 
opportunity  should  offer,  or  in  coi^ unction  with  a  French  fleet,  in  the 
event  of  one  appearing  ofi*  the  coasts  of  the  Southern  States^  but  that, 
from  all  the  circumstances,  it  was  probable  that  they  must  yield  to  any 
change  of  destination  which  he  might  point  out  to  them.  Genet^  on  leiiru- 
ing  of  the  publication  of  this  report,  hastened  to  deny  that  he  had  author- 
ized the  collecting  of  an  armed  force  "in  the  territory  of  tho  United 
States,"  but  admitted  that,  being  "authorized  by  tho  French  nation  to 
deliver  commissions"  to  such  citizens  of  the  United  States  as  should  '*feel 
themselves  animated  with  a  desire  of  serving  the  best  of  causes/'  he  had 
"granted  them  to  several  brave  republicans  of  South  Carolina,"  "vvhoso 


*  Genet  to  Jefferson,  September  18,  1793,  Am.  State  Papers,  For.  Rel.  I. 
172.  In  some  remarks  made  at  a  meeting  of  the  New  York  Historical 
Society,  December  13, 1870,  William  Cullen  Bryant,  referring  to  Genet, 
said:  "I  knew  the  man,  and  remember  him  very  vividly.  Some  forty- 
five  years  since  he  came  occasionally  to  New  York,  where  I  saw  him.  Ho 
was  a  tall  man,  with  a  reddish  wig  and  a  full  round  voice,  speaking 
English  in  a  sort  of  oratorical  manner,  like  a  man  making  a  speech,  but 
very  well  for  a  Frenchman.  He  was  a  dreamer  in  some  respects,  and,  I 
remember,  had  a  plan  for  navigating  the  air  in  balloons.  A  pamphlet  of 
his  was  published  a  little  before  the  time  I  knew  him  entitled  'Aerial 
Navigation,'  Illustrated  by  an  engraving  of  a  balloon  shaped  like  a  fish, 
propelled  by  sails  and  guided  by  a  rudder,  in  which  he  maintained  that 
man  could  navigate  the  air  as  well  as  he  could  navigate  the  ocean  in  a 
ship."  It  seems  that  at  the  time  of  which  Mr.  Bryant  spoke  Genet  was 
living  in  Troy,  in  the  State  of  New  York.  (The  Struggle  for  Neutrality 
in  America,  an  address  by  Charles  Francis  Adams,  p.  51.) 
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intentiou  appeared  to  be  *'to  expatriate  themselves^  and  to  go  among  the 
independent  Indian  tribes^  ancient  friends  and  allies  of  France/'  in  order 
to  retaliate  the  injuries  which  the  Spanish  and  the  English  had  done  by 
means  of  those  savages.^ 

While  the  sovereignty  of  the  United  States  was  thus 
Decree  of  May  9, 1798.  subjected  to  violation  at  home,  their  commerce  at  sea 

was  falling  a  prey  to  belligerent  depredatious.  The 
course  of  Great  Britain  has  already  been  described.*  On  the  9th  of  May 
1793,  the  National  Convention  of  France  passed  a  decree  by  which  French 
ships  of  war  and  privateers  were  ^'authorized  to  seize  and  carry  into  the 
ports  of  the  republic  merchant  vessels  which  arQ  wholly  or  in  part  loaded 
with  provisions,  being  neutral  property,  bound  to  an  enemy's  port,  or  hav- 
ing on  board  merchandise  belonging  to  an  enemy."  Merchandise  belonging 
to  the  enemy  was  declared  to  be  **  lawful  prize,  seizable  for  the  profit  of  the 
captor;"  but  it  was  provided  that  ''provisions,  being  neutral  property," 
should  be  "paid  for  at  the  price  they  would  have  sold  for  at  the  port 
where  they  were  bound."  In  either  case  an  allowance  was  to  be  made  for 
freight,  and  for  the  vessel's  detention  J*  This  decree,  which  was  defended 
on  the  ground  of  a  scarcity  of  provisions  in  France,  was  thefirst  of  the  series 
of  measures,  French  or  British,  by  which  neutral  commerce  was  harassed 
and  preyed  upon  down  to  the  close  of  the  Napoleonic  wars.  Morris  imme- 
diately remonstrated  against  it.  "  I  think,"  he  said,  in  a  spirit  of  ])roph- 
ecy,  "I  can  foresee  that,  as  to  articles  of  food,  the  rules  which  the  con- 
vention have  now  adopted  will  be  followed  with  eagerness  by  her  maritime 
enemies,  and  that  henceforward  commercial  speculations  will  dcpenp 
on  the  point  of  subsistence  of  the  naval  superiority  between  the  bellig- 
erent powers."  And,  pointing  to  the  fact  that  by  the  treaties  between  the 
United  States  and  France  enemies'  goods  were  free  from  capture  on  board 
of  neutral  vessels,  he  asked  that  a  supplementary  decree  be  adopt^id  for 
the  purpose  of  exempting  vessels  of  the  United  States  from  the  operation 
of  the  decree.**  Conformably  to  this  request  the  National  Convention, 
"desiring  to  preserve  the  union  established  between  the  French  republic 
and  the  United  States  of  America,"  on  the  23d  of  May  made  a  decree  by 
which  it  was  declared  that,  "conformably  to  the  sixteenth  article  of  the 
treaty  concluded  on  the  16th  of  February  1778,"  American  vessels  were  "not 
comprehended  in  the  provisions  of  the  decree  of  the  9th  of  May."^  But 
long  before  the  decree  of  May  9, 1793,  complaints  were  made  of  "  violences 
committ^ed  by  French  privateers  on  American  vessels.'^**  The  executive 
authorities  issued  orders  forbidding  such  depredations,  but  were  "too 
feeble  to  prevent"  them.^  In  one  case,  that  of  the  American  ship  Laurens. 
the  vessel  was  seized  by  a  French  privateer  and  taken  into  Havre,  while 


»Am.SUte  Papers,  For.  Rel.  1.309,311,425;  Pitkin's  Political  and  Civil 
History  of  the  United  States,  II.  377-385. 

*  Supra,  Chap.  X. 

3  Am.  State  Papers,  For.  Rel.  I.  244. 

^Morris  to  M.  Le  Brun,  May  14, 1793,  Am.  State  Papers,  For.  Rel.  I.  364. 

^  Am.  State  Papers,  For.  Rel.  I.  365. 

^Morris  to  Le  Brun,  March  24,  1793,  Am.  State  Papers,  For.  Rel.  I.  358. 
See  other  complaints,  Id.  359, 361, 367. 

7  Am.  State  Papers,  For.  Rel.  I.  362, 367. 
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OD  a  voyage  from  Charleetoiiy  Sooth  Carolina;  to  Loudon,  with  a  cargo  of 
rice  and  indigo.*  In  order  that  this  prize  might  he  condemned,  the  Na- 
tional Convention  on  the  28th  of  May,  at  the  instigation  of  the  parties 
interested  in  the  capture,  repealed  the  decree  of  the  23d.  Morris  again 
remonstrated. 

On  the  1st  of  July  the  convention  passed  a  new  de- 
Dmtm  of  Jmly  rty  1798.  oree  in  the  same  terms  as  that  of  the  23d  of  May, 

exempting  vessels  of  the  United  States  from  the  pro- 
visions of  the  decree  of  the  9th  of  that  month. >  But  on  the  27th  of  July 
the  decree  of  the  1st  of  the  month  was  repealed,  and  numerous  condem- 
nations followed.'  This  act,  hy  which  the  decree  of  the  9th  of  May  was 
again  put  in  force  against  American  commerce,  was  defended  hy  the  min- 
ister of  foreign  affairs  as  a  measure  of  retaliation  against  Great  Britain.^ . 
Morris  replied  that  the  treaty  of  1778,  in  derogating  fVom  the  law  of 
nations  in  favor  of  the  merchandise  of  enemies  of  France  in  American  hot- 
toms,  had  also  derogated  from  it  to  the  prejudice  of  American  merchandise 
found  in  the  vessels  of  the  enemy  ;a  that  at  Philadelphia  there  had  heeu 
witnessed  the  sale  of  a  cargo,  the  property  of  an  American  citizen,  which 
was  taken  hy  a  French  priirateer  on  hoard  of  an  English  vessel ;  and  that, 
nnder  the  decrees  of  the  convention,  the  citizens  of  the  United  States  did 
not  have  the  advantages  either  of  the  treaty  or  the  law  of  nations.*  To  his 
own  government,  Morris  wrote :  "  The  conduct  of  the  convention  respecting 
our  treaty  will  have  formed  a  useful  reenforcement  to  those  who  would 
preserve  our  constitution.  My  efforts  to  support  the  treaty  have  been 
constant  and  persevering,  although,  in  my  private  judgment,  the  breach 
of  it  on  the  part  of  our  allies,  by  releasing  us  from  the  obligations  it  has 
imposed,  could  not  but  be  useful  under  the  present  circumstances.'^  ^  On 
the  5th  of  December  1793,  Washington,  in  a  message  to  Congress,  said : 
''The  representative  and  executive  bodies  of  France  have  manifested  gen- 
erally a  friendly  attachment  to  this  country,  have  given  advantages  to 
our  commerce  and  navigation,  and  have  made  overtures  for  placing  these 
advantages  on  permanent  ground;  a  decree,  however,  of  the  National 
Assembly,  subjecting  vessels  la<len  with  provisions  to  bo  carried  into  their 
ports,  and  making  enemy  goods  lawful  prize  in  the  vessel  of  a  friend,  con- 
trary to  our  treaty,  though  revoked  at  one  time  as  to  the  United  States, 
has  been  since  extended  to  their  vessels  also,  as  has  been  recently  stated 
tons."* 

1  Am.  State  Papers,  For.  Rel.  I.  361. 

» Am.  State  Papers,  For.  Rel.  1. 366, 367, 371. 

*  Am.  State  Papers,  For.  Rel.  1. 312, 748. 

« Am.  State  Papers,  For.  Rel.  1. 376. 

^Morris  here  refers  to  the  '^ common  law''  rale  that  the  fate  of  the 
goods  depends  on  the  character  of  the  owner — that  they  are  subject  to 
confiscation  if  the  owner  is  an  enemy,  but  exempt  if  he  is  a  neutral.  We 
have  seen  that  by  Article  XXIII.  of  the  treaty  of  1778  the  goods  of  an 
enemy  on  board  a  neutral  ship  were  free  from  confiscation.  On  the  other 
hand,  by  Article  XIV.,  neutral  goods  on  board  an  enemy  ship  were  declared 
to  be  confiscable. 

•Am.  State  Papers,  For.  Rel.  1. 313. 

ad.873. 

•Id.  141. 
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In  a  letter  to  Washingtoo,  of  February  14,  1793, 
Morria^s  Racall.       Morris  said:  "I  will  not  speak  of  my  own  situation; 

yon  will  judge  that  it  is  far  f^om  pleasant.  I  could  be 
popular,  but  that  would  be  wrong.  The  different  parties  pass  away  like 
the  shadow  in  a  magic  lantern,  and  to  be  well  with  any  one  of  them 
would,  in  a  yery  short  period,  become  the  cause^  of  unquenchable  hatred 
with  the  others.*'  *  With  the  progress  of  events  Morris's  situation  did  not 
become  more  agreeable,  and  at  length  he  purchased  a  residence  at  Saint- 
port,  about  thirty  miles  from  Paris,  where  he  remained  till  his  recall,  pay- 
ing such  visits  to  Paris  as  the  duties  of  his  office  rendered  necessary.  The 
authorities  of  the  republic,  to  whom  he  had  never  been  personally  grate- 
ful,^ took  advantage  of  the  request  for  Genet's  recall  to  ask  for  his  with- 
.drawal.  Under  the  circumstances  this  act  of  reciprocity  was  ungrudgingly 
conceded,  but  Washington  did  not  fail  to  assure  Morris  that  his  confidence 
in  and  friendship  and  regard  for  him  remained  undiminished.^ 

As  successor  to  Morris,  Washington  chose  James 
Appointmeat  o        Monroe,  who  was  then  a  member  of  the  Senate  from 

Virginia.^  Among  the  subjects  with  which  .Monroe 
was  charged  was  that  of  compensation  for  the  captures  and  spoliations  of 
the  property  and  injuries  to  the  persons  of  American  citizens  by  French 
cruisers  and  the  demands  of  varions  American  citizens  for  the  payment  of 
bills  of  exchange  drawn  in  the  West  Indies.^ 

On  his  arrival  in  France  Monroe  committed  to  his  sec- 
Bkipwith's  R«port.    retary,  Mr.  Fulwar  Skipwith,  who  had  a  provisional 

appointment  as  consul-general  at  Paris,  the  task  of  ex- 
amining and  endeavoring  to  settle  the  spoliation  claims.  On  the  20th  of 
November  1794  Mr.  Skipwith  made  a  report  in  which  it  appears  that  while 
he  had  settled  38  snch  claims,  132  were  still  pending,  to  say  nothiug  of  103 
claims  growing  out  of  an  embargo  in  1793  and  1794  at  Bordeaux.**  This 
report  Mr.  Monroe  laid  before  the  French  Government,  and  as  the  result  of 
his  representations  the  committees  of  public  safety,  finance,  and  com- 
merce and  supplies  on  the  15th  of  November  1794  passed  a  new  decree,  by 
the  fifth  article  of  which  the  prohibition  of  neutral  trade  was  confined  to 
enemy  merchandise,  contraband,  and  articles  destined  for  a  place  besieged, 
blockaded,  or  invested.' 

On  the  4th  of  January  1795  (14th  Nivose,  3d  year) 
DMTtt*  0  JanuAry  ,   ^j^^  committee  of  public  safety  passed  a  now  decree  by 

which  tiie  decrees  of  May  9,  1793,  and  November  15, 
1794,  were  modified  so  as  to  permit  American  vessels  to  transport  enemies' 
merchandise,  thus  reestablishing  as  to  American  vessels,  in  accordance 
with  the  twenty-third  article  of  the  treaty  of  amity  and  commerce  of  1778, 
the  rule  of  free  ships  free  goods. ^    The  respite  thus  accorded  to  the  neu- 
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tral  trade  of  the  United  States  was  not  destined  long  to  endure.  It  was 
prompted  by  the  measures  which  the  United  States  took  to  check  the 
seizure  of  American  vessels  under  the  British  orders  iu  council  of  June  8, 
1793,  and  subsequent  dates.>  But,  after  the  proclamation  of  the  Jay  treaty 
in  February  1796,  the  French  authorities  proceeded  to  take  measures  more 
extreme  than  any  which  they  had  previously  adopted. 

On  the  9th  of  March,  M.  de  la  Croix  laid  before 

Tnao^m  CompUinta.  Monroe  a  formal  statement  of  France's  complaints 

against  the  United  States.  They  were  classified  under 
three  heads :  First,  the  inezecution  of  the  treatioM ;  second,  the  failure  to 
punish  an  outrage  committed  on  M.  Fauchet,  the  French  nunister  to  the 
United  States,  and  third,  the  treaty  with  Great  Britain. 

The  complaint  of  failure  to  execute  the  treaties  was  substantiated  by 
four  distinct  allegations : 

1.  That  the  courts  of  justice  of  the  United  States  asserted  cognizance 
of  prizes  made  by  the  French  privateers,  notwithstanding  the  express 
clause  in  the  treaty  against  it. 

To  this  charge  Monroe  made  the  same,  answer  as  was  given  by  Jefferson 
to  Genet.    (Supra,  p.  2145.) 

2.  That  English  ships  of  war  had,  in  violation  of  the  seventeenth  article 
of  the  treaty  of  amity  and  commerce,  been  admitted  into  the  ports  of  the 
United  States  when  they  had  made  prizes  of  the  French. 

Monroe  replied  that  the  article  in  question  forbade,  not  the  entrance  of 
enemies'  ships  of  war,  but  only  their  entrance  with  their  prizes,  and  that 
even  in  the  latter  case  it  merely  required  that  they  should  be  compelled 
to  depart  as  soon  as  possible. 

3.  That  the  consular  convention  was  ineffective  because  proper  laws 
were  not  adopted  to  enable  consuls  to  execute  their  decisions  iu  disputes 
between  Frenchmen  or  to  reclaim  deserting  seamen. 

As  to  the  execution  of  the  judgments  of  the  consuls,  Monroe  said  that 
as  no  definite  objection  ^as  stated,  he  could  not  give  u  specific  answer. 
As  to  the  reclaiming  of  seamen,  he  referred  to  the  act  of  Congress  of  April 
14,  1792,  as  having  provided  suitable  legal  provisious  for  the  execution  of 
the  convention. 

4.  That  in  August  1795  the  captain  of  the  corvette  Casaius  was,  in  vio- 
lation of  the  nineteenth  article  of  the  treaty  of  amity  and  commerce, 
arrested  and  detained  at  Philadelphia,  and  that  after  his  liberation  the 
corvette  itself  was  arrested  on  the  pretext  that  it  was  eight -months 
previously  armed  in  that  port. 

Monroe  answered  that  the  article  in  question  was  not  intended  to  secure 
personal  immunity  from  punishment  for  crime,  and  that  it  appeared  that 
the  proceeding  against  the  captain  was  a  judicial  one;  and  that,  if  the 
corvette  was  armed  at  Philadelphia,  it  was  the  duty  of  the  government  to 
seize  it. 

As  to  the  outrage  on  M.  Fauchet,  which  was  committed  by  a  British 
frigate  in  concert  with  a  British  consul,  in  boarding  the  packet  on  which 
the  minister  was  embarked,  opening  his  trunks  and  seizing  his  papers  in 
the  waters  of  the  United  States,  Monroe  answered  that  the  exequatur 
of  the  consul  was  revoked,  that  supplies  were  ordered  to   be  witbh 
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from  the  frigate,  that  the  Mgate  itself  was  ordered  to  depart  from  the 
waters  of  the  United  States,  and  that  the  minister  of  the  United  States 
in  London  had  been  directed  to  demand  redress. 

The  third  general  complaint,  that  the  United  States  had  **  knowingly 
and  evidently  sacrificed  their  connections  with  the  republic  and  the  most 
essential  and  least  contested  prerogatives  of  neutrality"  by  the  treaty 
with  England,  was  substantiated  by  two  specific  allegations : 

1.  That  the  United  States  had  departed  A'om  the  principles  of  the  armed 
neutrality,  and,  to  the  detriment  of  their  first  allies,  abandoned  the  limits 
of  contraband  by  including  in  it  articles  for  the  construction  and  equip- 
ment of  vessels. 

Monroe  answered  that  even  in  the  former  war,  when  the  combination 
against  England  was  most  formidable,  she  refused  to  admit  the  principles 
of  the  armed  neutrality ;  that  it  was  impossible  to  obtain  f^om  her  such  a 
recognition  now  when  many  of  the  powers  then  opposing  her  were  en- 
listed on  her  side  and  supporting  her  principles,  and  that  the  limits  of 
contraband  were  not  settled. 

2.  That  the  United  States  had  by  the  eighteenth  article  of  the  treaty 
with  England  '' consented  to  extend  the  denomination  of  contraband  even 
to  provisions." 

By  this  article  it  was  provided  that,  in  view  of  the  **  diflicuity  of  agree- 
ing on  the  precise  cases  in  which  alone  provisiouH  and  other  articles  not 
generally  contraband  may  be  regarded  as  such,"  such  articles,  whenever 
''so  becoming  contraband,  according  to  the  existing  laws  of  nations,'' 
should  not,  if  for  that  reason  seized,  be  confiscated,  but  that  they  should 
be  paid  for  at  their  full  value,  with  a  reasonable  mercantile  profit,  together 
with  the  freight,  and  also  the  demurrage  incident  to  the  dct<^ntion. 

Monroe  answered  that  this  article  left  the  law  of  nations  on  the  subject 
precisely  as  it  was  before,  and,  according  to  the  construction  of  the  United 
States,  required  compensation  to  be  paid  even  in  cases  in  which  provi- 
sions might  be  considered  contraband  by  the  law  of  nations.' 

The  discussion  of  the  complaints  of  France  was  continued  in  the  United. 
States  by  M.  Adet,  the  French  minister,  and  Mr.  Pickering,  Secretary  of 
State.  In  addition  to  the  complaints  that  have  been  noticed,  M.  Adet 
charged : 

1.  That  the  Government  of  the  United  States  made  it  a  question 
''whether  it  should  execute  the  treaties,  or  receive  the  agents  of  the  rebel 
and  proscribed  princes." 

Mr.  Pickering,  as  Secretary  of  State,  answered:  "In  1791  the  constitu- 
tion formed  by  the  constituent  assembly  was  accepted  by  Louis  XVI. ;  it 
was  notified  to  the  United  States  in  March  1792.  Congress  desired  the 
President  to  communicate  to  the  King  of  the  French  their  congratulations 
on  the  occasion.  In  August  1792  the  King  was  suspended.  In  September 
royalty  was  abolished,  and  in  January  1793  Louis  XVI.,  tried  and  con- 
demned by  the  convention,  sufi'ered  death.  Was  it  easy  to  keep  pace  with 
the  rapid  succession  of  revolutionary  events?  And  was  it  unlawful  for 
our  government,  under  such  circumstances,  even  to  deliberate  f" 

2.  That  the  President  had  issued  "an  insidious  proclamation  of  neutral- 
ity." 
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Pickering  replied  that  the  proclamation  was  designed  to  prevent  citizens 
of  the  United  States  from  violating  the  law  of  nations,  was  approved  by 
Congress,  and  by  **  the  great  body  of  the  citizens  of  the  United  States. 
And  what  was  the  general  object  of  this  proclamation  f  To  preserve  ns  in 
a  state  of  peace.  And  have  not  the  ministers  of  France  declared  that  their 
government  did  not  desire  ns  to  enter  into  the  warf  And  how  was  peace 
to  be  observed?  By  an  impartial  neutrality.  And  was  it  not  then  the 
dnty  of  the  Chief  Ezecntive  to  proclaim  this  to  onr  citizens,  and  to  inform 
them  what  acts  wonld  l)e  deemed  departures  from  their  neutral  duties f 
This  was  done  by  the  proclamation.  To  what  in  all  this  can  the  epithet 
inMiaue  be  applied f  On  the  contrary  is  not  the  whole  transaction  stamped 
with  candor  and  good  faith  t" 

3.  That  the  Secretary  of  the  Treasury  on  the  4th  of  August  1793,  by 
direction  of  the  President,  sent  to  the  collectors  of  customs  certain  regula- 
tions which  had  been  adopted  for  the  purpose  of  preventing  the  arming  of 
vessels  by  either  belligerent  in  the  United  States.' 

Answer  was  made  that  these  regulations  were  framed  for  the  purpose  of 
insuring  an  impartial  neutrality,  and  that  the  letter  of  the  Secretary  of  the 
Treasury,  which  accompanied  them,  called  particular  attention  to  the 
seventeenth  and  twenty-second  articles  of  the  treaty  of  amity  and  com- 
merce with  France,  lest  any  ii^ury  might  result  to  her  from  inattention  to 
them. 

4.  That  the  President  submitted  certain  measures  to  Congress,  with  a 
view  to  have  the  courts  invested  with  jurisdiction  to  punish  offenses 
against  the  law  of  nations,  and  that  Congress,  on  the  5th  of  June  1794, 
passed  an  act  ''for  the  punishment  of  certain  crimes  against  the  United 
States,"  under  which  French  privateers  and  their  prizes  had  been  arrested. 

In  answer  to  this  complaint,  Mr.  Pickering  reviewed  the  cases  in  ques- 
tion, in  order  to  show  that  they  had  been  properly  dealt  with  by  the 
judicial  tribunals. 

5.  That  the  Government  of  the  United  States  had,  by  its  ''chicaneries, 
abandoned  French  privateers  to  its  courts  of  justice." 

Reply  was  made  that  the  judges  needed  no  defense  against  such  an 
insinuation ;  that  they  might  challenge  the  world  for  proof  of  the  charge 
that  they  had  not  administered  justice  impartially. 

6.  That  the  United  States  had  eluded  the  advances  of  France  for  renew- 
ing the  treaty  of  commerce  on  a  footing  more  favorable  to  both  countries. 

To  this  charge  answer  was  made  that  it  was  impossible  to  negotiate 
with  Genet;  that  the  powers  of  his  successor,  Fanchet,  if  he  possessed  any 
to  negotiate  such  a  treaty,  were  not  communicated  to  the  United  States; 
and  that  while  the  United  States  had  exhibited  every  disposition  to  ex- 
pedite the  negotiation,  Adet  had  held  back. 

7.  That  Jay's  mission  was  ''enveloped  from  its  origin  in  the  shadow  of 
mystery,  and  covered  with  the  veil  of  dissimulation." 

Pickering  answered  that  the  United  States  had,  ever  since  the  peace,  been 
endeavoring  to  negotiate  a  commercial  treaty  with  Great  Britain;  that 
there  were  various  questions  at  issue  between  the  two  countries  on  which 
it  was  proper  to  negotiate ;  and  that  there  was  no  obligations  to  "  unveil " 
the  mission  to  anyone. 
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8.  Tbat  the  English  had  been  permitted  to  arm  privateers  in  the  ports 
of  the  United  States,  and  to  bring  in  and  repair  their  prizes. 

To  this  charge  the  reply  was  made  that  the  United  States  bad  used  every 
effort  to  prevent  violations  of  neutrality  by  the  English,  while  ?>ench 
privateers  illegally  armed  in  the  United  States  continued  on  the  coast, 
using  the  harbors  to  cruise  from. 

9.  That  the  United  States  had  permitted  England  to  violate  their 
neutrality  by  taking  enemies'  goods  out  of  their  ships. 

Answer  was  made  that  it  was  not  a  violation  of  neutral  rights  to  seize 
enemies'  goods,  the  rule  of  free  ship  free  goods  resting  on  treaty. 

10.  That  the  United  States  allowed  the  French  colonies  to  be  declared 
in  a  state  of  blockade,  and  its  citizens  to  be  interdicted  the  right  of  trad- 
ing with  them. 

Reply  was  made  that  the  blockade  was  proclaimed  as  an  actual  one,  and 
that  it  applied  equally  to  nil  neutrals. 

11.  That  the  United  States  had  permitted  England  to  impress  their 
seamen. 

Answer  was  made  that  the  United  States  had  not  assented  to  such  im- 
pressment, but  had  resisted  it,  and  that  this  resistance  had  been  continued. 

12.  That  the  United  States  had  ceased  to  permit  the  sale  of  French  prizes 
in  their  ports. 

Answer  was  made  that  such  permission  was  originally  granted  as  a  favor, 
and  that  the  indulgence  was  withdrawn  when  it  came  in  conflict  with  a 
new  and  positive  stipulation  in  the  treaty  with  Great  Britain,  similar  to 
that  which  France  herself  contracted  with  the  British  Government  eight 
years  after  her  treaty  with  the  United  States. 

13.  That  the  Government  of  the  United  States  ''suffered  England,  by 
insulting  its  neutrality,  to  interrupt  its  commerce  with  France.'' 

Answer :  **  That  our  commerce  has  been  interrupted  by  the  armed  vessels 
of  England,  and  sometimes  with  circumstances  of  insult,  wo  certainly 
shall  not  attempt  to  deny  *  *  *.  It  was  because  of  those  aggressions 
that  preparations  for  war  were  commenced ;  and  to  demand  satisfaction 
for  them  was  the  leading  object  of  Mr.  Jay's  mission  to  London.  Satis- 
faction was  demanded ;  and  the  arrangements  agreed  on  for  rendering  it 
are  now  in  execution  at  London.'' 

14.  That  the  United  States  had  exhibited  ''ingratitude"  to  France,  and 
had  failed  to  render  the  "succors"  that  might  have  been  given  without 
compromising  the  government. 

Answer  vrns  made  that  while  the  United  States  were  not  disposed  to 
question  the  importance  of  the  aid  actually  derived  from  France,  the 
exertions  of  France  were  made  for  the  purpose  of  advancing  her  own 
interests  and  securing  her  own  safety.  But  Wiis  it  true  that  the  United 
States  had  rendered  no  succors  to  PYance?  In  a  letter  to  Mr.  Morris  of 
August  16,  1793,  the  Secretary  of  State  had  said:  "We  recollect  with 
satisfaction,  that,  in  the  course  of  two  years,  by  unceasing  exertions,  we 
paid  up  seven  years'  arrearages  and  installments  of  our  debt  to  France, 
which  the  inefiicacy  of  our  iirst  form  of  government  had  suffered  to  be 
accumulating;  that,  pressing  on  still  to  the  entire  fulfillment  of  our 
engagements,  we  have  facilitated  to  Mr.  Genet  the  effect  of  the  install- 
ments of  the  present  year,  to  enable  him  to  send  relief  to  his  fellow- 
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citizens  in  Franoe,  threatened  with  famine;  that,  in  the  first  moment  of 
tbe  insurrection  which  threatened  the  colony  of  St.  Domingo,  we  stepped 
forward  to  their  relief  with  arms  and  money,  taking  fi-eely  on  ourselves 
the  risk  of  nnanthorized  aid,  and  when  delay  would  have  been  denial ; 
*  *  *  that  we  have  given  the  exclusive  admission  to  sell  here  the  prizes 
made  by  France  on  her  enemies  in  the  present  war,  though  unstipulated 
in  onr  treaties,  and  unfounded  in  her  own  practice,  or  in  that  of  other 
nations,  as  we  believe.''  **  To  this  detail,"  said  Pickering,  **  I  have  to  add, 
that,  of  all  the  loans  and  supplies  received  f^om  France  in  the  American 
war,  amounting  to  nearly  fifty-three  millions  of  livres,  the  United  States 
under  their  late  government  had  been  enabled  to  pay  not  two  millions 
and  a  half  of  livres;  that  tbe  present  government,  after  paying  up  the 
arrearages  and  installments  mentioned  by  Mr.  Jefferson,  has  been  con- 
tinually anticipating  the  subsequent  installments,  until,  in  the  year  1795, 
the  whole  of  our  debt  to  France  waH  discharged,  by  anticipating  the  pay- 
ment of  eleven  millions  and  a  half  of  livres;  no  part  of  which  would  have 
become  due  until  the  second  of  September  1796,  and  then  only  one 
million  and  a  half;  the  residue  at  subsequent  periods;  the  last  not  until 
the  year  1802.'' 

While  these  discussions  were  progressing,  the  French 
DacTM  of  July  s,  1796.  Government  adopted  certain  measures  which  prefig- 
ured the  Berlin  and  Milan  decrees  of  Napoleon.  On 
the  1st  of  June  1796,  the  President  of  the  United  States  approved  an  act 
of  Congress,  making  it  the  duty  of  the  Secretary  of  State  to  prepare  a 
form  which,  when  approved  by  the  President,  should  be  used  as  the  form 
of  a  passport  for  American  vessels.^  This  measure  bore  evidence  of  a 
desire  to  secure  protection  for  such  vessels  by  an  amicable  arrangement. 
On  the  other  band  the  French  Directory  on  the  2d  of  July  1796,  made 
the  following  decree : 

''The  Executive  Directory,  considering  that,  if  it  becomes  the  faith  of 
the  French  nation  to  respect  treaties  or  conventions  which  secure  to  tlie 
flags  of  some  neutral  or  friendly  powers  oommerci^I  advantages,  the  result 
of  which  is  to  be  common  to  the  contracting  powers,  those  same  advan- 
tages, it  they  should  turn  to  the  bencHt  of  our  enemies,  either  through 
tbe  weakness  of  our  allies,  or  of  neutrals,  or  thr()u«^h  fear,  through  inter- 
ested views,  or  through  whatever  motives,  would,  in  fact,  warrant  the 
iuexecution  of  the  articles  in  which  they  were  stipulated,  decrees  as 
follows: 

*'A11  neutral  or  allied  powers  shall,  without  delay,  be  notified  that  the 
flag  of  the  French  republic  will  treat  neutral  vessels,  either  as  to  contisca- 
tion.  as  to  searches,  or  capture,  in  the  same  manner  as  they  shall  sufier 
the  English  to  treat  them.'^^ 

Under  this  decree  widespread  and  indiscriminate 
Dtr—Mot  8p«eial     depredations  were  committed  on  the  commerce  of  the 
*"   '  United  States.      But  it  was  supplemented   by  other 

decrees  issued  by  special  agents  of  the  Directory  in  various  places.  On 
the  1st  of  August  1796  the  special  agents  to  the  Windward  Islands  promul- 
gated a  decree  declaring  all  vessels  laden  with  articles  'designated  by 

>  1  Stats,  at  L.  489. 

« Am.  State  Papers,  For.  Rel.  I.  577.  See  Davis's  Notes,  Treaty  Volume, 
1778-1887,  p.  1300. 
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the  name  of  contrabandi  as  arms,  instmoients,  manitions  of  war  of  what 
kind  soever,  horses  and  their  fnmitare/'  should  be  seized  aud  confiscated. 
This  decree,  besides  taking  no  acconnt  of  the  destination  of  such  articles, 
was  enforced  without  regard  to  the  forms  of  legal  procedure.'  By  the 
special  agents  of  the  Directory  to  the  Leeward  Islands  a  decree  was  issued 
on  the  27th  of  November  1796,  directing  the  capture  of  "American  vessels 
bound  to  English  ports,  or  coming  from  the  said  ports/'  and  their  detention 
in  the  ports  of  the  colony  till  otherwise  ordered.  This  decree  was  uiider- 
stooil  to  come  within  the  intention  of  the  decree  of  the  Directory  itself, 
and  was,  at  least  in  some  places,  so  construed.*  On  the  1st  of  February 
1797,  the  special  agents  of  the  Directory  to  the  Windward  Islands  issued 
another  decree  authorizing  the  capture  and  condemnation  as  prize  of  all 
neutral  vessels  destined  to  any  of  the  Windward  or  Leeward  islands  held 
by  the  English  and  occupied  and  defended  by  the  French  emigrants.' 

Against  these  decrees  the  United  States  protested  in 

StftuMl  to  reoMTe     y^ju      p^j.  three  years  the  relations  between  the  two 
Finoknoy. 

C4>untries  had  remained  in  a  state  of  uncertainty  which 

it  was  impossible  to  preserve.  The  ratification  of  the  .lay  Treaty  brought 
on  a  crisis  which  was  sure  sooner  or  later  to  come.  By  fixing  the  position 
of  the  United  States  as  a  neutral,  it  ended  the  irreconcilable  oonfiict 
between  the  policy  of  actual,  substantial  neutrality,  which  the  United 
States  had  from  the  beginning  sought  to  maintain,  and  the  policy — based 
partly  on  the  treaties  of  1778  as  I'Yance  interpreted  them,  and  partly  on 
considerations  of  sympathy — which  Genet  and  his  successors  commended, 
but  which  could  not  long  have  retained  even  the  name  of  neutrality.  The 
French  Government,  besides  issuing  the  decrees  which  have  just  been  de- 
scribed, recalled  its  minister  from  the  United  States,  and  reduced  the  grade 
of  the  mission.  Monroe  was  recalled,  and  in  his  place  was  sent  Charles 
Cotesworth  Pinckney,  of  South  Carolina,  a  brother  of  Thomas  Pinckney, 
who  was  then  minister  to  England.'  Pinckney  was  particularly  charged 
to  press  the  claims  for  spoliations.^  He  arrived  in  Paris  early  iu  Decem- 
ber, and  Just  as  the  arrangements  for  his  reception  seemed  to  be  complete 
the  minister  of  foreign  affairs  informed  Monroe  that  the  Executive  Direc- 
tory had  decided  ''that  it  will  no  longer  recognize  nor  receive  a  minister 
plenipotentiary  from  the  United  States  until  after  the  redress  of  the 
grievances  demanded  of  the  American  Government,  and  which  the  French 
republic  has  a  right  to  expect."*  The  Directory  refused  to  give  Pinckney 
a  permit  to  sojourn  in  Paris  as  a  private  stranger,  and  afterward  sent 
him  a  notice  to  quit  the  territories  of  the  republic.  He  then  retired  to 
Amsterdam  to  await  developments.^ 

» Am.  State  Papers,  For.  Rel.  1. 749, 759. 
2  Am.  State  Papers,  For.  Rel.  1. 748-752. 

'Trescot's  American  Diplomatic  History,  162-171;  Monroe's  View  of  the 
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On  the  2d  of  March  1797,  the  Directory  promulgated 
1797  '  ^  ^^^  decree  by  which  it  was  ordered  that  neatral 
ships  laden  in  whole  or  in  part  with  enemy's  property 
should  be  captured,  and  that  all  such  property  found  on  board  should  be 
deemed  good  prize.  By  a  singular  process  of  reasoning  it  further  de- 
clared that  by  the  operation  of  the  raost-favored-nation  clause  the  treaty 
of  amity  and  commerce  of  1778  was  to  be  considered  as  modified  by  the 
provisions  of  the  Jay  Treaty,  in  the  following  particulars : 

1.  That  all  enemy's  property  and  all  property  ''not  sufficiently  ascer- 
tained to  be  neutral,  conveyed  under  American  flags,  shall  be  confiscated." 

2.  That  to  the  list  of  contraband  in  the  treaty  of  1778  should  be  added 
articles  used  in  arming  and  equipping  vessels. 

3.  That  Americans  accepting  commissions  from  the  enemies  of  France, 
or  serving  as  seamen  in  enemies'  vessels,  should  be  treated  as  pirates. 

4.  That  every  American  ship  should  be  deemed  ^ood  prize,  which 
should  not  have  on  board  a  crew  list  (rdle  d'equipage)  in  the  form  pre- 
scribed by  the  model  annexed  to  the  treaty  of  amity  and  commerce  of 
1778,  the  observance  of  which  was  required  by  the  twenty-fifth  and  twenty- 
seventh  articles.^ 

The  part  of  the  foregoing  decree  that  bore  most  hardly  on  American 
ships  was  that  in  regard  to  the  documentation  of  vessels.  By  the  twenty- 
fifth  article  of  the  treaty  of  amity  and  commerce  of  1778,  in  order  to 
avoid  disputes,  it  was  agreed  that  in  case  either  of  the  contracting 
parties  should  be  engaged  in  war,  the  vessels  of  the  other  should  be 
furnished  with  sea  letters  or  passports  expressing  the  name,  property, 
and  bulk  of  the  ship,  and  the  name  and  residence  of  the  master,  accord- 
ing to  the  form  annexed  to  the  treaty,  and  also  with  certificates  showing 
the  character  of  the  cargo  and  the  places  of  its  origin  and  destina- 
tion. By  the  twenty-seventh  article  it  was  provided  that,  in  case  a 
ship  should  be  visited,  she  should,  on  exhibition  by  the  master  of  his 
passport  concerning  the  property  of  the  ship,  made  out  according  to 
the  form  annexed  to  the  treaty,  be  at  liberty  to  pursue  her  voyage  free 
from  molestation  or  search.  By  that  form,  the  oath  conoerniug  the  prop- 
erty of  the  ship  was  required  to  be  annexed  to  the  passpott,  but  no  other 
paper  was  required  to  be  so  annexed.  By  various  acts  of  Congress  pro- 
vision was  made  for  the  documentation  of  vessels,  including  the  matters 
referre<l  to  in  the  treaty  of  1778.'^  Particular  rules  were  established  as  to 
registry,  ownership,  tonnage,  and  crew  list.  When  the  decree  of  March 
2,  1797,  was  issued,  American  vessels  had  for  years  been  carryinj^  the  doc- 
uments prescribed  by  the  acts  of  Congress,  and  though  the  war  had  been 
in  progress  for  four  years  no  others  had  been  required.^  The  decree,  there- 
fore, amounted  to  a  declaration  of  general  and  summary  confiscation  of 
American  vessels.  Moreover,  the  old  marine  ordinances  of  France  were 
revived  and  enforced  with  severity,  both  in  Europe  and  the  West  Indies. 
Informalities  in  bills  of  lading,  crew  lists,  or  other  papers  were  made  a 
ground  of  condemnatiou,  though  the  proofs  of  property  were  iiLdubitable; 
and  in  many  cases  in  the  West  Indies,  when  vessels  were   brought   to 
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trial,  they  and  their  cargoes  were  condemned  without  admitting  the  own- 
ers or  their  agentH  to  make  defense.'  In  a  report  of  February  28,  1798, 
Pickering  summarized  the  depredations  on  American  commerce  as  follows: 
(1)  Hpollation  and  maltreatment  of  their  vessels  at  sea  by  French  ships 
of  war  and  privateers.  (2)  A  distressing  and  long-continued  embargo  on 
their  vessels  at  Bordeaux  in  the  years  1793-1794.  (3)  The  nonpayment  of 
bills  and  other  evideuces  of  debts  due  drawn  by  the  colonial  administra- 
tions in  the  West  Indies.  (4)  The  seizure  or  forced  sales  of  the  cargoes  of 
vessels,  and  the  appropriation  of  them  to  public  use,  without  paying  for 
them,  or  paying  inadeipiately,  or  delaying  payment  for  a  great  length  of 
time.  (5)  The  nonperformance  of  contracts  made  by  the  agents  of  the 
government  for  supplies.  (6)  The  condemnation  of  vessels  and  cargoes 
under  such  of  the  marine  ordinances  of  France  as  were  incompatible  with 
the  treaties  subsisting  between  the  two  countries.  (7)  Captures,  deten- 
tionSy  and  condemnations  under  various  decrees  which  have  been  described.' 

At  the  opening  of  the  tirst  session  of  the  Fifth  Con- 

S^liJlu'JIdor*'^'  ^^^^*  °"  ^*^  ^^'  ^^^^  President  Adams  referred  to  the 

state  of  the  relations  with  France,  and  recommended 
the  consideration  of  effectual  measures  of  defense.  In  particular  he  ad- 
verted to  the  depredations  on  American  commerce,  in  violation  of  the 
treaty  of  amity  and  commerce  of  1778,  and  to  the  speech  made  by  Barras, 
the  president  of  the  Directory,  when  Monroe,  on  the  30th  of  December 
1796  took  his  formal  leave.^  Desirous,  however,  of  trying  all  possible 
means  of  conoiliation,  President  Adams,  on  the  31st  of  May  1797,  nomi- 


•  Am.  State  Papers,  For.  Rel.  II.  28-29. 
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3  Barras  said :  ''  By  presenting  to-day  your  letters  of  recall  to  the  Execu- 
tive Directory,  you  offer  to  Europe  a  very  strange  spectacle.  France,  rich 
in  her  liberty,  surrounded  by  a  train  of  victories,  and  strong  in  the  esteem 
of  her  allieH,  will  not  stoop  to  calculate  the  consequences  of  the  condesoen- 
tion  of  the  American  (Tovemment  to  the  wishes  of  its  former  tyrants. 
The  French  republic  expects,  however,  that  the  successors  of  Columbus, 
Raleigh,  and  Penn,  always  proud  of  their  liberty,  will  never  forget  that 
they  owe  it  to  Prance.  They  will  weigh,  in  their  wisdom,  the  magnani- 
mous friendship  of  the  P^rench  people  with  the  crafty  caresses  of  certain 
perfidious  persons  who  meditate  to  bring  them  again  under  their  former 
yoke.  Assure  the  good  American  people,  sir,  that  like  them  we  adore 
liberty;  that  they  will  always  possess  our  esteem;  and  that  they  will 
find  in  the  French  people  that  republican  generosity  which  knows  how 
to  grant  peace,  as  well  as  to  cause  its  sovereignty  to  be  respected.  As  to 
you,  Mr.  Minister  Plenipoteutiary,  you  have  eombatted  for  principles; 
you  have  known  the  true  interests  of  your  country:  depart  with  our 
regret.  In  you  we  give  up  a  representative  to  America,  and  retain  the 
remembrance  of  the  citizen  whose  personal  qualities  did  honor  to  that 
title.''  (Am.  State  Paper  For.  Rel.  II.  12.)  "The  moment  this  speech 
was  concluded,  the  Directory,  accompanied  by  the  diplomatic  corps, 
passed  into  the  audience  hall  to  receive  from  an  aid-de-camp  of  Bonaparte 
the  four  Austrian  colors  taken  at  the  battle  of  Areola.  The  diplomatic 
corps  may  therefore  be  presumed  to  have  witnessed  this  indignity." 
(Davis's  Notes,  Treaty  Vol.,  1776-1887,  p.  1302.) 
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nated  to  the  Senate  Charles  Cotesworth  Pinckney,  Francis  Dana,  and  Jonn 
Marshall  as  envoys  extraordinary  and  ministers  plenipotentiary  to  the 
French  repablic.^  Dana  having  declined  the  appointment,  Elbridge 
Gerry  was  nominated  in  his  place,  and  on  the  13th  of  Jnly  the  three  com- 
missioners were  invested  with  fnll  power  to  treat  on  all  the  differences 
between  the  two  countries.^  They  arrived  in  Paris  on  the  evening  of  the 
4th  of  October.  On  the  8th  they  were  unofficially  received  by  Talleyrand, 
the  minister  of  foreign  affairs,  to  whom  they  gave  a  copy  of  their  letter 
of  credence.  Talleyrand  directed  cards  to  be  sent  them  in  order  that  they 
might  remain  in  Paris,  but  informed  them  that  it  would  be  necessary  for 
him  to  consult  further  with  the  Directory  before  formally  receiving  them. 
It  was  subsequently  intimated,  through  his  private  secretary,  that  they 
could  not  have  a  public  audience  of  the  Directory  until  their  negotiations 
were  concluded. 

Meanwhile,  they  were  waited  upon  by  three  men  who 
Tha  X,  Y,  Z,  Bpiaods.  came  sometimes  singly  and  sometimes  together,  and  who 

professed  to  represent  Talleyrand  and  the  Directory. 
These  persons  are  known  in  the  correspondence  as  X,  Y,  and  Z.  The  first 
approach  was  made  by  W,  who  called  on  Pinckney  and  informed  him  that 
X  was  a  gentleman  of  credit  and  reputation,  in  whom  great  reliance  might 
be  placed.  On  the  evening  of  the  same  day  X  called,  and  professing  to 
speak  for  Talleyrand,  whom  he  represented  as  desirious  of  effecting  a  con- 
ciliation with  America,  suggested  confidentially  a  plan  for  that  purpose. 
It  was  represented  that  two  members  of  the  Directory  were  exceedingly 
irritated  at  some  passages  in  the  President's  speech  of  May  16,  1797,  and 
that  these  passages  would  need  to  be  softened ;  that  a  sum  of  money,  to 
be  at  the  disposal  of  Talleyrand,  would  be  required  as  a  douceur  for  the 
ministry,  except  Merlin,  the  minister  of  justice,  who  was  already  making 
enough  from  the  condemuHtion  of  vessels ;  and  that  a  loan  to  the  govern- 
ment would  also  be  insisted  on.  As  the  amount  of  the  douceur^  X  men- 
tioned the  sum  of  1,200,000  livres,  or  about  50,000  pounds  sterling.  Pinck- 
ney answered  that  he  and  his  colleagues  had  been  treated  with  great 
slight  and  disrespect;  that  they  earnestly  wished  for  peace  and  reconcili- 
ation with  France,  and  had  been  intrusted  with  very  great  powers  to 
obtain  those  ends  on  honorable  terms;  but  that,  with  regard  to  the  propo- 
sitions which  had  been  made  to  him,  he  could  not  even  consider  them 
))efore  communicating  with  his  colleagues.  It  was  subsequently  arranged 
that  X  shonld  be  presented  to  all  the  American  plenipotentiaries,  and  that 
he  should  reduce  his  propositions  to  writing.  This  X  agreed  to  do,  saying 
that  his  communication  was  not  immediately  with  Talleyrand,  but  through 
another  gentleman,  in  whom  Talleyrand  had  great  confidence.  This  gen- 
tleman proved  to  be  Y.  On  the  evening  of  the  19tli  of  October,  X  called 
upon  the  plenipotentiaries  and  presented  in  writing  the  propositions  which 
he  had  already  made  orally.  On  the  evening  of  the  20th  X  and  Y  called 
together,  the  latter  being  introduced  as  a  confidential  friend  of  Talley- 
rand. Y  dilated  on  the  resentment  produced  by  the  President's  speech, 
and  said  he  would  not  disguise  the  fact  that  after  they  had  afforded  satis- 
faction on  that  point,  they  must  pay  money,  '^a  great  deal  of  money.'*    In 
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BO  Baying  he  referred  to  the  Rubject  of  a  loan.  Concerning  the  1,200,000 
livreB  little  was  said,  it  being  understood  that  this  sum  was  required  for 
the  officers  of  the  government,  and  therefore  needed  no  further  explana- 
tion. In  an  interview  on  the  following  day,  Y,  who  represented  that  he 
had  spent  the  morning  with  Talleyrand,  intimated  as  a  '^private  indi- 
vidual'' the  opinion  that  the  determination  of  the  Directory  in  regard  to 
the  President's  speech  might  be  changed  by  a  loan.  He  said  there  were 
32,000,000  florins  of  Dutch  inscription,  worth  10  shillings  in  the  pound, 
which  might  be  assigned  to  the  United  States  at  20  shillings  in  the  pound; 
that,  after  peace  was  concluded,  the  Datch  Government  would  repay  the 
money ;  and  that  the  practical  effect  of  the  measure  would  be  an  advance 
of  32,000,000  to  France,  on  the  credit  of  Holland.  The  plenipotentiaries 
inquired  whether  the  douceur  to  the  Directory  must  be  in  addition  to  this 
sum.  Y  answered  in  the  affirmative.  After  consultation  the  })lenipoten- 
tiaries  replied  that  the  proposition  of  a  loan  was  not  within  the  limits  of 
their  instructions,  but  that  one  of  their  number  would  forthwith  embark 
for  America  to  consult  the  Government  on  tho  subject,  provided  the  Direc- 
tory would  suspend  proceedings  in  respect  of  captured  American  vessels. 
At  this  reply  Y  exhibited  disappointment.  He  said  the  plenipotentiaries 
had  treated  the  money  part  of  the  proposition  as  if  it  hail  proceeded  from 
the  Directory,  whereas  in  fact  it  was  only  a  suggestion  from  himself,  as  a 
means  of  avoiding  '^the  painful  acknowledgment"  which  the  Directory 
had  determined  to  demand  of  them.  The  plenipotentiaries  answered  that 
they  understood  the  matter  perfectly;  that  they  knew  the  proposition  was 
in  form  to  be  theirs,  but  that  it  came  substantially  from  the  minister;  that 
it  was  for  the  Directory  to  determine  what  course  its  own  honor  and  the 
interest  of  France  required  it  to  pursue,  and  for  them  to  guard  the  nterest 
and  honor  of  their  own  country.  Y  declared  that  they  certainly  would 
not  be  received,  and  ''seemed  to  shudder  at  the  consequences."^ 

After  further  conference  with  the  French  intermediaries,  the  American 
plenipotentiaries  informed  them  that  they  considered  it  degrading  to 
their  country  to  carry  on  further  indirect  intercourse,  and  that  they  had 
determined  to  receive  no  further  propositions  unless  the  persons  who  bore 
them  had  authority  to  treat.^  On  the  11th  of  November  they  addressed 
to  Talleyrand  a  formal  letter,  in  which  they  reminded  him  of  their  unoffi- 
cial interview  of  the  6th  of  October,  and  asked  to  be  informed  of  the 
decision  of  the  Directory  with  regard  to  their  reception.  To  this  letter 
they  received  no  answer,  and  about  the  middle  of  December  X  and  Y 
sought  to  renew  their  intercourse.  **  On  the  20th  of  December,"  says 
Pinckney,  **  a  lady,  who  is  well  acquainted  with  M.  Talleyrand,  expressed 
to  me  her  concern  that  we  were  still  in  so  unsettled  a  situation ;  '  bnt,' 
adds  she,  'why  will  you  not  lend  us  moneyf '"  She  assured  Pinckney 
that  if  they  remained  six  months  longer  they  would  not  advance  a  single 
step  in  their  negotiation  without  a  loan.  Pinckney  replied  that  if  such 
was  the  case  they  might  as  well  go  away  at  once.^ 
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these  transactions  were  made  public  in  the  United  States,  they  were  re- 
published in  the  London  Gazette.    Talleyrand,  having  seen  a  copy,  on  the 
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On  the  18th  of  Janaary  1798  the  Directory  issned  a 
©f  Jamwry  17,    ^^^^  decree,  by  which  it  was  declared  that  every  vessel 

fonnd  at  sea  loaded  in  whole  or  in  part  with  merchan- 
dise the  prodnotion  of  England  or  her  possessions,  should  be  good  prize, 
whoever  the  owner  of  the  goods  or  merchandise  might  be;  and  that  every 
foreign  vessel  which  in  the  course  of  her  voyage  should  have  entered  an 
English  port,  should  not  be  admitted  into  the  ports  of  France  except  in 
cases  of  necessity.  >  On  the  28th  of  January  the  American  plenipoten- 
tiaries, though  still  unrecognized,  addressed  an  elaborate  communication 
to  Talleyrand,  in  which  they  reviewed  the  questions  in  controversy  be- 
tween the  two  governments,  and  drew  particular  attention  to  the  spoila- 
tions  of  American  commerce.' 

On  the  2d  of  March,  having  intimated  that  it  would 
DiploBstie  Enptim.   be  improper  for  them  to  remain  longer  in  France  under 

existing  conditions,  they  were  admitted  by  Talleyrand 
to  an  interview.  Talleyrand  soon  introduced  the  kindred  subjects  of  the 
speech  of  the  President  and  the  negotiation  of  a  loan.  His  observations 
led  Ptnckney  to  remark  that  the  propositions  which  he  suggested  appeared 
to  be  substantially  the  same  as  those  made  by  X  and  Y.  The  plenipoten- 
tiaries declared  that  they  had  no  power  to  agree  to  a  loan ;  and  on  the  18th 
of  March  Talleyrand  made  a  formal  reply  to  their  note.  In  this  reply  he 
repeated  the  complaints  concerning  the  interference  with  French  prizes 
in  the  United  States,  and  the  admission  of  enemies'  vessels  to  American 
ports,  after  they  had  captured  property  or  ships  belonging  to  French  citi- 
zens; but  he  laid  most  stress  on  the  questions  raised  by  the  Jay  Treaty. 
After  reviewing  these  matters  at  length  he  declared  that  the  Executive 
Directory  was  ''  disposed  to  treat  with  that  one  of  the  three  [plenipoten- 
tiaries] whose  opinions,  presumed  to  be  more  impartial,  promise,  in  the 
course  of  the  explanations,  more  of  that  reciprocal  confidence  which  is 
indispensable.'  The  plenipotentiary  thus  referred  to  was  Gerry.  On  the 
3d  of  April  the  three  envoys,  replying  to  Talleyrand's  communications 
stated  that  none  of  them  was  authorized  to  take  npon  himself  alone  a 
negotiation.^  But,  although  Pinckney  and  Marshall  left  Paris  without 
further  delay,  Gerry  remained  behind,  alleging  in  justification  of  his  course 
that  the  Directory  wished  him  to  stay,  and  that  his  departure  against  its 

30th  of  May  1798  wrote  to  Gerry,  declaring  that  intriguers  had  profited  by 
the  ''insulated  position''  in  which  the  envoys  had  kept  themselves  to 
make  propositions  the  object  of  which  evidently  was  to  deceive  them. 
He  demanded  to  know  the  names  of  X,  Y,  and  Z,  and  of  the  woman  who 
was  described  as  holding  conversations  with  Pinckney.  Gerry  gave  him 
the  names  of  X,  Y.  and  Z.  The  name  of  the  lady  he  said  he  could  not 
give,  as  she  had  not  made  any  political  communications  to  him.  Y  was  a 
Mr.  Bellamy;  Z,  a  Mr.  Hauteval.  The  name  of  X  was  given,  hut  was  not 
published.  It  is  preserved  in  the  Department  of  State.  Z  avowed  him- 
self.    (Am.  State  Papers,  For.  Rel.  II.  210, 211, 229.) 
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wishes  might  bring  on  an  immediate  rnpture.'  He  continaed  in  PariB 
till  the  end  of  July  1798.  His  conferences  with  Talleyrand  produced  no 
result;  and  he  was  rebaked  by  his  government^  and  directed  to  consider 
himself  as  positively  recalled.^ 

As  the  reports  of  the  envoys  were  from  time  to  time 
KeMHTMof  Hoitility.  received.  President  Adams  promptly  communicated 

them  to  Congress.  On  the  14th  of  June  1798  the  cor- 
respondence with  Talleyrand  was  received,  and  on  the  18th  of  the  month 
it  was  communicated  to  Congress  without  comment.  On  the  23d  of  the 
preceding  March  the  envoys  had  been  instructed  to  demand  their  pass- 
ports and  return  to  the  United  States,  if,  on  the  receipt  of  the  instructions, 
persons  with  full  and  equal  powers  should  not  have  been  authorized  to 
treat  with  them.  The  arrival  of  Marshall  in  the  United  States  conveyed 
the  intelligence  that  tho  envoys  had  been  compelled  to  anticipate  their 
instructions.  On  the  21st  of  June  the  President  congratulated  Congress 
on  Marshall's  arrival,  and  declared,  ''I  will  never  send  another  minister 
to  France  without  assurances  that  he  will  be  received,  respected,  and 
honored,  as  the  representative  of  a  great,  free,  powerful,  and  independent 
nation."'  The  news  of  the  manner  in  which  the  envoys  had  been  treated, 
and  of  the  character  of  the  proposals  with  which  they  had  been  received, 
created  a  feeling  of  great  indignation.  Measures  to  put  the  country  in 
a  condition  for  war  were  immediately  adopted.  On  June  13,  1798,  before 
the  reception  of  the  correspondence  between  Talleyrand  and  the  envoys, 
the  President  approved  an  act  to  suspend  commercial  intercourse  between 
the  United  States  and  France  and  her  dependencies.^  On  the  22d  of  June, 
acts  were  passed  to  increase  the  naval  armament  of  the  United  States, 
and  to  amend  an  act  of  the  28th  of  May,  authorizing  the  President  to 
raise  a  provisional  army.**  In  quick  succession  other  acts  were  passed  to 
authorize  the  arrest  and  expulsion  of  aliens;'^  to  authorize  the  defense 
of  merchant  vessels  of  the  United  States  against  French  depredations;^ 
to  protect  the  commerce  and  coasts  of  the  United  States  ;7  to  augment 
the  army  of  the  United  States;**  and  to  enable  the  President  to  borrow 
money.''  On  the  7th  of  July  the  President  approved  an  act  by  which  it  was 
declared  that,  as  the  treaties  between  the  two  countries  had  been  repeat- 
edly violated  by  France,  tho  just  claims  of  the  United  States  for  repara- 
tion refused,  and  their  attempts  to  negotiate  an  amicable  adjustment 
repelled  with  indignity;  and  as  there  was  still  being  pursued  against  the 
United  States,  under  the  authority  of  the  French  Government,  a  system 
of  predatory  violence,  in  conflict  with  the  treaties  and  hostile  to  the 
rights  of  a  free  and  independent  nation,  the  United  States  were  *' of  right 
freed  and  exonerated  from  the  stipulations  of  tho  treaties,  and  of  the  con- 
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salar  cooyention/'  and  that  these  compacts  should  ''  not  henceforth  be 
regarded  as  legally  obligatory  on  the  government  or  citizens  of  the  United 
Slates."'  At  the  next  session  of  Congress  the  commercial  interconrHe 
between  the  United  States  and  France  was  further  suspended;  *  authority 
was  given  to  the  President  to  exchange  or  send  away  French  citizens  who 
had  been  or  might  be  captured  and  brought  into  the  .United  States;' 
provision  was  made  for  augmenting  the  army;  and  various  other  acts 
were  adopted  in  relation  to  the  hostilities  which  Congress  had  authorized. 
The  command  in  chief  of  the  army  was  offered  to  Washington  and  ac- 
cepted by  him.  On  the  21st  of  Angust  1798  the  Attorney-General  of  the 
United  States  advised  the  Secretary  of  State  that,  taking  into  consid- 
eration the  acts  of  the  French  republic  toward  the  United  States,  and 
the  legislation  adopted  by  Congress  at  its  preceding  session,  he  was  of 
opinion  that  there  not  only  existed  an  actual  maritime  war  between 
France  and  the  United  States,  but  *a  maritime  war  authorized  by  both 
nations.' 

The  storm  which  the  treatment  of  the  envoys  raised 
Tftlltynuid's  OvertorM.  in  America  doubtless  was  more  violent  than  Talleyrand 

had  anticipated ;  and  when  he  heard  of  the  declaration 
of  President  Adams  and  of  the  measures  adopted  by  Congress,  he  sought  to 
restore  diplomatic  relations.  To  that  end  he  instructed  the  French  secre- 
tary of  legation  at  the  Hague  to  inform  Mr.  Vans  Murray,  then  minister 
of  the  United  States  at  that  capital,  in  the  words  of  President  Adams,  that 
**  whatever  plenipotentiary  the  Government  of  the  United  States  might 
send  to  France,  in  order  to  terminate  the  existing  differences  between  the 
two  countries,  he  would  undoubtedly  be  received  with  the  respect  due  to 
the  representative  of  a  free,  independent,  and  powerful  nation."  * 

On  receiving  this  overture  President  Adams,  on  the 
^y^B  ^Hum^  ^^^  ^^  February  1799,  nominated  to  the  Senate  Chief 

Justice  Ellsworth,  Patrick  Henry,  and  Mr.  Murray  as 
envoys  extraordinary  and  ministers  plenipotentiary  to  the  French  repub- 
lic, with  full  power  to  discuss  and  settle  all  controversies  between  the 
two  governments.  Mr.  Henry  being  unable  to  accept  the  position  by 
reason  of  advancing  age,  Governor  William  R.  Davie,  of  North  Carolina, 
was  substituted  in  his  place. 

The   instructions   of  these    plenipotentiaries   were 
initroetioBs.         signed  by  Timothy  Pickering,  as  Secretary  of  State, 

and  bore  date  of  the  22d  of  October  1799.»  They  re- 
quired, as  the  indispensable  condition  of  a  new  treaty,  a  stipulation  for 
compensation  for  ''all  captures  and  condemnations''  contrary  to  the  law 
of  nations  and  to  the  treaty  of  amity  and  commerce  of  1778,  while  the 
latter  ''remained  in  force,"  and  especially  for  such  as  were  "made  and 
pronounced — 

"  1.  Because  the  vessel's  lading,  or  any  part  thereof,  consisted  of  pro- 
visions or  merchandise  coming  from  England  or  her  possessions. 
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"2.  Because  the  vessels  were  not  provided  with  the  r6le$  d^iquinaae  pre- 
scribed by  the*  laws  of  France,  and  which,  it  has  been  pretended,  were 
also  required  by  treaty. 

''3.  Because  sea  letters  or  other  papers  were  wanting,  or  said  to  be 
wanting,  when  the  property  shall  have  been,  or  shall  be,  admitted  or 
proved  to  be  American    *     »    *. 

''4.  When  the  owners,  masters,  or  supercargoes  shall  have  been  refused 
a  hearing  or  placed  in  situations  rendering  their  presence  at  the  trial 
impracticable. 

''5.  When  the  vessels  or  other  property  captured  shall  have  been  sold, 
or  otherwise  disposed  of,  without  a  regular  trial  and  condemnation." 

If  a  preliminary  acknowledgment  of  these  claims  should  bo  secured,  the 
envoys  were  instructed  that  it  would  be  necessary,  for  the  purpose  of 
examining  and  adjusting  "  all  the  claims  "  of  citizens  of  the  United  States, 
to  provide  for  the  appointment  of  a  board  of  commissioners,  who,  besides 
determining  claims  for  captures  and  condemnations,  should  also  take 
cognizance  of  the  following  claims : 
I.  Of  citizens  of  the  United  States — 

1.  For  "merchandise,  or  other  property,  seized  by  the  French  in 

their  own  ports  or  elsewhere,  and  not  comprehended  under  the 
head  of  captures ;  and  for  their  vessels  arbitrarily  and  unrea- 
sonably detained  in  f^rench  ports.'' 

2.  For  **sums  due    *    *    *    by  contracts  with  the  French  Govern- 

ment or  its  agents.'' 
II.  Of  citizens  of  France,  for  injuries  occasioned  by  '^infringements  of 
the  treaty  of  amity  and  commerce  by  the  United  States,  or  their 
citizens." 
III.  National  claims— 

1.  Of  'Hhe  United  States,  as  distinguished  from  those  of  their  citi- 

zens, for  injuries  received  from  the  French  republic,  or  its 
citizens." 

2.  Of  France,  for  injuries  occasioned  by  infringements  of  the  treaty 
of  amity  and  commerce. 

"If,  however,"  said  the  instructions,  "the  French  Government  should 
desire  to  waive  its  national  claims,  you  may  do  the  like  on  the  part  of  the 
United  States.  Doubtless  the  claims  of  the  latter  would  exceed  those  of 
the  former;  but,  to  avoid  multiplying  subjects  of  dispute,  and  because 
national  claims  may  probably  be  less  detiuite  that  those  of  indimduaU,  and 
consequently  more  difficult  to  adjust,  national  claims  may,  on  both  sides 
be  relinquished."  ' 

Minute  directions  were  given  as  to  matters  of  commerce  and  navigation 
and  in  conclusion  the  envoys  were  instructed  that  the  following  points 
were  "  to  be  considered  as  ultimated : " 

1.  That  a  board  of  commissioners  be  established  to  hear  and  determine 

the  claims  of  citizens  of  the  Unitetl  States  arising  from  the  causes 
previously  specified,  and  that  France  be  bound  to  pay  the  sums 
awarded. 

2.  That  the  treaties  of  1778  and  the  consular  convention  of  1788  be  n  t 

revived  in  whole  or  in  part,  but  that  all  the  engagements  to  which 
the  United  States  were  to  become  parties  be  specified  in  a  new  treatv 

8.  That  no  guaranty  of  any  part  of  the  French  dominions  be  stipulated, 
nor  any  engagement  made  in  the  uatnre  of  an  alliance.  **«*»«a, 

4.  That  no  aid  or  loan  be  promised  in  any  form  whatever. 
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5.  That  DO  engagement  be  made  inconsistent  with  the  obligations  of  any 

prior  treaty,  nnd  that,  if  cogent  reasons  should  appear  for  renewing 
in  snlistance  the  seventeenth  and  twenty-second  articles  of  the  treaty 
of  amity  and  commerce  of  1778,  it  must  be  done  with  tbeexx)licit  decla- 
ration that  th<'y  should  not  be  construed  so  as  to  derogate  from  the 
twenty-fourth  and  twenty-fifth  articles  of  the  Jay  Treaty. 

6.  That  no  powers  be  granted  to  consuls  or  others  incompatible  with  the 

complete  sovereignty  of  the  United  States  in  matters  of  policy,  com- 
merce, and  government. 

7.  That  the  duration  of  the  proposed  treaty  be  limited  to  twtdve  years  from 

the  exchange  of  ratiiications. 

Messrs.  Ellsworth  and  Davie  sailed  from  Newport, 
Bonaparte  u  Firat     Rho^Xe  Island,  on  the  3d  of  November  1799.  agreeing  to 

touch  at  Lisbon  before  making  any  port  in  France. 
When,  on  the  27th  of  November,  they  arrived  at  the  Portuguese  capital, 
news  had  just  been  received  there  of  the  n^volntion  at  Paris  of  the  18th 
Brumaiie  (10th  November),  by  which  the  Directory  was  overthrown.  They 
reached  Paris  on  the  2d  of  March  1800,  the  day  after  the  arrival  of  Mr. 
Murray  from  The  Hague.  They  found  Bonaparte  reigning  as  first  couhuI. 
He  promptly  granted  the  envoys  an  audience,  and  appointed  MM.  Joseph 
Bonaparte,  Fleurieu,  and  Koederer  as  plenipotentiaries  to  negotiate  with 
them.i 

The  commencement  of  th<i  negotiations  was  delayed 
Hegotiationa.         by  the  indisposition  of  Joseph  Bonaparte.     On  the  2d 

of  April,  however,  the  ])lenipotentiarie8  met  and  ex- 
changed their  powers;  but  as  those  of  the  French  plenipotentiaries  were 
not  considered  by  their  American  colleagues  snniciently  full  aud  explicit, 
the  French  Government  furnished  its  representatives  with  new  ones.^ 
This  preliminary  adjusted,  the  American  plenipotentiaries  proposed  tirst 
''to  ascertain  and  discharge  the  equitable  claims  of  the  citizens  of  either 
nation  upon  tlie  other,  whether  found(Ml  on  contract,  treaty,  or  law  of 
nations,^'  and  then  to  take  up  questions  of  commercial  intercourse.  The 
French  plenipotentiaries  expressed  the  opinion  that  ''the  first  object  should 
be  to  determine  the  rules,  and  the  mode  of  procedure,  for  the  valuation  of 
those  injuries  for  which  the  two  nations,  respectively,  may  have  demands 
against  each  other,  whether  these  demands  are  founded  on  national  injuries 
or  individual  claims;''  and  that  the  "second  object"  was  *'to  insure  the 
execution  of  the  treaties  of  friendship  and  commerce,  now  existing  between 
the  two  nations,  and  the  accomplishment  of  those  views  of  reciprocal 
advantage  which  first  dictated  them.'' 

The  American  plenipotentiaries,  while  suggesting  the 
Diffnneiioe  aa  to  the    expediency  of  a  nmtnal   relin<iuishnient   of  national 

claims,  intimated  that  the  discussion  of  such  claims 
might  conveniently  follow  the  arrangement  of  the  individual  claims;  and, 
in  accordance  with  this  view,  they  pn^sentcd  on  the  17th  of  April  a  draft 
of  articles  for  the  adjustment  of  the  claims  of  individuals.  In  this  draft 
it  was  provided  that,  in  determining  questions  of  capture  or  condemna- 
tion, the  commissioners  should  "decide  the  claims  iu  question  according 
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to  the  origiDal  merits  of  the  severul  cases,  and  to  justice,  eqnity,  and  the 
law  of  natioDs;  and  in  all  cases  of  complaint  existing  prior  to  the  7th  of 
Jaly  1798,  according  to  the  treaties  and  consular  convention  then  exist- 
ing between  France  and  the  United  Sf ates."  ^  The  French  plenipotentia- 
ries on  the  6th  of  May  replied  that  the  proposal  of  their  American 
colleagues  had  *' a  tendency  to  remove  the  obstacles"  which  lay  in  the 
way  of  the  accomplishment  of  what  both  natiouH  desired,  and  that  they 
would  have  seized  the  present  moment  to  develop  their  views  respecting 
the  ''various  interpretations"  which  had  been  ''given  to  the  treaties/' 
had  they  "not  been  Htruck  with  an  interpretation  of  which  they  can  con- 
ceive neither  the  cause  nor  the  object,  and  which  therefore  seems  to  require 
explanation."  "  The  ministers  plenipotentiary  of  France  are  not  aware," 
they  dec1are<l,  "of  any  reason  which  can  authorize  a  distinction  between 
the  time  prior  to  the  7th  of  Jnly  1798  and  the  time  subsequent  to  that 
date,  in  order  to  apply  the  stipulations  of  the  treaties  to  the  damages 
which  have  arisen  during  the  first  period,  and  only  the  principlts  of  the 
laws  of  nations  to  those  which  have  occurred  during  the  second."^  The 
American  plenipot4'ntiarie8  auswered  that  the  distinction  was  based  on 
the  fact  that  it  "  was  not  till  after  the  treaty  of  amity  and  commerce  of 
February  1778  had  been  violated  to  a  great  extent  on  the  part  of  the 
French  republic,  nor  till  after  explanations  and  an  amicable  adjustment 
sought  by  the  United  States  had  been  refused,  that  they  did  on  the  7th  of 
July  1798  by  a  solemn  public  act,  declare  that  they  were  free  and  exon- 
erated from  the  treatieH  and  consular  convention  which  had  been  entered 
into  between  them  and  France."  =* 

The  issue  tlnw  made  as  to  the  treaties  was  the  subject 
French  Propositions,   of  numerous  fruitlcHs  conferences.     At  length  on  the 

26th  of  August  the  French  plenipotentiaries  formally 
defined  the  position  of  their  government  thus: 

1.  That  it  could  not  admit  that  the  treaties  had  been  annulled,  either  by 
the  single  act  of  abrogation  on  the  part  of  the  United  States,  or  by  "the 
misunderstanding"  which  had  for  some  time  existed  between  the  two 
countries,  but  which  had  "  not  constituted  a  state  of  war,  at  least  on  the 
l)art  of  France."  On  this  basis  France  was  ready  "  to  stipulate  a  full  and 
entire  recognition  of  the  treaties,  and  a  reciprocal  promise  of  indemnities 
for  the  damages  resulting,  on  the  part  of  either,  from  their  infraction." 

But— 

2.  If  the  American  plenipotentiaries  were  unable  to  recognize  the  valid- 
ity of  the  treaties,  France  would  acquiesce  in  their  nullity,  with  the  under- 
standing that  the  act  of  the  United  States,  by  which  their  abrogation  was 
declared,  was  "an  une(iuivocal  provocation  to  war;"  that  the  "hostile 
acts"  by  which  the  provocation  was  followed  "were  nothing  less  than 
war;"  and  that  the  new  treaty  between  the  two  countries  should  be  "pre- 
ceded by  a  treaty  of  peace."  "If," said  the  French  plenipotentiaries  in 
conclusion,  "the  correctness  of  these  observations  is  admitted,  it  would 
seem  that  the  two  governments  ought  to  be  occupied  no  longer  wiih  their 
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respective  losses;  the  rights  of  war  acknowledge  no  obligation  to  repair 
its  ravages."  * 

Various  propositions  were  made  on  either  side  with 

*tiM*Po«tiHin«L*""  *  ^*®^  *^  *°  accommodation ;  bnt,  as  the  PYench  pleni- 
potentiaries refused  to  separate  the  c[nestion  of  indem- 
nities for  captures  and  condemnations  from  that  of  the  treaties,  and  the 
American  plenipotentiaries  had  no  authority  either  to  recognize  the 
treaties  or  to  abandon  the  claims,  an  agreement  was  impossible.  It  thus 
became  necessary  to  postpone  the  subject,  or  else  to  abandon  the  negotia- 
tions, which  vi  rtnally  meant  war.  The  American  plenipotentiaries  assumed 
the  responsibility  of  choosing  the  former  alternative,  and  on  the  30th  of 
September  1800  signed  a  convention. 

By  the  second  article  of  this  convention  it  was  de- 
(^BTeationof  s^tam-  d^r^  ^jj^t  the  ministers  plenipotentiary  of  the  con- 
tracting parties,  being  unable  to  agree  respecting  the 
treaty  of  alliance  and  of  amity  and  commerce  of  1778,  and  the  consular 
convention  of  1788,  or  '*  upon  the  indemnities  mutually  due  or  claimed, 
the  parties  will  negotiate  on  these  subjects  at  a  convenient  time,  and 
until  they  may  have  agreed  upon  these  points  the  said  treaties  and  con- 
ventions shall  have  no  operation.'' 

Besides  this  article  in  relation  to  the  treaties  and 
pyTirtir*"**    indemnities,  the  following  provisions  of  the  convention 
may  be  noticed : 

1.  That  all  public  ships  taken  by  either  party  from  the  other  should  be 
restored  (Article  III.). 

2.  That  property  captured,  bnt  not  definitively  condemned,  or  which 
might  be  captured  before  the  exchange  of  ratifications,  should  be  mutu- 
ally restored  on  certain  proofs  of  ownership  (Article  IV.). 

3.  That  ''debts  contracteil  by  one  of  the  two  nations  with  individuals 
of  the  other,  or  by  the  individuals  of  the  one  with  the  individuals  of  the 
other,  shall  be  paid,  or  the  payment  may  be  prosecuted,  in  the  name  man- 
ner us  if  there  had  been  no  misunderstanding  between  the  two  states,'^ 
but  that  this  clause  should  ''not  extend  to  iudemniticM  claimed  on  account 
of  captures  or  confiscations"  (Article  V.). 

The  convention  also  provided  that  free  ships  should 
Other  Stipulations,  make  free  goods,  but  that  the  enemy's  flag  should  ren- 
der the  goods  of  a  neutral  liable  to  confiscation,  and 
that  prizes  should  be  adjudicated  only  by  the  established  prize  courts  of 
the  country.  Article  XVIII.  of  the  treaty  of  amity  aud  commerce  of  1778 
wus  renewed,  with  the  proviso  that  its  stipulations  should  not  extend 
beyond  the  privileges  of  the  most  favored  nation.  No  limit  was  Met  to 
the  operation  of  the  convention.  With  this  exception,  and  that  of  com- 
pensation for  captures  and  condemnations,  it  substautially  conformed  to 
Pickering's  ultimata. 

The  Senate  approved  the  convention  with  the  proviso 
Expttnetion  of  Article  II.  that  Article  II.  should  be  "expunged,"  aud  the  duration 

of  the  convention  limited  to  eight  years  from  the  ex- 
change of  ratifications.     The  convention  as  thus  amended  wuh  retunied  to 
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Paris  with  a  view  to  the  exchange  of  ratifications.  >  The  French  ministers 
refused  to  agree  to  an  unconditional  suppression  of  the  second  article,  but 
insisted  that,  if  it  was  stricken  out,  **the  reciprocal  pretensions*'  to  which 
it  related  "should  not  be  brought  forward  at  any  future  period."'^  Murray 
being  without  authority  to  ent(*r  into  an  engagement  to  tbis  effect,  liona- 
parte,  as  first  consul,  ratifying  the  convention  in  the  name  of  the  French 
people,  inserted  in  his  act  of  ratification  the  proviso,  that  by  the  expune- 
tiou  of  the  second  article  **the  two  states  renounce  the  respective  preten- 
sions, which  arc  the  object  of  the  said -article."  The  raiifications  were 
exchanged  at  Paris  on  the  31st  of  July  1801.  When  the  convention  was 
sent  back  to  the  United  Stat«s,  the  President,  in  view  of  the  form  of  tlie 
French  ratification,  deemed  it  "most  safe,  as  a  precedent,  to  ask  anew  the 
sanction  of  the  Senate  to  the  instrument  with  that  ingredient,*'  though  ho 
did  not  regard  "  the  declaratory  clause  as  more  thau  a  legitimate  inference 
from  the  rejection  by  the  Senate  of  the  second  article."^  The  Senate,  on 
the  19th  of  December,  declared  that  it  considered  the  convention  "as  fully 
ratified/''  and  returned  it  to  the  President  for  promulgation.^  It  was  pro- 
claimed on  the  21st  of  December.'^ 

In  returning  the  convention  as  amended  by  the  Senate 
Execution^ ^the  Con-  ^^  ^^^  envoys  in  Paris,  the  Acting  Secretary  of  State  in 

March  1801  said:  "We  are  carrying  the  convention 
into  execution  in  all  its  parts.  All  hostilities  on  the  sea  have  been  for- 
bidden ;  our  vessels  are  returning  into  port;  the  prison*  rs  in  our  possession 
are  in  course  of  delivery  to  M.  Letombe,  former  cousul  of  France;  he  is 
notified  that  all  those  oificer.s  may  resume  their  functions;  commercial 
intercourse  is  restored;  a  number  of  our  vessels  actimlly  cleared  out  and 
departed  for  France,  and  orders  given  for  the  restitution  of  vessels  under 
the  third  article  of  the  convention."*^  On  the  3d  of  January,  however, 
Talleyrand  had  instructed  the  Council  of  Prizes  "to  adjourn  to  an  indefi- 
nite period  all  decisions  upon  every  kind  of  property  seized  under  the  flag 
of  the  United  States,"  though  he  promised,  as  soon  as  the  convention 
should  bo  ratified  on  both  sides,  "to  urge  forward  a  deert^e  of  (he  cousuls, 
which  shall  replevy  for  the  Americans  ciU  the  prizes  restitution  of  which 
has  been  engaged  for."^ 

The  restitutions  claimed  by  the   United  States,  as 
oaexecu  on   y      (lefiue^  by  Madison,  euibraced  (1)  eases  of  capture  in 

which  there  had  been  no  judicial  proceedings ;  (2)  cases 
carried  before  the  French  tribunals,  but  not  definitively  deci<led  on  the 
30th  of  September  1800,  and  (3)  captures  made  subsequently  to  that  day.^ 
On  the  10th  of  December  1801,  Chancellor  Robert  R.  Livingston,  who  had 
become  minister  plenipotentiary  to  France,  reported  that  "the  Council  of 
Prizes  were  still  condemning  in  the  very  face  of  the  treaty,"  and  that  the 
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debts  due  to  American  citizens  remained  nnpaid.  In  communications  Hub- 
sequently  made  to  the  French  Government  he  complained  (1)  that  the 
government  had  omitted  to  take  proper  measures  for  the  payment  of 
debts;  (2)  that  it  refused  to  make  compensation  for  vessels  detained  in 
French  ports  under  general  embargoes,  or  under  other  measures  looking 
to  the  application  of  the  cargo  for  the  government's  advantage;  (3)  that 
it  refused  to  restore  property  directly,  without  the  intervention  of  the 
Council  of  Prizes,  whose  dilatory  proceedings  were  ruinous  to  claimants; 
(4)  that  the  Council  of  Prizes  condemned  property  on  grounds  incompati- 
ble with  the  provisions  of  the  fourth  article  of  the  convention ;  (5)  that, 
even  where  a  vessel  was  acquitted,  the  Council  of  Prizes,  instead  of  award- 
ing costs  and  damages  or  even  restoring  the  thiug  captured  in  the  same 
condition  as  when  taken,  directed  it  to  be  restored  as  it  was  at  the  date  of 
restitution,  and  charged  the  costs  of  detention,  storage,  and  other  expendi- 
tures to  the  captured,  and  (6)  that  the  government  refused  to  restore  cap- 
tares  made  prior  to  September  30,  1800,  even  where  they  had  not  been 
finally  decided  on,  on  the  ground  that  they  fell  under  the  second  article  of 
tbe  convention.  The  last  complaint  Livingstou  afterward  withdrew,  say- 
ing that  it  coald  not  be  supported  by  tlie  convention.^ 

The  negotiations  in  relation  to  claims  soon  underwent 
^Sl^^F^iT"^    *  ^^®**  change.    On  the  1st  of  October  1800,  the  day 

after  the  signature  of  the  convention  between  the 
United  States  and  France,  a  treaty  was  concluded  betweou  France  and 
Spain  at  St.  Ildefouso,  by  which  Louisiana  was  retroceded  to  the  former 
power.  Though  this  treaty  was  kept  secret  and  its  existence  persistently 
denied,  within  a  year  after  its  conclusion  rumors  of  the  transaction  reached 
the  United  States.  When  Livingston  arrived  in  France  in  November  1801 
he  was  privately  assured  that  both  Louisiana  and  the  Florida^  had  been 
purchased  by  France.  Talleyrand  explicitly  denied  that  anything  had 
been  concluded.*  On  the  20th  of  November,  however,  Rnfus  King  sent  to 
Madison  from  London  a  copy  of  a  treaty  between  France  and  Spain,  signed 
at  Ma<lrid  on  the  2l8t  of  the  preceding  March,  by  which  the  retrocession 
of  Louisiana  was  explicitly  declared,  and  the  details  of  the  transaction 
folly  set  forth. =* 

When  Livingston  became  convinced  that  the  retro- 

CUinu  and  If  ew  Or-  'uii  ii.  xix  --x 

.  cession  had  been  made,  he  was  not  slow  to  perceive  its 

possible  effects  on  the  relations  between  France  and 
the  United  States,  and  he  set  himself  to  work  to  obtain  tbe  cession  of 
New  Orleans  to  the  United  States.  As  an  argument  for  this  purpose  he 
pressed  the  American  claims.  Tested  either  by  the  advantages  received 
by  the  debtor,  or  by  the  loss  sustained  by  the  creditor,  no  claims  could,  he 
declared,  stand  on  stronger  ground  than  those  of  American  citizens  against 
France.  They  were  "  chiefly  founded  upon  contracts,  for  articles  of  the 
first  necessity,  furnished  ♦  ♦  *  when  the  want  of  them  would  have 
plunged  France  in  the  utmost  distress.''  Moreover  it  was,  he  said,  to  be 
remembered  that  while  Great  liritain  was  "of  late  very  amply  compen- 
sating by  full  payment  of  principal,  interest,  and  damages,  for  any  illegal 
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captnres  maile  dnring  the  war,  compensation  for  those  \rhich  fell  under  the 
description  in  France  has  in  a  great  nieasure  been  given  up  by  the  late  con- 
vention, and  that  due  for  the  remaining  few,  which  ought  to  have  been 
satisfied  by  that  treaty,  has  been  eluded  by  some  very  extraordinary  de- 
cisions of  the  Council  of  Prizes,  or  by  that  delay  which  all  the  claims  of 
American  citizens  have  hitherto  met  with.'^^  « 

In  January  1803  Monroe  was  joined  with  Livingston 
LooUiaiiA  Cession,     in  the  mission  to  France.'^    Before  he  reached  Paris, 

Bonaparte,  who  desired  funds  for  the  approaching  war 
with  Great  Britain,  had  determined  to  sell  not  only  New  Orleans,  but  the 
whole  of  Louisiana.  Monroe  arrived  in  time  to  participate  in  the  finul 
negotiations,  which  were  protracted  by  discussions  as  to  the  price  to  be  paid 
for  th<*  cession.'  On  the  30th  of  April  1803  a  "treaty"  and  two  *' conven- 
tions" were  signed.  The  treaty  ceded  Louisiana  to  the  United  States. 
One  of  the  conventions  provided  for  the  payment  by  the  United  States  to 
France  of  the  sum  of  60,000,000  francs ;  the  other,  for  the  payment  by  the 
United  States  of  "debts"  due  by  France  to  citizens  of  the  United  States, 
to  an  amount  not  to  exceed  the  sum  of  20,000,000  francs. 

It  is  with  the  latter  convention  that  we  are  here 
Claims  OommissioiL    concerned.     It  provided: 

1.  That  "debts  due  by  France  to  citizens  of  the 
United  States,"  contracted  before  September  30, 1800,  should  be  paid,  with 
interest  at  6  per  cent,  to  commence  from  the  period  when  the  accounts 
and  vouchers  were  presented  to  the  French  Government  (Article  I.). 

2.  That  the  debts  thus  provided  for  were  "those  whose  result  is  com- 
prised in  the  conjectural  note  annexed  to  the  present  convention,"  but 
that  claims  comprised  in  the  note  but  falling  within  any  specific  exception 
in  the  convention  should  not  be  admitted  (Article  II.). 

3.  Thut  the  preceding  articles  should  comprehend  no  debts  but  such  as 
wore  still  due  for  supplies,  embargoes,  and  prizes  made  at  sea,  in  which 
the  appeal  had  been  properly  lodged  within  the  time  mentioned  in  the 
convention  of  September  30,  1800  (Article  IV.). 

4.  That  the  benefits  of  the  convention  should  be  limite<l — 

(1)  To  captnres  of  which  the  Council  of  Prizes  had  ordered  restitution 
and  in  respect  of  which  the  claimant  might,  in  case  the  captors  were 
insufficient,  have  recourse  to  the  French  Government  (Article  V.). 

(2)  To  the  debts  mentioned  in  Article  V.  of  the  convention  of  September 
30,  1800,  the  payment  of  which  had  been  claimed  of  the  government  and 
in  respect  of  which  the  creditors  had  a  right  to  the  protection  of  the 
United  States  (Article  V.). 

5.  From  the  benefits  of  the  convention  there  were  expressly  excluded — 

(1)  Prizes  whose  condemnation  had  been  or  should  be  confirmed  (Arti- 
cle v.). 

(2)  Reclamations  of  American  citizens  "who  shall  have  established 
houses  of  commerce  in  France,  England,  or  other  countries  than  the  United 
States,  in  partnership  with  foreigners,  and  who  by  that  reason  and  the 
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natare  of  their  commerce  ongbt  to  be  regarded  as  domiciliate<l  in  the 
placcfl  where  snch  honses  exist''  (Article  V.)- 

(3)  "All  agreements  and  bargains  concerning  merchandise,  which  shall 
not  be  the  property  of  American  citizens,  ♦  *  *  saving,  however,  to 
such  persons  their  claims  in  like  manner  as  if  this  treaty  had  not  been 

made"  (Article  v.). 

6.  For  the  ascertainment  of  the  debts  dne  nndcr  the  convention,  it  was 
provided  that  the  minister  of  the  United  States  should  name  three  persons, 
who  should  act  **  from  the  present  and  provisionally,^'  and  who  should 
have  power — 

(1)  To  examine,  without  removing  the  documents,  the  claims  ''already 
liquidated''  by  the  French  bureaus,  and,  if  they  should  find  such  claims 
to  be  within  the  convention  and  not  within  any  of  its  exceptions,  to  cer- 
tify that  the  debt  was  due  to  an  American  citizen,  and  that  it  existed 
before  September  30,  1800,  on  which  certificate  the  creditor  should  be  en- 
titled to  an  order  on  the  Treasury  of  the  United  States  (Article  VI.). 

(2)  To  examine,  without  removing  the  documents,  claims  '' prepared  for 
verification,"  and  to  certify  those  that  ought  to  be  admitted  (Article  VII.). 

(3)  Likewise  to  examine  claims  ''not  prepared  for  liquidation,"  and  to 
certify  in  writing  those  that  ought  to  be  admitted  to  liquidation  (Arti- 
cle VIII.). 

But,  in  order  that  no  improper  demands  might  be  admitted,  it  was  pro- 
vided— 

(4)  That  the  commercial  agent  of  the  United  States  at  Paris,  or  such 
other  agent  as  the  American  minister  should  nominate,  should  assist  at  the 
operations  of  the  bureaus;  that  if  he  should  be  of  opinion  that  any  debt 
was  not  completely  proved  or  was  inadmissible,  but  the  bureaus  "should 
think  that  it  ought  to  be  liquidated,"  he  should  report  thereon  to  the  board 
established  by  the  United  states,  who,  without  removing  the  documents, 
should  examine  the  debt  and  vouchers  and  report  the  result  to  the  Ameri- 
can minister;  and  that  the  latter  should  "transmit  his  obervations,  in 
all  such  cases,  to  the  minister  of  the  treasury  of  the  French  republic,  on 
whose  report  the  French  Government  shall  decide  definitively  in  every 
case"  (Article  X.). 

It  was  further  provided  that  the  rejection  of  any  claim  shonld  have  no 
other  effect  than  to  exempt  the  United  States  from  the  payment  of  it,  the 
French  Government  reserving  to  itself  the  right  to  decide  definitively  on 
snch  claim  so  far  as  concerned  itself  (Article  X.). 

7.  It  was  provided  that  every  necessary  decision  should  be  made  within 
a  year  from  the  exchange  of  the  ratifications  of  the  convention,  and  that 
no  claim  should  be  admitted  afterward  (Article  XI.). 

8.  It  was  provided  that  the  principal  and  interest  of  the  debts  allowed 
should  be  discharge<l  by  the  United  States,  by  orders  drawn  by  their 
minister  plenipotentiary  on  their  Treasury,  which  orders  should  bo  pay- 
able sixty  days  after  the  exchange  of  the  ratifications  of  the  treaty  and 
conventions,  and  after  possession  of  Louisiana  shonld  be  given  to  the 
United  States  (Article  III.) :  and  finally, 

9.  That  debts  contracted  by  the  Government  of  France  with  citizens  of 
the  United  States  since  September  30,  1800,  might  be  pursued  in  tlie  same 
manner  as  if  the  present  convention  had  not  been  made  (Article  XII.j 
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The  ratiticatioDH  of  the  treaty  and  conventions  were  exchanged  at  Wash- 
ington on  the  21st  of  October  1803. 

On  May  18,  1803,  Livingston  and  Monroe  signed  a 

ppom    en    o      om-  comminsion  appointing  James    Mercer,   of  Virginia; 
miasioneri  and  A^nt*  l  i  a  »  07 

Isaac  Cox  Barnct,  of  New  Jersey,  commercial  agent  of 

the  United  States  at  Antwerp;  and  William  McClnre,  of  Richmond,  Vir- 
ginia, as  a  board  for  the  purpose  of  examining  claims.  On  the  29th  of 
June  this  commission  was  delivered  to  Mercer  and  Bamet,  McClare  being 
temporarily  in  England.  Fiilwar  Skipwith,  commercial  agent  of  the 
United  States  at  Paris,  was  appointed  as  agent  under  Article  X.*  of  the 
convention  to  assist  iu  the  examination  of  claims. 

Messrs.  Mercer  and  Baruet  held  their  first  meeting 
Difficultie.^ofCommi«.  ^^  .j,iiy  5,  1803,  and  recognized  Nathaniel  Cutting,  of 

Massachusetts,  as  secretary  of  the  board.  Mr.  McClure, 
whose  stay  in  England  was  unexpectedly  prolonge<l,  took  his  seat  at  the 
board  on  the  1st  of  September  1803.  His  colleagues  had  alrea«ly  fallen 
into  difliculties.  On  consideration  of  the  convention  they  were  of  opinion 
that  no  final  act  could  bo  ]icrformed  by  theui  in  relation  to  the  objects 
embraced  by  it  until  its  ratification  by  th<^  compettMit  authorities  of  the 
United  States;  but,  while  this  opinion  precluded  all  definitive  decisions 
on  claims,  they  deeuuMl  themselves  couipet'ent  to  adopt  certain  prepara- 
tory measures  which  w^ould  hasten  the  conclusion  of  their  labors  in  the 
event  of  the  convention  being  ratified.  Iu  attempting  to  do  so,  however, 
they  encountered  serious  obstacles. 

The  second  article  of  the  convention  declared,  as  we 
The  "Co^eotural      ^^^^  ^^^   ^j^^^  ^^^  debts  intended  to  be  provided  for 

were  thoae  whose  result  was  comprised  iu  the  con- 
jectural note  annexed  to  it.  To  the  cop}'  of  the  couventiou  which  the 
commissioners  received  no  such  note  was  annexed.  A  paper  purporting 
to  be  a  copy  of  the  conjectural  note  was  i)re8euted  to  them  by  the  agent  of 
the  United  State-s,  with  the  statement  that  he  had  received  it  from  one 
of  the  American  uiinisti^rs.  In  order,  however,  to  obtain  for  the  document 
an  ofiicial  sanction  it  was  sent  to  Messrs.  Livingston  and  Monroe.  It  was 
subsequently  returned  by  the  former  as  a  true  cop}'  of  the  note  intemled 
by  the  convention. 

The  next  question  that  arose  related  to  the  examina- 

xanuna  on  0     ocu-  ^.^^  ^^  documents.    The  convention  provided  that  the 
ments. 

documents  should  not  be  removed  from  the  bureaus  of 

the  French  Governuieut,  in  which  they  were  deposited.  The  commis- 
sioners were  therefore  required  to  jierforni  their  labors  in  the  French 
offices,  where  other  documents  were  deposited  and  where  other  business 
of  the  French  Government  was  daily  transacted,  or  else  to  obtain  au- 
thentic copies  of  the  various  papers  which  it  is  necessary  to  examine. 
Deeming  it  impossible  properly  to  conduct  their  business  in  the  pnblio 
offices,  they  consulted  the  French  authorities,  who  readily  undertook  to 
aid  them  in  obtaining  copies  of  such  documents  as  were  required.  The 
lierformauce  of  this  work  was,  however,  necessarily  attended  with  delay. 

The  next  question  which  the  commissioners  were  re- 
CUuifioation  of  CUimt.  quired  to  consider  was  the  order  in  which  the  claims 

should  be  examined  and  decided.  By  the  convention 
three  classea  of  claims  were  designated,  those  that  were  **  liquidated/' 
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those  that  were  '^prepared  for  verification/' and  those  that  were  "pre. 
pared  for  liquidation.''  Claims  of  the  first  class  were  the  only  ones  in 
which  the  creditors  were  expressly  entitled  to  an  immediate  order  on  the 
Treasury  of  the  United  States  on  the  simple  certificate  of  the  commis- 
sioners that  their  claims  came  within  the  convention.  The  commissioners, 
therefore,  directed  the  agent  of  the  United  States  first  to  attend  to  th.'it 
class  of  claims. 

In  accordance  with  this  view,  the  commissioners  on 
Rales  of  Procedure.     ^^^  ^^^  ^^  August  1803  adopted  the  following  rules : 

"Board  of  Commissioners  of  the  United  States, 

** Paris,  Manday^  August  Ist,  180S. 

"Present:  John  Mercer.    Isaac  Cox  Barnet. 

"  Ordered,  That  the  following  Rules  and  Regulations  relative  to  the  pro- 
ceedings of  this  Board,  be  inseitt^d  in  the  Register  of  its  transactions,  viz : 

"1.  The  Claims  which  were  at  the  French  Bureaux  for  liquidation  or 
Settlement  on  the  30th  of  April  1803,  shall  he  the  first  to  bo  examined  and 
decided  npon  by  this  Board. 

"2.  The  decisions  to  be  made  upon  the  above-mentioned  Claims  shall  be 
iu  point  of  priority  according  to  their  respective  places  on  the  conjectural 
note  annexed  to  tiie  Convention — unless  circumstances,  should  occur  in 
particular  Cases,  which,  in  the  opinion  of  the  Board  may  justify  their 
delaying  to  give  an  immediate  decision;  in  which  case  tbey  will  proceed 
to  consider  some  other  Case  next  upon  the  said  Conjectural  Note. 

"3.  In  every  case  to  be  determined,  a  summary  statement  of  it  drawn 
from  all  the  material  evidence  in  the  possession  of  this  B(»ard,  shall  imme- 
diately precede  their  final  decision  and  make  a  part  of  the  Record  in  the 
Register. 

'*4.  No  determination  shall  be  finally  made  against  any  claim  without 
giving  a  reasonable  notice  to  the  Claimant,  his  Attorney,  Agent  or  Repre- 
sentative, if  he  is  known  to  be  in  Paris. 

**5.  In  every  case  where  the  claim  shall  be  rejected  by  tlie  Board,  a  copy 
of  their  opinion  as  stated  upon  this  Register,  shall  be  furnisiied  to  the 
Olaim.int,  his  Attorney,  Agent  or  Representative,  if  he  is  .n  ^aris,  and  his 
original  papers,  if  any,  in  the  possession  of  the  Board,  remitted  to  him, 
his  Receipt  for  the  same  being  first  given  to  the  Secretary  to  be  by  him 
tiled  among  the  Papers  of  this  ofiice. 

"6.  In  every  case  of  rejection,  a  similar  copy  may  be  sent  to  the  proper 
Department  of  the  French  Government  if  required  by  them. 

**1.  When  any  claim  shall  be  admitted,  the  following  shall  be  the  form  of 
the  Certificate  to  be  signed  by  the  Commissioners  concurring  in  opinion, 
countersigned  by  the  Secretary  and  by  him  delivered  to  the  Minister  of 
the  Cnited  States;  each  Certificate  to  be  numbered.  This  form  may  be  so 
varied  as  to  suit  the  character  of  the  Person  in  whose  name  it  shall  issue, 
as  Principal  or  Representative: 

"* The  Undersigned  Commissioners  do  certify  to  the  Minister  Plenipo- 
tentiary of  the  United  States  at  Paris,  that  the  claim  of  an  American 
Citizen  and  Creditor  of  the  French  Republic,  having  been  fully  examined 
by  them,  is  found  to  belong  to  the  Classes  of  claims  designated  in  the 
Convention  above  referred  to,  and  embraced  by  the  i»rinciples  an<l  quali- 
fications established  in  it;  and  that  the  said (or 

who  appears  to  have  been  regularly  constituted  bis  ag<mt,  attorney,  repre- 
sentative or  assignee,  as  the  case  may  be) — is  entitle<l  to  receive  from  the 

Unite<l  states,  under  the  said  Convention,  the  snm  of as  principal, 

an<l  the  sum  of as  interest  now  due  upon,  and  in  full  of,  the  sai<l 

claim. 

'''Given  under  their  hands,  and  the  seal  of  this  Commission,  at  Paris, 
this day  of r-.' 

"  8.  It  shall  be  the  duty  of  the  Secretary  to  keep  a  list  of  all  the  certificates 
by  him  delivered  to  the  Minister  of  the  United  States,  designating  in  the 
said  list  the  number  of  each  Certificate,  its  date,  the  party's  name. 
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principal,  a^i^cnt,  attorney,  representative,  or  assij^nee,  as  expressed  in  the 
eertiticate,  in  wlioHe  name  it  has  issued,  the  principal  sum  and  interfst  for 
which  it  is  granted,  and  the  day  of  the  month  when  by  him  delivere<l  to 
the  MiniHter  of  the  United  States. 

*'9.  When  either  of  the  Commissioners  shall  dissent  from  the  opinion  of 
the  other  two,  h<'  shall  have  the  right  to  stiite  npon  the  register,  his 
reasons,  to  be  signed  by  him. 

*'10.  Should  it  so  happen  that  either  Commissioner  should  feel  himself 
intert'st-f'd  in  any  claim  that  may  come  belbre  the  Board,  he  shall  be  at 
liberty  to  decline  giving  an  opinion  upon  it;  and  in  such  case  his  absence 
from  the  Board  may  be  stated  m  the  Register,  nor  shull  such  Commissioner 
be  required  to  sitrn  the  Certificato  to  be  sent  to  the  Minister  when  the  Debt 
is  admitted;  or  tlie  copy  of  the  opinion  to  be  delivered  to  the  claimant, 
when  the  claim  shall  be  rejected. 

"11.  The  Secretary  will  keep  a  list  of  all  the  claims  arranged  according 
to  the  respective  dates  at  which  the  papers  relating  to  them  were  pre- 
sented to  this  Board  by  the  French  Department. 

''He  will  also  keep  a  regular  account  of  the  Expenses  of  the  Board, 
taking  and  filing  receipts  for  all  sums  paid  for  that  pnrpose. 

**  12.  The  Board  will  meet  every  day,  Saturdays  and  Sundays  excepted, 
from  the  hours  of  eleven  in  the  morning  till  four  in  the  afternoon  when- 
ever there  shall  be  any  case  undecided  before  them. 

"John  Mercer. 
"I.  Cox  Barnet. 

"  N.  B. — The  documents  being  made  a  part  of  the  Record  in  each  case, 
has  superceded  the  necessity  of  the  Rule  No.  3."' 

The  investigations  of  Mr.  Skipwith   disclosed  the 
ErroneouB  Clawiaoa-   f^^^^  ^j^^^^  ^y^^,  ^^^^^^  ^^  ^j^^  convention,  and  especially 

the  phrases  'liquidated,"  "prepared  for  liquidation," 
and  "prepared  for  verification,'' bore  no  relation  to  the  actual  state  of 
the  claims  in  the  French  offices,  and  furnished  no  guide  to  the  order  in 
which  they  should  be  examined.  Under  these  circumstances  the  commis- 
sioners deemed  it  their  duty  to  establish  some  principle  for  the  investiga- 
tion of  claims,  whose  operation  would  be  uniform  and  just;  and  with  that 
view  they  determined  that  the  claims  on  the  conjectural  note  ought  first 
to  be  examined  and  decided  npon,  according  to  the  dates  at  which  they 
respectively  originated.  This  opiuicm  was  concurred  in  by  Mr.  McClure, 
when  he  took  his  scat  at  the  board;  and  on  the  17th  of  Angnst  the  com- 
missiouers  made  the  following  order: 

"  17th  August  1803. 

"The  Board  having  reconsidered  the  2nd  Article  of  the  Rules  and  Reg- 
ulations for  its  proj-eedings  adopted  under  date  the  Ist  Current  as  recorded 
Page  33,  and  finding  l»y  the  Re)>ort  of  the  Agent  of  the  United  States 
(above  recorded)  that  the  Council  of  Liquidation  of  the  French  Govern- 
ment do  not  consider  any  of  the  outstanding  American  claims  as  defini- 
tively Ii(iuidated,  although  a  certain  number  of  th<'m  have  been  thus 
denominated  heretofore,  as  appears  by  the  'Conjectural  note 'alluded  to 
in  the  2nd  article  of  the  Convention  under  which  this  Board  was  formed; 
therefore 

^^  Ordered,  That  the  2nd  article  of  the  Rules  and  Regulations  above 
mentioned  be  repealed  so  far  as  it  relates  to  the  order  in  which  it  was  pro- 
pose<l  to  decide  on  the  claims;  and  that  the  said  claims  shall  in  future  be 
examined  and  determined  upon  according  to  the  respective  years  in  which 
they  originated  against  the  French  Government."^ 


MSS.  Dept.  of  State. 
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^._    ....  The  difflcnlties  of  the  board  in  respect  of  the  exam- 

DiffioultiM  in  EzABun- 

inff  OUinu  ination  of  claims  did  not  end  with  the  promulgation 

of  this  new  rule.  No  dates  were  entered  in  the  con- 
jectaral  note,  and  in  order  to  carry  the  rule  into  effect  the  a«;ent  of  the 
United  States  was  requested  to  obtain  from  the  French  office  a  statement 
of  the  dates  at  which  the  claims  respectively  arose.  While  this  statement 
was  being  prepared  authenticated  vouchers  in  certain  claims  belonging 
to  the  first,  sacond,  third,  fourth,  and  fifth  years  of  the  republic  were  pre- 
sented to  the  board,  with  information  that  they  were  arranged  in  con- 
formity with  the  principle  which  had  been  establJHiied,  and  that  they 
contained  the  whole  number  of  claims  (independently  of  the  embargo 
claims)  in  the  first  four  years.  These  claims  embraced  one  in  the  first 
year,  four  in  the  second,  twelve  in  the  third,  and  seven  in  the  fourth. 
Having  no  reason  to  doubt  the  correctness  of  this  information,  the  two 
commissioners,  on  the  26th  of  August,  directed  the  liquidation  of  one  in 
the  second  year,  four  in  the  third,  and  three  in  the  fourth,  intending  to 
suspend  any  further  proct  edings  on  them,  and  to  .withhold  their  final  cer- 
tificate, until  the  ratification  of  the  convention  by  the  United  States  was 
known.  But,  by  the  next  communication  of  documents  from  the  French 
department,  it  appeared  that  the  first  information  was  entirely  incorrect; 
that  there  were  various  other  claims  belonging  to  the  same  years  as  those 
that  had  been  presented;  and  that  the  true  number  could  not  be  ascer- 
tained until  the  general  statement  had  been  received.  A  majority  of  the 
board,  therefore,  the  third  connnissioner  having  taken  bin  seat,  determined 
to  confine  its  attention  to  the  examination  of  documents,  without  direct- 
ing the  liquidation  of  any  other  claims  until,  by  the  receipt  of  the  general 
statement  of  dates,  the  board  should  be  enabled  to  arrange  the  conjectural 
note,  and  to  examine  and  decide  upon  the  claims  according  to  the  prin- 
ciple which  had  been  established.  When  the  statement  of  dates  was 
received  the  claims  on  the  conjectural  note  were  arranged  under  the  sev- 
eral years  in  which  they  originated.  This  arrangement,  however,  did  not 
enable  the  board  to  proceed  with  its  examination,  since  tlie  documents 
requisite  for  that  purpose  had  not  been  fully  received.  Moreover,  many 
claims  were  reported  upon  by  the  agent  of  the  United  States,  which  were 
not  embraced  in  the  conjectural  note.  No  prize  cases  were  found  upon  it. 
Wl:ether  the  claims  included  in  it  would,  with  interest,  consume  the  whole 
fund  it  was  impossible  to  say;  but  the  commissioners  declared  that  they 
would  not  consider  it  their  duty  to  direct  any  liquidations  to  be  made 
beyond  that  sum.^ 

While  the  commissioners  were  thus  struggling  on 

•AL -r-  •      ^      they  became  engaged  man  acrimonious  correspondence 
▼eriy  with  LiTingstoii.         ^  o   n  i 

with  Chancellor  Livingston.  Livingston  had  sot  his 
heart  on  the  early  liquidation  of  the  claims,  and  this  desire  was  greatly 
intensified  by  the  importunities  of  the  claimants.-  By  the  convention, 
the  commissioners  were  to  act  ''from  the  present  and  provisionally.^'  The 
exchange  of  the  ratifications  of  the  convention  took  place  at  W^ashington 


^  Messrs.  Bamet  and  McClure  to  Mr.  Madison,  Sec.  of  State,  December 
26,  1803,  MSS.  Dept.  of  State. 
«  Am.  State  Papers,  For.  Kel.  VI.  178-180. 
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on  the  2l8t  of  October  1803,  and  the  Preflident'n  approval  of  the  persoiifi 
appointed  an  comiulHsi oners  was  made  known  in  a  letter  from  Madison  tu 
Livingston  on  the  9th  of  the  following  month.  Meanwhile  Livingston  had 
been  complaining  of  the  delays  of  the  board,  and  urging  it  finally  to  d«>- 
cide  the  claims  an  irom  time  to' time  they  came  before  it.  He  had  informed 
the  French  Government  that  he  would  probably  begin  to  draw  in  Septem- 
ber, and  he  expressed  to  the  commissioners  his  surprise  that,  if  they 
doubted  their  power  to  act  until  the  ratification  of  the  treaty,  they  should 
have  accepted  the  places  which  they  held.  *  The  commissioners  replied  that 
since  their  appointment  they  had  been  constantly  occupied  in  collecting 
papers  to  aid  them  in  the  examination  of  the  claims;  and  they  declared 
that  they  would  execute  the  convention  finally  so  soon  as  it  became  the 
supreme  law  of  the  Unit^^d  States,  with  the  sanction  of  the  competent 
authorities  of  that  government,  to  whom  alone  they  were  responsible.^  Tbis  • 
declaration  disclosed  a  radical  dilference  of  opinion  between  the  commis- 
sioners and  the  American  minister  as  to  the  former's  powers,  not  only  be- 
fore, but  after  the  ratification  of  the  convention.  While  the  commission- 
ers maintained  that  they  were  to  be  guided  in  their  action  solely  by  their 
own  views  of  the  meaning  of  the  convention,  Livingston  thought  that 
tlK'y  should  act  in  cooperation  with  him,  and  defer  to  his  construction,  at 
any  rate  where  it  coincided  with  that  of  the  French  Government.  When 
Livingston  demanded  of  them  whether  they  would,  '*in  every  case,  ad- 
here to  the  sense"  which  they  had  **put  upon  the  convention,  whatever 
may  be  the  decisions  of  the  French  (rovernmeut  in  concurrence  with  the 
wish  expressed  by  the  President,"  they  replied:  "  Our  answer  is  that  we 
will  adhere,  in  every  instance,  to  the  sense  which  we  have  put  upon  the 
convention,  except  where  the  changes  produced  by  the  French  Government, 
as  explained  above,  shall  alter  its  character  in  conjunction  with  the 
wishes  of  the  American  Administration,  conveyed  to  us  according  to  the 
principles  of  the  Federal  Constitution.'*  On  receiving  this  declaration, 
Livingston  declared  that  the  commissioners  ^' must  be  removed.**'  The 
commissioners,  however,  were  not  removed,  nor  would  it  be  just  to  say 
that  in  all  their  positi(ms  they  were  wrong.  Their  differences  with  Liv- 
ingston were  sometimes  due  to  the  fact  that  the  latter,  for  the  purpose  of 
accomplishing  the  end  for  which  the  convention  was  designed,  was  willing 
to  go  further  than  the  commissioners  in  what  might  be  called  the  creative 
interpretation  of  it. 

Though  Livingston  took  to  himself  some  credit  for 
DefectiTeneMofthe     ^^^  framing  of  the  convention,  saying  that  he  had 

drawn  it  **  with  particular  attention,"  it  was  in  reality 
hiistily,  loosely,  and  inaccurately  constructed.  The  convention,  as  he 
drew  it,  did  not,  says  Livingston,  *' exactly  meet  with  Mr.  Monroe*s  ideas, 
to  whom  the  subject  was  new.    He  produced  some  modifications,  and  these 


>Mr.  Livingston  to  Messrs.  Mercer,  Barnet,  and  McClure,  October  25, 

1803.     (M8S.  Dept.  of  State.)    An  extract  from  this  letter  is  printed  in 

American  State'  Papers,  For.  Rel.  VI.  177. 

-'Commissioners  to  Livingston,  October  2(1, 1803.     (MSS.  Dept.  of  State.) 

>  Livingston  to  Madison,  May  4,  1804,  Am.  State  Papers,  For.  Bel.  YI. 

198, 195, 194. 
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Again,  which  have  fully  answered  oar  purposes,  were  struck  out  by  Mr. 
Marbois's  wish  to  give  a  preference  to  debts  that  had  a  certain  degree  of 
priority  in  the  French  bureaus.  The  moment  was  critical;  the  question 
of  peace  or  war  was  in  the  balance,  and  it  was  important  to  come  to  a 
oonclnsion  before  either  scale  preponderated.  I  considered  the  convention 
:i  trifle  compared  with  the  other  great  object.'^  >  Livingston  was  justified 
iu  taking  this  view  of  the  matter,  but  his  statement  shows  the  manner 
in  which  the  convention  was  pieced  together,  hj  the  preamble  the 
object  of  the  convention  was  declared  to  be  to  secure  the  payment  of  the 
Mums  dhe  by  France  to  citizens  of  the  United  States,  iu  compliance  ''with 
the  second  and  fifth  articles''  of  the  convention  of  September  30, 1800. 
This  declaration  was  on  its  face  misleading,  since  the  claims  mentioned 
in  the  second  article  of  the  convention  of  1800  were  first  postponed  and 
then  abandoned.  The  real  object  of  the  convention  was  correctly  ex- 
pressed by  Livingston  and  Monroe,  when,  in  first  transmitting  it  to  their 
government,  they  stated  that  they  had  obtained  not  exceeding  20,000,000 
francs  for  the  citizens  of  the  United  States  **  in  discharge  of  the  debts  due 
to  them  by  France,  under  the  convention  of  1800."  ^  This  fact  was  repeat- 
edly' stated  by  Livingston.^  There  was,  however,  some  ground  for  the 
assertion  of  Skipwith,  that  it  was  **  a  convention  of  exceptions  to  the  one 
of  1800."* 

The  particulars  in  which  the  convention  of  1803  failed 
Omitted  Claims.      to  include  claims  embraced  in  that  of  1800  were : 

1.  The  convention  of  1800  provided  for  the  restitution 
of  vessels  and  property  taken  and  condemned  between  the  date  of  its  sig- 
nature and  the  date  of  its  ratification.  The  convention  of  1803  restricted 
claims  for  captures  to  cases  in  which  the  Council  of  Prizes  hM  ordered 
restitution. 

2.  Among  the  cases  that  came  within  the  convention  of  1800  were  claims 
for  freight.  By  the  convention  of  1803  the  claims  were  confined  to  debts 
*'for  supplies,  for  embargoes,  and  prizes  made  at  sea;"  and,  as  has  been 
seen,  the  claims  for  captures  were  limited  to  those  in  which  restitution 
bad  been  decreed.  In  the  French  text  the  equivalent  of  the  word  "sup- 
plies" was  "/oMmi<tt?*c«."  Livingstou  contended  that  under  these  terms 
claims  for  freight  were  admissible;  the  commissioners  took  the  o])]>o8ite 
view."^ 

3.  By  Article  V.  of  the  convention  of  1800  provision  was  made  for  the 
payment  of  "debts  contracted  bj'  one  of  the  two  nations  with  individuals 
(»f  the  other."  By  the  convention  of  1803  it  was  provided  that  this  stipu- 
lation should  not  comprehend  any  claims  of  American  citizens  who  had 
established  houses  of  commerce  abroad  iu  partnership  with  foreigners. 
This  provision  seemed  to  exclude  even  the  individual  claims  of  citizens  of 
the  United  States  who  had  entered  into  such  partnerships. 

'  Livingston  to  Madison,  May  3,  1804,  Am.  State  Pai)ers,  For.  Kel.  VI.  196. 
«Am.  State  Papers,  May  13,  1803,  For.  Kel.  II.  559. 
3Am.  State  Papers,  For.  Kel.  VI.  186,  196. 
Um.  State  Papers,  For.  Eel.  VI.  187. 
"  Id.  188, 190, 191. 
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Madison  instruoted  Livingston  to  enter  into  an  ar- 
Rules  of  DeoUioiL      rangement  M  itb  France  for  the  adjustment  of  claims 

emliraced  in  the  convention  of  1800^  but  excluded  by 
that  of  1803;  and,  if  this  could  not  be  done,  to  endeavor  to  concert  with 
tbu  French  Government  such  a  construction  of  the  latter  convention  as 
would  be  mo8t  favorable  to  ull  just  claims,  aud  especially  to  those  for 
'' freights,  indemuities,  property  put  in  requisition,  and  the  separate 
property  of  individuals''  who  had  established  houses  abroail  iu  partner- 
ship with  foreigners.  The  French  Goverument  declined  to  enter  into  any 
new  arrangement.  It  concurred  with  Livingston,  however,  in  his  con- 
struction of  the  word  '^supplies''  or  ''foujrn%ture9.^*  ''It  can  not  be  sup- 
posed,'' said  Marbois,  ''  that  the  negotiators  wished  to  give  a  preference  to 
one  kind  of  claims,  to  the  prejudice  of  money  lent,  or  of  debta  due  for 
freight;  in  fine,  this  meaning  is  grammatical;  for  money  and  all  kinds  of 
means  of  service  are  furnished,  and  this  also  embraces  freight."  This 
reasoning  was  not  satisfactory  to  the  commissioners,  who  maintained  that 
the  word  *^fourniture"  could  not  supply  the  place  of  the  word  ^*frei" 
though  they  held  that  it  might  apply  to  money  lent.>  The  principles  on 
which  the  commissioners  acted  were  stated  by  them  as  follows :  ^ 

''We  consider  the  claims  of  American  citizens  upon  the  French  Gk)vem- 
meut  under  the  convention  of  1800,  as  directed  to  be  settled  according  to 
the  regulations  aud  principles  established  in  that  under  which  we  have 
been  appointed:  We  have  therefore  considered  it  our  duty  to  inquire: 

"1st.  Whether  the  Debt  was  due  iu  its  origin  to  an  American  citizen. 

"2ndly.  Whether  it  exisU'>d  before  the  30th  of  September  1800. 

"3rdly.  Has  such  American  citizen  established  a  House  of  Commerce  iu 
foreign  countries  iu  partnership  with  Foreigners? 

"4thl3'.  Can  he  by  the  natnre  of  his  Commerce  be  considered  as  domi- 
ciliated abroad? 

"5thly.  Has  he  under  the  circumstances  of  his  case  a  right  to  the  pro- 
tection of  the  United  States? 

•*6thly.  Was  the  merchandize,  or  other  property,  American  when  it 
passed  into  the  bauds  of  the  French  Government? 

"7thly.  Does  the  claim  arise  from  Supplies,  Embargoes  or  Captures 
made  at  sea;  excluding  from  the  word  Supplies, — Freight,  Indemnity  and 
Demurrage, — except  when  they  were  claimed  as  being  incidental  to  Em- 
bargoes ? 

"i<thly.  In  Prize  Cases  we  shall  examine  whether  order  of  restitution 
has  been  made  by  the  Council  of  Prizes?  Whether  the  insufficiency  of 
the  captors  is  shown  ? 

"9thly.  We  consider  it  correct  to  examine  the  cases  upon  the  '  Conjec- 
tural Note '  before  any  other — to  decide  upon  them  according  to  their  re- 
spective dates,  when  the  state  of  the  papers  will  allow  us  to  preserve  this 
order.  ^ 

"lOtnly.  We  consider  it  a  fair  construction  of  the  Convention  that  we 
have  no  authority  to  direct  any  Liquidation  after  the  20,000,000  of  Livres 
shall  be  covered ;  and  that  our  Duties  here  will  terminate  on  the  2lAt  of  Oc- 
tober next,  that  being  the  day,  according  to  our  information,  which  will 
complete  the  year  froim  the  time  when  the  ratification  was  exchanged  at 
Washington." 

Having  completed  their  examination  of  the  claims 

Forms  of  Certificates,   on  the  conjectural  note,  the  commissioners,  on  the  15th 

of  May  1804,  no  returns  having  been  made  by  the 

French  offices  of  any  final  liquidations  in  the  cases  already  certified,  pro- 


» Am.  State  Papers,  For  Rel.  VI.  190. 

3 Commissioners  to  Livingston,  April  30,  1804,  MSS.  Dept.  of  State;  Am. 
State  Papers,  For.  Rel.  VI.  193. 
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ceeded  to  examine  claims  not  on  the  note,  and  to  grant  conditional  certif- 
icates in  cases  found  to  be  within  the  convention,  the  condition  being 
that  "the  amount  of  principal  and  interest  found  due  on  those  claims 
heretofore  certified  for  liquidation  shall  not  exceed  the  sum  of  20  millions 
of  livres."!  Of  the  usual  forms  of  the  certificates  (I)  in  cases  on  the  con- 
jectural note,  and  (2)  in  cases  not  on  that  note,  the  followiug  examples 
may  be  given: 

"  The  case  of  Messieurs  Dunlap  Sl  Irwin — Supplies,  &c. — originating  in 
the  6th  year  of  the  French  Republic,  and  marked  No.  121,  on  the  Conjec- 
tural Note;  The  Board  having  fully  examined  the  Documentn  <&  Papers 
regularly  certitied  to  them  in  this  Case,  and  which  are  to  be  considered  as 
a  Part  of  this  Record,  &  considered  all  the  proofs  produciHl  in  relation  to 
it,  and  having  ascertained  that  the  said  .John  Dunlap  and  Thomas  Irwin 
were  citizens  of  the  United  States  when  this  claim  originated  against  the 
l^ench  Republic,  and  that  in  every  respect  it  has  the  necessary  qualifica- 
tions to  bring  it  within  the  description  of  claims  intended  to  be  provided 
for  by  the  convention  of  the  30th  of  April  1803,  between  France  and  the 
United  States,  are  of  opinion  that  the  said  claims  ought  to  be  admitted  to 
liquidation  by  the  proper  Department  of  the  French  (Toveniment  with 
Interest  from  the  period  when  the  acconnt-s  and  vouchers  belonging  to  it 
were  presented  to  the  said  Government : — Therefore 

Ordered^  that  this  Board  do  certify  to  the  French  Bureau  established  for 
the  Liquidation  of  American  claims,  that  the  above  mentioned  claim  of 
John  Dunlap  &  Thomas  Irwin,  so  far  as  the  same  is  made  for  supplies, 
ought  to  be  admitted  to  liquidation,  for  that  amount  only,  with  interest 
as  above  stated,  and  returned  to  this  Board  without  delay/' 

''The  Case  of  John  Townsend.     (Colonial  Bill.)     (Year  2,  of  the  F.  R. 

Supplem'y  List  No.  51.) 

**  In  pursuance  of  the  Rule  of  Proceeding  adopted  on  the  15th  of  the  pres- 
ent month  (vid:  page  164  of  this  Register)  the  Hoard  having  fully  exam- 
ined the  documents  snd  vouchers  regularly  certitied  to  them  in  this  case, 
(not  found  on  the  *' Conjectural  Note,")  and  which  are  to  be  considered  as 
a  part  of  this  Record, — and  having  duly  attended  to  all  the  proofs  pro- 
duced in  relation  to  it,  are  of  opinion,  that  the  said  claim  has  the  qualiti- 
cations  necessary  to  bring  it  within  the  description  of  claims  intended  to 
be  provided  for  by  the  Convention  of  the?  30th  of  April,  180S,  between  the 
United  States  and  France,  provided  the  amount  of  principal  and  interest 
found  due  on  those  already  certified  for  Liquidation  shall  not  exceed  20 
millions  of  livres; — therefore 

Ordered^  That  this  Board  do  certify  to  the  J'rench  Bureau  ostablisheil 
for  the  Liquidation  of  American  claims,  that  the  above-mentioned  claim 
of  John  Townsend  ought  to  be  admitted  to  Liquidation  with  interest,  as 
stipulated  in  the  Convention  aforesaid, — provided  thut  the  amount  of  prin- 
cipal and  interest  found  due  on  those  claims  heretofore  certified  for  litiui- 
dation  shall  not  exceed  the  sum  of  20  millions  of  livres:  this  liquidation  to 
stand  according  to  the  dat<*  of  the  claims,  and  in  reference  to  the  respec- 
tive periods  at  which  other  claims,  not  found  ou  the  Conjectural  Note, 
originated." 

The  form  of  a  certificate  of  disallowance  was  as  follows: 

"  The  Elie  Cabot — claiming  for  Cargo  and  Indemnity,  etc.  (Originating 
in  the  4th  year  of  the  French  Republic,  and  marked  No.  88  on  the 
**  Coiyectural  Note  ") : 

"The  Board  having  fully  examined  the  documents  and  vouchers  regu- 
larly certified  to  them  in  this  Case  and  which  are  to  be  considered  as  a 
part  of  this  Record,  and  having  duly  attended  to  all  the  proofs  produced 
in  relation  to  it,  are  of  opinion  that  the  said  claim  is  excluded  I'rom  the 


1 MSS.  Dept.  of  State. 
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Benefit  of  tbo  Convention  of  the  30tb  of  April  1803  between  the  United 
Stutes  and  France,  and  ought  not  to  be  certified  for  liquidation  to  the 
French  Bureau." 

On  the  5th  of  Octol>er  1801  the  oommissioDers  in- 
Riffht  of  Fiiud  Decision,  formed  Livingston  that  they  had  directed  324  claims  to 

be  liquidated  and  had  rejected  142,  and  that  only  5  yet 
remained  to  be  decided.'  Few  prize  cases  had  been  brought  before  them; 
the  greater  part  of  such  cases  were  either  still  pending  before  the  Council 
of  Prizes,  or  else  were  in  the  course  of  judicial  pursuit  by  the  claimants 
for  the  purpose  of  ascertaining  the  situation  of  the  captors.^  But,  although 
the  business  of  the  bourd  was  thus  practically  completed,  the  French  offices 
continued  to  withhold  returns  of  final  liquidation;  and  early  in  October 
the  commiHsiouers  learned  that  the  Council  of  Liquidation  asserted  the 
right  to  liquidate  claims  wliich  they  had  rejected,  and  to  reject  claims 
which  they  had  certified  for  liquidation.^  This  position  was  assumed  in 
accordance  with  the  view,  in  which  Livingston  and  Marbois  concurred, 
that  under  Article  X.  of  the  convention  the  final  decision  of  claims  rested 
with  the  French  Governni(>ut.  *  The  commisHiouers  took  the  ground  that 
under  Article  VI.  of  the  coiivoutiou  their  certificate  was  necessary  to 
enable  the  minister  of  the  United  States  to  draw  on  its  Treasury.  In  23 
cases  in  which  the  Council  of  Li(|uidation  assumed  to  liquidate  claims  which 
they  had  rejected,  the  conimissionors  submitted  to  the  minister  of  the 
United  States  a  detailed  report,  showing  that  their  action  in  each  case  was 
based  on  the  fact  that  the  claim  was  excluded  by  one  or  more  of  the  prin- 
ciples adopted  b}'  the  board  for  the  government  of  its  decisions/  More- 
over, the  commissioners  were  informed  by  Skipwith  that  the  Council  of 
Liquidation,  besides  liquidating  rejected  claims,  refused  to  liquidate  45 
claims  certified  by  the  board  lor  that  purpose.  ■* 

It  has  been  seen  that  by  the  eleventh  article  of  the 

Comnusaionert     d-     convention  it  was  provided  that  **  every  necessarv  deci- 
joununent. 

sion  "  should  be  made  within  a  year  from  the  exchange 

of  the  ratifications,  and  that  *'no  reclamation  *'  should  be  admitted  after- 
ward. The  ratifications  were  exchanged  on  the  21st  of  October  1803. 
On  October  21,  1804,  the  board  being  then  in  session,  Mercer  entered  on 
th(^  record  a  protest  *^  against  keeping  the  register  open  after  the  present 
date  and  against  all  and  every  act  hereafter  performed  by  this  commission 
under  authority  of  the  aforesaid  convention."  ^  The  board,  however,  con- 
tinued in  HcHsiou  from  day  to  day,  in  order  to  be  'Mu  readiness  to  make 
any  farther  official  reports  which  the  proceedings  of  the  French  Council 
of  Liquidation  might  render  necessary,"  till  the  24th  of  November.  On 
that  day  they  received  from  General  Armstrong,  who  had  just  succeeded 
Chancellor  Livingston  as  minister  of  the  United  States,  a  letter  stating 
that  Livingston  and  Marbois  had  settled  the  construction  of  the  conven- 
tion iis  to  the  character  of  the  voucher  reixuired  to  enable  the  minister  of 


»  MSS.  Dept.  of  State. 

^Commissioners  to  Livingston,  August  13, 1804,  MSS.  Dept.  of  State. 

'Commissioners  to  Livingston,  October  12, 1804,  MSS.  Dept.  of  State. 

*  Am.  State  Papers,  Fr.  Rel.  VI.  187, 188, 189, 202, 203. 

^MSS.  Register  of  the  Commissioners,  376,  et  seq. 
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the  United  States  to  draw  in  favor  of  claimants,  and  had  agreed  that  the 
mandat  of  the  French  Government  formed  such  a  voucher,  thns  carrying 
oat  the  principle  that  the  final  decision  rested  with  that  government.' 
The  commissioners  thereupon  adopted  an  order  in  which,  afU'r  stating 
that  they  had  learned  from  the  minister  of  the  United  States  that  their 
farther  services  either  as  to  the  final  rejection  or  the  liquidation  of  claims 
wore  "rendered  unnecessary,"  they  declared  that  they  would  continue 
their  services  only  so  long  as  might  he  necessary  for  making  up  their 
acconnts  and  closing  their  office.  This  order  was  signed  by  all  the  com- 
missioners. On  Sunday,  November  25,  Maclure  entered  on  the  register  of 
the  board  a  declaration,  signed  by  himself  alone,  in  which  he  said  that, 
considering  the  statement-  made  by  Armstrong  that  the  mandat  of  the 
French  Government  formed  a  sufficient  voucher  for  drawing  bills  *'  to  be 
the  opinion  and  wish  of  the  American  Executive,''  lie  was  of  opinion  that 
the  functions  and  duties  of  the  board  were  at  an  end,  and  ''that  at  no 
period  were  their  operations  either  useful  or  necessary  for  the  accomplish- 
ment of  such  a  settlement,  no  mention  being  made  of  such  a  voucher  or 
vMindat  in  the  convention  nnder  the  authority  of  which  this  board  was 
constituted.''  Barnet  signed  a  separate  declaration,  merely  expressing 
"the  opinion  that  the  utility  of  this  board  is  now  at  an  end."  The  board 
then  adjourned  to  Monday,  November  26.  The  last  entry  in  the  registeit 
was  made  on  Satnrday,  December  1, 1804.  It  states  that  the  board  had 
been  in  session,  agreeably  to  successive  adjournments,  every  day  during 
the  week,  for  the  purpose  of  closing  its  business,  and  had  rendered  to  the 
American  minister  an  account  of  expenses;  that  it  had  ordered  a  list  of 
the  claims  decided  by  it  to  be  deposited  with  the  ugent  of  the  United  States 
for  the  information  of  any  whom  it  might  concern,  th«i  time  not  permitting 
the  execution  of  the  fifth  article  of  the  rnles,^  and  that  it  bad  also  ordered 
that  its  papers  be  sealed  up  and  placed  in  the  office  of  the  connnercial 
aj^ent  of  the  United  States  at  Paris,  subject  only  to  the  order  of  the  Gov- 
ernment of  the  United  States. 
The  board  then  adjourned  tine  die.^ 

The  claims  allowed  by  the  boar<l  were  cbietly  for 
Rcsalu  of  Convention,  embargoes  and  snppUes.  Only  eight  claims  were  al- 
lowed in  prize  cases.  The  rejections  included  claims 
whose  owners  had  established  honses  of  commerce  in  connection  with 
foreigners,  claims  for  captures  made  after  September  30,  1800,  and 
claims  of  citizens  of  France,  or  of  persons  who  failed  to  establish  their 
citizenship  of  the  United  States.     Many  claims  (m  account  of  ca])tnres 

'  Armstrong  to  the  commissioners,  October  23,  1804,  MSS.  Dept.  of  State. 

•This  rnle  provided:  **In  every  case  where  the  claim  shall  be  rejected 
by  the  board,  a  copy  of  their  opinion  as  stated  upon  this  register  shall 
be  furnished  to  the  claimant,  his  attorney,  agent,  or  reprcHentative,  if  ho 
is  in  Paris,  and  his  original  papers,  if  any,  in  the  possession  of  the  board 
remitted  to  him,  his  receipt  for  the  same  being  first  given  to  the  secretary 
to  be  by  him  filed  among  the  pajiersof  this  office." 

'The  formal  record  of  the  proceedings  of  the  conmiission  is  contained  in 
two  manuscript  volumes  in  the  Department  of  State,  one  of  which  is  enti- 
tled "American  Commission,   Paris,  18<>3:  Register  A;"  and  the  other, 
"American  Commission,  Paris,  1803:  Letter  Book,  No.  1." 
5627— VOL.  5- 
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and  detentions  were  dismissed  because  they  had  not  been  brought  before 
the  Council  of  Prizes.'  Though  Livingston  supposed  when  the  conven- 
tion was  made  that  the  sum  of  20,000,000  francs,  or  $3,750,000,  would 
suffice  to  pay  all  aclmissibic  claims,'^  the  fact  proved  to  be  otherwise. 
The  final  disposition  of  the  claims  having  been  undertaken  by  the  French 
Government,  their  liquidation  and  payment  became  the  subject  of  a  vio- 
lent controversy,  in  which  charges  of  corruption  were  freely  made.-**  In 
1807  Maclure  published  the  journal  of  the  board  in  Philadelphia.  It 
makes  a  pamphlet  of  145  pages.  On  the  cover  it  is  addressed  ''To  the 
people  of  the  United  States. '^  Inside  the  cover  there  is  the  following 
inscription : 

"To  satisfy  rational  inquiry — prevent  misrepresentation  and  shew  how 
far  the  late  American  Commissioners  at  Paris  endeavored  to  execute  what 
they  considered  their  duties  under  the  convention  of  April  1803;  the  fol- 
lowing'statement  of  their  transactions  is  respectfully  submitted  to  an 
enlightrcned  and  discriminating  Public  without  any  observations  or  dec- 
larations by 

A  Member  of  the  late  Board."  ^ 


'  S.  Ex.  Doc.  87, 34  Cong.,  1  sess.,  contains  a  list  of  the  claims  allowed  and 
rejected  by  the  commissioners.  Their  register  was  exhibited  to  the  Sen- 
ate, or  to  a  committee  thereof,  in  the  custody  of  a  clerk  of  the  Department 
of  State,  but  was  not  printed. 

«  Am.  State  Papers,  For.  Rel.  VI.  175, 179, 183, 187, 199. 

3  Adams's  History  of  the  irnited  States,  II.  48-50. 

*  In  the  Department  of  State  there  is  a  pamphlet  entitled :  '*  Two  Letters 
from  F.  Skipwitb,  esq.,  to  General  Armstrong,  with  the  GeneraVs  Answers 
and  Sundry  documents.  Printed  1806.  Department  of  State  of  the  Unileil 
States."  Sec  Mr.  Forsyth,  Sec.  of  State,  to  Mr.  Causten,  November  10, 
1834,  MS.  Dom.  Let.  XXVII.  106. 


CHAPTER  B. 

FRENCH  INDEMNITY:   CONVENTION  WITH  FRANCE  OF  JULY  4, 

1831. 

The  respite  which  commerce  enjoyed  from  belligerent 
Ktntwal  of  B«lliferont  depredations  after  the  Peace  of  Amiens  was  destined  to 

be  of  brief  daration,  and  the  renewal  of  the  straggle 
between  France  and  Great  Britain  was,  ere  long,  followed  by  measures 
which,  though  they  hold  in  the  history  of  belligerent  pretensions  an 
auhappy  preeminence,  are  not  even  entitled  to  the  merit  of  originality. 
Napoleon's  continental  system,  which  was  based  on  the  idea  of  subjugat- 
ing England  by  destroying  her  commerce,  was,  as  has  been  pointed  out  in 
the  preceding  chapter,  prefigured  by  the  decrees  of  the  Directory  in  1796; 
nnd  the  British  orders  in  council  were  but  the  consummation  of  the  claims 
previously  made  of  a  right  to  prevent  neutral  commerce  from  contributing 
to  the  support  of  the  enemy.' 

On  April  8, 1806,  the  British  Government,  in  rctalia- 
Britiah  Blockades,     tion  for  a  decree  of  Prussia,  issued  on  the  occupation  of 

Hanover,  excluding  British  trade,  declared  the  mouths 
of  the  Ems,  VVeser,  Elbe,  and  Trave  to  be  in  a  state  of  blockade.-    On  the 


.  ^     . 

'  In  July  1805  was  decided  the  famous  case  of  the  Essex.     In  the  case  of 
the  Polhjy  February  5,  1800,  (2  C.  Rob.  361)  it  was  held  that  the  landing  of 
(^argo  and  payment  of  duty  in  the  United  States  constituted  a  Hu(h<'ient 
interruption  of  the  continuity  of  a  voyag<^  to  enable  a  neutral  vcHsel,  iu 
spite  of  the  rule  of  1756,  to  carry  a  cargo  from  the  colony  of  a  belligerent 
to  the  ports  of  the  parent  country,  and  vice  versa.     Under  this  decision 
the  American  carrying  trade  greatly  flourished.    In  1805  the  American 
vessel  Essex  went  to  Barcelona  and  took  on  board  a  cargo  of  Spanish  j)rod- 
uce  for  Havana,  under  instructions,  however,  to  touch  at  Salem,  iu  Mas- 
sachusetts, before  proceeding  to  her  ultimate  destination.     Having  been 
captured  by  a  British  cruiser,  she  was  condemned,  Sir  William  Scott,  who 
had  also  delivered  the  judgment  in  the  ease  of  the  Pollyj  holding  that  the 
"mere  touching  at  any  port  without  importing  the  cargo  into  the  common 
stock  of  the  country,  will  not  alter  the  nature  of  the  voyage;"  that  the 
existence  of  an  ''original  intention"  to  send  the  vessel  on  was  suflieient 
to  make  the  voyage  continuous;  and  that  a  ^'continued  voyage  from  the 
colony  of  the  enemy  to  the  mother  country,  or  to  any  other  ports  but 
thase  of  the  country  to  which  the  vessel  belongs,  will  subject  the  cargo  to 
confiscation."     (5  C.  Rob.  368.     Criticised  in  Mtwlison's  Works,  II.  336. ) 

'Translations  and  Reprints  from  the  Original  Sources  of  European  His- 
tory, Vol.  II.  No.  2,  p.  17.  On  March  28. 1S06,  (N)unt  Schuhnberg  published 
a  decree  reciting  that,  in  a  treaty  concluded  between  the  King  of  Prussia 
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16th  of  May  a  similar  doclaration  was  made  in  respect  of  the  whole  coast 
of  the  continent,  from  the  river  Elbe  to  the  i)ort  of  Brest,  inclusive.  In 
the  following  September  this  blockade  was  declared  to  be  discontinued  as 
to  the  coast  from  the  Kibe  to  the  Ems. ' 

In  the  mean  time  Napoleon  had  been  meditating  the 
The  Berlin  Decree,     adoption  of  further  measures  for  the  enforcement  of 

his  continental  system.  On  the  14th  of  October  1806 
he  dispersed  the  Prussian  army  at  Jena,  and  on  the  27th  of  the  same  month 
entered  Berlin.  On  the  2l8t  of  November,  four  days  before  setting  out 
from  the  Prussian  capital  on  his  journey  to  Poland  and  Russia,  he  signed 
Ht  the  imperial  camp  the  famous  Berlin  Decree,  which  significantly  de- 
clared that  its  provisions  would  '^  continue  to  be  looked  upon  as  embody- 
ing the  fundamental  principles  of  the  Empire''  until  England  should 
return  to  the  observance  of  the  law  of  nations  on  land  and  sea.  In  the 
])reauible  to  the  decree  it  was  recited  that  England  did  not  recognize  the 
law  of  nations;  that  she  made  prisoners  of  war  of  noncombatants,  and 
confiscated  private  property ;  that  she  declared  places  in  a  state  of  block- 
ade before  which  she  had  not  even  a  single  ship  of  war,  and  assumed  to 
extend  the  right  of  blockade  to  entire  coasts  and  the  whole  of  an  empire; 
that  th(>  obj(>ct  of  thesi)  measures  wa.s  to  raise  the  commerce  and  industry 
of  England  upon  the  ruins  of  that  of  the  continent;  and  consequently 
that  whoever  dealt  on  the  continent  in  English  goods  rendered  himself  an 
accomplice  of  her  designs.  To  oppose  an  enemy  with  such  arms  as  hu 
made  use  of  was  a  natural  right,  and  it  was  therefore  decreed: 

1.  That  the  British  Isles  were  in  a  state  of  blockade. 

2.  That  all  commerce  and  all  correspondence  with  them  were  prohibited. 

3.  That  every  English  subject  found  in  the  countries  occupied  by  French 
troops,  or  by  those  of  her  allies,  should  be  made  a  prisoner  of  war. 

4.  That  all  property  or  merchandise^  belonging  to  British  subjects  should 
be  regarded  as  lawful  prize. 

ii.  That  all  trade  in  English  goods  was  forbidden,  and  that  all  merchan- 
dise belonging  to  England,  or  coming  from  her  factories  or  her  colonies, 
was  lawful  ]»rize. 

6.  That  half  the  jiroduct  of  confiscatiim  under  the  preceding  articles 
should  go  to  indemnify  merchants  f  r  losses  suffered  by  the  capture  of 
their  nn'rchant  vessels  by  English  cruisers. 

7.  That  no  vessel  coming  directly  from  England  or  lioin  the  English 
colonics,  or  which  should  have  been  there  since  the  publication  of  the 
decree,  should  bo  received  in  any  port. 

8.  That  any  vessel  contravening  the  preceding  ])rovision  by  a  false  dec- 
lanition  should  be  seized,  and  the  vessel  and  cargo  conHscatod  as  if  they 
w<'re  English  property. 

In  all  cases  arising  under  the  decree  in  the  empire,  or  in  the  countries 
occupied  by  the  French  army,  jurisdiction  to  pronounce  final  judgment 

and  the  Emperor  of  the  French,  it  had  been  stipulated  **that  the  ports  of 
the  North  Sea,  iis  well  as  all  rivers  running  into  it,  shall  be  shut  against 
the  British  ships  and  trade,  in  the  same  manner  as  when  the  French  troops 
occupied  the  State  of  Hanover."  (Ann.  Keg.  1806  (159).)  On  April  1  a 
proclamation  was  issued  by  the  King  of  Prussia,  taking  definitive  posses- 
sion of  Hanover.  (Ann.  Reg.  180()  (160).) 
» Am.  State  Papers,  For.  Rel.  III.  267. 
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was  vested  in  the  Council  of  Prizes  at  Paris.  The  Council  of  Prizes  at 
Milan  was  authorized  to  pronounce  final  judgment  in  cases  arisin^^  **  within 
our  Kingdom  of  Italy/'  It  was  also  ordered  that  the  decree  should  be 
•<  communicated  by  our  minister  of  foreign  affairs  to  the  King  of  Spain, 
of  Naples,  of  Holland,  and  of  Etruria,  and  to  our  other  allies  whose  sub- 
jects, like  ours,  are  the  victims  of  the  unjust  and  barbarous  maritime  legis- 
lation of  England."  And,  finally,  it  was  declared  that  ''our  ministers  of 
foreign  affairs,  of  war,  of  marine,  of  finance,  and  of  the  police,  and  our 
directors-general  of  the  ]M>rte  are  charged  with  the  execution  of  the  present 
decree  so  far  as  it  affects  them.'' 

When  Armstrong,  then  minister  of  the  United  States 
ppiuation  «      •     1^^  Paris,  read  this  decree,  he  sought  from  Decr^s,  the 

minister  of  marine,  an  explanation  of  it.  Decr^s  an- 
swered that  he  considered  it  '*  as  thus  far  conveying  no  modification  of  the 
regulations  at  present  observed  in  France  with  regard  to  neutral  navigators, 
nor  consequently  of  the  convention  of  September  30,  1800,  with  the  United 
States  of  America;"  but  he  cautiously  added  that  it  would  be  proper  for 
Armstrong  to  communicate  with  the  minister  of  foreign  affairs,  Talleyrand, 
who  might  have  more  positive  information  on  the  subjects  Talleyrand 
was  then  absent.  Literally  and  indeed  naturally  construed,  the  decree 
directly  violated  the  twelfth,  thirteenth,  and  fourteenth  articles  of  the 
convention  of  1800,  which  respectively  guaranteed  freedom  of  trade  with 
the  enemy  in  goods  not  contraband,  restricted  contraband  to  certain  enu- 
merated articles,  and  provided  that  free  ships  should  make  free  goods. 
For  a  period  of  nine  months  the  Government  of  the  United  States,  by 
being  kept  in  a  state  of  hopeful  uncertainty  as  to  the  eflect  of  the  decree, 
was  led  to  aj^pcar  to  acquiesce  in  it.  On  the  assumption  that  only  the 
seventh  and  eighth  articles  of  the  decree,  respectively  prohibiting  the  en- 
trance of  vessels  coming  directly  from  English  ports,  and  denouncing 
coufiscation  in  such  case  for  the  use  of  false  papers,  would  be  enforced 
against  the  United  States,  Armstrong  as  late  as  July  7,  1807,  wrote  to 
Monroe  that  it  was  admitted  that  the  Berlin  decree  did  not  violate  the 
convention  of  1800.  He  also  stated  that  of  tlie  rule  respecting  entrance 
into  French  ports,  he  had  obtained  modifications,  so  that  (1)  vessels 
leaving  ports  of  the  Uuite<l  States  before  the  decree  was  known  there 
were  not  subject  to  the  rule;  (2)  vessels  not  coming  directly  from  a 
British  to  a  French  port  were  not  subject  to  it;  (3)  the  cargoes  of  vessels 
coming  directly  from  a  British  port  to  a  French  port  were,  on  proof  that 
the  touching  of  the  ship  in  England  was  involuntary,  put  in  sequestra- 
tion till  His  Majesty  should  have  decided  on  the  sufficiency  of  the  proof 
of  force  majeure,  the  vessel  meanwhile  being  free  to  go  away.  In  the 
following  September,  however,  the  imperial  purposes  were  partially  dis- 
closed, in  such  manner  as  to  harmonize  with  what  had  actually  been  taking 
l)Ia<-e.  On  the  18th  of  September  1807,  Regnier,  the  minister  of  justice, 
writing  to  the  imperial  attorney-gcuieral  for  the  Council  of  Prizes,  coni- 
iiiiinicated  an  imperial  decision  of  the  4th  of  the  month  on  certain  (|ues- 
tions  touching  the  Berlin  decree.  Might  vessels  of  war  by  virtue  of  the 
decree  seize,  on  board  of  neutral  vt>ssels,  either  English  property  or  mer- 
chandise proceeding  from  manufacturers  in  English  territory  ?    In  answer. 
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it  waft  Raid  that  His  Majesty  had  ''  intimated  that,  aft  he  had  not  thonght 

proper  to  expreso  auy  exception  in  his  decree,  then'  is  no  ground  for  making 

any  in  its  execution/'    In  the  second  place  it  -was  stated  that  His  Majenty 

ha4l  '' postponed  a  decision  on  the  question,  whether  French  armed  vessels 

might  capture  neutral  vessels  hound  to  or  from  Kngland,  even  when  they 

have  no  Knj^lish  merehandise  on  hoard/' '     The  purport  of  this  decision, 

which  was  also  circulat<'d  by  the  director-general  of  the  customs,  was  that 

every  neutral  vessel  coming  from  an  English  port,  with  a  cargo  of  English 

merchandise,  or  goods  of  English  origin,  might  be  lawfully  8eize<l  by 

French  armed  vessels ;  and  in  this  sense  the  Council  of  Prizes  proceeded  at 

once  to  apply  It.'^ 

The  practical  value  of  the  "modiflcAtions''  which 

The  Antwerp  Cases.  Armstrong  obtained  of  the  Berlin  decree  is  well  illus- 
trated in  what  were  known  as  the  Antwerp  cases. 
After  the  imperial  derision  of  the  4th  of  September,  several  American 
vessels  bound  to  Antwerp  were  sent  away.  Prior  to  that  time,  however, 
seven  American  vessels  which  had  been  compelled  to  touch  in  England, 
were  ailmitted;  and  in  accordance  with  the  modified  rule  their  cargoes 
were  seijuestered,  the  vessels  themselves  being  permitte<l  to  depart.  On 
August  9,  1807,  Armstrong,  writing  to  Champagny,  said:  "I  learn  that  the 
cargoes  *  ^  »  are  yet  under  sequestration,  and  that  considerable  loss 
as  well  by  diminution  of  price  in  the  articles,  as  by  accumulation  of  in- 
terests and  charges,  has  been  already  iu(;urred.''  ^  By  an  order  of  July  2, 
18()8,  Bonaparte  ordered  that  the  cargoes  should  be  sold  and  the  proceeds 
placed  in  the  caisse  d'amortiaaenientf  which  was  the  depository  of  trust 
funds  and  securities,  and  that  inquiry  should  be  made  as  to  whether  the 
V(>s8elH  were  not  British.  The  inquiry  having  elicited  the  clearest  proof 
that  the  vessels  and  cargoes  were  exclusively  owned  by  American  citi- 
zens, the  execution  of  the  order  of  sale  was  postponed.  But  in  1810  the 
last  of  the  cargoes  was  sold,  and  by  an  imperial  order  of  July  22, 1810,** 
the  proceeds  were  taken  from  the  cai$He  d^amortitacment  and  turned  into 
the  public  treasury.  Thus  the  property  was  finally  devoted  to  imperial 
uses  without  trial  or  condemnation.*' 

To  till*  imperial  measures  the  British  Government 
Orders  in  Council.      <iuickly  responded.    On  .January  7, 1807,  L<ord  Howick, 

referring  to  the  Berlin  d(*cree,  is8ue<l  an  order  in  coun- 
cil by  which  neutral  vessels  were  forbidden  to  trade  from  one  port  to 
another,  both  of  which  were  in  the  possession  or  control  of  France  or  her 
allies.'^  On  the  1 1th  of  November  further  orders  were  issued.  These 
orders,  which  were  issued  on  the  advice  of  Spencer  Perceval  and  G^rge 
Canning,  and  against  the  remonstrance  of  Lord  Batburst,  the  president  of 
the  board  of  trade,  ])rohibited  neutral  vessels  from  trading  with  the  ports 
of  Franee  and  her  allies,  and  with  all  ports  in  Europe  from  which,  though 
they  were  not  at  war  with  His  Britannic  Majesty,  the  British  flag  was 


'  Am.  State  Papers,  For.  Rel.  III.  25, 244. 
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exoladed,  unlees  snch  vessels  should  clear  from  a  British  port  under  regula- 
tions to  be  prescribed  in  the  future.^  By  these  orilers  the  ships  were 
required  t<»  import  their  cargoes  into  England,  subject  to  the  laws  regu- 
lating the  payment  of  customs,  and  thus  to  carry  on  their  commerce  by 
way  of  England. 

On  the  17th  of  December  1807,  Napoleon  issued  at 
Milan  Bsotm.        Milan,  in  retaliation  for  the  British  orders  in  council  of 

the  11th  of  the  preceding  November,  a  decree  by  which 
he  declared : 

1.  That  every  ship  that  had  submitted  to  be  searched  by  an  English 
Bbip,  or  had  consented  to  a  voyage  to  England,  or  had  paid  any  tax  to  the 
English  Government,  was  ipso  facto  denationalized,  and  was  to  be  deemed 
good  prize. 

2.  That  the  British  islands  were  in  a  state  of  blockade,  and  that  every 
ship  that  should  sail  from  or  be  destined  to  a  port  in  Great  Britain  or  the 
British  possessions,  or  in  any  country  occupied  by  the  British  troops, 
should  be  good  prize. ^ 

To  the  remonstranc<^  of  the  United  States  the  French 

Aaswwr  to  AnMnean    (Government  replied  that,  as  the  result  of  the  orders  in 
AomoiistruiC6« 

council  of  November  11,  1807,  war  existed  in  fact  be- 
tween England  and  the  United  States,  and  that  the  Kmperor  ha<l  ordered 
that  the  American  vessels  which  might  have  been  brought  into  the  ports 
of  Franco  '' should  remain  sequestered  until  a  decision  may  be  had  thereon, 
according  to  the  disposition  which  shall  have  been  expressed  by  the  Gov- 
ernment of  the  United  States."*  On  February  17,  1S08,  Armstrong  said  it 
would  appear,  from  a  communication  from  the  minister  of  uMirine,  that  the 
promise  of  forbearance  would  apply  only  to  vessels  se(|uestered  in  French 
ports,  and  not  to  snch  as  had  been  captured  at  sea ;  and  on  the  22d  of  Feb- 
ruary he  reported  that  two  of  the  sequestered  ships  and  their  cargoes  had 
been  confiscated  by  a  special  decision  of  the  Emperor.*  On  the  18th  of 
July  he  reported  a  demand  which  he  had  made  for  an  avowal  or  disavowal 
of  the  destruction  of  four  American  ships  and  their  cargoes  on  the  high 
seas  by  Admiral  Baud  in.'' 

On  the  17th  of  March  1808  President  .Jefierson  com- 
Embarfo  of  1807.      muuicated  to  Congress  an  unofiicial  copy  of  the  Milan 

decree,  with  the  comment  that  the  various  decrees  and 
orders  in  council  wanted  'Mittle  of  amounting  to  a  declaration  that  every 
neutral  vessel  found  on  the  high  seas,  whatsoever  be  her  cargo,  and 
whatsoever  foreign  port  be  that  of  her  departure  or  destination,  sliall  be 
deemed  lawful  prize;"  and  that  they  proved  *'niore  and  more  the  expe- 
diency of  retaining  our  vessels,  our  seamen,  an<l  property  within  our  own 
harbors,  until  the  dangers  to  which  they  are  exposed  can  be  removed  or 
lessened."'*    This  passage  referred  to  the  act  of  Congress  of  December  22, 


^  Am.  State  Papers,  For.  Kel.  III.  2()l)-270;  Walpole's  Life  of  Spencer 
Perceval,  II.  227. 
^  Am.  State  Papers,  For.  Rel.  III.  290. 
=»  Id.  249. 
*  Id.  250. 
••  Id.  253. 
"  Id.  80. 


4452        INTERNATIONAL  ARBITRATIONS. 

1807,  by  which  an  embarjjo  was  laid  on  vessels  in  the  ports  of  the  United 
States  To  the  immediate  operation  of  this  measure  an  exception  was 
made  in  favor  of  foreign  vessels,  which  were  allowed  to  depart  either 
loaded  or  in  ballast,  on  receiving  notice  of  the  act.* 

When  this  act  took  effect  many  American  vessels 
The  Bayonne  Decree,  werc  in  foreign  seas,  and  it  was  notorious  that  they  sub- 
sequently remained  abroad  in  order  to  escape  the  opera- 
tion of  tln«  embargo.  Nevertheless,  Napoleon,  exhaustlese  in  resource, 
saw  in  tlie  act  a  new  opportunity.  Up  to  this  time  the  measures  of  the 
b(dligerents  had  applied  (equally  to  all  neutral  vessels.  Napoleon  now 
Htriick  a  blow  at  Aniericau  commerce  alone.  By  an  edict  of  April  17, 1808, 
commonly  known  as  the  Bayonne  Decree,  he  ordered  the  seizure  of  all 
Ameri<'au  veH.sels  which  Hhould  enter  the  ports  of  France,  Italy,  or  the 
Hanso  Towns.-  This  measure  he  justified  on  the  ingenlons  pretense  that, 
since  the  laying  of  the  embargo  in  the  ITnited  States,  no  American  vessel 
(u>nld  navigate  the  seas  without  violating  the  laws  of  its  own  country, 
and  thus  furnishing  a  presumption  that  it  was  doing  so  on  British  acconut 
or  in  British  connection.  * 

By  an  act  of  Congress  of  March  1, 1809,^  the  embargo 
Monintercourse  Act  of  i    ^  j  i*x>*x  ^ 

M     hi  1809         "^^'^^  repealed,  and  a  policy  of  nonintercourse  as  to 

Great  Britain  and  France  was  substituted  for  it.  By 
this  a(*t  public  ships  of  those  countries  were  forbidden  to  enter  the  ports  of 
the  United  States;  and  their  merchant  vessels  were  forbidden  to  enter,  on 
penalty  of  forfeiture,  after  the  20th  of  the  following  May.  From  and  after 
the  same  date  the  iiuportiition  of  merchandise  from  British  and  French 
ports  was  forbidden.  The  President  was  authorized  by  proclamation  to 
suspend  these  prohibitions  in  respect  of  eitlier  nation  in  case  it  should 
revoke  or  modify  its  orders  or  decrees  so  that  they  should  cease  to  violate 
the  neutral  conmierce  of  the  United  States.  This  act  was  to  remain  in 
force  only  to  the  end  of  the  next  session  of  Congress.  It  was  continued  in 
force  by  the  act  of  June  28,  1809.'^ 

The  act  of  March  1, 1809,  was  communicated  by  Arm- 
Reprisals  on  American  ^.^^         t^,  ^^^  French  Government  on  the  29th  of  the 
Property. 

next  A])ril.'*    It  provoked  no  remonstrance.     On  the 

contrary,  moved  partly  by  the  fact  that  the  imperial  decrees  were  not  ope- 
rating to  the  a<lvantage  of  France,  i>artly  by  Erskine's  arrangement  for 
the  suspension  of  the  orders  in  council,  and  partly  by  the  new  British 
orders  of  April  26,  1809,  by  which  a  blockade  of  ports  and  places  under  the 
Government  of  Franco  was  substituted  for  the  orders  of  November  11, 
1807,  Napoleon  at  one  time  contemplated  an  arrangement  with  the  United 


'  2  Stats,  at  L.  l;")!,  452.  This  act  was  supplemented  by  acts  of  January 
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^  Am.  State  Papers,  For.  Kel.  III.  291. 

■•2  Stats,  at  L.  528. 

f' 2  Stats,  at  L.  550. 

« Am.  State  Tapers,  For.  Kel.  III.  324. 
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States  under  which  the  Milan  decree  should  he  repealed.'  The  refasal  of 
the  British  Government  to  carry  out  Erskine's  arrangement,  and  the  vic- 
tory over  the  Austrlans  at  Wagram  in  Jul^  1809,  led  Napoleon  to  recur  to 
his  previous  policy  with  increased  determination.^  The  repeal  hy  Great 
Britain  of  her  orders  in  council,  or  else  forcible  resistance  to  tbem  by  the 
United  States,  was  adhered  to  as  the  price  of  relief  from  the  French 
decrees.^  Nor  did  the  Emperor  stop  here.  Orders  were  secretly  given 
toward  the  close  of  1809  for  tbe  seizure  of  American  vessels,  and  many 
vessels  and  their  cargoes  were  seized  and  sequestered.  On  February  14, 
1810,  the  Duke  of  Cadore  wrote  to  Armstrong  tbat,  as  France  was  joined 
with  England  in  the  exclusion  from  the  ports  of  the  United  States  since 
•May  1809,  His  Majesty  had  ordered  reprisals  on  American  vessels  in  France 
and  in  the  countries  under  his  influence.  **  In  the  ports  of  Holland,  of 
Spain,  of  Italy,  and  of  Naples,''  said  the  Duke,  ^'American  vessels  have  been 
seized,  because  the  Americans  have  seized  French  vessels.''  *  On  March 
10  he  informed  Armstrong  that  the  Emperor  had  decided  to  sell  the  Ameri- 
can property  seized  in  Spain,  the  proceeds  to  remain  in  deposit.^^ 

Not  only  the  American  property  seized  in  Spain,  but 

Rambooillet  DeorM.    also  that  Seized  in  other  places,  was  soon  disposed  of 

by  a  comprehensive  edict.  On  March  23, 1810,  Napoleon 
issned  at  Rambouillet  a  new  decree,  ostensibly  in  retaliation  for  the  non- 
intercourse  act  of  Marcli  1,  1809,  by  which  he  ordered  that  all  American 
vessels  which,  counting  from  May  20,  1809,  tbe  day  when  tbe  act  took 
effect  as  to  British  and  French  merchant  vessels,  had  entered  or  should 
enter  any  port  in  France  or  her  colonies,  or  in  any  country  occupied  by 
tbe  French  arms,  should  be  seized,  and  the  proceeds  of  the  sales  paid 
into  the  caiase  d^amoriisa^fnent.^ 

This  decree,  which  was  not  published  till  May  1810,  operated  retroac- 
tively both  for  the  purpose  of  authorizing  seizures  and  of  confirming  those 
that  had  already  been  made. 

On  March  16,  1810,  Louis  Napoleon,  as  King  of  Holland,  was  forced  to 
sign  a  convention  to  bold  at  the  disposal  of  tbe  Emperor  the  American 
vessels  and  cargoes  seized  in  that  kingdom.  Tbe  business  wont  tlirough 
the  usual  course.  By  a  secret  decree  of  July  22,  1810,  tbe  proceeds  of  the 
American  property  seized  in  Spain  and  Holland,  as  well  as  that  previously 
seized  at  Antwerp,  were  directed  to  be  turned  into  the  public  treasury." 

The  loss  to  Americans  in  consequence  of  the  Kauibouillot  decree  bns 
been  estimated  to  have  been  not  less  than  $10,000,000.^ 


•Adams's  History  of  the  United  States,  V.  63,  138. 

2  Adams's  History  of  the  United  States,  V.  143. 

'Am.  SUte  Papers,  For.  Kel.  III.  325-326. 

^Am.  State  Papers,  For.  Rel.  III.  380. 

f'Am.  State  Papers,  Fur.  Rel.  III.  381.  In  Am.  State  Papers,  For.  Rel. 
III.  334,  there  is  a  list  of  48  American  vessels  condemned  by  the  Council 
of  Prizes  from  December  18,  1806,  to  May  26,  1809. 

'•Am.  State  Papers,  For.  Rel.  III.  384.  See,  generally,  Adams's  History 
of  the  United  States,  V.  chs.  XI.  XII. 

^Adams's  Writings  of  Gallatin,  II.  209.  See  as  to  an  imperial  order  of 
April  11,  1810,  Am.  State  Papers,  For.  Rel.  III.  383. 

» Adams's  History  of  the  United  States,  V.  242, 243. 
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.  On  May  1, 1810,  the  non intercourse  act  of  March  1, 

^ooiu-se  A«t°  '"    1809,  being  about  to  expire,  Congresji  replaced  it  with 

a  new  act  by  which  it  was  provided  that  in  case  either 
Great  liritain  or  France  should,  before  the  3d  of  the  ensuing  March,  so 
revoke  or  modify  her  edicts  that  they  should  cease  to  violate  the  neutral 
comnKTce  of  the  United  States,  the  provislous  of  the  nonintereourse  act 
should,  three  months  after  such  revocation  or  modification,  be  revived  as 
to  th(^  nation  refusing  to  revoke  or  modify  its  decrees.  It  was  left  to  the 
I'resident  to  detorniiue  by  proclamation  whether  the  revocation  or  modifi- 
cation required  by  the  act  had  been  made.' 

On  August  5,  1810,  the  Duke  of  Cadore,  writing  to 

*'**  1 5  mo      ""  •A^""^^'*<^"S  ^^^  referring  to  the  act  of  Congress  of  May 

1,  1810,  declared  that  after  the  1st  of  November  the 
Berlin  and  Milan  decrees  would  cease  to  have  efiect,  it  being  understood 
that  the  Knglish  should  revoke  their  orders  in  council,  or  that  the  United 
States  should,  conformably  to  the  act  in  question,  cause  their  rights  to  be 
respected  by  the  English.'^ 

This  communication  was  constrned  by  Armstrong  to 

Fancied  RevooAtion  of  ^i     ^  ^i       it     i*  i   ■»«•!        j  -i  « 

-,      ...  mean  that  the  Berhn  and  Milan  decrees  would  cease 

French  Decrees. 

to  Operate  on  the  1st  of  November  on  one  of  two  con- 
ditions,  namely,  either  that  Great  Britain  should  repeal  her  orders  in  coun- 
cil so  far  as  they  aflected  the  commerce  of  the  United  States,  or  that  the 
United  States  should  revive  toward  her  certain  sections  of  the  noninter- 
eourse act  conformably  to  the  act  of  May  1.  Such  was  Armstrong's  state- 
ment to  Pinkney  on  September  29,  1810.  On  the  12th  of  that  mouth, 
however,  the  Due  de  Cadore,  in  answer  to  certain  inquiries,  had  told 
Armstrong  that  the  Rambouillet  decree  was  repealed  as  soon  as  they  heard 
of  the  repeal  of  tbo  act  of  nonintereourse  a^^ainst  France,  and  that  Ameri- 
can vessels  laden  with  American  produce  would  be  received  in  the  ports  of 
France,  '' provided  they  had  not  sutfered  their  tlag  to  lose  its  national 
character  by  submitting  to  the  acts  of  the  British  council. ''  He  farther 
said  that  the  Emjieror  had  "given  licenses  to  American  ves-nels,"' 

On   November  2,    1810,  President  Madison,  on  the 
omn   ^^i^urse  wi      Rtreufftli  of  tlie  Duke  of  Cadore's  note  of  Angnat  5, 

Great  BntAin.  .  ^  i  *•  i        •         i,.  v  r 

issued  a  proclamation  relieving  r  rench  commerce  from 
the  restrictions  of  the  nonintereourse  act,  and  on  the  same  day  a  circular 
was  sent  to  the  collectors  of  <'ustoms  informing  them  of  tbe  fact  and  in- 
instructing  them  from  and  alter  the  2d  of  February  1811  to  carry  into 
eilcct  the  ]>roviRions  of  the  nonint<^rcourse  act  by  ]>rohibiting  the  entrance 
of  British  vessels  and  produce  into  tlie  I'nited  States,  unless  they  should 
by  that  day  be  informed  of  the  revocation  of  the  orders  in  council  so  far 
jiH  they  violated  the  rights  of  the  United  States. "•  The  Duke  of  Massa, 
minister  of  justice  on  December  25,  1810,  addressed  to  the  president  of 
the  Council  of  Prizes  a  letter  to  the  efl'ect  that,  in  view  of  this  action  on 
the  part  of  the  Unit<Hl  States,  the  Emperor  had  directed  that  captures  of 
American  vessels  since  November  1  should  not  be  judged  by  the  Berlin 


» 2  Stats,  at  L.  605. 

«Ain.  State  Papers,  For.  Rel.  III.  387. 

•'Id.  888-389. 

Ud.392. 
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aod  Milan  decrees/bnt  should  ''remain  snspendcd/'  and  that  the  vessels 
and  cargoes  should  remain  ''  in  a  state  of  sequestration  '*  till  the  2d  of  Feb- 
raary,  when,  the  United  States  ''having  fulfilled  the  engagement  to  cause 
tlieir  rights  to  be  respected/'  they  should  be  restored.  A  similar  letter 
waM  written  by  the  Duke  of  Gaete,  minister  of  finance,  to  the  director- 
general  of  the  customs.^ 

When  the  various  statements  of  the  French  Govern- 
Aa  Erroneoiu  Aunmp-  ^j^n^  ^s  to  the  revocation  of  the  imperial  decrees  are 

carefully  compared,  it  is  difficult  to  escape  the  concla- 
sion  that  the  Government  of  the  United  States,  in  acting  on  the  assumption 
that  the  decrees  were  actually  revoke<l,  was  influenced  by  the  hope  that  by 
giving  those  statements  a  favorable  construction  it  might  ultimately  escape 
the  necessity  of  giving  them  any  other.  They  nowhere  declared  that  the 
decrees  were  revoked,  but  clearly  indicated  the  contrary.  Ten  years  later 
Albert  Gallatin,  while  minister  to  France,  discovered  a  secret  decree,  dated 
at  Trianon  the  5th  of  August  1810,  the  very  day  on  which  the  Duke  of 
Cadore's  letter  to  Armstrong  in  regard  to  the  repeal  of  the  Berlin  and 
Milan  decrees  was  written,  reciting  that  the  United  States  had,  by  an  net 
of  March  1,  1809,  ordered  that  from  and  after  the  20th  of  May  following, 
French  vessels  and  merchandise  entering  their  ports  should  be  confiscated. 
This  decree  declared : 

1.  That  moneys  previously  derived  from  the  sale  of  American  merchan- 
dise, and  which  had  been  deposited  in  the  caisse  d^amartissementj  should  be 
transferred  to  the  public  treasury. 

2.  That  American  merchandise  which  had  been  sequestered  should  be 
sold,  and  the  proceefls  turned  into  the  public  treasury. 

3.  That  American  vessels  whose  fate  had  not  been  <let'ermined  should 
likewise  be  sold,  and  the  proceeds  paid  into  the  public  treaHury. 

4.  That  this  provision  should  be  carried  out  in  respect  of  all  American 
vessels  entered  and  sequestered  in  French  ports  since  March  (probably 
May)  20,  1809,  and  up  to  May  1,  1810,  the  date  of  the  act  by  which  the 
United  States  revoked  that  of  March  1,  1809. 

5.  That  np  to  November  1,  1810,  when  the  Berlin  and  Milan  decrees  were 
to  be  revoked  on  the  conditions  stated  to  tho  minister  of  the  United 
States,  American  ships  might  enter  French  ports;  but  that  tliey  should 
not  be  permitted  to  discharge  their  cargoes  unless  they  had  obtained  a 
license  to  do  so,  based  on  the  fact  that  they  liad  neither  been  denational- 
ized by  submission  to  the  British  orders  in  council  nor  contravened  the 
Berlin  and  Milan  decrees.^ 

Gallatin  was  a  man  of  singular  evenness  of  temper,  but  his  expressions 
in  regard  to  this  decree  betray  the  strength  of  the  feelings  which  its  dis- 
covery excited,  '*It  is  not,"  he  said,  "a  condemnation  either  in  form  or 
in  substance;  but  it  certainly  announces  the  intention  to  condemn.  It 
bears  date  on  the  very  day  on  which  it  was  officially  communicated  to  our 
minister  that  the  Berlin  and  Milan  decrees  wouhl  be  revoked  on  the  1st 
day  of  the  ensuing  November,  and  no  one  can  suppose  that  if  it  had  been 

'  Am.  State  Papers,  For.  Rel.  III.  393. 

'This  secret  decree  of  August  5,  1810,  is  not  to  be  confounded  with  the 
Trianon  decree  of  August  10,  1810,  hereafter  referred  to,  imposing  certain 
duties  on  merchandise. 
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commuuicate«l  or  published  at  the  same  time  the  United  States  woald, 
with  respect  to  the  ]>romi8ed  revocation  of  the  Berlin  and  Milan  decrees, 
liave  taken  that  ground  which  ultimately  led  to  war  with  Oreat  Britain, 
it  is  indeed  unnecessary  to  comment  on  such  a  glaring  act  of  combined 
injustice,  bad  faith,  and  meanness  as  to  the  enactment  and  concealment  of 
that  decree  exhibits."  ^  Gallatin  was  Secretary  of  the  Treasury  under 
Madison,  and  in  commenting  on  the  secret  Trianon  decree  it  may  be  sur- 
mised that  he  recalled  the  harassing  doubts  of  that  time,  when  the  admin- 
istration,  though  acting  on  the  assumption  that  the  Berlin  and  Hilan 
decrees  had  been  revoked,  could  show  no  authentic  proof  of  it.  Even 
after  the  United  States  declared  war  against  England  no  order  was  given 
to  carry  the  revocation  into  effect,*  though  in  May  1812  the  Dake  of  Bas- 
sauo  had  exhibited  to  Joel  Barlow,  then  minister  of  the  United  States  at 
Paris,  a  pretended  decree  of  April  28,  1811,  by  which  it  was  declared  that 
the  ]>rior  decrees  had  not  been  enforced  as  to  American  vessels  since  Novem- 
ber 1,  1810. 

On  the  15th  of  April  1816,  Monroe,  as  Secretary  of 
Oallatin't  Keffotiationt.  State,  instructed  Gallatin,  who  hod  then  been  appointed 

envoy  extraordinary  and  minister  plenipotentiary  to 
France,  to  renew  the  subject  of  the  spoliation  claims,  which  had  for  s6me 
time  been  suspended.  The  management  of  the  negotiation  was  committed 
to  (iallatin's  discretion.  On  the  9th  of  November  he  addressed  to  the  Due 
de  Richelieu,  then  minister  of  foreign  affairs,  a  note  in  which  be  presentetl 
the  claims  with  that  clearness  and  precision  with  which  he  illuminated 
every  subject  which  he  undertook  to  discuss.  He  divided  the  claims  into 
five  classes:  1.  Condemnations  pronounced  in  violation  of  the  provisions 
of  the  convention  of  September  30,  1800,  down  to  July  31,  1809,  when  the 
convention  expinul.  2.  The  various  condemnations,  or  rather  confisca- 
tions, madt^  under  what  were  called  "imperial  decisions,*'  by  which  were 
included,  not  the  cases  in  which  an  appeal  was  taken  from  the  Council  of 
Prizes  to  the  Council  of  State,  but  cases  in  which  the  order  of  condemnation 
proceeded  from  the  latter,  or  from  Napoleon  himself,  without  a  previous 
regular  trial  or  a  condemnation  by  the  Council  of  Prizes.  3.  Condem- 
nations by  the  Council  of  Prizes  itself  without  observing  the  forms  of 
law.  4.  Condemnations  by  the  retrospective  operation  of  various  decrees. 
5.  Condemnations  under  the  Berlin  and  Milan  decrees,  after  as  well  as 
before  their  pretended  revocation  on  November  1,  1810.^  6.  Condemna- 
tions of  vessels  captured  alter  November  1,  1810,  on  various  pretenses,  not 
covered  by  the  general  decrees. 

For  the  purpose  of  adjusting  these  claims,  Gallatin  proposed  that  the  Gov- 
ernment of  France  should  engage  to  make  compensation  to  the  citizens  of 


'Adams's  Writings  of  Gallatin,  II.  196. 

^Adams's  History  of  the  United  States,  VI.  255-256. 

^Referring  to  a  list  of  48  vessels  and  cargoes  seized  prior  to  that  day, 
Gallatin  stated  that  28  were  condemned  by  the  Council  of  Prizes,  18  before 
and  10  after  April  28,  1811;  and  20  by  imperial  decisions,  11  before  and  9 
after  the  same  date.  Yet,  by  the  pretended  decree  of  April  28, 1811,  it  was 
declared  that  from  and  after  November  1,  1810,  the  Berlin  and  Milan  de- 
crees were  considered  as  if  they  had  not  existed  {oomme  non  avenua)  in 
respect  of  American  vessels. 
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the  United  States :  1.  For  all  vessels  and  cargoes  captured,  seized  or  seques- 
tered, which  had  not  been  definitively  condemned  by  the  Council  of 
Prizes,  and  the  proceeds  of  which  were  placed  either  in  the  public  treas- 
ury, in  the  caiue  d'aiMrtiasementy  or  in  any  other  public  chest;  and  also  for 
all  vessels  and  cargoes  destroyed  at  sea,  and  likewise  not  condemned  by 
the  Conucil  of  Prizes.  2.  For  the  losses  sustained  by  reason  of  such  other 
irregular  or  anlawful  seizures,  captures,  or  condemnations  as  should  be 
decreed  by  a  joint  commission  to  have  been  made  contrary  to  public  law 
and  jnstioe,  or  in  contravention  of  treaties.  He  proposed  that  the  joint 
commission  (or  commissions)  should  have  power  (1)  to  liquidate  the  amount 
due  for  property  either  destroyed  at  sea  or  sequestered  and  not  definitively 
condemned,  and  (2)  to  decide  in  what  other  cases  France  was  justly  bound 
to  make  compensation,  and  also  to  what  amount.^ 

On  the  20th  of  January  1817  Gallatin,  having  received  no  answer  to 
his  note,  had  an  interview  with  the  Due  de  Richelieu.  The  Duke  stated 
that  he  could  not  go  beyond  indemnity  for  vessels  burnt  at  sea,  and  for 
those  the  proceeds  of  which  had  been  merely  sequestered.  He  offered  to 
make  such  a  proposal  in  writing;  but  he  subsequently  decided  not  to  do 
so,  on  the  ground  that,  although  a  large  part  of  the  claims  of  European 
powers  for  Bonaparte's  acts  had  been  abandoned,  the  remainder,  which 
France  had  agreed  to  settle,  were  so  enormous  in  amount  as  to  render  the 
government  unable  to  contract  a  new  obligation.^  He  gave  an  assurance, 
however,  that  the  postponemeut  of  the  American  claims  was  not  to  be 
understood  as  a  rejection  of  tbem,  and  that  it  was  the  government's  inten- 
tion to  discharge  the  just  demands  of  the  United  States  so  soon  as  it 
should  be  extricated  from  its  present  embarrassments. 

Under    these    circumstances,    when     Gallatin    left 
Fnnch  Counter-       France  in  1823  the  claims  remained  unsettled.     His 
*^"""'  successor,  James   lirown,   was  eciually  unsucceHsful. 

But,  besides  presenting  grounds  for  delay,  France  also  put  forward  cer- 
tain counterclaims,  the  adjustment  of  whieb  nbe  refused  to  separate  from 
that  of  the  claims  of  the  United  States.  Apart  from  the  alleged  unlawful 
seizure  and  destruction  of  certain  French  vessels  and  other  property,  the 
principal  counterclaims  were  those  that  related  to  the  eighth  article  of 
the  treaty  of  cession  of  Louisiana  and  to  the  supplies  furnished  by  Caron 
de  Beaumarohais  daring  the  American  Revolution.^ 

By  the  seventh  article  of  the  Louisiana  treaty,  the 
^^  *  *  ratifications  of  which  were  exchanged  at  Washington 
October  21,  1803,  it  was  provided  that  for  a  period  of 
twelve  years,  beginning  three  months  after  notice  of  tht^  exchange  was 
given  at  Paris,  the  ships  of  France  and  Spain  should  be  entitled  to  certain 
exclusive  privileges  in  the  ports  of  the  ceded  territory.  By  Article  VIII. 
it  was  stipulated  that  ''in  future  and  forever  after  the  expiration  of  the 
twelve  years  the  ships  of  France  shall  be  treated  upon  the  footing  of 
the  most  favored  nation  in  the  ports  above  mentioned."  On  the  15th  of 
Deeember  1817  M.  Hyde  de  Neuville,  the  French  minister  at  Washington, 
complained  that  French  vessels  were  not  treated  in  the  ports  of  Louisiana 

'  Am.  State  Papers,  For.  Rel.  V.  284-287. 
« Id.  288. 
'Id, 674. 
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on  the  foutiuj;  of  tb»  most  fuvorcd  nation.  The  ground  of  this  complaint 
waH  the  fact  that  British  and  certain  other  foreign  vessels,  under  reciprocal 
agreements  hctwcen  their  governments  and  the  Government  of  the  United 
States,  enjoyed  in  the  portH  of  the  United  StAtes,  including  of  course  those 
ill  Louisiana,  certain  exemptions  from  duty  to  which  vessels  of  France 
and  of  other  nations  with  which  there  was  no  such  arrangement  were  not 
admitted.  Under  the  eighth  article  France  demanded  for  her  vessels  in 
the  ports  of  Louisiana  the  rate  of  duty  conceded  to  the  most  favored 
nation.  The  United  StateH  replied  that  neither  British  nor  other  foreign 
vessels  enjoyed  in  Louisiana  portA  any  gratuitous  advantage;  that  the 
article  in  question  did  not  contemplate  the  concession  to  France  as  a  mere 
gift  of  what  was  accorded  to  other  nations  for  a  full  equivalent;  that 
France  might  obtain,  not  only  in  the  ports  of  Louisiana,  but  in  all  other 
ports  of  the  United  States,  the  same  advantage  as  was  enjoyed  by  other 
vessels  on  the  same  condition,  namely,  reciprocity ;  and  that  a  more  exten- 
sive coHHtnK'tion  of  the  article  would  violate  that  clause  of  the  Constitu- 
tion which  reiiuiren  all  dutieN,  imposts,  and  excises  to  be  uniform  through- 
out the  United  States.' 

In  th(*  early  stages  of  the  American  Revolution  Beau- 
Claim  of  Beaamarohaia.  niarchais,  who  possessed  capacity  for  intrigue  and  ad- 
venture as  well  as  for  the  drama,  undertook  to  supply 
the  United  States  with  arms  and  mnnitions  of  war,  under  the  fictitious 
commercial  title  of  Koderique  llortalez  &,  Co.  A  question  subsequently 
arose  as  to  how  far  he  was  entitled  to  payment  for  these  supplies,  it  being 
alleged  that  he  obtained  some  of  them  with  money  which  was  advanced 
to  him  by  the  French  Government  as  a  gift  to  the  United  States;  and, 
while  a  partial  settlement  was  made  with  iiini  in  1779,  a  large  part  of  his 
acconntH  remained  at  the  clo8<'  of  the  Kevoliition  unadjusted.  They  after- 
ward formetl  the  subject  of  many  executive  and  legislative  reports,  be- 
sides reappearing  at  inti'rvals  in  the  records  of  diplomacy." 

In  1829  the  negotiations  in  regard  to  the  spoliation 
Inatructiona  of  claims  i>n8Hed  into  the  hands  of  William  C.  Rives,  then 
Mr.    ives.  appointed  minister  to  Fran<*e,  a  man  of  strong  natural 

powers  and  cultivated  intelligence,  who,  by  reason  of  the  clearness  of  his 
comprehension,  the  breadth  of  his  views,  and  the  elevation  of  his  motives, 
:is  uniformly  (exhibited  during  a  long  career  in  the  public  service,  is  enti- 
tled to  a  high  rank  among  American  statesmen.  His  instructions  on  the 
subje<*t  of  claims  were  signed  by  Mr.  Van  Buren,  as  Secretary  of  State, 
and  bore  date  the  20tli  of  .July  1829.  They  divided  the  claims  into  five 
classes:  1.  Claims  prior  to  September  30,  1800,  recognized  by  the  fourth 
and  iifth  articles  of  the  convention  of  that  date,  but  either  pretermitted 
by  the  convention  of  April  ISO,  1803,  or  through  various  causes  not  inoluded 
in  the  settlement  made  at  Paris  by  the  board  of  <'laims,  and  remaining  in 
force  by  virtue  of  the  couvention  of  1800  and  the  tenth  article  of  that  of 
1803.  These  claims  were  estimated  at  $1,488,833.99.  2.  Claims  aooming 
between   September  'M),  1800,  and  April  30,   1803,  for  debts  contracted 


'Am.  State  Tapers,  For.  Rel.  V.  152,  640;  H.  Kx.  Doc.  147,  22  Cong.  2 
sess. 

^  W^harton's  Dip.  Cor.  Am.  Rev.  1.  364-386;  Lomi^nie^s  Beaumarobnis  and 
HU  Times,  III.  106,  122,  200,  211,  263. 
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within  that  period,  and  referred  to  in  the  twelfth  article  of  the  conven- 
tion of  1803.  These  claims  were  placed  at  $134,786.06.  3.  Claims  accra- 
iug  between  September  30, 1800,  and  April  30, 1803,  from  causes  other  than 
debts  and  captores,  amounting  to  $75,704.53.  4.  Claims  betw<)en  April  30, 
1803,  and  the  year  1805,  amounting  to  $1,065,081.98.  5.  (A)  Claims  siibse- 
qnent  to  1805  growing  out  of  decrees  of  the  French  Government  and  on 
wiiich  no  final  condemnation  was  passed,  amounting  to  $6,256,647.69.  (B) 
Claims  of  the  same  nature,  but  finally  condemned  by  the  Council  of  Prizes, 
the  Council  of  State,  or  by  imperial  decisions  or  orders,  amounting  to 
$3,026,231.84.  The  whole,  exclusive  of  interest,  amounted  to  $12,047,286.09. 
Mr.  Van  Buren  said  that  the  chief  objections  to  the  claims  were  (1)  that 
tb«)y  were  stale  and  ought  to  have  been  pressed  at  an  earlier  period;  (2) 
that  similar  claims  against  England  and  Naples  had  not  been  euforced; 
(3)  that  the  present  Government  of  France  was  not  responsible  for  the 
acts  of  what  was  called  the  usurping  government;  (4)  that  the  claims 
were  very  large,  that  the  allowance  of  them  would  involve  the  acknowl- 
edgment of  a  responsibility  on  the  part  of  France  which  she  would  be 
Dnable  to  discharge,  and  that  the  United  States  shonld  accept  a  compro- 
mise, as  the  European  powers  had  done;  (5)  that  in  certain  classes  of 
cases  since  1805  there  was  no  ground  of  claim. 

Mr.  Rives,  on  hiH  arrival  in  Paris,  took  up  the  sub- 

r.  stvMB    ofotia-  ject  with  much  enerijy.     He  held  numerous  conferences 
tionc 

with   the  Prince  de  Polignac,  then  president  of  the 

council  of  ministers,  and  wrote  a  number  of  noti^s.  Early  in  the  negotia- 
tions the  Prince  admitted  liability  in  cases  where  the  property  had  not  been 
tinally  condemned,  and  where  vessels  and  cargoes  were  destroyed  at  sea. 
He  subsequently  went  somewhat  further,  and  intimated  that  be  would 
propose  a  mixed  commission  to  examine  and  liipiidate  all  the  claims.  Mr. 
Kives  then  drew  up  a  project  of  a  convention,  by  the  first  article  of  which 
it  was  provided  that  France  should  make  compensation  to  citizens  of  tbe 
United  States  ''for  all  losses  and  damage  sustained  by  reason  of  illegal  or 
irregular  captures,  seizures,  and  sequestrations  of  their  vessels  and  car- 
goes under  the  authority  of  France,  in  all  cases  where  the  said  vessels  and 
cargoes  have  not  been  definitively  condemned  by  the  Council  of  prizes,  as 
also  for  all  losses  and  damage  sustained  by  tbe  unlawful  destruction  of  their 
vessels  and  cargoes  at  sea,  and  for  all  supplies  derived  from  eitizens  of 
the  United  States,  or  debts  otherwise  due  by  virtue  of  contract."  By 
the  second  article  it  was  provided  that  Frau<'e  should  also  make  compen- 
sation for  losses  and  damages  sustained  by  condemnations :  ( 1 )  Where  such 
condemnations  were  in  violation  of  the  c<mvention  of  September  30, 1800; 
(2)  where  the  condemnations  were  not  pronounced  by  a  regular  prize  tri- 
bunal; (3)  where  the  proceedings  were  irregular;  (4)  where  the  sentences  of 
condemnation  gave  a  retrosi>ective  effect  to  the  decrees  under  which  they 
were  made;  (5)  where  condemnations  were  made  under  the  Berlin  or  Milan 
decrees,  after  the  French  Government  had  pronounced  them  repealed;  (6) 
where,  for  other  causes,  the  commission  should  determine  that  France  was 
"justly  "  liable.  The  draft  provided  for  the  appointment  of  conimiKsiouers 
and  arbitratoss.  Prince  de  Polignac  appoiut4>d  a  committee  of  three  to 
examine  the  claims  and  report  to  him;  Init  he  also  strongly  pressed  tbe 
question  as  to  the  Louisiana  treaty.  In  order  to  get  rid  of  this  ditliculty 
Mr.  Bives  suggested  that,  if  the  claims  were  promptly  settled  and  the 
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Louisiana  question  abandoned,  tbe  United  States  might  in  a  spirit  of 
friendly  liberality  grant  some  commercial  advantage,  such  as  a  reduction 
of  tbe  duties  on  French  wines.  This  suggestion  Mr,  Rives  made  on  May 
20|  1830,  without  instructions. 

On  tbe  30tb  of  July  1830  Mr.  Rives  reported  that 
uBion  0  a   on-   ^j^^  prospect  of  settling  the  claims  had  for  the  present 
ceased,  in  consequence  of  tbe  revolution.     At  that  mo- 
ment a  tricolored  flag  waved  from  tbe  palace,  and  Paris  was  again  tranquil 
under  a  provisional  government,  after  passing  through  three  days  of  com- 
motion and  bloodshed.     But  in  the  midst  of  tbe  political  changes  that  were 
taking  place  it  was  impossible  again  to  secure  attention  to  the  subject  6f 
claims  before  tbe  middle  of  September.    A  new  commission,  however,  was 
then  appointed  to  examine  the  subject,  the  report  of  the  former  commission 
having  been  adverse  to  the  claims.    The  new  commission  did  not  report 
till  near  the  end  of  March  1831.    A  majority  defended  the  system  of  im- 
perial decrees,  while  a  minority  pronounced  it  illegal;  hence  tbe  commis- 
sion reported  against  redress  where  there  was  a  regular  application  of  the 
system,  but  recommended  it  where  vessels  were  burnt  at  sea,  where  they 
were  irregularly  condemned,  or  where  they  were  condemned  after  the  de- 
crees were  said  to  have  been  repealed.     The  majority  recommended  the 
payment  of  between  10,000,000  and  15,000,000  francs,  the  minority  of  about 
30,000,000.     In  April  1831  tbe  government  made  an  offer  of  15,000,000 
francs.    Mr.  Rives  immediately  rejected  it.     Early  in  May  tbe  otfer  wa« 
raised  to  20,000,000  francs,  and  when  this  was  refused  it  was  raised  to 
24,000,000,  payable  by  installments  in  six  years.    This  offer  was  made  as 
an  ultimatum.     Mr.  Rives  mentioned  40,000,000  francs  as  i^sum  on  which 
be  would  compromise,  and  when  this  was  refused  be  revived  the  propo- 
sition for  a  mixed  commission.    Subsequently  be  proposed  to  meet  the 
government  halfway  between  the  sums  respectively  proposed  by  tbe  min- 
ister fur  foreign  aflairs  and  by  himself.    Tbe  minister  for  foreign  affairs, 
apprehending  ojjposition  from  tbe  chambers,  added  1,000,000  francs  to  the 
previous  24,000,000,  as  an  ultimatum.    On  receiving  this  offer  Mr.  Rives 
brought  up  the  question  of  interest,  and  on  June  13, 1831,  he  submitted  a 
draft  of  a  convention  in  which  it  was  proposed  that  France  should  pay 
25,000,000  francs  in  six  installments,  with  interest  on  each  installment  from 
the  date  of  tbe  convention  at  tbe  rate  of  4  per  cent,  tbe  money  to  be  dis- 
tributed by  tbe  United  States.     On  June  15,  Count  Sebastiani,  the  minis- 
ter for  foreign  afl'airs,  brought  forward  tbe  various  claims  against  tbe 
United  States,  including  that  of  the  heirs  of  Reaumarcbais,  amounting  in 
all  to  4,689,241.41  francs,  and  after  much  discussion  be  agreed  to  accept 
the  sum  of  1,500,000  francs  in  satisfaction  of  all  the  French  claims.     But 
tbe  question  as  to  tbe  eighth  article  of  tbe  Louisiana  treaty  yet  remained. 
Tbe  French  Government  insisted  on  its  settlement  at  tbe  same  time  as  the 
claims.     It  w]is  finally  arranged  in  accordance  with  Mr.  Rives^s  sugges- 
tion of  May  1830,  the  French  construction  of  tbe  article  being  abandoned 
in  consideration  of  a  reduction  of  tbe  duties  on  French  wines  for  a  period 
of  tell  years.     The  convention,  tbe  conclusion  of  which  gave  great  satis- 
tioii  to  the  United  States,  was  signed  .Inly  4, 1831.    The  ratifications  were 
exchanged  at  Washington  February  2,  1832.* 


» H.  Ex.  Doe.  147, 22  Cong.  2  Sess. 
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By  an  act  of  July  13,  1832,  provision  was  made  for 
ProTiiion  for  a  Gem-    carrying  the  convention  into  effect.'    This  act  provided 

for  the  appointment  of  'Hhree  commissioners,  who 
shall  form  a  board,  whose  duty  it  shall  be  to  receive  and  examine  all 
claims  which  may  be  presented  to  them  under  the  convention,  •  '^  « 
which  are  provided  for  by  the  said  convention,  according  to  the  provisions 
of  the  same,  and  the  principles  of  justice,  equity,  and  the  law  of  nations.'' 
Provision  was  made  for  a  secretary,  versed  in  the  English,  French,  and 
Spanish  languages,  and  also  for  a  clerk.  The  commissioners  were  required 
to  meet  in  Washington  on  the  first  Monday  in  August  1832,  and  to  ter- 
minate their  duties  within  two  years  thereafter.  They  were  empowered 
to  make  rules  and  regulations;  and  it  was  provided  that  all  papers  in  the 
Department  of  State  relating  to  the  claims  should  be  delivered  to  them. 
At  the  close  of  their  labors  they  were  directed  to  certify  a  list  of  their 
awards  to  the  Secretary  of  the  Treasury,  on  whom  was  imposed  the  duty 
of  distributing  among  the  persons  in  whose  favor  the  awards  were  made, 
in  ratable  proportions,  the  moneys  received  from  France.  The  salary  of 
each  commissioner  was  fixed  at  $3,000  a  year;  of  the  secretary  at  $2,000, 
and  the  clerk  at  $1,500. 

As  commissioners  the  President  appointed  G.  W. 
Appointmratof  Gem-  Campbell,  of  Tennessee;  John  K.  Kane,  of  Pennsyl- 
vania, and  R.  M.  Saunders,  of  North  Carolina.^  As 
secretary  he  appointed  John  E.  Frost.  Mr.  Campbell,  the  oldest  of  the 
commissioners,  had  had  a  long  career  in  the  public  service.  A  native  of 
Tennessee,  where  he  was  bom  in  1768,  and  a  graduate  of  Princeton,  he  had 
been  a  Representative  in  Congress,  a  Senator  of  the  United  States,  Secre- 
tary of  the  Treasury,  and  minister  to  Russia.  Mr.  Kane  was  a  native  of 
the  State  of  New  York  aud  a  graduate  of  Yale,  but  after  studying  law  he 
entered  upon  the  practice  of  his  profession  in  Philadelphia,  of  which  city 
be  was  solicitor  from  1828  to  1830.  In  Federal  politics  he  figured  as  a 
prominent  supporter  of  President  Jackson.  He  formed  an  active  and  use- 
ful member  of  the  board,  and,  it  is  understood,  wrote  its  final  report. 
His  "Notes"  on  its  decisions  will  be  referred  to  hereafter.  In  1845  he 
became  attorney-general  of  Pennsylvania,  and  in  the  following  year  was 
appointed  district  judge  for  the  United  States  at  Philadelphia.  Mr. 
Saunders  was  a  native  of  North  Carolina  and  a  graduate  of  the  university 
of  that  State.  He  held  numerous  public  positions,  serving  at  different 
times  as  attorney-general  of  North  Carolina,  a  member  of  the  State  legis- 
lature, a  Representative  in  Congress,  and  a  judge  of  the  superior  courts 
of  the  State.  He  introduced  in  the  Baltimore  convention  in  1844  the 
two-thirds  rule  which  was  adopted  by  that  body,  aud  which  has  ever 
since  been  adhered  to  in  Democratic  national  conventions.  In  1845  he 
was  appointed  minister  to  Spain. 


1 4  Stats,  at  L.  574. 

'  Mr.  Saunders  was  not  one  of  the  original  members  of  the  board,  but 
was  appointed  to  succeed  Thomas  H.  Williams,  who  held  the  position  only 
for  a  short  time. 
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The  board  haviDg  met  at  the  time  reqaired  by  the 
Rales  of  Procedure,  act  of  Congress,  it  adjourned  on  the  18th  of  Septem- 
ber 1832,  to  meet  again  on  the  third  Monday  in  the 
following  December,  for  the  purpose  of  examining  the  memorials  which 
might  in  the  mean  time  have  been  filed  with  the  secretary,  and  of  deciding 
whether  they  conformed  to  the  rules  ado])ted  by  the  commissioners  for  the 
government  of  their  procedure.     The  rules  were  as  follows: 

"Office  of  the  Commissioners  Under  the  Act 
TO  Carry  into  Effect  the  Conv'ention  with  France, 

"  JVashington  City,  18th  September  1832, 

** Ordered f  That  all  persons  having  claims  under  the  convention  between 
the  United  States  and  His  Majesty  the  King  of  the  French,  concluded  on 
the  4th  of  July  1831,  do  file  memorials  of  the  same  with  the  Secretary  of 
the  Board.  Every  memorial  so  filed  must  be  addressed  to  the  Commis- 
sioners; it  must  set  forth  minutely  and  particularly  the  facts  and  circum- 
stances whence  the  right  to  prefer  such  claim  is  derived  to  the  claimant; 
and  it  must  be  verified  by  his  affidavit. 

'*  And  in  order  that  the  claimants  may  be  apprised  of  what  the  Board 
now  considers  necessary  to  be  averred  in  every  such  memorial,  before  the 
same  will  be  received  and  acte<l  on,  it  is  further 

"  Ordered^  That  in  every  su<-h  memorial  it  shall  be  set  forth : 

**1.  For  and  in  behalf  of  whom  the  claim  is  preferred. 

"2.  Whether  the  claimant  is  a  citizen  of  the  United  States  of  America, 
and,  if  so,  whether  he  is  native  or  naturalized,  and  where  is  now  his 
domicil;  if  he  claims  in  his  own  right,  then  whether  he  was  a  citizen 
when  the  claim  had  its  origin,  and  where  was  then  his  domicil;  or  if  h^ 
claims  in  the  right  of  another,  then  whether  such  other  was  a  citizen 
when  the  claim  ha<l  its  origin,  and  where  was  then,  and  where  is  now,  his 
domicil. 

"3.  Whether  the  entire  amount  of  the  claim  does  now,  and  did  at  the 
time  when  the  claim  had  its  origin,  belong  solely  and  absolutely  to  the 
claimant;  and  if  any  other  person  is  or  has  been  interested  therein,  or  in 
any  part  thereof,  then,  who  is  such  other  person,  and  what  is  or  was  the 
nature  and  extent  of  his  interest;  and  how,  when,  by  what  means,  and 
for  what  <*onsideration,  the  transfer  of  rights  or  interest,  if  any  such  were, 
took  place  between  the  ]iarties. 

*'4.  Whether  the  claimant,  or  any  other  who  may  at  any  time  have  been 
entitled  to  the  amount  claimed,  or  any  part  thereof,  hath  ever  received 
any,  and,  if  any,  what  sum  of  money  or  other  e([uivalent  as  indemnifica- 
tion for  the  whoh^  or  any  part  of  the  loss  or  injury  upon  which  the  claim 
is  founded;  and  if  so,  when  and  from  whom  the  same  was  received. 

'*And  that  time  may  be  allowed  to  the  claimant-s  to  prepare  and  file  the 
memorials  above  mentioned,  it  is  further 

*'  Ordcredf  That,  when  this  Hoard  shall  close  the  present  session,  it  will 
adjourn  to  meet  again  on  the  3rd  Monday  of  December  next,  at  which 
time  it  will  proceed  to  decide  whether  the  memorials  which  may  have 
been  filed  with  the  Secretary  are  in  conformity  to  the  foregoing  orders, 
and  proper  to  be  received  for  examination,  and  to  transact  any  other  busi- 
ness that  may  come  before  it;  an<l  that  the  Secretary  cause  public  notice 
hereof  to  be  given  in  the  journals  authorized  to  publish  the  laws  of  the 
United  States. 

**  By  order  of  the  Board : 

"G.  W.  Campbell. 
'*Tuos.  H.  Williams. 
**J,  K.  Kane. 

"J.  E.  Frost,  Secretary,^' 

.  By  a  joint  resolution  of  February  19,  1833,  Congress 

SpanlBh  Clai^.  ^     «"thorized  the  Secretary  of  State  to  deliver  to  the 

commissioners  "the  evidences  of  any  claims  submitted 
to  and  rejected  by  the  commissioners  for  the  settlement  of  claims  under 
the  treaty  with  Spain  which  was  made  on  the  22d  day  of  February  1819, 
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and  finally  ratified  and  confirmed  on  the  22d  day  of  February  1822, 
which  evidences  shall  be  returned  to  the  Department  of  Stato  when  the 
commission  shall  expire/' '  The  obvious  purpose  of  thin  resolution  was  to 
place  in  the  hands  of  the  commission  all  the  evidence  in  regard  to  (;laim8 
which,  after  having  been  presented  to  the  commission  under  the  treaty  of 
1819  with  Spain  as  claims  against  that  country,  should  be  presented  to  the 
commissioners  under  the  convention  with  France  as  claims  against  the 
French  Government.  * 

The  labors  of  the  commission  proved  to  be  very 
.    .  '      onerous,  and  its  existence  was  twice  prolonged,  first 

for  a  year ^  and  then  till  the  Int  of  January  1836.^ 
As  the  board  adjourned  December  31,  1835,  the  whole  period  of  its  dura- 
tion was  about  three  years  and  five  months.  Accompanying  a  report  made 
by  the  commissioners  on  June  7,  1834,  in  response  to  a  resolution  of  the 
Senate,  there  is  a  list  of  all  the  claims  that  had  been  presented  to  the 
board  divided  into  three  classes — those  that  had  been  recognized  as  prima 
facie  falling  within  the  treaty,  those  that  had  been  suspended,  and  those 
that  had  been  rejected.  The  total  amount  of  the  claims  presented, 
principal  and  interest,  was  $51,831,170.15.  Of  those  recognized  as  falling 
within  the  treaty,  the  principal  amounted  to  $17,065,917.36,  and  the  inter- 
est to  r24,574,920.99;  in  all,  $41,640,838.35.''  At  the  close  of  the  sesHions  of 
the  oommission  it  appeared  that  the  whole  number  of  claims  presented 
was  3, 148,  of  which  1,567  were  allowed  and  1,581  disallowed.^  The  total 
amount  awarded  was  $9,352,193.47.^ 

The  first  of  the  six  annual  install ments  of  the  sum 

y  IB    xectt  on  o    ^^^  from  France  under  the  convention  became  payable 
Conrention. 

on  the  2d  of  February  1833,  a  year  after  the  exchang«^ 

of  the  ratifications.  When  the  comuiiHsion  adjourned  nothing  had  as  yet 
been  paid,  but  the  controversy  between  the  two  governments  in  regard 
to  the  execution  of  the  convention  by  France  y\ns  nearing  its  close.  This 
controversy  grew  out  of  opposition  to  the  convention  in  the  French  Chani- 
l>er  of  Deputies..  When  the  first  instnllnient  fell  due,  the  United  StatcH, 
standing  upon  the  engagements  of  the  convention,  negotiated  a  draft 
through  the  Uank  of  the  United  States  on  the  French  minister  of  finance. 
At  that  time  the  French  Government  had  not  venturetl  to  ask  for  an 
appropriation,  and  the  draft  was  allowed  to  go  to  protest/  The  Due  de 
Broglie,  then  minister  for  foreign  att'airs,  comidained  of  this  action  on 
the  part  of  the  United  States.  He  urged  that  under  the  French  consti- 
tutional system  the  financial   clauses  of  the   convention  could   not   be 

1 4  Stats,  at  L.  668. 

^  Am.  State  Papers,  For.  Rel.  VI.  185. 

^  Act  of  June  19,  1834,  4  Stats,  at  L.  679. 

*  Act  of  March  3, 1835,  4  Stats,  at  L.  778. 

^S.  Ex.  Doc.  417, 23  Cong.  1  sess. 

»S.  Ex.  Doc.  204,  24  Cong.  1  sess. 

'H.  Ex.  Doc.  117,  24  Cong.  1  sess. 

"The  draft  was  in  the  form  of  a  bill  drawn  by  the  Secretary  of  the 
Treasury  of  the  United  States  on  the  minister  of  state  and  finance  of 
France,  in  favor  of  Samuel  .landon,  cashier  of  the  Hank  of  the  United 
Statee,  or  order.  (United  States  r.  Bank  of  the  United  States,  5  Howard, 
382.) 
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carried  into  effect  in  that  coantry  any  more  than  in  the  United  States 
without  the  cooperation  of  the  legislative  branch  of  the  goTemnient,  hnt 
that  the  French  Government  had  promised  to  do  all  that  it  conld  to  effect 
the  execution  of  the  convention.  The  United  States  took  the  ground  that 
the  convention,  having  been  constitutionally  concluded  and  ratified,  was 
obligatory  on  every  department  of  the  contracting  governments.'  lu 
April  1}S33  the  French  Government  presented  to  the  Chamber  of  Deputies 
a  bill  to  carry  the  convention  into  effect,  but  it  was  not  deemed  prudent 
then  to  press  the  measure  to  a  vote,  and  the  snme  course  was  taken  at  the 
next  session.  In  .January  1834  the  bill  was  for  the  third  time  submitted 
to  the  Chamber  of  Deputies.  On  the  10th  of  March  the  committee  to 
whom  it  was  referred  recommended  its  adoption,  but  in  the  following 
April,  when  it  was  pressed  to  a  vote,  it  was  rejected  by  a  vote  of  176  to 
168.*  At  a  brief  and  merely  formal  meeting  of  the  chambers  in  July  the 
bill  was  not  renewed,  but  the  government  promised  to  submit  it  again  at 
the  session  beginning  in  December.'  In  the  mean  time  Edward  Livingston 
arrived  at  Paris  as  minister  of  the  United  States.  When  he  preseuteil  his 
letter  of  credence  to  the  King,  the  latter  warmly  expressed  his  good  feel- 
ing toward  the  United  States,  and  declared  that  the  convention  would  be 
faithfully  performed,  though  circumstances  had  prevented  its  imme<liate 
execution.  He  stated,  not  only  as  king,  but  as  an  individual  whose 
promise  would  be  fulfilled,  that  the  necessary  laws  would  be  passed  at 
the  next  meeting  of  the  chamhers.  Livingston  duly  reported  these  assur- 
ances to  his  government,  but  stated  that  he  did  not  hope  for  any  decisive 
action  before  the  middle  of  January.  One  motive  for  the  delay  was,  he 
said,  an  expectation  that  the  President's  message  might  arrive  before  the 
discussion,  and  that  it  might  contain  something  to  show  ''a  strong 
national  feeling  on  the  subject. '^  This  was  ''not  mere  conjecture;''  he 
knew  it  to  be  a  fact.  As  he  had  previously  intimated,  on  the  tone  of  tbe 
President's  message  would  largely  depend  not  only  the  payment  of  the 
claims,  but  "  the  national  reputation  for  energy."  ■• 

Acting  upon  this  advice,  it  is  probable  that  President 

^..  **"',    •®°™*°"  Jackaon  exceeded  the  expectations  of  those  who  hoped 
dation  of  Reprisals.  ,....  -  ,,  ,. 

for  an  exhibition  of  ''energy.''  In  his  message  to  Con- 
gress he  de<^lared  that  the  executive  branch  of  the  government  ha«l 
exhausted  all  the  authority  which  it  possessed  in  the  matter,  and  which 
there  was  any  reason  to  believe  could  be  beneficially  employed ;  and  that, 
while  he  was  confident  that  the  idea  of  acquiescing  in  the  refusal  to  exe- 
cute the  convention  would  not  for  a  moment  be  entertained  by  any  branch 
of  the  government,  '*any  further  negotiation"  on  the  subject  was  ••'equally 
out  of  the  <iuestion."  He  therefore  recommended  that  he  be  invested 
with  power  to  make  reprisals,  in  case  France  should  continue  to  withhold 
payment  of  the  installments  that  were  due. 

This  recommendation  was  duly  referred  both  in  the 
Action  of  the  Senate.   Senate  an<i  ill  the  House  of   Representatives  to  the 

ai>propriato  committees.  The  first  action  upon  it  was 
taken  in  the  Senate,  where,  on  January  6,  1835,  a  report  was  made  by  Mr. 
Clay  from  the  Committee  on  Foreign  Relations.    The  report  was  very 

'  H.  Ex.  Doc.  40,  23  Cong.  2  sess. 
*  H.  Ex.  Doc.  2,  23  Cong.  2  sess. 
''  U.  Ex.  Doc.  13(>,  23  Cong.  2  seas. 
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temperate  and  very  able.  It  stated  that  the  committee  entirely  concurred 
with  the  President  as  to  the  justice  of  the  claims.  Nearly  two  years  had 
elapsed  since  the  first  installment  of  the  indemnity  became  due.  The 
l^resident  thought  that  the  time  had  arrived  to  make  reprisals,  which 
would  not,  in  his  opinion,  give  France  any  juHt  cause  for  war;  but  he al8o 
left  to  Congress  the  consideration  of  awaiting  further  action  of  the  French 
chambers.  The  committee  had  reviewed  the  whole  correspondence.  The 
Government  of  France  had  endeavored  to  secure  the  execution  of  the 
treaty.  The  delays  in  doing  so  were  satisfactorily  accounted  for.  When 
the  bill  to  carry  the  convention  into  effect  was  rejected,  the  minister  of 
foreign  affairs  immediately  resigned  his  place  in  consequence  of  the  vote 
of  the  chamber.  During  the  debate  the  principle  of  indemnity  seemed' to 
have  been  generally  admitted,  but  opinions  differed  as  to  the  amount. 
Some  of  the  members  appeared  to  think  that  France  was  a  prey  to  the 
rapacity  of  foreign  powers;  that  the  United  States  owed  her  a  debt  of 
gratitude  and  ought  at  least  to  have  moderated  their  demands;  that  the 
decrees  of  France  were  no  more  than  a  just  retaliation  for  the  edicts  of 
Great  Britain;  that  the  claims  were  in  the  hands  of  a  few  speculators, 
and  that  on  a  fresh  negotiation  the  amount  would  be  materially- reduced; 
and  that  as  to  8,000,000  of  the  25,000,000  francs,  the  United  States  was 
seeking  a  double  satisfaction,  first  from  Spain  under  the  Florida  treaty, 
and  then  from  France  under  the  present  convention;  but  the  controlling 
motive  of  the  majority  appeared  to  be  the  impression  that  the  amount 
was  too  large.  The  French  Government  believed,  said  Mr.  Clay,  that 
the  United  States  would  await  the  renewal  of  its  efforts  to  obtain  an 
appropriation.  It  was  manifest  that  the  President's  recounnendation  of 
the  contingent  measure  of  reprisals  was  due  to  the  failure  of  pledges 
which  he  understood  had  been  ^iven;  but  ought  the  committee  to  advise 
the  adoption  of  such  ameasure  because  the  Kin^;  did  not  call  the  legislative 
bodies  together  some  sixty  or  ninety  days  earlier  than  the  period  of  their 
accustomed  meeting?  Such  a  call  might  not  have  be<'n  attended  with 
beneficent  results.  The  committee,  said  Mr.  Clay,  recommended  adher- 
ence to  negotiation.  The  President  thought  reprisals  a  pacific  measure. 
Nevertheless,  while  reprisals  did  not  of  themselves  produce  a  state  of 
public  war,  they  not  infre(|uently  were  the  immediate  precursors  of  it. 
It  was  inconceivable  that  a  nation  like  France  would  submit  without 
retaliation,  and  this  would  inevitably  terniinat«»  in  war.  Reprisals,  tlie 
report  declared,  so  far  partook  of  the  character  of  war  that  they  were 
an  appeal  from  reason  to  force.  In  conclusion,  the  committee  recom- 
mended the  adoption  of  a  resolution  to  the  effect  that  it  was  inexpedient 
at  that  time  to  pass  any  law  vesting  in  the  President  authority  to  make 
reprisals  on  French  property  in  the  contingency  of  provision  not  being 
made  for  paying  the  indemnity  during  the  pending  session  of  the  Frencli 
chambers.  The  vote  in  the  Senate  on  this  recommendation  was  taken  on 
the  14th  of  January.  The  debate  was  participated  in  by  leading  members 
of  that  body,  and  the  resolution  was  amended  so  as  to  read:  *'It  is  inex- 
pedient at  present  to  adopt  any  legislative  measures  in  regard  to  the  state 
<>f  affairs  between  the  United  States  and  France."  In  this  form  the 
resolution  was  unanimously  adopted.' 

'  Congressional  Debates,  XI.  Part  I,  pp.  103,  200. 
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In  the  HouRe  of  KepresentatiYes  action  was  post- 
Aotion  of  the  Houm.    poned  until  the  end  of  Fe1)niary.     In  a  message  of  the 

25th  of  that  month  the  President  stated  that  he  had 
instructed  Livingston  to  quit  France  with  his  legation  and  return  to  the 
United  States  if  an  appropriation  for  the  fulfillment  of  the  convention 
should  he  refused  by  the  chambers.'  On  the  following  day  a  report  on 
the  relations  with  France  was  made  by  Cambreleiig,  from  the  Committee 
on  Foreign  Affairs,  and  a  minority  report,  signed  by  Edward  Everett, 
R.  P.  Letcher,  and  R.  Coulter,  was  also  presented.'-  On  the  28th  of  Febru- 
ary, after  a  debate  which  extended  far  into  the  night,  the  House  adopted 
a  resolution  to  the  effect  that  the  executi(m  of  the  convention  should  be 
insisted  on,  and  that  preparation  ought  to  be  made  for  any  emergency 
growing  out  of  the  state  of  the  relations  between  the  two  countries.' 

In    France,  the  President's  message  of   December 
Aotion  in  France.      18^   was  received    aH   a    measure  of    hostility,  and 

though  Mr.  Livingston  expressed  regret  that  it  should 
be  so  interpreted,  the  French  minister  at  Washington  was  recalled,  Liv- 
ingston was  offered  his  passports,  and  the  Chamber  of  Deputies  was 
informed  that  all  diplomatic  intercourse  with  the  United  States  had  been 
suspended.  A  bill  was  then  introduced  in  the  Chamber  of  Deputies  to 
carry  the  convention  into  <'ffect,  by  which  it  was  provided  that  the  mont-y 
should  not  be  paid  till  it  was  ascertained  that  the  United  States  bad 
done  nothing  to  injure  the  interests  of  France.  This  proviso  obviously 
referred  to  any  possible  action  by  Congress  on  the  President's  reconmieii- 
dation  of  reprisals.  When,  however,  on  March  28,  1835,  the  bill  was  put 
upon  its  passage,  though  it  was  known  that  Congress  ha<l  not  adopted 
that  recommendation,  an  amendment  was  carried  to  the  effect  that  no 
money  should  be  paid  till  satisfactory  explanations  should  be  received  of 
the  President's  message.  Such  explanations  the  President  declined  to 
give.  He  had  already  caused  it  to  be  officially  made  known  to  the  French 
Government  that  he  approved  Livingston's  voluntary  disavowal  of  any 
intention  on  the  part  of  the  United  {States  to  intimidate;  and  he  refused 
to  go  further.  While  he  was  ready  to  dissipate  any  inferences  injurious 
to  the  honor  of  France,  he  was  unwilling  to  do  it  in  such  a  manner  as  to 
seem  to  admit  an  obligation  to  apologize  for  or  explain  an  official  commu- 
nication to  Congress.  An  agent  wjis  appointed  by  the  United  Stat«s  to 
receive  the  money,  ])ut  he  was  informed  by  the  French  (government  that 
it  could  not  be  paid  because  the  "formalities^'  required  by  the  act  of  the 
chambers  had  not  been  arranged. 

When  the  President  on  December  7,  1835,  sent  his 
MeMacre  of  December  j^nn^^]  naeHsage  to  Congress,  the  state  of  affairs  appar- 

ently  remained  unchanged.  He  devoted  a  long  pas- 
sage to  a  review  of  the  coutroversy,  and,  while  maintaining  his  position, 
declared  the  conception  that  he  had  intended  'Uo  menace  or  insult  the 
Government  of  France  was  as  unfounded  as  the  attempt  to  extort  from 


>  H.  Ex.  Doc.  174,  23  Cong.  2  sess. 

2  Congressional  Debates,  XI.  Part  2,  p.  1515,  and  App.  p.  177;  H.  Rep. 
133,  23  Cong.  2  sess. 
^Congressional  Debates,  XL  Part 2,  pp.  1531-1(>34. 
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Uie  fears  of  that  nation  what  her  sense  of  justice  might  deny  would  be 
vain  and  ridicnloas/'  At  the  same  time  he  stated  that  the  charge 
d'affaires  of  the  United  States  at  Paris,  who  remained  after  Livingston's 
withdrawal,  had  been  instructed  to  ask  for  the  final  determination  of  the 
French  Government,  and  in  the  event  of  their  continued  refusal  to  pay 
the  installments  due,  to  return  to  the  United  States.' 

On  the  8th  of  .January  1836  President  .lackson  sent 
Dip?omatic  Rapture,    a  special  message  to  Congress,  by  which  it  appeared 

that  France  was  willing  to  j)ay  the  money  if  the 
United  States  would  officially  and  in  writing  express  its  regret  for  the 
misunderstanding  which  had  arisen,  and  disclaim  any  intention  to  ques- 
tion the  good  faith  of  the  French  Government,  or  to  take  a  menacing  at- 
titude toward  France;  that  the  French  Government  had  been  officially 
informed  that  these  terms  conld  not  be  complied  with,  and  that  Mr.  Bar- 
ton, the  charge  d'affaires  of  the  United  States,  had  left  Paris.  Diplo- 
matic relations  between  the  two  countries  wore  completely  broken  off. 
Under  the  circumstances  the  President  suggested  that,  as  the  money  had 
been  appropriated,  but  was  withheld  on  grounds  which  it  was  not  be- 
lieved would  be  permanently  maintained,  it  would  suffice,  till  such  a 
determination  should  have  become  evident,  to  prohibit  the  introduction 
of  French  products  and  the  entrance  of  French  vessels  into  the  ports  of 
the  United  States.^ 

All  occasion  for  the  consideration  of  such  measures 
British  Kediatioii.      soon  passed  away .    As  the  French  Government  had  orig- 

in<ally  taken  offense  at  a  passage  in  the  President's  mes- 
sage, it  received  the  expressions  in  his  message  of  December  7,  1835,  in 
regard  to  his  supposed  intention  to  menace  France,  as  a  satisfactory  expla- 
nation. This  fact  appears  by  correspondence  communicated  to  Congress 
on  February  22, 1836,  in  regard  to  the  mediation  of  Great  Britain. ^  On  the 
27th  of  the  preceding  month,  Mr.  Bankhead,  the  British  charge  d'affaires  at 
Washington,  informed  the  United  St^ites  that  he  was  instructed 4o  express 
the  hope  that,  if  the  parties  would  agree  to  refer  to  the  British  Govern- 
ment the  settlement  of  the  point  at  issue  between  them  and  to  abide  by 
its  opinion  on  the  subject,  means  might  be  found  of  satisfying  the  honor 
of  each.  President  Jackson  accepted  the  mediation,  with  a  reservation 
as  to  the  requirement  of  expressions  of  regret  and  explanations,  a  condi- 
tion which,  he  said,  could  never  be  complied  with.  On  the  15th  of  Feb- 
raary  Mr.  Bankhead  stated  that  the  French  Government  had  declared 
that  the  frank  and  honorable  manner  in  which  the  President  had  in  his 
recent  message  expressed  hiuiself  with  regard  to  the  points  of  difference 
between  the  two  governments  had  removed  the  difficulties  on  the  score  of 
national  honor,  and  that  the  French  (government  was  ready  to  pay  the 
installments  due  whenever  they  should  be  claimed  by  the  United  States. 
The  French  Government  accepted  the  mediation,  but  by  this  declarati<in, 
which  was  made  to  the  British  Government  as  a  channel  of  communica- 
tion, the  necessity  of  a  formal  mediation  was  dispensed  with. 


»  H.  Ex.  Doc.  2, 24  Cong.  1  sess. 

«  S.  Ex.  Doc.  62,  24  Cong.  1  sess. ;  S.  Ex.  Doc.  63,  24  Cong.  1  sess. 

38.  Ex.  Doc.  187,24  Cong.  1  sess. 


'4468  INTERNATIONAL   ARBITRATIONS. 

On  May  10,  1836,  President  Jackson,  with  many 
Payment  of  Indemnity,  friendly  expressions  toward  France,  informed  Con- 
gress that  the  first  four  installments  under  the  conven- 
tion had  heen  receiyed.'  The  rest  of  the  money  was  duly  paid.'  The  six 
installments,  with  interest,  yielded  $5,558,108.07.  As  the  agg^regate  of  the 
awards  was  $9,362,193.27,  the  dividends,  to  the  payment  of  which  the 
fund  was  devoted,  amounted  to  59)^o'T)Vij  of  the  whole  sum  awarded.' 

While  the  convention  was  pending  before  the  French 
AnnlyiiB  of  Awards.  Chamber  of  Deputies,  M.  Dumou  presented  an  analyt- 
ical statement  of  the  claims  to  which  it  related,  divided 
into  categories  and  classes.  Taking  this  table  as  a  basis,  Bir.  Kane  endeav- 
ored to  make  a  similar  classification  of  the  awards  of  the  commission,  but 
he  found  it  impracticable  to  do  so  in  many  cases.  For  example,  M.  Dumon 
divided  into  classes  the  cases  falling  within  the  category  of  vessels  burnt, 
sunk,  and  destroyed.  Mr.  Kane  found  it  impossible  to  classify  the  awards 
of  the  commission  in  such  cases,  since  the  French  cruisers  rarely  assigned 
reasons  or  motives,  and  it  was  therefore  not  practicable  to  look  beyond 
the  fact  of  destruction  and  the  absence  of  justifiable  cause.  The  analysis 
made  by  Mr.  Kane  was  as  follows :  ^ 

Category  I : 

Vessels  burnt,  sunk,  and  destroyed $805, 222. 39 

Category  II : 

Vessels  condemned  for  violating  decrees  of  which  they 
had  no  notice  at  the  time  of  sailing — 
Class  1.  Vessels  condemned  under  the  Milan  decree, 
though  they  had  sailed  from  the  United  States 

within  80  days  of  its  date 1,219,934.46 

Class  2.  Condemnations  in  the  West  Indies  in  1803 
and  1804,  of  vessels  bound  for  ports  of  Hispaniola 
which,  at  the  time  of  their  sailing,  were  not  Known 
to  be  included  in  the  French  orders  of  noni  ntercourse      147, 387. 88 
Category  111 : 

Vessels  seized  by  a  retrospective  application  of  the  Ram- 
bouillet  and  Trianon  decrees — 

Class  I.  Sequestrations  at  Antwerp  in  1807 600, 402. 45 

Class  2.  Sequestrations  at  St.  Sebastian^s  and  other 

ports  of  Spain  in  1809-1810 1,826,303.31 

Class  3.  Property  ceded  by  Holland  to  France  under 

the  treaty  of  March  1810 536,907.01 

Category  IV : 

Condemnations  under  the  Berlin  and  Milan  decrees  after 
November  1,  1810— 
Class  1.  Property  seized  before  but  condemned  after 

that  date 844.857.10 

Class  2.  Property  seized  and  condemned  after  that 

date 570,763.59 

Category  V : 

l^izures  and  condemnations  under  the  Milan  decree  prior 
to  November  1, 1810 977,921.00 

•  H.  Ex.  Doc.  254, 24  Cong.  1  sess. 

«S.Ex.  Doc.  351,  25  Cong.  2  sess.;  H.  Ex.  Doc. 417,  25  Cong.  2  sess.;  H. 
Ex.  Doc.  183,  26  Cong.  1  sess. 
=»  H.  Ex,  Doc.  183, 26  Cong.  1  sess. 
<  H.  Ex.  Doc.  117, 24  Cong.  1  sess. 
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Category  VI : 

Military  exactions  and  forcible  appropriations  of  prop- 
erty without  condemnation — 
Class  1.  Property  on  land  or  in  port,  as  at  Leghorn, 
Barcelona,  Malaga,  St.  Domingo,  and  elsewhere. . .     $3^,  885. 94 

Class  2.  Property  at  sea 199, 969. 71 

Category  VII: 

]^t>perty  captnred  at  sea,  but  not  adjudicated  on,  either 
because  recaptured  by  the  British,  or  lost  while  in  the 

possession  of  the  captors,  or  for  causes  unknown 215, 936. 40 

Category  VIII: 

nroperty   unlawfully   captured    and    unreasonably   de- 
tained— absolute  damage  during  detention,  and  costs 

and  expenses  actually  paid 217, 718.86 

Category  IX : 

ftoperty  condemned  by  the  French  courts  under  homolo- 
gated promises — a  part  being  released 434, 232. 68 

Category  X : 

^^perty  for  which  compensation  was  still  due  under  the 
convention  of  September  30,  1800.  By  Article  IV.  of 
that  convention,  property  captnred  before  exchange 
of  ratifications  was  to  be  restored  on  certain  proof 
of  property,  and,  if  condemned,  to  be  restored  or  paid 
for.  By  the  convention  of  1803  indemnity  was  limited  » 
to  cases  arising  before  September  30,  1800.  Claims, 
therefore,  for  property  captured  after  September  30, 
1800,  and  before  the  exchange  of  ratifications,  were  not 
affected  by  the  convention  of  1803,  and  were  in  fact  ex- 
cluded from  its  benefits :^32,623. 16 

Category  XI: 

Confiscations  by  order  of  Napoleon,  without  assignment 
of  cause 77,427.53 

Many  claims  for  spoliations  committed  in  1800,  liut  not  comprised  in 
category  X.,  and  many  claims  for  spoilatians  prior  to  1800  wen*  ]>Iaced  by 
the  commission  at  once  on  the  rejected  list.^ 

On  the  30th  of  December  18:i5,  the  day  before  the 
CommiMionera'  R«port.  boanl's  final  adjournment,  the  comiiiiHsioners  signed  the 

following  report,  which  they  directed  to  be  recorded : 

"The  Under8igne<l  Commissioners,  Citizens  of  the  United  States,  ap- 
pointed by  the  President,  by  and  with  the  advice  and  consent  of  the  Seri- 
ut-e,  under  the  act  of  Congress  to  carry  into  eff*ect  the  Convention  between 
the  United  States  and  his  Majesty  the  King  of  tbt^  French,  concluded  at 
Paris  on  the  4th  of  Jul}-  1831,  have  the  honour  to  submit  to  the  Secretary 
of  State  the  following  Report : 

"For  the  manner  in  which  the  Board  was  orj^anized;  for  the  rules  and 
regulations  adopted  by  it  from  Ijfime  to  time,  and  for  the  circumstances 
attending  the  discharge  of  it«  several  duties,  they  beg  to  refer  to  their 
Journal  which  accompanies  this  report. 

"The  questions  which  arose  in  the  progress  of  their  examinations  were 
numerous  and  many  of  them  novel,  complicated  and  difficult,  but  the 
principles  which  they  involved,  so  far  as  they  regulated  the  decisions  of 
the  Board,  it  is  believed,  may  be  satisfactorily  included  in  a  brief  num- 
mary.  It  was  held,  that  the  relief  provided  for  under  the  Conveuti<m 
could  be  awarded  only  to  American  citizens,  for  injuries  to  American  prop- 
erty, and  where  the  right  to  indemnity  had  never  been  transferred  to  the 
sabject  of  a  foreign  Government;  that,  to  constitute  a  valid  claim,  the 

'  8.  Ex.  Doc.  417,  23  Cong.  1  seas.  See  11.  Ex.  Doc.  147,  22  Cong.  2  sess. 
87,90. 
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owner  of  the  property  must  have  been  entitled  at  the  time  of  the  spolia- 
tion to  the  protection  and  aid  of  the  United  Stat-os;  that  the  act  com- 
plained of  was  clearly  authorized  by  France,  or  directly  sanctioned  by 
those  acting  under  her  authority  either  judicial,  civil  or  military:  thai  it 
was  plainly  unlawful,  in  violation  of  the  Law  of  Nations  or  of  Treaty 
Stipulations  between  France  and  the  United  States;  that  the  injury  was 
not  the  loss  of  expected  gains  but  substantial,  and  susceptible  of  pecuniary 
indemnity,  and  that  the  claim  remained  unimpaired  and  in  full  force 
against  I  ranee  at  the  date  of  the  Convention  of  1831 — such  was  the  gen- 
eral character  of  the  reclamations  which  have  been  recognized  by  the 
Hoard  and  which  constitute  the  basis  of  their  awards.  To  establish  them, 
the  claimant  w<'i8  uniformly  required  to  produce  the  highest  evidence 
which  was  accessible  to  him;  the  record  of  condemnation  where  any  ex- 
isted, certified  in  legal  form,  and  when  that  did  not  exist  or  could  not  be 
had,  some  original  document  exhibiting  the  facts  and  circumstances  and 
whose  authenticity  admitted  of  no  doubt.  Where  the  original  records 
had  been  mislaid  or  destroyed,  or  the  claimant's  efforts  to  procure  copies 
of  them  had  failed,  or  where  from  the  nature  of  the  act  it  was  not  sus- 
ceptible of  verification  by  records,  secondary  evidence  was  admitted  with 
the  greatest  caution. 

'*  From  the  manner  in  which  the  records  of  the  French  Prize  Courts  are 
made  up,  they  became  proofs  of  the  highest  value;  they  recite  the  facts  as 
they  appeared  in  evidence,  the  allegations  and  admissions  of  the  parties  and 
the  grounds  on  which  the  .Judguient  of  the  Court  was  based.  In  general, 
therefore,  they  ascertain  the  fact*  on  which  the  charge  of  unlawful  injury, 
if  any  there  be,  must  be  sustained.  As  the  claimant  was  not  permitted 
to  substitute  before  the  Conmiission  an  amended  case,  from  that  which 
had  been  submitted  to  the  adjudication  of  the  French  Tribunal,  his 
failure  to  produce  the  decree  of  condemnation  was  followed  by  a  disallow- 
ance of  his  claim  unless  it  was  clearly  shown  to  have  been  beyond  his 
power,  for  whilst  these  decisions  of  the  French  Tribunals  were  not  held  as 
conclusive  against  the  ])arty,  where  made  under  decrees  in  clear  violation 
of  the  established  principles  of  national  law,  still  they  were  required  to 
be  produced  that  the  grounds  of  the  proceedings  might  be  seen  and  fully 
understood.  For  every  purpose  the  evidence  tiled  by  the  claimant  was 
compared  with  that  received  through  the  De))artment  of  State  from  the 
French  (Government,  including  always  the  papers  found  on  board  of  the 
vessels  at  the  time  of  the  capture;  so.  too,  the  evidence  tiled  by  one  claim- 
ant was  always  collated  with  that  filed  by  others  claiming  under  the  same 
spoliation  and  where  any  circumstance  suggested  such  a  course,  the  proofs 
in  several  were  examined  together. 

''In  fixing  the  amount  of  these  allowances  and  in  determining  as  to  the 
persons  to  whom  they  should  be  payable,  it  has  been  the  object  of  the  Board 
to  award  to  each  a  just  indeiuuity  for  the  loss  actually  sustained.  How- 
ever reasonable  may  have  been  the  calculation  of  jirolits  or  whatever  may 
have  been  the  circuiiistauces  of  the  spoliation,  no  damages  have  been 
added  to  the  measure  of  actual  loss,  and  though  mauy  years  have  elapsed 
since  the  claims  were  made  known  to  the  French  (iovernment,  interest 
has  in  no  case  been  allowed.  In  ordinary  cases,  the  value  of  the  property 
at  tlu^jtinie  of  the  unlawful  taking  and  the  expenses  incurred  in  a  reason- 
able effort  to  defend  or  reclaim  it,  have  b«*en  taken  as  the  measure  of  loss. 
When  the  pro]>erty  was  seized  on  shore,  at  the  place  to  which  it  was  des- 
tined, and  the  market  price  could  be  satisfactorily  shown,  that  was  adopted 
as  the  criterion  of  its  value  If  from  any  cause  this  could  not  be  ascer- 
tained, recourse  was  had  to  the  cost  and  charges  as  in  other  cases.  The 
vessid  was  generally  estimated  at  her  cost  to  the  owner,  deducting  a  reason- 
able percentage  for  any  subse«|uent  di'preciation.  To  the  value  of  the 
vessel  was  added  two-thir<ls  of  her  freight,  where  the  voyage  was  incom- 
plete; where  full  freight  ha<l  been  earned,  but  from  some  cause  was  not 
paid  at  the  time,  tiie  allowance  was  increased  accordin^-ly. 

"The  Cargo  when  taken  at  sea  was  estimated  at  its  invoice  cost,  with  t)ie 
usual  and  ordinary  shipping  charges.  Tht?  customary  brokerage  on  the 
purchase  of  goods,  the  expenses  of  the  shipment  with  a  fair  premium  of 
insurance  for  the  particular  voyage,  ascertained  at  the  time  of  shipment, 
and  calculated  to  cover,  made  U])  these  charges. 
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"As  the  premium  was  regarded  as  an  eqaivalent  for  tbo  hazards  of  the 
voya$i;o,  and  as  indicating  the  consequent  increase  of  value,  it  was  allowed, 
whether  this  risk  had  been  incurred  by  an  iu surer  or  was  borne  by  the 
owner  himself.  In  cases  of  capture  and  release,  where  doubts  existed  as 
to  the  neatral  character  of  the  vessel  or  circumstances  [existed]  justifying 
the  capture,  nothing  has  been  allowed,  unless  the  delay  was  unreasonable: 
and  then  only  for  the  wages  of  the  crew,  the  expenses  of  their  support  and 
the  damage  incurred  by  the  vessel  during  the  detention.  When  the  prop- 
erty was  recaptured  from  the  French  and  restoretl  on  the  payment  of  sal- 
vage, the  amount  so  paid,  with  the  incidental  charges,  was  held  to  be  the 
measure  of  the  owner's  damage;  so,  too,  in  the  case  of  ransom,  the  simi 
paid  was  awarded  as  the  amount  of  conipenHation ;  but,  when  the  property 
after  the  capture  had  been  sold  and  a  proportion  of  its  proceeds  given  up 
as  the  price  of  a  partial  restitution,  the  indemnity  was  calculated  as  in  an 
ordinary  case  of  contiscatiou,  deducting  the  sums  received  by  the  claimants 
under  the  compromise. 

*^In  the  distribution  of  the  amounts  awarded,  reference  was  had  to  the 
claimant's  actual  loss.  Whatever  he  had  received  under  contracts  of 
insurance  was  deducted  from  his  award ;  and  when  the  Insurers  were  claim- 
ants before  the  Board,  their  claims  were  generally  allowed  as  valid  for  the 
sams  they  had  paid;  the  only  exception  to  this  rule,  was  iii  cases  of  loss 
which  had  been  specially  a^asted  between  the  parties  by  com]»roniise  or 
otherwise,  and  in  such  cases  the  object  has  been  to  carry  into  effect  the 
intention  of  the  parties  at  the  time  of  the  adjnstment. 

"  Having  thus  stated  the  general  principles  by  which  the  Board  was 
guided  in  it«  decisions  on  the  validity  and  amoniit  of  claims  and  in  the 
distribution  of  its  awards,  the  Undersigned  subjoin  a  Descriptive  list  of 
the  several  books  which  have  been  prepared  und(>r  their  direction  and 
which  accompany  this  Report. 

''A.  Journal  or  the  proceedings  of  the  Board. 

"  B.  A  list  of  all  the  Memorials  presented  numbered  ])rogressively  from 
1  to  3148. 

**C.  A  list  of  all  the  spoliations  complained  of  in  the  Memorials  above- 
mentioned. 

**  D.  A  list  of  the  several  awards  made  by  the  Hoard,  arranged  for  con- 
venience of  reference,  under  the  heads  of  the  vessels  which  were  the 
snbjects  of  Spoliation  or  which  had  been  at  some  time  employed  in  trans- 
porting the  pro]^rty  seized. 

**  From  these  it  appears  that  the  number  of  spoliations  complained  of  in 
3148  Memorials  was  883;  of  which  1567  Memorials  referring  to  361  spolia- 
tions have  been  made  the  basis  of  Awards  amonuting  to  nine  million 
three  hundred  and  fifty-two  thousand  one  hundred  and  ninety  throe 
dollars  and  forty  seven  cents. 

**The  Board  then  adjourned  to  meet  to-morrow  at  10  o'clock. 

'^G.  W.  Campbell. 
'M.  K.  Kank. 
''R.  M.  Saundfj^s. 
Attest: 

".John  E.  Frost,  Secy.'* 

When  we  consider  the  multitude  of  private  interests 
Mr.  Kase's  Notes,      at  stake,  and  the  circumstance  that  the  fund  fell  far 

short  of  satisfying  even  the  principal  of  the  claims 
which  were  found  to  be  valid,  it  is  not  surprising  that  C(mii>laints  should 
have  been  made  of  the  results  of  the  board's  deliberation.  With  a  view 
to  elucidate  the  subject  and  correct  misapprehensions,  Mr.  Kane,  shortly 
after  the  adjournment  of  the  commission,  ]iubli8hed  a  ])amphlet  in  which 
he  set  forth  the  general  principles  by  which  the  board  had  been  guidedJ 


'  Notes  on  Some  of  the  Questions  Decided  by  the  Hoard  of  Commissioners 
nnder  the  Convention  with  France,  of  the  4th  July  1831.  Philadelphia^  1836. 
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He  discussed  the  subject  under  two  general  heads — first,  the  title  of  the 
olaiuiant  to  participate  in  the  fund;  and  second,  the  nieasnre  of  comx>en- 

sation. 

Under  the  first  head,  the  first  topic  discussed  was 
Hational  Character  of  ^^^^  ^^.  ^^^  national  character  of  the  claim.    The  com- 

Claim. 

mission  required  that  the  claim  should  be  altogether 
American,  that  it  should  have  originally  belonged  and  have  continued  to 
belong  to  an  A^nerican  citizen.  The  question  whether  a  foreigner  domi- 
ciliated in  the  United  States  for  commercial  purposes  was  entitled  to  the 
benefits  of  the  convention,  did  not  arise  before  the  commission.  Several 
cases,  however,  occurred  where  the  claimants,  who  were  American  citizens 
by  birth,  and  had  not  renounced  their  allegiance,  were  at  the  time  of  the 
spoliation  residing  in  foreign  countries.  Where  the  foreign  nation,  within 
whose  territories  the  claimant  was  domiciliated,  was  at  war  with  France, 
and  the  property  was  taken  jure  belliy  the  claim  was  disallowed.*  But  where 
the  country  in  which  he  was  a  resident  was  neutral,  he  was  held  to  retaiu 
the  right  to  protection.'^  Where  the  claimant,  though  a  resident  citizen 
of  the  United  States,  was  interested  in  a  foreign  commercial  house,  he  was 
regarded,  in  respect  of  the  property  of  such  hoase,  as  domiciled  in 'the 
country  in  which  the  house  was  situated.  It  was  also  held  that  a  citizen 
might  renounce  the  protection  of  his  government  by  violating  its  laws. 
By  the  act  of  Congress  of  February  7,  1806,  commercial  intercourse  was 
prohibited  between  '^persons  resident  within  the  United  States  and  per- 
sons resident  within  any  part  of  that  island  (Hispaniola)  not  in  the  pos- 
session and  under  the  acknowledged  government  of  France.''  Where  a 
vessel  when  captured  was  violating  this  statute,  indemnity  was  refused. 
The  same  rule  was  applied  in  ca^es  of  violation  of  the  embargo  of  Decem- 
ber 22,  1807,  and  the  nonintercourse  act  of  March  1,  1809. 

The  convention   made  provision  only  for  cases  of 

^'^ro'e^'^"'"*      unlawful  captures  of  American    ^'property."     By  a 

majority  of  the  board  it  was  determined  that  property 
should  be  held  to  include  "only  those  interests  which  were  absolutely 
vested  before  the  intervention  of  France,  or  which  became  so  in  conse- 
quence of  that  intervention.  Commissions,  therefore,  as  well  as  profits, 
wages  of  seamen,  and  a  variety  of  minor  contingent  interests,  were  held 
not  to  possess  the  character  of  property."  The  claims  of  insurers  were, 
however,  regarded,  whether  the  loss  was  total  or  partial,  though  the  com- 
missioners under  the  Florida  treaty  seemed  to  have  treated  insurers  as 
assignees  and  recognized  them  as  claimants  only  in  case  of  total  loss. 
The  commissioners  under  the  French  convention  acted  upon  a  broader 
principle.^ 

The  next  subject  discussed  by  Mr.  Kane  was  that  of 

Agrenoy  of  France,     the  nature  of  the  act  which  formed  the  subject  of  com- 
plaint.    Was  it  the  act  of  France!    In  a  large  propor- 
tion of  the  injuries,  the  agency  of  France  was  direct  and  obvious.    Where 
there  were  judicial  proceedings,  the  commissioners  recognized  the  princi- 
ple that  a  state  is  politically  answerable  only  for  the  decisions  of  its 


•  The  Pizarro,  2  Wheat.  228. 

2  Muiray  v.  Charming  Betneyy  2  Cra.  120. 

'•^Ciracic  v.  2ietv  York  Insurance  Co.,  8  Johns.  237,  245. 
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highest  tribunals ;  but  where  the  course  of  decisions  in  the  highest  court 
was  absolutely  uniform,  and  a  reversal  of  the  condemnation  was  hopeless, 
the  claimant  was  not  re<iuircd  to  show  that  he  had  prosecuted  an  appeal. 
Seizures  of  munitions  of  war  and  provisions,  and  levies  of  pecuniary  con- 
tributions in  neutral  territory  by  national  functionaries  for  public  uses, 
were  treated  as  grounds  for  indemnity.  Also  the  burning  of  American 
vessels  at  sea  by  a  French  squadron  to  conceal  its  course  from  the  enemy. 
Spoliations  of  a  minor  sort,  having  the  character  of  personal  depreda- 
tions, were  excluded.*  But,  apart  from  spoliations  in  which  the  agency 
of  the  French  Government  through  its  own  officers  was  in  (xuestion,  there 
was  a  large  class  of  cases  in  which  it  was  alleged  that  France  intinenced 
or  compelled  other  nations  to  commit  wrongs.  This  allegation  especially 
affected  claims  growing  out  of  spoliations  in  Holland  and  Denmark. 

When  the  convention  between  the  United  8tates  and 
Case  of  HolUnd.       France  of  1831  was  concluded  more  than  a  year  had 

elapsed  since  AVheaton  brought  to  a  successful  termi- 
nation his  negotiations  with  Denmark  for  the  payment  of  the  claims  of 
American  citizens  on  account  of  the  seizure,  detention,  condemnation,  and 
confiscation  of  their  vessels,  cargoes,  or  other  property  in  that  country. 
If  Denmark  was  thus  liable,  was  not  Holland  alsof  If  so,  the  claims 
against  Holland  were  not  valid  charges  on  the  fund  under  the  convention 
with  France.  In  reality,  the  United  States  had  practically  abandoned  the 
claims  against  Holland,  claims  which  grew  out  of  the  seizure  and  the 
seriuestration  or  confiscation  of  American  vessels  in  Dutch  ports  in  1809 
and  1810.  When  the  United  States  pressed  the  claims  in  1815,  the  Dutch 
Government  denied  its  responsibility  on  the  ground  that  when  the  seizures 
occurred  the  Netherlands  were  under  the  actual  government  of  France. 
The  discussion  continued  from  time  to  time  for  five  years.  The  cases  of 
three  vessels  were  particularly  discusHed:  The  Baltimore,  Captain  Philips; 
the  liacehus.  Captain  Johnson;  the  St.  Michael,  Captain  Dawson.^  On 
May  26,  1S20,  John  Quincy  Adams,  as  Secretary  of  State,  instructed  Mr. 
A.  H.  Everett,  the  charg<^  d'aftaires  of  the  United  States  at  The  Hague,  to 
forbear  to  press  the  matter  further  for  the  pr<'8cnt.  This  step  was  taken 
at  the  request  of  the  Dutch  Government,  made  through  its  minister  at 
Washington,  that  the  claims  be  not  further  ])ressed.''  The  commissioners 
under  the  convention  with  France  decided  that  these  claims  constituted 
valid  demands  against  the  French  nation.  Mr.  Kane  discussed  the  ques- 
tion as  follows : 

^'  Ist.  Holland,  after  some  ten  years  of  political  changes,  during  which 
though  nominally  independent  she  was  tributary  to  all  the  projects  of 
France,  had  received  in  the  mouth  of  June  1806,  a  king  of  the  Napoleon 
family.  But  it  was  manifest,  that  in  placing  Louis  npon  the  throne,  his 
brother  had  not  renounceil  his  control  over  tlie  affairs  of  that  country. 
The  form  of  distinct  sovereignties  was  presented  to  the  public  eye;  but 
the  energies  of  the  Dutch  people  were  directed  more  than  ever  to  the 
advancement  of  the  imperial  policy.  At  last,  in  the  concluding  month  of 
1809,  a  new  crisis  approached.  At  a  moment  when  the  finances  of  Holland 
were  in  a  state  of  extreme  embarrassment,  she  was  required  to  destroy  her 
commerce  with  foreign  nations,  which  formed  the  principal  source  of  her 

'  r.  S.  V.  Jones,  3  Wash.  C.  C.  218;  Case  of  Choline,  2  L.  G.  714,  754. 
-  Am.  State  Papers,  For.  Rel.  V.  598-629. 
» Id.  629. 
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revenaes.  Loui8  ventured  to  remonstrate,  and  delayed  compliance  with 
the  mandate.  He  was  reminded  in  reply,  that  the  country  of  which  he 
was  sovereign  was  a  French  conquest,  and  that  'his  highest  and  impre- 
scriptible duties  were  to  the  imperial  crown;'  and  it  was  announced  to 
him,  in  terms  which  could  not  oe  mistaken,  that  the  project  of  uniting 
Holland  to  the  empire  was  already  matured,  and  that  its  consummation 
could  only  be  postponed  by  his  un(}ualified  obedience.  Among  the  most 
decided,  though  not  the  first  tests  of  his  submission,  as  he  has  since  de- 
clared to  the  world,  '  the  pretended  treaty  of  the  16th  of  March  1810, 
which  was  in  fact  a  capitulation,  was  presented  to  him  to  be  ratiHed.'  *  It 
was  imposed,'  he  adds,  M)y  the  emperor;'  and  a  prisoner  as  Louis  was  at 
the  time  at  Paris,  he  had  no  choice  but  to  yield.  The  l*Yench  armies  had 
forcibly  possessed  themselves  beforehand  of  several  of  the  Dutch  fortresses ; 
French  otticers  of  the  customs  occupied  all  the  ports  and  outlets  of  the 
kingdom;  and  Napoleon,  confounding  apparently  his  purposes  with  their 
execution,  had  already  directed  his  decrees  to  the  authorities  of  Holland 
iis  if  it  was  one  of  the  departments  of  France.  The  assent  of  the  king 
however  did  not  avail  to  prolong  his  reign.  The  troops  of  his  brother 
continued  to  advance,  they  menaced  Amsterdam,  the  popular  feeling  was 
inflamed,  and  in  th<^  vain  hope  of  averting  a  new  revolution,  Louis  abdi- 
cated on  the  Ist  of  July  in  favour  of  his  son.  It  was  unnecessary:  the 
emperor's  arrangements  were  already  made:  a  decree  of  thirteen  articles 
was  issued  on  the  Uth  from  the  palace  of  Hambouillet,  the  first  of  which 
declared  that  Holland  was  united  to  the  empire. 

''The  tenth  article  of  the  treaty  (»f  lOth  March  1810  waa  as  follows: 
'AH  merchandize,  which  has  arrived  in  American  vessels  in  the  i>ort8  of 
Holland  nince  the  1st  of  January  1809,  shall  be  placed  under  sequestia- 
tiou,  and  shall  behmg  to  France,  to  be  disposed  of  according  to  circum- 
stances and  to  the  ])olitical  relations  with  the  United  States.'  It  was 
executed  in  the  spirit  which  suggested  it,  rather  than  according  to  its 
terms:  every  American  cargo,  without  reference  to  the  date  of  ite  inip(»r- 
tation,  was  sefpieHtered  at  once.  Some  were  afterwards  released  nnder 
the  decree  of  9th  July  1810,  or  by  special  favtmr;  but  the  greater  namber, 
after  more  or  less  delay,  were  sold  by  the  im])erial  order,  and  their  pro- 
ceeds piiHSt>d  into  the  caisHc  d'amortifmeinent  at  Paris. 

"It  was  for  the  value  of  these  cargoes,  that  reclamations  were  made 
before  the  commissioners.  The  bri<*f  a<'couiit  which  has  been  given  of  the 
political  condition  of  Holland  from  the  year  1H09  till  it  was  formally 
merged  in  the  French  empire,  sulliciently  ex]daiu8  the  reason  for  allowing 
them.  Holland  was  already  a  de]>endent  king<loiii,  and  Louis  a  merely 
nominal  sovereign.  The  treaty  was  a  form;  in  substance  it  was  an  impe- 
rial decree. 

"2d.  The  spoliations  to  which  Denmark  ministered  were  of  a  different 
character.  The  grand  project  of  Napoleon,  which  was  to  effect  the  subju- 
gation of  Gn'at  Britain  by  excluding  her  manufactures  and  the  produotions 
of  her  colonies  from  the  markets  of  the  world,  had  received  the  assent  of 
nearly  all  European  soven>igns.  Denmark  had  been  at  war  with  England 
since  the  attack  of  Co]»enhagen  in  1807,  and  had  vied  with  France  in 
edicts  for  the  imprisonment  of  British  subjects  and  the  contiscation  of 
their  property.  But,  in  the  summer  of  1810,  she  had  not  ext-ended  to  her 
ti^rritories  the  prohibitions  of  the  continental  system.  Large  quantities 
of  colonial  produce  belonging  to  American  citizens  were  in  consequence 
collected  in  the  duchy  of  Holstein.  The  city  of  Hamburg  formed  the 
frontier  ]>ost  of  the  French  custom  houses;  and  its  proximity  to  the  free 
port  of  Altona,  from  which  it  is  divided  only  by  a  geographical  line, 
offere<l  great  facilities  to  the  secret  introduction  of  forbidden  merchandize 
from  the  adjacent  duchy. 

'*  At  this  time,  10th  August  1810,  the  decree  of  Trianon  was  promulgated, 
whi<'h  marked  tlie  first  <"hange  in  the  ini]>erial  policy  by  declaring  a  tariff 
on  the  productions  of  British  colonies.  This  was  followed  on  the  2d  of 
October  1810  ))y  a  decree  of  Foutainebleau,  applying  the  provisions  of  the 
former  decree  to  all  colonial  ])roduce  found  in  the  Hauseatic  towns,  or 
which  might  be  imported  into  tlieni  thereafter.  A  thinl  decree  bore  date 
the  ith  of  October :  it  recited  that  much  colonial  merchandize  bad  been 
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bronght  into  Holntein  by  Danish  privateers,  and  authorized  its  introduc- 
tion within  the  lines  of  French  custom  houses,  by  the  way  of  Hamburg,  at 
any  time  before  the  1st  of  November  following,  on  compliance  with  cer- 
tain formalities  and  payment  of  the  prescribed  duties.  No  doubt  these 
duties  were  enormous,  prohibitory  even;  but  in  this  there  was  nothing  to 
complain  of.  60  far  as  the  decree  of  the  2d  of  October  was  retroactive,  it 
affected  those  only  who  had  been  guilty  of  an  oft'euse  against  the  regula- 
tions previously  in  force;  and  as  to  the  future,  it  was  optional  with  the 
owners  of  the  goods,  whether  they  would  avail  themselves  of  the  privi- 
le;;e  of  bringing  them  to  i  lamburg  on  the  terms  proposed,  or  not.  A  series 
of  ordinances  of  the  king  of  Denmark  succeede<l  however,  which  deprived 
them  of  this  right  of  choice. 

"The  first  of  these  was  issued  at  Fredericsberg  on  the  20th  of  October. 
After  auDouDcing  the  qualified  removal  of  the  interdict  on  importations 
of  certain  goods  into  Hamburg  by  the  French  decree  of  the  2d,  and  con- 
ceding to  those  Interested  the  royal  permission  to  avail  themselves  of  the 
privilege  granted  by  'the  friendshij)'  of  the  French  emperor;  it  pro- 
ceeds to  declare  the  purpose  of  the  king,  to  '  co-operate  on  his  part  in 
attaining  the  object  of  the  emperor,  by  raising  the  prices  in  the  duchies 
of  wares  named  in  the  tariff  to  the  height  %vhi(-li  they  have  reached  in  the 
neighbouring  countries  in  which  the  French  tariff  is  already  established, 
and  by  preventing  as  far  as  possible  the  illicit  exportation  of  colonial 
goods.'  It  then  ordains,  that  everyone  having  in  the  duchies  any  such 
goods  as  are  specified  in  the  French  tarilf,  shall  declare  the  same  within 
forty-eight  hours  on  pain  of  confiscation,  and  shall  within  forty-eight 
hours  more,  make  report  of  the  quantity  he  intends  exporting  to  Ham- 
burg; it  fixes  the  manner  in  which  the  transit  shall  take  place,  by  the 
way  of  Altona,  and  enacts  that  goods  once  entered  for  transit  shall  not 
afterwards  remain  in  the  country;  it  charges  a  transit-duty  of  six  per 
cent  ad  valorem  on  the  goods  so  reported,  in  addition  to  that  previously 
subsisting,  and  on  the  goods  which  shall  not  be  reported  it  levies  a  heavier 
iyipost  than  that  prescribed  by  the  tariff  of  Trianon. 

"Other  ordinances  followed  on  the  26th  of  the  same  mouth,  avowedly 
at  the  request  of  the  French  emperor,  and  having  for  their  object  the 
expulsion  of  colonial  produce  from  the  Danish  territories.  At  last  it  was 
announced,  that  by  a  royal  decree  of  the  9th  of  November,  *all  colonial 
goods  held  on  foreign  account  in  the  duchies  of  Slcswig  and  Holstein,  so 
far  as  they  are  referred  to  in  the  ordinance  of  the  20th  of  October,  shall 
within  twenty-four  hours  after  the  imblication  of  the  present  decree  l»o 
reported  by  the  factors  or  other  holders  for  exportation  to  Hamburg;  and 
in  default  of  such  report,  shall  be  conHscat-ed.' 

"Driven  by  force  of  these  extraordinary  enactments  out  of  the  Danish 
territory,  the  route  designated,  and  all  escajje  fully  gunitled  against,  the 
colonial  merchandize  pjissed  into  Hamburg,  and  there  becamt^  subject  to 
the  tariff  of  Trianon.  The  (»nly  indulgence  which  could  be  obtained  by 
the  owners,  wjis  a  permission  to  pay  their  duties  in  kind,  by  surrendering 
two-thirds  of  the  goods  to  the  French  Government;  th<^  rest  stan<ling 
charged  with  the  transit  duties  and  other  expenses,  which  generally  more 
than  consumed  it. 

"Such  is  the  history  of  the  claims,  which  were'cbissed  as  the  Holstein 
and  Hamburg  cases.  They  present,  on  the  ]>art  of  Denmark,  a  train  of 
wrongs  unworthy  of  a  state  uminestionably  sovereign  and  professing  to 
be  free,  committed  against  the  citizens  of  a  friendly  nation,  who  had  vio- 
lated no  law,  and  were  entitled  to  protection  by  every  title  of  hospitality 
and  justice. 

"  But  the  question  before  the  board  regarded  not  Denmark,  but  France. 
One  cannot  be  charged  with  the  acts  of  the  other;  for  neither  was  de- 
pendent. It  may  be,  that  the  conduct  of  king  Frederic  was  dictat«'d  by 
his  anxiety  to  conciliate  the  favour  of  the  French  emperor;  or  ))erbaps  he 
was  moved  by  the  portion  of  the  s]>oil  which  might  fall  into  his  hands :  we 
had  nothing  to  do  with  his  motives  or  his  fears.  The  act  was  his  own :  the 
kingdom  of  Denmark  was  then,  as  now,  independent. 

"France  might  plead  the  systematic  evasion  of  her  commercial  regula- 
tions at  Hamburg,  and  the  well-known  illicit  destination  of  some  of  the 
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lucrobandizo  which  was  stored  in  llolsteiii,  to  excuse  the  oomplacenoy  with 
which  she  re;;arded  the  ordiDaiices  of  the  king:  we  cannot  oomplain  that 
she  did  not  relax  her  tariff  iu  favoar  of  the  relactant  importers  from  the 
Danish  dominions. 

''This  then  is  the  broad  distinction  hetween  the  cases  of  Uolland  and 
Denmark.  The  former  was  a  nominal,  the  bitter  an  actnal  sovereignty. 
The  intervention  (»f  one  was  merely'  formal,  and  was  exacted  by  force;  tlie 
other  was  the  voluntary  pander  to  French  avidity." 

If  in  any  case  it  wiis  decided  that  the  act  complained 
Municipal  Regulations,  of  was  the  act  of  France,  the  next  question  considered 

was  whether  the  act  constituted  an  unlawful  seizure, 
capture,  HC(|Uostrati<>n,  confiscation,  or  destruction  of  property.  Where 
property  was  condemned  for  vi(dation  of  nmnicipal  regulations  within 
niuni<-ipal  Jurisdiction  this  i^uestion  was  answered  in  the  negative. 
Article's  VII.  and  VIII.  of  the  Berlin  decree,  preventing  the  reception  of 
vessels  <.'oining  directly  from  British  ports,  and  punishing  fraudulent  at- 
tempts to  cvadi'  the  prohibition,  were  treated  as  legal.  The  enforcement 
of  the  Trianon  do<-roe  at  Hamburg  in  1810,  as  above  detailed,  was  likewise 
hold  not  to  atVord  a  ground  of  claim. 

In  one  class  of  cast's,  involving  the  validity  of  certain 
The  St.  Dominfo  Cases,  alleged  municipal  regulations,  the  conclusion  of  the 

board  was  more  definite  than  the  reason  by  which  Mr. 
Kane  seeks  to  explain  it.  The  class  iu  <|uestion  was  that  of  vessels  cap- 
tured on  a  voyage  to  (»r  from  port«  in  St.  Domingo  (Hispaniola),  under 
the  French  arrcU'tt  prohibiting  trade  with  ports  of  the  island  occnpie<l  by 
the  blacks.  In  some  cases  the  vessels  were  regularly  condemned,  while  in 
others  the  condemnation  was  irregular  or  altogether  lacking;  but  in  eaii'h 
<-a.se  it  w:is  conceded  that  the  vessel  was  on  a  voyage  to  or  from  a  pro- 
hibited port,  and,  on  the  rule  applied  by  the  board,  that  irregularities  iu 
procedure  would  not  avail  a  guilty  claimant,  it  was  considered  that  no 
indenmilicatiou  could  bo  allowed  unless  the  arrCU's  were  unlawful.  In 
.Inly  1H(K)  the  blacks,  who  had  for  some  time  been  in  revolt,  declared 
their  in<lo]>endence  and  established  a  constitution  of  government.  '*  In 
the  beginuing  of  180*J,*'  says  Mr.  Kane,  '*  a  French  army  attempted  their 
subJu«xation,  and  from  that  tiuu^  till  the  year  18(H>  the  arrcf^  in  question 
were  published  by  the  French  cuptains-genoral  of  the  island.  The  object 
of  all  of  thorn  was  the  same — the  prohibition  of  commerce  with  the  rerolt- 
ers,  some  declaring  thtr  island  in  a  state  of  siege,  while  others  subjected 
to  capture  and  confiscation  all  foreign  vessels  found  within  a  prescribed 
distance  of  the  coast,  or  coming  out  of  ports  occupied  by  the  rebels,  or 
bound  to  those  ]>orts,  whether  rleare<l  directly  for  them  or  having  masked 
clearances.  Shortly  after  this  p(>riod  t  he  attention  of  France  was  diverted 
from  the  concerns  of  St.  Domingo,  but  it  was  only  in  1825  that  she  for  the 
first  time  recognized  the  ptditical  indei»endeuce  of  the  island.'^  The  Vnited 
States  never  recognized  the  goverujuent  of  the  blacks,  and  Mr.  Kane  prop- 
erly observes  that  '*tho  question  of  in<Iependent  or  not  is  a  question  for 
governments,  with  whieh  citizens  have  no  right  to  int<irme<ldle."  From 
this  premise  he  draws  the  conclusion  that  "th**  arrr/c'«promulgate<l  by  the 
Fren<h  authorities  were  not  iu  thomselvf»s  unlawful,*'  and  then  declares: 

"It  is  unne(ressary  to  imiuiro  further  into  their  character.  They  may 
have  blended  municipal  remedies  with  belligerent  rights,  or  may  have 
transcended  the  proper  limits  of  both ;  but  thoy  certainly  interdicted  com- 
merce with  the  blacks,  and  this  interdiction  our  citizens  were  bound  to 
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respect.  If  their  property  had  heen  seized,  condemned,  eonfiscated,  it  was 
among  the  hazards  of  which  they  were  not  ignorant,  and  which  the  alterna- 
tiFe  of  large  profits  stimulated  them  to  encounter.  France  may  have  done 
wrong  iu  arresting  them:  she  may  have  arrogated  a  jurisdiction  which  did 
belong  to  her;  and  for  this  the  United  States  might  have  held  her  answer- 
able. She  may  have  condemned  them  irregularly ;  but  the  citizen  has  lost 
nothing  by  the  irregularity,  and  can  have  no  claim  to  indemnity.'' 

The  indefiniteuess  of  the  foregoing  statement,  in  which  the  lawfulness 
of  the  decrees  is  assumed  without  regard  to  whether  they  may  have  *^  trans- 
cended the  proper  limits"  both  of  municipal  remedies  and  belligerent 
rights,  and  in  which  condemnation  under  them  is  treated  as  at  most  an 
''  irregularity,"  may  be  dispelled  by  stripping  the  explanation  of  every- 
thing but  the  sentence  in  which  it  is  admitted  that  the  United  States 
"  might  have  held  "  France  *^  answerable,"  but  did  not.  Municipal  inter- 
dicts forbidding  intercourse  with  ports  in  the  possession  of  insurgents  or 
belligerents,  as  a  substitute  for  a  blockade  duly  instituted  and  maintained, 
have  generally  been  treated  as  invalid.'  The  claims  against  Spain,  settled 
under  the  Florida  treaty,  were  largely  based  on  her  attempts  to  enforce 
her  laws,  forbidding  intercourse  with  her  colonies,  against  commerce  with 
Spanish-American  ports  which  were  in  the  possesion  of  belligerents,  and 
which  she  was  unable  effectively  to  blockade.  But  in  the  case  of  San 
Domingo  the  United  States  had  seen  tit  not  only  to  recognize  the  French 
arreteSf  but  to  assist  in  enforcing  them  by  forbidding  intercourse  between 
the  United  States  and  every  part  of  the  island  not  in  the  actual  possession 
or  Government  of  France.^  Back  of  this  fact  the  board  evidently  did 
not  deem  it  proper  to  go.' 

As  to  the  various  cases  in  which  the  seizure  and 

Qoactioxig  of  Interna-  destruction  of  American  property  was  justified  by  the 

immediate  bearing  of  the  law  of  nations,  Mr.  Kane 
says: 

"  1st.  Confiscations  of  property  contraband  of  war  anterior  to  the  31st 
of  July  1809,  when  the  treaty  of  1800  expired  by  limitntiou,  and  the 
seizure  and  detention  of  vessels  containing  it,  for  the  purpose  of  unload- 
ing them,  were  of  course  decided  by  referenc'e  to  that  treaty.  Those  of 
later  date,  when  the  treaty  had  expired,  rested  on  a  ditfereut  footing;  but 


» Mr.  Bayard.  Sec.  of  State,  to  Mr.  Becerra,  April  24,  1885,  For.  Rel.  1885, 
p.  254. 

2  Act  February  28,  1806,  2  Stats,  at  L.  351;  act  of  February  24,  1807, 
2Stats.  atL.  421. 

3  By  some  manuscript  notes  of  Mr.  Campbell,  for  which  I  am  indebted  to 
one  of  his  descendants,  I  find  that  he  did  not  concur  to  the  full  extent  in 
the  decision  of  the  board  in  the  St.  Domingo  caHes,  but  read  an  opinion 
expressing  his  dissent  on  certain  points.  He  admitted  the  validity  of  the 
arr^t^  as  municipal  regulations,  but  contended  that  as  such  they  could 
have  no  effect  beyond  the  territorial  jurisdiction.  A  vessel  which  had 
traded  with  a  prohibited  port  might,  on  coming  out,  be  captured  even  on 
the  high  seas  for  the  offense  committed  within  the  jurisdiction.  Such  he 
understood  to  be  the  rule  of  the  law  of  nations  as  laid  down  in  Hudson  v. 
Ouestier,  6  Cranch,  281-285.  But  he  contended  that  vessels  on  the  out- 
ward voyage  from  the  United  States,  before  they  had  come  within  the 
jurisdiction  of  St.  Domingo,  and  therefore  within  the  operation  of  the 
decrees,  were  not  liable  to  capture. 
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the  liberality  of  the  French  conrte  on  the  subject  of  oontrftband  left  little 
occasion  to  decide  the  difficult  questions  which  belonged  to  it.  In  re^^ard 
to  proviHions  and  supplies  generally,  the  board  adopted  the  role  of  the 
British  admiralty  and  of  our  own  supreme  oonrt;  and  held  them  illicit, 
only  when  they  were  destined  to  the  military  or  naval  ose  of  ao  enemy  of 
France,  and  when  they  were  not  the  productions  of  the  United  States. 

''2d.  One  class  ouly  formed  an  apparent  exception  to  the  last  part  of 
this  rule.  During  the  sie^e  of  Cadiz  by  the  French  in  1810, 1811  and  1812, 
nnmerons  cargoes  of  provisions  of  American  origin  were  despatched  from 
the  United  States  for  traffic  with  the  besieged.  The  fact  of  the  siege  was 
of  course  well  kuowu  to  those  engaged  in  these  voyages,  and  formed  in- 
deed their  principal  incentive.  A  number  of  vessels  with  this  destination 
and  object  were  takeu  by  French  boats  within  the  limits  of  the  outer  har- 
bour of  Cadiz,  or  so  immediately  in  its  vicinity  sis  to  preclude  the  excuse 
that  they  were  ignorant  of  the  continuance  of  the  siege.  They  were  cau- 
demued  on  the  ground  that  they  had  sailiHi  with  an  intention  of  violating 
the  siege,  and  had  thus  made  themselves  allies  of  the  enemy.  No  evidence 
appears  to  have  been  offered  to  the  French  courts,  nor  was  any  presented 
before  the  board,  to  show  that  this  w;is  not  their  original  intention  or 
that  it  had  l>eon  abandoned.  Their  apparent  and  uncontradicted  purpose 
therefore  wivs  to  minister  to  the  necessities  of  the  besieged  and  fortify 
their  resistance. 

''The  liiw  has  long  been  settled  in  England  and  onr  own  countrv,  that 
a  vessel  suiliug  for  a  blockaded  port  with  knowledge  of  the  blocKado  is 
liable  to  the  conse([ueuces  of  a  breach  of  it  (1  Robins.  1&4;  4  Cra.  78;  5 
Cra.  \^3d;  G  Cra.  29)  and  neither  in  our  treaties  with  foreign  powers  nor  in 
the  treatises  of  public  jurists  is  there  to  be  found  a  reason  why  a  sailing 
with  knowledge  for  a  besieged  port  should  not  have  a  similar  e(fe<*t.  It 
was  asserted  before  the  board  that  the  investment  of  Cadiz  by  the  French 
was  only  on  the  laudside.  and  by  analogy  to  some  decisions  of  Sir  William 
Scott  iu  cases  of  blockade  it  was  couteuded  that  a  maritime  expedition 
could  not  be  au  infraction  of  the  siege.  It  might  however  be  sufficient  to 
reply,  that  the  capture  of  so  many  vessels  at  the  very  opening  of  the  port 
by  boats  armed  for  that  purpose,  was  proof  iu  itself  that  the  investment 
had  been  more  complete  than  was  admitted  by  the  argument.  But  the 
analogy  on  which  the  argument  rests  is  imperfect.  In  the  cases  of  the 
Oci-an  and  the  Alert  CA  Rob.  2117, 4  Kob.  6r>),  which  are  those  referred  to,  the 
question  was,  whether  a  voyage  from  an  opeu  port  became  a  violation  of 
blockade  because  the  cargo  had  beeu  brought  overland  from  a  blockaded 
town.  Had  the  goods  in  tiiose  cases  been  captured  before  their  arrival  at 
the  place  of  exportation  by  troops  stationed  by  the  way  for  the  purpose 
of  intercepting  them,  the  facts  would  have  more  nearly  resembled  those, 
on  which  the  board  was  called  to  decide.  It  is  enough  for  the  vindication 
of  France,  that  the  means  which  she  cmphiycd  for  the  investment  of  Cadiz 
were  such  as  to  make  a  breach  of  the  investment  'evidently  dangerous.' 
Whether  she  used  ships  of  war  to  prevent  the  introduction  of  supplies,  or 
whether  she  relied  on  her  batteries  or  her  boats  to  produce  the  same  result, 
is  altogether  unimportant.  Nor  has  a  neutral  the  right  to  question  the 
adequacy  of  the  force  to  the  object,  if  there  appears  to  have  been  a  real 
intention  of  seeking  the  reduction  of  the  place  by  investment.  How  can 
he  ill  such  u  ca^e  complain  that  the  force  wfks  insutiicieut  to  occasion  evi- 
dent danger  of  capture,  and  that  he  was  himself  captured  by  that  very 
force t 

"3d.  A  still  more  ]>lain  dereliction  of  the  neutral  character  was  that  of 
an  engagement  in  the  transport  service  of  an  enemy  of  France;  as  where 
an  American  vessel  was  chartered  by  a  government  agent  to  carry  supplies 
to  the  British  garrisons  in  the  West  Indies,  and  was  captured  while  per- 
forming that  office.  The  (mly  dilliculty,  in  Ciises  like  this,  was  in  attain- 
ing a  knowledge  of  the  fact.  It  rarely  presented  itself  in  the  evidence 
before  the  prize  court,  and  did  not  perhaps  form  a  part  in  every  instance 
of  the  more  full  development  of  interests  which  was  exacted  by  the  rules 
and  practice  of  the  commissioners. 

"4th.  Under  the  tr<>aty  of  180(),  the  cargo  took  its  national  character 
from  the  Hug  under  which  it  was  carried ;  free  ships  making  free  jcooda 
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and  enemy  snips  enemy  goods.  Bat  when  that  treaty  expired,  the  general 
law  of  nations  obtained  as  between  France  and  the  United  states,  accord- 
ing to  which,  the  property  of  an  enemy  is  under  all  circumstances  a  legiti- 
mate object  of  seizure  and  conliscation.  Accordingly,  when  an  American 
had  laden  his  goods  on  board  a  British  vessel,  he  could  not  complain  that 
bis  voyage  was  broken  up  by  the  capture  of  the  vessel ;  and  for  the  same 
reason  a  British  cargo  would  authorize  the  arrest  and  temporary  detention 
of  an  American  vessel.  Still,  according  to  the  law  of  nations,  the  prop- 
erty of  the  neutral  would  not  be  affected  in  either  of  these  cases  by  its 
dissociation  with  that  of  a  belligerent.  The  American  car<;o  would  be 
restoreil,  and  the  American  ship  released  as  soon  as  she  could  be  unladen. 
The  exceptions  to  this  rule  were  founded  on  the  alleged  misconduct  of  the 
neutral.  If  he  endeavonred  to  mask  the  property  of  the  enemy,  by  com- 
mingling it  with  his  own  or  by  otherwise  investing  it  with  a  neutral 
garb,  he  was  punished  for  the  deception  by  a  forfeiture  of  his  national 
claim  to  immnnity.  Thus,  where  a  Swedish  ship  which  had  been  pur- 
chased by  an  American,  entered  a  port  under  the  dominion  of  France  then 
at  war  with  Sweden,  and  exhibit-ed  simulated  American  papers  to  protect 
herself  from  capture  as  an  enemy,  her  cargo  belonging  to  the  same  Ameri- 
can was  held  justly  liable  to  condemnation. 

*'5th.  The  absence  of  appropriate  documents  to  establish  the  American 
charjicter  of  a  vessel  or  its  cargo,  constituted  another  sntUcient  ground 
for  its  arrest  and  detention.  But  it  was  held  by  the  board  that  the  defi- 
ciency was  not  per  ae  a  ground  for  condemnation.  The  seventeenth  article 
of  the  treaty  of  1800 provided  that  such  cases  should  be  examined  by  a  proper 
tribunal,  and  that  their  neutrality  might  be  sufticiently  established  '  bv 
other  proofs  admissible  by  the  nsage  of  nations.'  The  absence  of  a  simi- 
lar provision  in  the  treaty  of  1778,  connected  with  a  stipulation  that  neu- 
trals should  in  times  of  war  be  provided  with  certain  national  documents, 
had  given  room  for  a  different  decision  by  the  French  courts.  But  the 
commissioners  were  of  opinion  that,  independent  of  the  treaty  of  1800, 
and  of  course  after  it  had  expired,  secondary  proofs  of  nationality  could 
not  be  rejected  in  ordinary  cases  without  violating  the  law  of  nations. 
The  eleventh  article  of  the  French  regulations  of  26th  Jnly  1778,  which 
(»rdained  that  'regard  shonld  be  had  only  to  the  documents  fonnd  on 
board'  at  the  time  of  capture,  was  regarded  as  itself  an  interpolation  in 
the  code  of  public  law  which  no  nation  had  authority  to  make.  It  was 
unnecessary  to  appeal  on  this  point  t<»  the  unvarying  rules  of  other  coun- 
tries. The  very  words  of  the  treaty  of  180()  recognize  that  other  proofs 
are  *  admissible  by  the  usage  of  nations,'  and  give  to  the  treaty  provision 
a  merely  declarative  character.  What<'ver  may  have  been  at  one  time 
contended  in  the  United  States,  the  piin<iple  is  too  clear  for  arguinent 
now,  that  a  nation  cannot  modify  her  expressed* compacts  nor  those  which 
are  ini]>lied  by  the  general  usage,  without  the  assent  of  the  parties  by 
whoso  concurrence  they  were  originally  established. 

''The  Berlin  decree  was  held  by  the  commissioners 
B«rlin  Decree.        to  present  no  justification  for  the  acts  of  France,  so 

far.  1.  As  it  interdicted  to  Americans  the  tratle  witli 
England  in  goods  not  contraband  and  to  ports  not  actually  blockaded; 
2.  As  it  interdicted  to  them  the  trade  in  Knglish  manufactured  goods;  3. 
As  it  condemned  American  ships  for  carrying  British  property;  and  4.  As 
it  cimdemned  American  property,  because  found  on  board  British  vessels, 
or  having  been  under  the  protection  of  British  convoy. 

^..     J.  .  7th.  There  was  one  class  of  cases  within  the  opera- 

R*  *^t!"  tion  of  the  Milan  decree  which  was  held  to  furnish  no 
•**P  ••  ground  of  complaint.  It  was  that  of  captures  madc^  by 
France  of  American  vessels  while  in  the  possession  of  English  captors, 
after  a  forcible  detention  of  more  than  twenty-four  hours.  It  is  indeed 
somewhat  doubtful  whether  the  French  law  of  recaptures  was  at  all 
changed  by  the  decree.  According  to  long  established  regulations,  a 
French  vessel  after  twenty-four  hours'  possession  by  an  enemy  becomes 
abaolutely  the  property  of  a  French  recaptor,  and  is  not  restored  on  sal- 
vage.   The  same  rnle  has  always  been  applied  to  the  property  of  allies  of 
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France,  when  recaptured  Arom  her  enemy.  But  as  to  nentrals ;  from  the 
year  1779  the  usage  for  many  years  was  to  restore  recaptured  neutral  ves- 
sels, provided  they  were  not  laden  with  contraband,  or  otherwise  in  cir- 
cumstances to  incur  the  hazard  of  confiscation  (dans  U  otu  d'  etre  confiBqui) 
by  the  enemy. 

''It  was  perhaps,  because  this  hazard  was  supposed  to  attach  to  all  neu- 
trals when  captured  under  the  earlier  orders  in  council  of  Great  Britain, 
that  the  council  of  prizes  at  first,  iu  the  early  part  of  the  present  century, 
prououuced  the  condemnation  of  recaptured  vessels,  with  innocent  car- 
goes. 8ucb  was  the  case  of  the  George^  Eveleth,  captured  by  the  British 
m  January  1808,  recaptured  by  a  French  privateer  in  February,  and  con- 
demned iu  July  followiu};,  on  the  express  ground  of  the  recapture,  as  well 
as  for  a  breach  of  the  Milan  decree.  But  as  all  such  cases  were  covered  by 
the  languaj^e  of  that  dt'creo,  the  idea  of  a  'visit  from  a  British  cruiser' 
beiug  included  iu  that  of  capture  by  such  a  cruiser,  the  French  courts, 
after  the  decree  had  been  promulgated,  generally  referred  to  it  as  their 
authority  for  pronouncing  condemnation. 

"  It  is  not  necessary  to  seek  through  the  various  and  conflicting  usages 
of  difi'erent  nations  for  a  general  law  on  the  subject  of  recaptures,  nor  to 
inquire  whether  the  Milan  decree,  in  this  application  of  its  provisions, 
violated  the  rights  of  neutrals.  Under  what  circumstances  the  recaptur- 
ing cruiser  is  bound  to  investigate  the  title  by  which  his  enemy  hela  pos- 
session of  the  prize,  and  how  far  the  principles  differ  under  which  an 
eighth,  a  third,  the  half,  or  the  whole  of  the  neutraPs  property  is  con- 
demned without  reference  to  any  act  of  his,  might  at  one  time  have  been 
topics  of  difficulty  as  well  as  interest.  But  the  act  of  Congress  'provid- 
ing for  salvage  in  cases  of  recapture'  (1800,  ch.  14,  sec. 3),  and  which  our 
highest  court  h:is  applied  to  cases  of  neutral  and  belligerent  property  alike, 
has  decided  the  only  qnestiou  which  could  properly  claim  tne  notice  of 
the  commissioners.  This  act  provides  that  property  belonging  to  subjects 
of  a  foreign  state  shall,  when  recaptured  by  vessels  bearing  American  com- 
missions, be  either  restored  or  condemned,  on  the  same  terms  and  by  the 
same  rule  as  would  be  applied  by  that  foreign  state  to  American  property 
in  similar  circumstances.  Thus  adopting  the  principle  of  reciprocity,  we 
have  admitted  the  right  of  other  nations  to  legislate  on  the  subject  as  they 
see  fit,  and  cannot  complain  of  the  manner  in  which  the  discretion  is  exer- 
cised. Whatever  may  be  their  law,  it  is  for  the  time  our  own :  we  deal 
with  their  citizens  as  they  deal  with  ours.  It  is  unnecessary  therefore,  to 
inquire  whether  the  French  law  of  recaptures  is  of  ancient  standing,  or  a 
consequence  of  the  Milan  decree,  nor  whether  it  is  essentially  reasonable 
or  just:  our  inquires  are  at  an  end,  when  we  have  ascertained  what  it  is. 
No  reclamation  can  be  founded  upon  its  application  to  the  case  of  an 
American  citizen." 

Assuming  that  an  unlawful  act  on  the  part  of  France 

Character  of  Injuries  was  established,  was  it  injurious  to  the  claimant,  and 

Indemnified.  xi       •    •  *-ui        i*  •  /.       . 

was  the  injury  susceptible  of  pecuniary  reparation? 

The  board  did  not  deem  it  necessary,  says  Mr.  Kane,  to  distinguish  be- 
tween cases  in  which  the  act  of  Franco  constituted  the  essential  wrong, 
and  those  in  which  the  injury  was  plainly  and  immediately  consequential, 
as  where  a  vessel  unlawfully  captured  was  wrecked  in  the  hands  of  the 
captors,  or  damaged  or  vexatiously  detained.  So,  in  the  peculiar  circum- 
stances before  the  board,  under  which  capture  was  almost  equivalent  to 
condenmation,  salvage  was  allowed  for  the  recapture  of  neutral  property.' 
On  the  same  principles,  claims  were  allowed  for  ransoms  paid  to  avert  con" 
fiscation.  Usually,  however,  it  was  re([ui8ite  to  show  that  the  injury  was 
directly  referable  to  France.  It  was  also  necessary  to  show  that  the  wrong 
was  not  of  form,  merely,  but  of  substance.  Irregularities  in  procedure, 
where  no  injustice  was  done,  were  not  regarded. 


1  The  IVar  Onskan,  2  Rob.  299;  The  Santom,  6  Rob.  410;  Talboi  v.  Seaman, 
1  Cranch,  37. 
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As  to  the  acts  by  which  the  rights  of  an  American 
K«n<miMea.    citizen  to  indemnity  might  be  invalidated,  Mr.  Kane 

dlscassed,  first,  the  acts  of  the  United  States,  and  next 
the  acts  of  the  citizen  himself.  The  most  important  act  of  the  United 
States  in  this  relatione  was  the  renunciation  of  claims  by  the  convention 
concluded  September  30,  1800.  Mr.  Kane,  speaking  for  himself  both  as 
to  "fact"  and  as  to  "argument,"  says  that  "in  general,''  indemnities 
**  doe  or  claimed  "  before  Jnly  31,  1801,  the  date  of  the  exchange  of  the 
ratifications  of  the  convention  at  Paris,  were  understood  to  have  been 
renoance<l,  on  the  g^onnd  that  "a  treaty  has  effect  from  the  date  of  its 
final  ratification,''  and  therefore  that  the  claims  which  were  released  were 
those  that  existed  at  that  date.  The  obvious  consequence  of  the  assump- 
tion that  the  convention  was  to  be  considered  as  having  taken  effect,  in 
respect  of  its  rennnciations,  at  the  date  of  its  ratification  and  not  of  its 
conclusion,  was  to  invalidate  a  number  of  claims.  ■  From  the  exclusion  of 
claims  that  arose  prior  to  the  date  of  ratification,  an  exception  was  made 
in  respect  of  property  which  France  was  obliged  by  Article  IV.  of  the 
convention  of  1800  either  to  restore  or  to  pay  for,  but  which  was  not  pro- 
vided for  by  the  convention  of  1803.  Where  restoration  had  become 
impossible,  as  by  recapture,  France  was  not  held  liable. 

In  considering  the  claims  under  Article  IV.  of  the 
Prooft  of  Ownenhip.   convention  of  1800,  the  question  arose  as  to  whether  it 

was  necessary  that  the  claimant  should  have  demanded 
restitution  of  or  compensatioli  for  his  property  from  the  French  Govern- 
ment, supported  by  the  proofs  of  ownership  which  that  article  prescribed — 
a  passport  and  a  certificate  of  cargo.  On  this  question  the  board  granted 
a  rehearing,  but  adhered  to  its  decision  that  the  proofs  of  ownership  pre- 
scribed by  the  article  were  essential  to  substantiate  the  claim.  The  pass- 
port and  certificate  of  cargo  jirescribed  by  the  convention  of  1800  were 
the  same  as  those  specified  in  the  treaty  of  amity  and  commerce  of  1778, 
and  the  board  held  them  to  be  exclusive  proofs  of  ownerHhip.  This  ques- 
tion, it  may  be  observed,  was  distinct  from  that  of  the  cgndemuations  for 
want  of  a  rSle  d'^uipage. 

The  principal  cases  in  which  claims  were  held  to 
Cam  of  Iniurert.       have  been   invalidated  by   the   claimants   themselves 

were  those  in  which  there  was  an  oniissiou  to  seek  the 
relief  provided  by  the  convention  of  1800,  either  by  failure  to  bring  the 
case  before  the  proper  tribunal  or  to  produce  the  necessary  proofs,  or  in 
which  the  claimant  had  accepted  an  indemnity,  though  an  insufficient  one, 
from  France;  or,  most  numerous  of  all,  in  which  the  loss  was  borne  by 
insurers.  In  the  last  case  the  insurer  was  treated  as  having  acquired  pro 
tan  to  tin  interest  in  the  fund;^  but  if  he  happened  to  be  a  foreigner  he 
was  held  to  be  excluded  by^ alienage,  and  his  paymeut  for  the  loss  operated 
as  "an  absolute  relief  to  the  fund.'' 


>  "Special  agreements,  however," says  Mr.  Kane,  "distribat(Ml  the  inter- 
ests in  some  cases  differently.  An  insurer  sometimes  became  invested  by 
contract,  like  another  purchaser,  with  the  whole  claim  of  his  assured,  and 
sometimes  the  claim  to  indemnity  was  under  a  compromise  surrendered 
by  the  insurer.  But  even  in  these  cases  the  principle  underwent  no  modi- 
fication. The  rights  under  the  treaty  were  still  held  to  have  vested  in  the 
party  who  was  substantially  injured  by  the  act  of  France;  and  if  either 
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In  restricting  awards  to  the  loss  actually  snstained 
KeMureofDamAr«><  ^7  claimants,  without  interest,  Mr.  Kane,  though  he 

seeks  to  justify  the  mle  in  point  of  law,  substantially 
admits  that  the  action  of  the  hoard  was  intinenced  hy  the  disproportion 
of  the  fund  to  the  amount  of  the  claims.  The  rul^  actually  applied  by 
the  board  in  determining  the  amounts  to  be  awarded  are  explained  by 
Mr.  Kane  as  follows : 

''I.  In  the  ordinary  cases  of  seizure  and  confiscation,  the  loss  to  the 
American  citizen  consisted  in  the  value  of  his  property  at  the  time  it  \vaH 
unlawfully  taken  from  him,  and  the  expenses  which  he  incurred  in  a  rea- 
sonable eti'ort  to  defend  or  reclaim  it. 

**1.  Where  the  property  was  seized  on  shore,  at  the  place  to  which  it 
was  destined,  and  where  it  had  a  delhied  marketable  price,  that  was 
adopted  as  the  criterion  of  its  value.  It  was  ascertained  by  reference  to 
prices  current  and  letters  of  the  day,  or  ac(!ount8  of  sales  ejected  before 
the  seizure.  Evidence  such  as  this  formed  by  much  the  most  satisfactory 
basis  for  the  awards  of  the  board. 

**The  sales  which  took  place  under  the  authority  of  the  French  Govern- 
ment, whether  before  or  after  tiie  final  conliscatiou,  were  rejected  from 
consideration.  They  were  substantially  prize  sale«,  and  their  prices  were 
influenced  by  causes,  with  which  the  value  of  the  property  wnile  in  the 
hands  of  the  owner  ha<l  no  connexion.  Sometimes  the  nature  of  the  cargo 
seized  was  such,  that  its  introduction  into  tlie  market  by  ordinary  com- 
merce was  absolutely  prohibited.  The  exclusion  from  Europe  of  the  pro- 
ductions of  British  colonies  was  the  great  ))urpose  of  the  continental  sys- 
tem of  Napoleon,  and  formed  the  excuse  for  some  of  the  heaviest  seizures 
of  American  ]»roperty.  But,  once  sold  as  prize,  colonial  i>roduce  was 
admitted  for  consumption  wherever  that  system  prevailed.  It  is  obvious 
that  the  price  in  these  cases  was  enhanced  by  the  privilege  which  the  gov- 
ernment sale  conferred.  In  every  instance  a  custom-house  seizure  of  neu- 
tral property,  by  proclaiming  the  hazards  to  which  its  importation  was 
exposed,  and  so  deterring  others  from  the  perils  of  competition,  exagger- 
ated the  price  for  which  it  sold.  Sometimes,  on  the  other  hand,  the  sale 
was  made  in  a  remote,  a  glutted,  or  an  otherwise  inappropriate  market; 
and  the  proceeds  fell  short  of  the  cost.  The  lops  to  the  American  citizen 
by  the  confiscation  of  his  property,  and  the  receipts  into  the  French 
Treasury  from  the  sale  of  it,  were  therefore  afl'ected  by  circumstances 
altogether  different,  and  could  approach  each  other  only  by  accident. 

**i.  Where  the  property  of  an  American  citizen  was  seized  on  the  ocean, 
a  different  method  of  ascertaining  its  value  was  necessarily  resorted  to. 
Recourse  was  had  in  such  cases  to  its  last  known  value  and  to  the  circum- 
stances which  had  afterwards  increased  or  impaired  it. 

"  The  vessel  was  generally  estimated  at  her  cost  to  the  owner,  deducting 
a  reasonable  percentage  for  her  subsequent  de])reciation.  The  expense  of 
constructing  her,  as  entered  in  the  builder's  books  of  account,  and  the 
price  paid  lor  her  by  the  claimant,  or  that  for  which  an  interest  in  her  had 
been  sold  to  others,  were  of  course  safe  guides  to  her  value  at  a  certain 
time.  The  valuation  sometimes  found  in  the  charter  parties,  and  that 
stipulated  in  policies  of  insurance  or  embargo  bonds,  were  also  valuable, 
though  rarely  to  be  accepted  as  conclusive ;  and  even  modern  depositions 
were  sometimes  resorted  to. 


the  insurer  or  his  assured  obtained  an  award  for  more  than  he  had  lost  it 
was  only  as  assignee  for  the  other^s  interest.  The  apes  recupcrandi  was  not 
held  to  be  the  indispensable  companion  of  a  valid  reclamation.  The 
former  passes  by  cession,  and  only  as  a  consequence  of  abandonment;  the 
latter  was  recognized  wherever  a  loss  had  been  paid,  whether  partial  or 
total.  In  the  case  before  the  supreme  court  of  New  York  (8  Johns,  237) 
the  insurer  received  neither  abandonment  nor  cession,  but  he  had  the 
title  io  indemnity ;  the  epei  recuperandi  did  not  pass  to  him,  but  he  ao> 
qaire<l  the  right  of  reclamation.'' 
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'^These  proofs  of  valne  however  were  rarely  full,  and  sometimes  a.,  of 
them  were  wanting.  Aware  that  this  might  probably  be  the  case,  the 
board  at  an  early  day  invited  the  gentlemen  who  repres4^nted  claims  before 
them,  to  B^d  them  in  collecting  information  ns  to  the  cost  of  constructing 
vessels  of  different  classes,  in  the  several  building  districts  of  the  United 
States,  dnring  tbe  periods  embraced  in  its  investigations,  and  to  ascertain 
from  the  insurance  offices  and  other  proper  sources  the  rate  at  which  such 
vessels  depreciated  as  they  grew  older.  Several  gentlemen  were  kind 
enough  to  take  upon  themselves  portions  of  this  labour.  My  deceased 
friend,  Alexander  Stewart,  .Tun.,  of  Philadelphia,  whose  name  will  recall 
to  the  circle  which  knew  him  all  that  is  indefatigable,  accurate,  and  Just 
in  men-autile  character,  devoted  to  it  tbe  industry  of  several  m<mths;  ex- 
amining the  books  of  builder's,  merchants  and  insurers,  where  these  were 
accessible  to  him ;  gathering  facts  and  estimates  from  intelligent  residents 
of  other  cities  by  correspondence;  collating  his  materials,  nu<l  presenting 
their  results  in  a  tabular  form. 

''The  seizure  and  description  of  the  vessel,  its  place  of  coustniction,  and 
its  age  were  except  in  a  few  cases  of  foreign  built  vessels  d<'temiined  easily 
by  the  register;  and  the  proximate,  or  rather  the  probable  value  was  then 
fixed  by  reference  to  the  general  table  of  information  which  had  been  col- 
lected on  the  subject.  This  result  was  compared  with  the  proofs  in  each 
case;  and  the  table  was  made  more  accuratt^  for  future  use  by  the  repeated 
tests  which  were  thus  applied  to  it. 

''The  cargo  when  taken  at  sea  was  estimated  at  its  price  in  the  market 
from  which  it  came,  and  the  different  charges  which  had  contributed  to 
increane  its  value.  The  bills  of  parcels  of  the  claimants,  their  invoices — 
taking  care  to  strike  out  the  debentures  on  foreign  merchandize  where 
they  appeared  to  be  included  in  the  price — the  sworn  value  in  the  mani- 
fests of  exportation,  and  a  comparison  of  these  in  some  cases  with  other 
similar  documents  relating  to  other  shipments,  or  with  prices  current  of 
the  day,  enabled  the  board  to  iix  the  original  cost  with  reasonable  cer- 
tainty. 

**To  this  were  added  the  ordinary  brok«'rage  on  the  purchase  of  the 
goods-^whether  it  was  actually  paid  by  the  claimant,  or  the  transaction 
was  effected  by  his  personal  agency — tbe  expens«*s  of  shipment,  and  the 
fair  and  ordinary  premium  of  insurance  for  the  imniediate  voyage,  ascer- 
tained at  the  time  of  shipment  and  calculated  to  cover.  This  premium 
was  regard<*d  as  a  sufUcieutly  exact  equivalent  for  the  hazards  of  the  voy- 
age, and  as  indicating  definitely  the  increase  of  valne  which  was  gained 
by  encountering  them.  It  was  therefore  allowed,  without  inquiring 
whether  the  risk  had  been  transferred  by  contract  to  an  insurer,  or  was 
borne  by  the  owner  himscdf. 

"As  the  vessel  was  the  8ubje<t  of  specific  allowance,  and  wages  arc  not 
due  unless  the  voyage  be  completed ;  and  as  freijirht  is  made  np  only  of  these 
and  of  the  profit  of  the  ship  owner  on  the  ca]>ital  invested  in  bis  ship;  it 
would  se«*m  at  first  view  that  the  rule  which  excludes  a  claim  for  pros])ec- 
tive  profits  should  also  apply  to  one  for  freight.  Hut,  as  the  ])remiuni  of 
insurance  represents  the  increase  of  value  which  is  coninninicated  to  goods 
by  the  hazards  they  have  encountered,  so  freight  or  th(»  cost  of  carrying 
them  indicates  tbe  increase  of  value  they  derive  from  their  change  of  place. 
There  is  only  this  difference  between  the  two:  that  the  right  to  the  full 
premium  is  fixed  from  the  commencement  of  the  risk,  while  the  freight  is 
not  finally  earned  till  the  cargo  arrives  at  the  port  of  delivery.  Loth  con- 
tribute to  the  value  of  the  goods  at  the  time  of  capture,  the  preniinm 
having  impaii;ed  its  entire  amount,  as  a  charge  incurred  at  the  time  of 
shipment;  the  freight  imparting  such  a  share  of  its  stipulated  amount  as 
is  proportioned  to  the  part  of  the  voyage  performed,  pro  rata  itincria 
peracti. 

"In  estimating  the  pro  rata  freight,  the  board  was  guided  by  the  pra<'- 
tice  which  obtains  in  most  of  our  commercial  cities  in  the  adjustment  of 
average  losses,  and  fixed  it  at  two-thirds  of  the  full  freight  on  the  imme- 
diate voyage. 

"  Yet,  though  the  freight  was  allowed  only  as  an  element  in  the  value  of 
goods,  it  was  not  always  or  even  generally  awarded  to  the  owner  of  them. 
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The  qnestton  remained  as  in  all  other  cases  to  be  settled  by  facts :  Was  he 
the  party  substantially  aggrieved?  If  he  had  paid  the  freiffht,  as  was 
sometimes  the  case  under  special  contracts,  he  received  it  baok  under  the 
treaty ;  if  he  had  not,  the  award  was  made  in  favour  of  the  shi]j  owner,  as 
the  real  loser. 

''3.  Other  cases  presented  themselves  in  still  different  aspects.  Some- 
times the  seizure  took  place  while  the  vessel  was  in  the  act  of  entering 
her  port  of  destination ;  sometimes  alter  she  had  arrived  there,  but  before 
the  cargo  was  unladen ;  sometimes  after  a  partial  delivery.  The  question, 
iu  what  manner  the  property  should  be  estimated  in  these  cases;  whether 
according  to  the  market  value  abroad,  or  the  cost  at  home  with  the 
charges  of  shipment  and  freight;  was  often  embarrassing  from  the  diffi- 
culty of  distinguishing  in  principle  between  them.  Vessels  in  the  same 
trade  were  taken  possession  of  under  the  same  pretext,  often  in  sight  of 
one  another,  when  the  forbearance  of  a  few  hours  would  have  made  their 
circumstances  identical. 

''The  distinction  which  was  adopted  divided  them  into  two  classes, 
depending  on  the  fact  of  the  voyage  being  legally  completed,  or  otherwise : 
and  as  according  to  the  mercantile  law  full  freight  is  earned  only  when 
the  voyage  is  complete,  the  rules  established  by  the  courts  on  the  subject 
of  freights  determined  for  the  board  its  mode  of  estimating  the  value  of 
these  cargoes.  Thus  it  was  held,  that  the  domestic  value  must  be  the 
basis  of  estimation  in  all  cases  where  the  vessel  had  not  actually  entered 
the  port  before  capture :  but  where  she  had  entered  it,  and  was  prevented 
from  delivering  her  cargo  by  the  act  of  the  French  Government,  tbe  voyage 
was  held  to  be  complete,  freight  earned,  and  the  value  of  property  abroad 
became  the  measure  of  the  award.  (See  the  case  of  Morgan  r.  The  Insur- 
ance Company  of  North  America,  4  Dall.  455.) 

''4.  A  small  class  of  cases  remained  to  which  neither  of  these  rules  of 
estimation  would  apply.  They  were  those  in  which  the  carjD^o  was 
acquired  principally  by  the  skill,  enterprize  and  labour  of  the  claimants, 
and  the  tipplication  of  moneyed  capital  had  contributed  verv  little  to  its 
value.  Such  were  the  cases  of  vessels  engaged  in  the  fisheries,  or  iu 
whaling  or  sealing  voyages.  In  these,  for  want  of  a  rule  of  more  probable 
accuracy,  the  cargoes  on  board  at  the  time  of  ca)>tnre  were  valued  at  the 
prices  which  they  would  have  realized  in  the  markets  to  which  they  were 
destined. 

''To  each  of  the  awards  which  have  been  described  was  added  a  reason- 
able but  guarded  allowance  for  the  expenses  attending  a  reclamation 
immediately  after  the  capture,  where  it  was  shown  that  they  had  been 
paid  by  the  claimant.  These  were  a  proper  consequence  of  the  wrongful 
act  of  France ;  and  indeed  it  would  generally  have  formed  a  just  objection 
to  any  claim  against  her,  that  it  had  not  been  prosecuted  at  the  time 
when  it  arose. 

"II.  The  only  awards  that  are  not  explained  by  the  preceding  remarks, 
belong  to  cases  where  the  property  seized  was  not  finally'connscated,  or 
where  a  portion  of  its  proceeds  was  restored  to  the  owner. 

"  1.  We  have  intimated  already,  that  where  a  vessel  was  conducted  into 
a  port  as  prize  to  a  French  cruiser,  a  reasonable  detention  for  the  purpose 
of  determining  her  character  formed  no  ground  of  complaint  against  the 
nation.  This  is  obviously  true^  if  the  arrest  was  justified  by  circum- 
stances of  suspicion;  and  even  if  it  was  plainly  tortious,  it  was  the  act 
of  individual  wrong  doers  only,  until  it  received  the  sanction  of  the 
government. 

"  2,  Where  the  release  justly  claimable  was  vexatiously  withheld,  com- 
pensation was  awarded  to  the  ship  owner  for  the  wages  of  his  crew,  for 
the  expenses  of  supporting  them,  and  for  the  damage  incurred  by  the  ves- 
sel during  detention.  If  however  a  condemnation  supervened,  the  items 
of  wages  and  damage  were  omitted  in  the  calculation :  wages,  because  in 
such  case  they  were  not  payable ;  and  damage  to  the  vessel,  because  it 
was  merged  in  the  general  allowance  of  her  value  at  the  time  of  capture. 
This  class  of  awards  was  generally  described  as  the  allowance  for  demur- 
rage; but  the  loss  of  interest  on  the  capital  invested  in  the  ship,  which 
forms  the  most  important  element  in  the  charge  commonly  known  by  that 
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name,  was  not  recogDized  as  a  subject  of  claim  before  the  board.  In  fact, 
as  soon  a«  it  was  determined,  for  reasons  which  have  been  stated,  that  in- 
terest was  not  to  form  a  substantive  part  of  the  award  in  each  case,  it 
became  necessary  to  reject  it  from  the  elementary  computations.  But  for 
this,  the  interest  accruing  on  the  cost  of  a  cargo  would  have  entered  into 
the  estimate  of  its  value  when  captured  at  sea. 

^'  In  like  manner  an  allowance  was  made  to  the  owner  of  the  cargo  for 
the  damage  it  sustained  by  an  unwarrantable  delay  of  restoration. 

**3.  Where  the  property  was  recaptured  from  the  French  and  restored 
to  the  owner  on  payment  of  a  salvage,  the  amount  so  paid  was  plainly  the 
measure  of  the  owner's  damages. 

*'  4.  So,  too,  where  the  property  was  ransomed  from  the  captors,  the 
owner's  loss  was  the  price  which  he  paid  for  the  rauHoni.  Thi»  of  course 
supposes  that  there  nad  been  no  change  of  its  value  in  the  intervening 
time:  if  it  was  injured  while  in  the  captor's  possession,  or  if  on  the  other 
hand  it  became  more  valuable  in  consequence  of  some  act  of  theirs,  the 
circumstance  as  it  affected  the  amount  of  loss  to  the  claimant,  was  re- 
garded in  the  formation  of  the  award. 

"5.  This  was  indeed  the  spirit  of  the  distinction  between  the  two  classes 
of  ransoms  and  compromises.  In  the  former,  the  property  was  restored 
■oon  after  the  seizure,  and  before  its  value  was  materially  altered.  The 
latter  were  contracts,  entered  into  after  the  property  had  been  brought 
into  port,  and  to  be  carried  into  effect  after  a  judicial  proceeding  or  by 
means  of  one.  The  part  restored  was  to  be  invested  with  the  character  of 
prize  goods,  and  to  be  sold  under  the  sentence  of  a  court  in  the  market  to 
which  it  had  been  carried  by  the  captors;  or  else,  the  whole  was  to  bo 
sold  together  as  prize,  and  the  contract  waH  for  the  restitution  of  a  share 
of  the  proceeds. 

"The  effect  of  this  was  sometimes  to  diminish,  but  generally  to  augment 
greatly  the  value  of  the  property.  It  happened  not  infrequently,  that  the 
claimant,  who  had  relinquished  to  the  captors  a  third  or  even  a  half  of  his 
property,  found  himself  much  more  than  indemnitied  by  the  immense 
profits  which  a  prize  sale  in  a  prohibited  market  enabled  him  to  realize  ou 
the  rest.  The  board,  as  we  have  seen,  found  itself  obliged  to  disregard 
the  result  of  prize  sales  in  other  cases;  and  there  was  no  reason  for  a  dis- 
tinction in  favour  of  these.  The  only  fair  course  was  to  calculate  the 
indemnity  as  in  an  ordinary  case  of  confiscation,  and  to  deduct  from  this 
the  sums  received  by  the  claimant  under  the  compromise:  the  balance,  if 
any,  was  the  amount  to  be  awarded. 

**6.  In  a  considerable  number  of  rases,  the  captured  ]>roporty  was 
restored  to  the  claimant,  on  his  giving  bond  in  a  sum  eiiual  to  its  esti- 
mated value  to  abide  the  event  of  proceedings  b«'fore  the  courts  of  prize. 
Such  a  transaction  however  had  no  effect  upon  the  award  of  the  commis- 
sioners. The  wrong  to  the  party  was  still  the  original  capture:  the 
bargain  expressed  in  his  bond  was  voluntary  on  his  part,  and  was  in  fact 
nothing  else  than  a  conditional  purchase,  to  become  absolute  in  the  event 
of  a  condemnation.  Whether  iu  the  result  this  contract  enabled  hiin  to 
make  a  profit,  or  whether  it  only  served  to  increase  his  loss,  the  only  injury 
which  he  could  complain  of  against  France  was  the  capture  and  condemna- 
tion of  his  property. 

**  To  the  awards  in  these  cases  also,  were  addend  the  reasonable  expenses 
of  the  reclamations  before  the  French  courts."  ^ 


'  It  appears  that  John  H.  Wheeler,  of  Murfrcesboro,  North  Carolina, 
was  in  the  first  instance  appointed  clerk  to  the  board  whose  history  has 
just  been  narrated.  (Mr.  Brent  to  Mr.  Wheeler,  July  19,1832,  MS.  Doni. 
Let.  XXV.  138.) 

In  the  Reminiscences  of  .Tames  A.  Hamilton  there  is  a  letter  from  Mr. 
Rives,  dated  March  24,  1831,  during  the  negotiation  of  the  eonv<>ntion, 
suggesting  that  a  number  of  the  l<>ading  claimants  should  say  what  sum 
would  in  their  opinion  be  admissible  as  a  minimun.  (Heminisccuces,  201. 
Sm,  also,  pp.  238-240.) 


CHAPTER  C. 

INDEMNITY  UNDER  THE  FLORIDA  TREATY. 

It  has  been  seen  that  the  jurisdiction  of  the  commis- 

^■^  J!*'?^?**^    «on  under  Article  XXI.  of  the  treaty  of  1795  between 
and  OrMtt  Bntun. 

the  United  States  and  Spain  was  limited  to  losses 
occurring  daring  what  was  called  ''the  late  war  between  Spain  and 
France."  Peace  between  those  powers  having  been  made  in  1795,  war 
broke  out  between  Spain  and  Great  Britain  in  the  following  year. 

On  the  21st  of  Juno  1797  Mr.  Pickering,  who  was 
Pi«keri«r»  Report  on  then  Secretary  of  State,  laid  before  the  President  a 

report  concerning  depreciations  on  the  commerce  of 
the  United  States  by  the  armed  vessels  of  Spain,  Great  Hritaih,  and  France 
since  tbe  Ist  of  October  1796.  In  this  report  only  one  case  of  capture 
under  color  of  authority  of  Spain  was  particularly  cited;  but  it  was 
stated  that  there  had  ''probably  been  a  number  of  captures  by  Spanish 
cmisera,  although  not  particularly  specified,  the  consul  of  the  United 
States  in  one  of  the  ports  of  Spain  having  informed  that  almost  daily  Amer- 
ican vessels  were  taken  and  brought  in  by  French  and  Spanish  priva- 
teers." ^ 

On   the  20th  of  April  1802  President  Jefferson,  in 
Madison's  It«port.     response  to  a  resolution  of  the  House  of  Representa- 
tives, communicated  to  that  body  a  report  of  Mr.  Mad- 
ison, as  Secretary  of  State,  containing  further  information  in  regard  to 
Spanish  spoliations. 2    By  this  report  the  spoliations  since  October  1,  1796, 
appeared  to  fall  into  six  cltisses : 

1.  Vessels  taken  at  sea  and  brought  into  Spanish  ports  by  the  French. 

2.  Vessels  similarly  treated  by  the  Spaniards. 

3.  Vessels  seized  in  .Spanish  territory,  and  either  condemned  there  or 
sent  to  French  porta  by  the  French. 

4.  Vessels  seized  or  detained  by  the  Spaniards  in  Spanish  ports. 

5.  Cargoes,  belonging  to  citizens  of  the  United  States,  seized  or  embar- 
goed by  the  Spaniards  on  American  vessels. 

6.  Cargoes,  belonging  to  citizens  of  the  United  States,  seized  by  the 
Spaniards  on  foreign  vessels  other  than  American. 

By  far  the  greatest  number  of  complaints  were  said  to  fall  within  the 
first  and  third  classes,  comprising  captures  and  condenmations  by  the 
French.' 


*  Am.  State  Papers,  For.  Rel.  II.  28. 

«Id.  440. 

3  Id.  445-458. 
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When  Charles  Pinckney  was  sent  as  minister  to 
Pinokney'tliiBtrnotions.  Spain  in  June  1801,  he  was  "instructed  to  nrge  par- 
ticularly on  the  Spanish  Government  redress  for  such 
of  our  citizens  as  have  suffered  from  captures  made  hy  privateers  unlaw- 
fully  cruising  out  of  Spanish  ports,  and  from  wrongful  condemnations, 
both  by  Spanish  tribunals  and  by  decisions  of  French  consuls,  within 
Spanish  jurisdiction. '^  He  was  forewarned  that  the  Spanish  Government 
meant  'Ho  turn  ur  over  for  redress  to  the  French  republic  in  all  cases 
where  the  prizes  have  been  taken  under  French  commissiouH  or  been 
condemned  by  French  consuls ;''  and  was  directed  to  ''combat  such  an 
idea"  with  arguments  drawn  from  sources  in  his  possession,  and  with 
appeals  "to  the  principles  and  motives  which  ought  to  direct  the  conduct 
of  a  wise  and  just  government."  For  the  purpose  of  adjusting  the  ques- 
tions at  issue,  ho  was  instructed  t-o  propose  arbitration  by  a  board  of 
commissioners  such  as  that  under  Article  XXI.  of  the  treaty  between  the 
United  States  and  Spain  of  1795,  or  those  under  Articles  YI.  and  VII.  of 
the  Jay  Treaty.* 

Many  of  the  .attacks  on  the  commerce  of  the  United 
Spanish  Blockades.     States  that  were  begun  or  consummated  in  Spanish 

jurisdiction  by  persons  acting  under  the  authority  of 
France  occurred  during  the  "misunderstanding"  between  the  United 
States  and  the  French  republic  which  was  terminated  by  the  convention 
of  September  30,  1800.  Numerous  seizures  were,  however,  made  by  the 
Spaniards  during  1800  and  1801  under  a  proclamation  issued  on  the  15th 
of  February  1800,  on  which  day  the  Spanish  minister  of  state  announceil 
that  the  King,  in  consequence  of  the  "scandalous  traffic"  which  many  of 
his  subjects  carried  on  with  Gibraltar  in  neutral  vessels,  and  for  the  pur- 
pose of  making  reprisals  against  the  enemies  of  his  Crown,  had  declared 
the  ports  of  Cadiz  and  St.  Lucar  de  Barrameda  to  be  blockaded,  and  had 
also  thought  proper  to  declare  that  from  that  day  Gibraltar  should  be  con- 
sidered as  blockaded,  and  that  all  neutral  vessels  going  thither  should  be 
held  to  bo  legitimate  prize.  ^  While  Gibraltar  was  little  resorted  to  for 
the  purposes  of  trade,  American  vessels  engaged  in  commerce  with  the 
Mediterranean  were  very  generally  instructed  to  touch  there,  since  in 
consequence  of  its  situation  it  was  much  used  by  vessels  as  a  port  of  call, 
not  only  for  the  purpose  of  getting  information,  but  also  for  the  purpose  of 
obtaining  the  convo}'  of  national  ships  against  the  Barbary  corsairs.  The 
blockade  in  question,  at  the  time  when  it  was  proclaimed,  was  protested 
against  by  the  ministers  of  the  neutral  powers  at  Madrid  on  the  ground 
that  it  was  not  warranted  by  the  real  state  of  Gibraltar.  It  was  subse- 
quently stated  that  the  force  by  which  the  blockade  was.  alleged  to  be 
maintained  was  stationed  at  Algeciras,  and  was  for  the  most  part  kept  at  a 
distance  from  Gibraltar  by  a  superior  naval  force  which  it  could  not  with- 
out manifest  danger  venture  to  approach ;  that,  after  the  issuance  of  the 
proclamation,  the  port  of  Algeciras  was  itself  entered  and  attacked  by  a 
British  fleet,  and  that  since  thlH  occurrence  no  proclamation  had  been 
made  declaring  the  blockade  to  be  renewed.' 
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While  the  twenty-tirst  article  of  the  treaty  with 

"^to»tod.        *'    ^P*^'^  ®^  ^^^  ^*®  referred  to  as  a  model,   it  was 

pointed  oat  to  Mr.  Pinckney  that  its  provisions  were 
in  some  respects  incommensurate  with  the  relief  now  songht  to  he  ob- 
tained. They  related  solely  to  vessels  and  cargoes  which  had  been  taken 
{apre»ado)  by  Spanish  subjects  during  the  period  covered  by  that  treaty. 
The  new  complaints  comprehended  not  only  captures  or  condemnations 
by  the  French  in  violation  of  Spanish  neutrality,  but  also  claims  for  the 
attachment  of  property  under  fiscal  regulations,  for  unjust  criminal  prose- 
cutions, for  the  seizure  of  property  in  port  on  suspicion  of  being  enemy's 
property,  and  for  losses  suffered  by  American  citizens  under  tender  laws 
by  which  they  were  reqnired  to  accept  payment  ''in  a  depreciated  medium 
for  8x>ecie  contracts.^'  Mr.  Pinckney  wjis  therefore  instructed  to  propose 
an  article  that  would  include  all  claims  for  losses  Hustained  by  the  citi- 
zens of  the  United  States,  since  the  exchange  of  the  ratifications  of  the 
treaty  of  1795,  ''from  the  unjust  seizure  or  detention  of  their  persons, 
vessels,  and  effects,  or  otherwise,  under  color  of  authority  from  His  Catho- 
lic Majesty,"  with  such  reasonable  exceptions  as  the  Spanish  Government 
might  desire  to  make.  But  iu  case  that  government  should  oppose  any 
general  provision,  he  was  aathorized,  after  securing  a  reference  to  com- 
missioners mntually  chosen  of  as  many  cardinal  subjects  as  possible,  to 
agree  to  submit  the  remainder  to  two  or  three  Spanish  officials,  to  be 
named  iu  the  agreement,  whose  award  shonld  not  be  final  unless  the 
claimant  should  within  a  given  time  signify  his  assent  to  it.  "  In  this 
way,^'  said  Mr.  Madison,  "was  settled  a  considerable  number  of  our 
smaller  claims  on  Great  Britain  for  illegal  captures,  the  King's  advocate- 
general  and  doctor  of  civil  law  making  the  awards,  which  were  generally 
satisfactory,  and  it  is  believed  always  accepted."  ' 

Mr.  Pinckney  i)repared  a  draft  of   a   convention  in 
PiBckaej t  First  Pro-  conformity  with  his  instructions  and  submitted  it  to 

the  Spanish  minister  of  state.  It  included  claims  not 
only  for  spoliations  by  Spanish  subjects,  but  also  for  spoliations  that  were 
effected  or  consummated  within  the  Spanish  jurisdiction  by  citizens  of 
France.  In  answer  to  objections  made  to  the  inclusion  of  claims  of 
the  latter  class,  Mr.  Pinckney  argued  that  the  permission  to  French  cit- 
izens "to  arm  and  equip  their  privateers  iu  Spanish  ports,  and  condemn 
and  sell  the  A'essels  they  had  taken  under  the  authority  of  French  consu- 
lates exercising  the  powers  of  courts  of  admiralty,"  rendered  the  Spanish 
Government  responsible  for  the  losses  so  occasioned  to  innocent  and  neu- 
tral traders ;  that  when,  at  the  commencement  of  the  war  between  England 
and  France  a  similar  use  was  made  of  American  ports,  the  United  States 
interfered  to  prevent  it,  and  agreed  to  make  compensation  for  vessels  and 
cargoes  that  were  brought  in  and  condemned;  and  that,  having  pursued 
this  policy  toward  other  nations,  the  United  States  had  a  right  to  expect 
the  observance  of  a  similar  conduct  toward  themselves. 

The  Spanish  minister  of  state  replied  "that  certainly 
Objectiona  of  Spain,    it  was  very  honorable  and  generous  in  the  American 

Government  to  do  this;  but  he  did  not  conceive  they 
were  bound  to  do  it  by  the  laws  of  nations,  or  agreeably  to  the  dictates  of 
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jastice;  that  His  Majesty  had  fully  coDsidered  the  subject,  and  was  ready 
to  submit  all  the  captures,  detentions,  or  other  acts  committed  by  Spanish 
sabjects  to  arbitration,  but  that  he  could  not  consent  to  do  so  with  respect 
to  the  captures  by  French  privateers.''  Not  long  afterward  Mr.  Pinckney 
learned  from  a  member  of  the  diplomatic  corps  at  Madrid  that  the  Swedes 
and  Danes  and  various  other  nations  had  numerous  claims  on  the  Spanish 
Government,  similar  to  those  of  the  United  States,  and  that  they  were 
awaiting  the  issue  of  the  negotiations  between  the  United  States  and 
Spain  before  pressing  their  demands.  This  circumstance  strongly  mili- 
tated against  the  American  claims,  since  of  all  the  demands  of  foreign 
nations  against  Spain,  which  aggregated  an  enormous  amount,  those 
growing  out  of  the  violation  of  Spanish  neutrality  by  the  French  priva- 
teers fitted  out  in  Spanish  ports  formed  by  far  the  greater  part.^ 

For  several  weeks  the  progress  of  the  negotiations 
.  between  the  United  States  and  Spain  was  stayed  by 

the  discuHHion  of  the  claims  originating  in  captures 
and  condemnations  made  under  French  commissions.  But  on  the  11th  of 
August  1802,  no  agreement  in  regard  to  those  claims  having  been  reached, 
Mr.  Pinckney  signed  with  Don  Pedro  Ccvallos,  the  Spanish  minister  of 
state,  a  convention  by  which  it  was  agreed  tliat  a  board  of  live  commis- 
sioners  should  be  constituted,  to  sit  at  Madrid,  for  the  purpose  of  adjust- 
ing all  claims  arising  ''from  excesses  committed  durfng  the  late  war,  by 
individuals  of  either  nation,  contrary  to  the  law  of  nations,  or  the  treaty 
existing  between  the  two  countries.'^  In  order,  however,  to  avoid  any 
prejudice  to  the  claims  for  acts  of  the  French,  there  wiis  inserted  in  the 
convention,  at  the  instance  of  Mr.  Pinckney,  a  stipulation  to  the  effect 
that  each  government  should  be  understood  to  reserve  to  itself,  its  citi- 
zens, or  subjects,  the  right  to  bring  forward,  at  such  time  as  might  be 
most  convenient  to  them,  ''the  claims  originating  from  the  excesses  of 
foreign  cruisers,  agents,  consuls,  or  tribunals, ''  in  the  territory  of  the  other 
government. 

In  explaining  his  reasons  for  signing  this  convention 
Pinckney'a  Explana-    ^^^  Pinckney,  in  a  dispatch  of  August  15, 1802,^  stated 

that  since  the  7th  of  the  preceding  October  the  num- 
ber of  vessels  seized  or  detained  with  their  cargoes  by  the  Spaniards  was 
101,  to  which  were  to  be  added  12  vessels  taken  jointly  by  the  French  and 
Spaniards,  and  12  cargoes  seized  or  embargoed  by  Spain.  In  a  few  of 
these  cases  the  vessel  or  cargo  had  been  acquitted,  but  in  every  case  there 
arose  a  claim  for  damages.  Moreover,  besides  the  claims  for  captures,  it 
was  reported  that  there  were  many  claims,  aggregatiug  a  large  amount, 
arising  from  the  excesses  of  individuals,  particularly  in  South  America. 
All  these  claims  Mr.  Pinckney  believed  to  be  embraced  by  the  con- 
vention, and  he  did  not  feel  himself  warranted  in  withdrawing  them 
from  immediate  a<ljustment  on  account  of  the  French  spoliations,  which 
there  was  little  doubt  that  S])ain  would  in  the  future  agree  to  arbitrate. 
Out  of  the  whole  number  of  vessels  captured  by  the  French  Mr.  Pinckney 
stated  that  only  71  h^id  been  condemned,  and  it  was  not  unlikely  that, 
when  the  true  amount  was  ascertained  for  which  the  citizens  of  the  United 
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Stateii  might  have  a  rij^ht  to  coinpeiiBation,  the  claims  arising  from  the 
acta  of  the  French  might  pi-ove  to  be  less  than  those  arising  from  the 
excesses  of  Spanish  subjects.^  In  a  subseqaent  dispatch^  Mr.  Piuckney, 
referring  to  the  reluctance  of  the  Spanish  Government  to  arbitrate  the 
spoliations  by  the  French,  said:  ''They  (the  Spaniards)  complain  of  it  as 
ooe  of  the  hardest  oases  that  can  possibly  occur;  that  their  situation  was 
well  known;  jnst  emerging  from  a  war  with  France,  in  which  they  were 
pressed  to  the  last  extremities;  obliged  to  suffer  the  French  Government 
snd  censnls  to  do  as  they  pleased  in  their  ports,  for  fear  of  renewing  the 
war  by  refusing  and  irritating  them ;  to  be  thus  mortified  by  these  viola- 
tions of  their  territorial  sovereignty  by  a  power  they  could  not  resist,  and 
to  be  obliged,  after  all,  to  pay  for  those  prizes,  not  one  shilling  of  which 
even  went  into  the  pockets  of  the  King  or  his  subjects,  appeared  to  them 
to  be,  as  they  have  often  said,  one  of  the  hardest  cases  that  could  occur. 
Mr.  CoTallos  or  the  government  here  do  not  confess  this  to  be  the  motive; 
their  pride  would  not  suifer  them  to  avow  it.  They  say  the  laws  of  nations 
or  the  treaty  do  not  oblige  them ;  but  the  true  reason,  I  believe,  I  have 
stated  above/' 

Mr.  Pinckney's  convention  was  laid  before  the  Senate 
Pof^Mmntof  Aotion  ^^.  ^^le  United  Sfcites  on  the  11th  of  .January  1803,  but 

when  the  session  closed  in  March  no  final  action  on  it 
had  been  taken.  It  was  found  that  while  a  majority  was  witling  to  acqui- 
esce in  its  ratification,  the  two- thirds  re(iuired  by  the  Constitution  could 
not  be  obtained;  and  the  consideration  of  the  convention  was  postponed 
till  the  next  session  in  order  that  another  effort  mi<j;ht  be  made  to  secure 
the  inclusion  of  the  claims  growing  out  of  the  acts  of  the  French. ^ 

When   Mr.  Pinckney  again   brou«;ht  forward  these 
Farther  Kt^tUtioiu.  claims,  the  Spanish  Government,  while  still  denying 

that  they  were  well  founded  in  international  law,  also 
set  up  in  answer  to  them  the  convention  between  the  United  States  and 
France  of  Septemlier  30,  1800.  By  the  second  article  of  this  convention 
the  claims  of  France  against  the  United  States  growing  out  of  the  treaties 
of  1778,  and  the  claims  of  the  United  States  against  France  growing  out 
of  the  spoliation  of  American  vessels  and  cargoes  by  persons  acting  under 
French  commisisons,  were  mutually  postponed,  and  in  the  exchange  of 
the  ratifications  they  were  mutually  renounced.  It  was  maintained  by  the 
the  Spanish  Government  that  if  any  obligation  had  rested  on  Spain  in  re- 
spect of  spoliations  by  the  French,  she  was  absolved  from  it  by  the  renun- 
ciation of  the  clainiH  against  France.  The  obligation  of  Spain  in  respect 
of  such  8]>oliations  could  not,  said  Seuor  (.'evallos,  have  been  more  than 
the  secondary  or  conditional  obligation  of  suretyship,  which  is  released 
by  the  discharge  of  the  princix»al/lebtor.  This  being  so,  it  was  indubita- 
ble that  the  United  States  in  renouncing  their  claims  against  France,  the 
principal  debtor,  had  released  Spain  from  any  liability  for  the  acts  of  the 


'  The  increase  here  indicated  in  the  proportion  of  the  Spanish  captures 
and  condemnations  was  mainly  due  to  the  adjustment  of  the  relations 
between  the  United  Stat<'S  and  France  by  the  convention  of  September 
30,  1800,  and  the  operation  of  the  Spanish  decrees  of  blockade. 
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French.  In  support  of  this  position  Seflor  Cevalios  addaoed  an  opinion 
given  by  certain  eminent  American  lawyers  adverse  to  the  liability  of  a 
government  for  acts  of  hostility  committed  within  its  jurisdiction  by  the 
agents  of  a  friendly  power  against  foreigners,  such  government  being 
unable  to  prevent  the  acts  in  question.  In  answer  to  this  argument  Mr. 
Pinckney  maintained  (1)  that,  in  respect  of  the  acts  of  the  French  for  which 
it  was  sought  to  hold  Spain  liable,  Spain  and  not  France  was  the  principal 
debtor;  (2)  that  the  renunciaton  under  the  convention  between  the  United 
States  and  France  of  1800  extended  only  to  spoliations  for  which  France  and 
not  Spain  waH  primarily  liable;  and  (3)  that,  in  supposing  that  the  gov- 
ernment within  whose  jurisdiction  the  hostile  acts  were  committed  was 
unable  to  prevent  them,  the  (juestion  submitted  to  the  American  lawyers 
assumed  that  Spain  was  unable  to  prevent  the  acts  complained  of,  an 
assumption  which  was  yet  to  be  proved.* 

When  Congress  reassembled  the  President  commn- 
ono  6  q|(.|^^(1  these  discussions  to  the  Senate,  in  «)rder  that 
it  might  judge  whether  they  offered  such  a  prospect 
of  obtaining  the  arbitration  of  the  French  seizures  and  condemnations 
as  would  justify  a  longer  suspension  of  the  claims  for  which  Spain  con- 
ceded her  obligation  to  make  indemnity.^  Under  the  circumstances  the 
Senate  took  up  the  convention  and  ratified  it,  and  it  was  returned  to 
Pinckney  with  instructions  to  exchange  the  ratifications.^ 

But  in  the  mean  time  the  cession  of  Louisiana  by 

Exchange  of  Ratifloa-  j^aiice  to  the  United  States  had  completely  altered  the 
tiona  Duapended. 

relations  between  the  latter  country  and  Spain.     Apart 

from  the  fact  that  the  cession  was  highly  repugnant  to  Spanish  feelings,  a 
controversy  immediately  arose  as  to  the  eastern  limits  of  the  territory. 
On  the  strength  of  Livingston's  statement  that  the  cession  included  West 
Florida,  the  United  States  claimed  to  the  river  Perdido,  while  Spain  denied 
their  right  to  any  territory  eastward  of  the  Iberville.^  In  consequence  of 
this  dispute  Spain  declined  to  exchange  the  ratifications  of  the  convention 
of  1802,  and  Monroe  was  sent  to  Madrid  ou  a  special  mission  to  endenvor 
to  settle,  jointly  with  Pinckney,  the  question  both  of  limits  and  of  in- 
demnities. Spain  was,  however,  practically  forbidden  by  France  to  grant 
any  redress  for  acts  of  spoliation  by  French  subjects,  and  she  was  sus- 
tained in  her  position  respecting  the  eastern  boundaries  of  Louisiana  by 
Talleyrand's  explicit  declaration  that  the  territory  lying  to  the  eastward 
of  the  Mississippi  and  the  Iberville  aud  south  of  the  thirty-second  degree 
of  north  latitude  belonged  to  Florida,  and  was  not  included  in  the  cession 
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'^In  this  relation  the  President  suggested  that  as  the  settlement  of  the 
boundaries  of  Louisiana  would  retiuire  a  new  negotiation  with  Spain,  the 
claims  not  embraced  in  the  Pinckney  convention  might  be  included  in 
those  discussions.  An  instruction  to  Pinckney  of  February  6,  1804,  de- 
clares that  the  suggestion  that  France  was  appealed  to  for  redress  in 
respect  of  those  claims  was  unfounded.  (Am.  State  Papers,  For.  Rel.  VI. 
185.) 
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to  tlie  United  States.'  The  United  States  and  Spain  also  differed  as  to 
the  western  limits  of  Louisiana,  the  former  claiming  to  the  Rio  Bravo, 
and  a  complaint  had  arisen  as  to  Article  XXII.  of  the  treaty  between  the 
United  States  and  Spain  of  1795.  By  that  article  the  King  of  Spain  granted 
to  the  oitizens  of  the  United  States,  for  the  space  of  three  years,  a  right  to 
deposit  their  merchandise  and  effects  at  New  Orleans  and  export  them 
thence  without  payment  of  duty,  and  if  at  the  expiration  of  that  period 
the  permission  was  found  not  to  have  been  prejudicial  to  the  interests  of 
Spain  he  promised  to  continue  it,  or  else  to  assign  another  place  on  the 
MissiBsippi  for  an  equivalent  establishment.  The  privilege  of  deposit 
at  New  Orleans  was  permitted  to  continue  till  October  16,  1802,  when  the 
Spanish  iutendente  of  Louisiana  di^clared  it  to  be  suspended.'*  In  the 
following  April  it  was  restored  by  order  of  the  King  of  Spain, ^  but  the 
United  States  had  presented  certain  claims  lor  losses  alleged  to  have 
been  occasioned  by  its  suspension. 

After  along  discussion  in  which  Monroe  and  Pinckney 
8«.p«««  ofD^lo-   ^^g^j  ^1,^  claims  of  the  United  States  in  respect  of 

spoliations,  the  suspension  of  the  deposit  at  New  Or- 
leans, and  the  limits  of  Louisiana,  and  proposed  a  treaty  for  the  cession 
by  Spain  of  the  Floridas  and  part  of  Texas,  and  for  the  establishment  of  a 
commission  for  the  adjustment  of  the  spoliation  and  New  Orleans  claims, 
they  presented  on  May  12,  1805,  the  ultimate  conditions  on  which  they 
were  anthorized  to  adjust  the  several  points  in  dispute.  If  Spain  would 
cede  the  Floridas,  carry  into  effect  the  convention  of  1802,  and  accept  the 
Culorailo  as  the  boundary  of  Texas,  the  United  States  would  Cvstablish  a 
dis^trict  of  thirty  leagues  on  the  American  side  of  the  Colorado,  to  remain 
neutral  and  unsettled;  would  assume  the  claims  for spoliatiouH  committed 
by  the  French  within  the  jurisdiction  of  Spuin;  and  would  relinquish  all 
claim  to  comp<*nsation  for  the  suspeusion  of  the  right  of  deposit  at  New 
OrleauH.  On  the  15th  of  May  Cevallos  rejected  this  proposition,  on  the 
gronml  that,  the  things  that  were  represented  as  concesHions  on  the  part 
of  the  ITuited  States  were  in  reality  nothing  but  admissions  that  the  pre- 
tensions of  the  latter  government  were  unfounded.  On  the  18th  of  May 
Monroe  asked  for  his  passports,  which  were  immediately  granted.^  A 
few  months  lat<.'r  Pinckney  retired.  He  was  succeeded  by  (icor^e  W. 
Erving,  with  the  rank  of  charg4>  d'affaires.  In  1808  diplomatic  relation.s 
between  the  two  countries  were  broken  off. 

After  the  renewal  of  the  war  in  Europe,  on  the  ter- 
^*'**     JT*:"**'^     '  mination  of  the  Peace  of  Amiens,  Spain,  falling  isjore 

and  more  into  the  power  of  Napoleon,  was  forced  to 
aid  in  the  execution  of  his  continental  systi^m.  On  the  19th  of  February 
Itiifl  the  prince  generalissimo  of  the  marine  issued  at  Aranjuex,  in  tht^ 
name  of  the  King,  a  decree  in  imitation  of  that  of  Berlin.  It  declared 
that  Spain  was  forced  by  (ireat  iiritain  to  tak<'  part  in  the  war  by  out- 
rages  against  humanity  and  ))olicy ;  that  all  English  property  found  at 
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•■* Adams's  llistiny  of  the  United  States,  II. 3. 
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sea  would  be  contiscated,  even  though  it  was  on  board  a  neutral  vcHsel 
and  t'linsigned  to  Spanish  subjects;  that  all  merchandise  met  with  at  sea, 
though  on  board  neutral  vessels,  would  be  confiscated,  whenever  it  was 
destined  for  the  ports  of  England  or  the  British  Isles;  and  finally  that  His 
Majesty,  conforming  himself  to  the  ideas  of  his  ally,  the  Emperor  of  the 
French,  ])roclaimed  the  Berlin  decree  to  be  in  force  in  Spain.' 

On  January  3,  1W)8,  another  royal  decree  was  issned, 
Decree  of  January  8.    ^^  which,  after  referring  to  the  MUan  decree,  it  was 

declared:  1.  That  every  vessel  which  had  been  visited 
by  an  English  ship,  or  had  touched  at  a  British  port,  or  paid  any  duty  to 
the  British  Government,  should  be  considered  as  denationalized  and  bo 
treaU'd  as  English  properly.  2.  That  such  vessels  were  to  be  considered 
as  good  prize.  3.  That  tbe  liritish  Isles  were  in  a  state  of  blockade,  and 
that  every  vessel  coming  from  a  British  port,  or  from  a  country  occupied 
by  British  troops,  should  be  deemed  good  prize.' 

On  the  15th  of  the  following  June  Joseph  Bonaparte  was  crowned  at 
Bayoune  as  King  of  Spain. 

When  the  war  in  Europe  was  bronght  to  a  close  and 

^^   °.    ?       .       *  diplomatic  relations  between  the  United   States  and 
omea  m  America.  *  ^  «mx* 

Spain  were  restored  a  new  source  of  complaints  against 
the  latter  country  had  come  into  existence  in  the  revolt  of  the  Spanish 
colonies  in  America.  This  revolt,  originally  undertaken  as  a  loyalist  pro- 
test against  the  alien  government  in  Spain,  had  continued  with  varying 
fortunes  till  its  character  as  a  movement  for  independencB  became  too 
strongly  fixed  to  be  altered. 

Spain,  in  her  efforts  to  subdue  the  colonies,  at  times 
_  adopted  measures  to  which  other  powers  were  unable 

to  assent.  Chief  among  these  were  decrees  by  which 
she  sought  to  interdict  commerce  with  Spanish-American  ports  not  in  her 
control — decrees  which,  though  in  form  proclamations  of  blockade,  were 
justified  as  municipal  regulations  for  the  enforcement  of  the  laws  of  the 
Indies  forbidding  foreign  powers  to  trade  with  the  colonies  of  Spain.  In 
the  case  of  the  revolt  in  St.  Domingo,  France  had  asserted  a  similar  pre- 
tension, and  the  United  States  had  not  only  acquiesced  in  but  had  helped 
to  enforce?  it;  not,  however,  because  the  pretension  was  well  founded,  but 
because  the  revolt  was  regarded  with  disfavor.  In  the  case  of  the  Span- 
ish-American revolt,  the  pretension  was  dealt  with  as  a  question  of  law 
and  was  denied.  It  was  brought  to  the  attenti(m  of  the  United  States  in 
1815,  when  the  Chevalier  Don  Luis  de  On  is,  then  Spanish  minister  at 
Washington,  on  the  5th  of  September  announced  that  the  captain -general 
of  Caracas,  Lieut.  Gen.  Don  Table  Morillo,  the  commander  of  the  expe- 
dition against  Carthagena,  was  about  to  decree  a  blockade  of  the  ports  of 
the  vieeroyalty  of  Santa  Fe,  including  Carthagena,  and  that  every  neutral 
vessel  found  on  those  coasts  would  be  considered  good  prize.  On  March 
2,  181(),  he  further  stated  that,  Carthagena  having  been  compelled  to  sur- 
render, (teneral  Morillo  had  on  December  19  decided  to  continue  the  block- 
ade from  Santa  Marta  to  the  Kiver  Atrato,  and  had  given  orders  that  if 
any  vessel  should  be  met  with  south  of  the  mouths  of  the  Magdalena  or 
north  of  the  parallel  of  Cape  Tiburon  on  the  Mosquito  shore,  and  between 
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tiiu  meridians  of  those  poiuts,  she  would  be  declared  good  prize,  whatever 
her  destination;  but  that  the  ports  of  Santa  Marta  and  Porto  Bello  would 
lie  open  to  the  commerce  of  neutrals.  Against  this  measure  Monroe,  on 
March  20,  1816,  protested  on  the  ground  that,  while  it  declared  a  coast  of 
leTeral  hnndred  miles  to  be  in  a  state  of  blockade,  udetiuate  means  for 
enforcing  it  did  not  exist.  De  Onis  replied  that  there  were  only  three 
ports  of  entry  on  the  coast  in  question,  and  that  a  squadron  had  sailed 
from  Cadiz  to  enforce  the  blockade;  but  he  also  argued  that  the  measure 
amounted  merely  to  an  enforcement  <»f  the  laws  relatinji:  to  the  Indies,  by 
which  foreign  vessels  found  near,  or  evidently  shaping  their  course  toward, 
the  Spanish  colonies  were,  unless  specially  licensed  to  trade  with  them, 
liable  to  confiscation.  On  July  20,  1816,  instructiouK  were  sent  to  Mr. 
Erving,  then  minister  of  the  United  States  at  Madrid,  in  regard  to  vesselM 
which  had  been  seized  at  Carthagena  and  to  citizens  of  the  United  States 
who  had  been  imprisoned  there.  The  citizens  had  been  released,  but  the 
vessels  had  not  been.  It  seems  that  the  ves>els  were  seized  under  the 
decree  of  December  15,  1815.  In  June  1816  a  Mr.  Hughes  was  sent  by 
the  I'nited  States  to  Carthagena  for  the  purpose  of  reclaiming  the  prop- 
erty that  had  been  seized.  He  was  compelled  to  return  unsatistied.  There 
had  been  at  least  three  vessels  brought  into  Carthagena,  one  into  Santa 
Marta,  one  into  Santa  Margarita,  and  one  into  Puerto  Cabello.' 

Meanwhile  a  negotiation,  conducted  sometimes  at 
Proposau of  John     Washington   and   sometimes   at  Madrid,  was  entered 

upon  for  the  settlement  of  all  difi'erences  between  the 
two  governments.*  Little  progress,  however,  was  made  till  1818.  On 
.fannary  16  in  that  year  John  Quincy  Adams,  then  Secn'tary  of  State,  i)ro- 
posed  to  the  Chevalier  de  Onis  the  following  terms,  which  do  not  materi- 
ally differ  from  those  offered  by  the  United  States  in  1805 : 

**  1.  Spain  to  cede  all  her  claims  to  territory  eastward  of  the  Mississippi. 

**2.  The  Colorado  from  its  mouth  to  its  soune,  and  from  thence  to  the 
northern  limits  of  Louisiana,  to  be  the  western  boundary;  or,  to  leave 
:hat  boundary  unsettleil  for  future  arrangement. 

**3.  The  claims  of  indemnities  for  H]»oliation».  whether  Sjianish  or 
French,  within  Spanish  jurisdicticm,  and  for  the  8ui)]>re8sion  of  the  de- 
liosite  at  New  Orleans,  to  be  arbitrated  and  settled  by  commissioners,  in 
the  manner  agreed  upon  in  the  unratified  convention  of  1802. 

*'4.  The  lands  in  Ejist  Florida,  and  in  West  Flori«la,  to  the  Perdiilo,  to 
he  made  answerable  for  the  amouut  of  the  indemnities  which  were 
awarded  by  the  commissioners  under  this  arbitration;  with  an  option  to 
the  United  States  to  take  the  lands  and  pay  the  debts,  or  to  sell  the  lands 
for  the  payment  of  the  debts,  distributing  the  amount  received  equably, 
according  to  the  amount  of  their  liquidated  claims,  among  the  claimants. 
No  grants  of  land  subsequent  to  the  Uth  of  Augnst  1802  to  be  vali«l. 

**5.  Spain  to  be  exonerated  from  the  payment  of  the  debts,  or  anv  part 
of  them." 

Januarv  24,  1818,  De  Onis.  replving  to  this  i-ommnni- 
De  OnU's  Counter  .  '  i    i     i  x-     ^>  o       • " 

cation,  onered  on  beha It  o(  Spain: 
x^ropoftAXa 

1.  To  cede  the  Floridas,  the  United  States  agreeing 

t(»  establish  as  the  boundary  between  Louisiana  and  the  Spanish  posses- 
sions one  of  the  branches  of  the  Mississipi)i,  either  that  of  Lafourche  or 
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of  the  Atchafalaya,  or  else  to  adopt  as  a  basis  of  settlement  the  uH  posai- 
ilelM  of  1763. 

2.  To  ratify  tho  convention  of  1802,  with  certain  modifications. 

3.  To  :ifiHi8t  the  United  States  in  obtaining  indemnity  from  France  for 
spoliations  committed  by  French  privateei's  and  consols  on  the  coasts  and 
in  the  ports  of  Spain. 

4.  To  require  from  the   United  States  an  engagement  to  enforce  b^- 

effective  measures  its  nt^utral  obligations  in  the  contest  between  Spain 

and  Spanish  America. 

These  proposals  and  counter  proposals  wore  followed 
Bubieqaant  Naf oti-    ^^^,  ^  ^        discussion  of  the  subject  of  limits.    On  J  uly 

9,  1818,  however,  the  King  of  Spain  ratified  the  con- 
vention of  1802,  and  in  the  autumn  Do  Onis  received  full  instructions  on 
all  points  at  issue.  On  the  24th  of  October  ho  submitted  c-ertaiu  proposi- 
tions, which  embraced  the  cession  of  the  Floridas  and  the  mutual  renun- 
ciation of  claims,  with  a  stipulation  that  the  United  States,  besides 
certifying  that  they  had  not  received  compensation  from  France  for  any 
of  the  claims  against  Spain,  should  present  an  authentic  statement  of  the 
prizes  condenmed  by  French  consuls  in  Spain  and  of  their  true  value,  in 
order  that  Spain  might  claim  the  return  of  the  amount  from  France.  De 
(^nis  also  proposed  that  the  treaty  of  1795  should  be  confirmed  and  pre- 
served in  full  force,  except  as  to  that  part  of  Article  XV.  which  stipulated 
that  free  ships  should  make  free  goods. 

Mr.  Adams,  replying  on  the  31st  of  October,  said  that  the  renunciation 
of  the  United  States  would  be  understood  to  extend: 

1.  To  all  claims  provided  for  in  tho  convention  of  1802. 

2.  To  all  claims  for  captur(>s  by  French  privateers,  and  condemnations 
by  French  consuls,  iu  Spanish  jurisdiction. 

3.  To  all  claims  for  indemnities  for  the  suppression  of  the  right  of  de- 
posit at  New  Orleans  in  1802. 

4.  To  claims  against  Spain  which  ha<l  been  presented  to  the  Department 
of  State  at  Washington,  or  to  the  minister  of  the  United  States  in  Spain, 
since  the  <late  of  the  convention  of  1H02. 

In  answer  to  the  proposal  to  confirm  the  treaty  of  17J*5,  Mr.  Adams, 
while  assenting  generally,  observed  that  the  second,  third,  fourth,  and 
twenty- first  articles,  and  the  second  clause  of  the  twenty-second  article 
had  either  been  fully  executed  or  had  been  rendered  inoperative  by  subse- 
quent events.  Whatever  related  to  limits  or  to  the  navigation  of  the 
Mississippi  had  been  extinguished  by  the  cessiim  of  Louisiana  by  Spain 
to  France  and  then  by  France  to  the  United  States,  with  the  exception  of 
the  line  l>etween  the  United  States  and  the  Floridas,  which  was  now  to  Ik» 
annulled  by  the  cession  of  those  provinces.' 

On  the  22(1  of  February  1819  a  treaty  in  this  sense, 

The  Florida  Treaty,    ceding  the  Floridas,  making  the  Sabine  the  western 

limit  of  Louisiana,  and  renouncing  claims,  was  con- 
cluded; but  the  ratifK'ations  were  not  exchanged  till  the  22d  of  Febmary 
1821.  Apparently  the  principal  cause  of  this  delay  was  a  question  oonoem- 
ing  certain  large  grunts  of  land  in  Florida,  made  by  the  King  of  Spain  to 
the  Duke  of  Alagon,  the  captain  of  his  guards,  the  Count  of  Punon  Kostro, 
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one  of  his  chamberlains,  and  Mr.  Vargas,  trenanrer  of  the  household.  It 
seems  that  the  petitions  of  the  Duke  of  Ala^on  and  the  Count  of  Punon 
Ro^ttro  were  presented  to  the  King  in  November  1817;  that  in  December 
the  King  <lecided  th.it  the  grants  should  be  made;  and  tliat  the  rnyiil 
letters  patent  were  issued  in  February  1818. ■ 

The  petition  of  Mr.  Vargas  8e<*nis  to  have  been  made  January  25,  181S, 
and  the  letters  patent  bore  date  March  10,  181S. ' 

By  the  eighth  article  of  the  treaty  it  waH  provided  that  nil  grants  of 
land  made  before  January  24,  1818,  by  His  Catholic  Majesty,  or  by  his 
lawful  authorities,  in  the  territories  ceded  to  the  United  States,  should  be 
ratified  and  confirmed;  but  all  grants  of  land  ''made  since  the  said  24th 
of  January  1818,  when  the  firMt  proposal,  on  the  part  of  His  Catholic 
Majesty,  for  the  cession  of  the  Floridas  was  made,'*  were  declared  to  be 
'*nulIandvoid."3 

When  the  treaty  was  signed,  the  three  grants  in  question  were  known  in 
the  United  States  by  rumor,  and  were  understood  by  the  negotiators  to  h(* 
inelnded  in  the  annulment;  but  in  order  that  the  question  might  not  be 
lefl  undetermined,  Mr.  Forsyth,  who  was  sent  as  minister  to  Spain  for  the 
purpose  of  exchanging  the  ratifications  of  the  treaty,  was  instrneted  to 
pffwent  on  that  occasion  a  declaration  to  the  effect  that  the  grants  were 
HO  inelnded.  The  Spanish  (ioveniment  objected  to  the  declaration  as  an 
attempt  to  alter  the  treaty,  and  returned  one  of  Mr.  Forsyth's  notes 
because  of  the  harshness  of  its  language;  but  early  in  1820  it  sent  (ien. 
Don  Francisco  Dionisio  Vivos  to  Washington  with  iuHtrnctions  to  obtain 
certain  ''explanations.'^  In  a  note  of  April  14,  1820,  (ieneral  Vives,  besides 
repeating  the  objection  to  the  declaration,  referred  to  the  "scandalous 
system  of  piracy"  carried  on  from  the  United  States  against  the  Spanish 
possessions  and  the  property  of  Spanish  subjects;  and  asked  that,  in  order 
to  prevent  further  unlawful  armaments,  the  United  States  would  pledge 
itself  to  cause  its  terrifory  to  be  respected.  He  also  asked  that  the 
Uniteil  States  would  agree  not  to  form  any  relations  with  the  revolution- 
ary colonies  in  the  Spanish  provinces.  Mr.  Adams,  while  assuring  (gen- 
eral Vives  that  the  United  States  maintained  an  impartial  neutrality  in 
the  contest  between  Spain  and  her  colonies,  declared  it  to  be  a  necessary 
consequence  of  that  condition  of  things  that  the  government  could  not 
engage  not  to  form  any  relations  with  those  ))rovinces.  As  to  the  grants 
of  land,  Mr.  Adams  insisted  on  their  nullity. 

,  ,  On  October  .5,  1820,  the  Cortes  in  secret  session  ad- 

Rfttiilcfttioii  of  tho 

TrMity.  .vised  the  cession  of  the  Floridas,  and   declared   the 

grants  in  question  null  and  void;  and  it  was  on  this 

b.isis  that  the  ratifications  of  the  treaty  were  exchanged  on  the  22d  of  the 

following  February. ^ 


'The  patent  to  the  Count  of  Punon  Kostro  bears  date  February  6,  1818. 
(Am.  State  Papers,  For.  Rel.  IV.  524.) 

« Am.  State  Papers,  For.  Hel.  IV.  510. 

^The  proposal  referred  to  wjw  that  made  by  the  Chevalier  de  On  is  in  his 
note  to  Mr.  Adams  of  January  24,  1818.  (Am.  State  Papers,  For.  Rel.  IV. 
464.) 

^Am.  State  Papers,  For.  Rel.  IV.  612,626,  (^50,  701.  For  the  purpose  of 
aettling  land  titles  under  Article  VIII.  of  the  treaty,  Congress  provided  for 


44S)H  INTERNATIONAL   ARBITRATIONS. 

„       .  „         ,  ^.  Hv  Article  IX.  of  the  treat\',  the  contracting  pArties 

Mutual  Renunciations  ^ 

of  Claims.  mutually  ronounced  ''all  claiiiiH  for  damages  or  injuries 

which  they  theniselvcs,  as  well  as  their  respectivt^  (;iti- 

/eiiH  and  subjectH/'  had  HuHV.red  prior  to  the  date  of  its  sij^nature;  and  in 

order  that  there  mi^ht  be  no  doubt  as  to  what  this  engagement  compre- 

hund«'d  it  wjih  declared  that  the  renunciation  of  the  United  States  would 

c'xt<3ud : 

1.  To  all  the  injnries  mentioned  in  the  convention  of  1802,  which  was 
declared  to  be  annulled.' 

2.  To  all  claims  on  account  of  pri/.es  ma<le  by  French  privateers,  and 
condemned  by  French  consuls,  within  the  territory  and  Jurisdiction  of 
iSpain. 

8.  To  all  claims  of  indemnities  on  account  of  the  suspension  of  the  right 
of  deposit  at  New  Orle.ins  in  1802. 

4.  To  all  elaimsof  citizens  of  the  Tnited  States  upon  the  Government  of 
Spain,  arising  from  the  unlawful  seizures  at  sea,  and  in  the  ports  an<l 
territories  of  iSpuin  or  the  Spanish  colonies. 

5.  To  all  claims  of  citizens  of  the  Tnited  States  npon  the  Spanish  Gov- 
ernment, statements  of  whicli,  soliciting  the  inti^rposition  of  the  Govern- 
ment of  tho  United  States,  had  been  presented  to  the  Department  of  Stute, 
or  to  the  minister  of  the  Tiiited  States  in  Spain,  since  the  date  (»f  the 
convention  of  1S02,  and  until  the  sl«j:uaturo  of  the  present  treaty. 

The  renunciation  of  His  Catholic  Majesty  was  declared  to  extend: 

1.  To  all  the  injuries  mentioned  in  the  convention  of  August  IJ,  1802. 

2.  To  the  sums  advanco<l  by  His  Cathtdic  Majesty  for  the  return  of 
('aptain  I'ikc  from  tho  Provincias  Internas.- 


the  appointment  of  a  board  of  three  commissioners.  For  legislation  on 
the  subject,  see  acts  of  May  8,  1822,3  Stats,  at  L.  709;  February  28.  1824, 
4  Id.  6;  March  3,  lS2r»,  M.  102;  April  22,  1820,  Id.  1.56;  February  8,  1827, 
lil.  202:  May  1^2.  IS28,  Id.  2H4 ;  May  2ti,  IKiO,  Id.  4^;  .January  23,  1832,  Id. 
4iH).  For  notes  of  Judicial  decisions  on  the  same  subject,  see  Treaties  and 
Conventions  between  the  Tnited  States  and  other  Powers,  1776-1887,  pp. 
1391-1397,  1398. 

'  The  ratifK-ations  of  the  convention  of  1802  were  exchanged  at  Washing- 
ton i)eceml)er2l,  1818,  and  it  was  proclaimed  on  the  followingday.  Owing 
to  the  pendency  of  a  more  comprehonsive  settlement,  no  steps  were  taken 
to  carrv  it  into  etl'ett. 

*  In  .July  18()«)  Lieut.  Zebulon  Montgomery  Pike  set  out  from  St.  Louis 
on  an  expedition  to  the  sourcisof  tlie  Red  River.  Having  got  by  mistake 
within  the  bounds  of  Mexico,  he  was  conducted  by  the  Mexican  military 
authorities  to  Santa  Kc,  where  he  arrived  March  3,  1807.  He  was  hospi- 
tably tnsitcd,  but  was  sent  under  esrort  to  Chihnahna  to  appear  before 
the  coiiniiantling  general  there.  On  the  2d  of  April  he  reached  Chihuahua 
and  appeared  before  (iencral  Salccdo,  wlio  after  a  few  days  decided  to 
return  him  to  the  United  States,  under  escort,  by  way  of  Texas.  He  left 
Chihuahua  April  28,  and  arrived  at  Natchitoches  July  1,  1807.  (Couess 
Expeilitions  of  Zebulon  .Mont«;oinery  Pike,  II.  095-717;  Sparks's  Am.  Biog- 
raphy, \'.,  2d  scries,  259-279.  j 
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3.  To  all  iDJaries  caused  by  the  oxpedition  of  Miranda  which  was  fitted 
oat  and  equipped  at  New  York.' 

4.  To  all  claims  of  Spanish  subjects  upon  tlie  (iovernnient  of  the  United 
States  arising  from  nnlawfal  seizures  at  sea  or  within  the  portn  and  terri- 
torial jurisdiction  of  the  United  States. 

5.  To  all  claims  of  Spanish  subjects  against  the  United  States  in  which 
the  interposition  of  the  Spanish  Government  had  been  solicited  l>efore  tho 
date  of  the  treaty,  and  since  the  date  of  the  convention  of  1802,  or  which 
had  been  matle  to  the  department  of  foreign  affairs  of  His  Majesty  or  to 
his  minister  in  the  United  States. 

In  addition  to  these  renunciations,  stipulations  were  made  in  regard  to 
claims  arising  out  of  certain  military  operations  in  the  Floridas.  These 
stipulations  will  be  discus8e<l  in  the  next  chapter. 

By  Article  XI.  of  the  treaty  the  United  States,  exon- 

AMunptiono      aimc  ^i-^ting    Spain   from   all    demands   for  the  American 
by  United  States. 

claims  that  had  been  renounced,  undertook  ''to  make 

satisfaction  for  the  same,  to  an  amount  not  exceeding  five  millions  of  dol- 
lars/' and  for  this  purpose  to  appoint  a  commission  of  three  citizens  of  the 
United  States,  which  shouhl,  within  three  years  from  its  first  meeting, 
"receive,  examine,  and  decide  upon  the  amount  and  validity  of  all  the 
claims  incloded  within  the  descriptions  above  mentioned."  The  article 
further  provided : 

''The  said  Commissioners  shall  be  authorized  to  hear  and  examine,  on 
oath,  every  qoostion  relative  to  the  said  claims,  and  to  receive  all  suitable 
authentic  testimony  concerning  the  same.  And  the  Spanish  (lovernment 
shall  furnish  all  such  documents  and  elucidations  as  may  be  in  their  pos- 
session, for  the  adjustment  of  the  said  claims,  acrordint*:  to  the  princi))les 
of  justice,  the  laws  of  nations,  and  the  stipulations  of  the  treaty  between 
the  two  parties  of  27th  October  1795;  the  said  documents  to  be  specitied, 
when  demanded,  at  the  instance  of  the  said  Connnissioners. 

"The  payment  of  such  claims  as  may  be  admitted  and  adjusted  by  the 
said  Commissioners,  or  the  major  part  of  them,  to  an  amount  not  exceediu^C 
five  millions  of  dollars,  shall  be  paid  by  the  ITnited  States,  either  immedi- 
ately at  their  Treasury,  or  by  the  creation  of  stock,  bearing  an  interest  of 

'  Francesco  de  Miranda,  commonly  known  as  (General  Miranda,  was  a 
native  of  Caracas,  who  came  to  the  United  States  in  the  latter  part  of 
1805  for  the  purpose  of  orj^anizing  an  expedition  against  the  Spanish 
dominions  in  South  America.  H»*  sailed  from  New  York  in  February  1806 
on  the  ship  Leander,  and  after  procuring  two  schooners  at  Jacniel  pro- 
ceeded to  the  northern  part  of  South  America.  On  arriving  otV  that  coast 
the  schooners  were  captured  by  the  Spaniards;  the  Leander  vrith  Miranda 
on  board  escaped.  On  the  schooners  were  thirty-six  American  citizens 
who  had  sailed  on  the  Leander  from  New  York,  but  who  were  transferred 
to  the  schooners  at  Jacmel.  They  were  tried  at  Puerto  Cabello  on  a  charge 
of  piracy,  and  on  conviction  were  <!ontined  in  prison  at  Carthagena.  They 
alleged  that  they  were  entrapped  into  accompanying  Miranda  from  New 
York  by  false  statements,  an<l  that  when  they  became  cognizant  of  his 
designs  they  were  forcibly  prevented  from  1',  .iving  his  service.  They 
Rought  and  obtained  the  interposition  of  the  United  States  for  the  ])Mr- 
pose  of  securing  their  release.  (Am.  State  Papers,  For.  Rel.  III.  256; 
Adams's  Hi.story  of  the  United  States,  III.  189,  209,  238;  Lloyd's  Trials  of 
William  S.  Smith  and  Samuel  G.  Ogden,  in  July,  1806;  New  York,  1807.) 
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six  pner  cent  per  annum,  payable  from  the  proeeedBof  sales  of  public  lands 
within  the  territories  hereby  ceded  to  the  United  States,  or  in  such  other 
manner  as  the  Congress  of  the  United  States  may  prescribe  by  law. 

''  The  records  or  the  proceedings  of  the  said  Commissioners,  together 
with  the  vouchers  and  documents  produced  before  them,  relative  to  the 
claims  to  be  adjusted  and  decided  upon  by  them,  shall,  aftcT  the  close  of 
their  transactions,  be  deposited  in  the  Department  of  State  of  the  United 
States;  and  copies  of  them,  or  any  part  of  them,  shall  be  fnmishefl  to  the 
Spanish  Government,  if  required,  at  the  demand  of  the  Spanish  Minister 
in  the  IJniWd  Stated." 

For  the  purpose  of  carrying  this  article  into  effect 
ti^^h^T^  t^T"    C^'^K'^®®  passed  an  act,  which  was  approved  March  3, 

1821,  by  which  provision  was  made  for  the  appoint- 
ment of  three  commissioners,  each  at  a  salary  of  $3,000  a  year;  of  a  secre- 
tary, versed  in  French  and  Spanish,  at  a  salary  of  $2,000;  and  of  a  clerk, 
at  a  nalary  of  $1,500.'  By  an  act  of  May  24,  1824,-  provision  was  made  for 
the  payment  by  the  Treasury  of  the  awards  of  the  commissioners  to  an 
amoimt  not  excee<ling  $5,000,000. 

March  31,  1821,  President  Monroe  appointed  as  com- 

Appointment  of  Com-  mi^giouers  Hugh  Lawsou  White,  of  Tennessee ;  William 

King,  of  Maine,  and  John  W.  Green,  of  Virginia.  Mr. 
(ireen,  however,  did  not  serve,  and  the  President,  on  May  9,  1821, 
appoint«»d  in  his  stead  Littleton  Waller  Tazewell,  of  Virginia.  Tobias 
Watkins  was  appointed  as  secretary,  and  Joseph  Forrest  as  clerk. 

Though  Mr.  White  had  never  before  held  office  under  the  Unit(*d  States, 
he  had  repeatedly  served  in  the  legislature  of  Tennessee,  and  was  twice  a 
justice  of  the  supreme  court  of  that  State.  In  1822  he  was  selected  by  the 
governor  of  Kentucky  as  one  of  the  commissioners  to  adjnst  the  military 
land  claims  of  Virginia.  In  1825  ho  was  elected  to  the  Senate  of  the 
United  States,  where  hif  served  as  chairman  of  the  Committee  on  Indian 
Affairs,  a  subject  of  which  he  had  formerly  gained  some  knowledge  by 
Herving  under  General  Sevier  in  the  Cherokee  war.  He  opposed  the 
Panama  Mission.^ 

Mr.  King  was  a  native  of  that  part  of  Massachusetts  which  became  the 
State  of  Maine.  Before  the  separatien  he  served  in  the  legislature  of 
Massachusetts.  He  was  a  member  of  the  convention  that  formed  the  con- 
stitution of  Maine,  and  afterward  became  governor  of  the  State. 

Mr.  Tazewell  wiis  a  native  of  Virginia  and  a  graduate  of  William  and 
Mary  College.  He  was  admitted  to  practice  law  in  17%  and  became  a 
member  of  the  Virginia  house  of  delegates.  Elected  to  Congress  in  1800 
as  a  Republican,  he  voted  for  .Jetlerson  as  President.  From  1802  to  1821 
he  practiced  law  at  Norfolk.  Like  Mr.  Wliite,  he  was  chosen,  after  his 
service  on  the  Spanish  commission,  to  the  United  States  Senate.  He  was 
reelected,  but  resigned  in  1834.  He  was  a  member  of  the  constitutional 
convention  of  Virginia  of  1S29.  He  was  once  governor  of  the  State,  but 
resigned  before  the  expiration  of  his  term  ^ 


'  3  Stats,  at  L.  639.  For  further  appropriations  see  acts  of  April  30, 1822, 
3  Stats  at  L.  673;  March  3,  1823,  3  Id.  762. 

-4  Stats.  atL.  33. 

■''A  MeuHur  of  Judge  White,  with  Selections  from  his  Speeches  and  Cor- 
reepondence,  by  Mrs.  Scott,  oiie  of  his  descendants;  Philadelphia,  1^^. 

'Grigsby's  Discourse  on  the  Life  and  Chara(rter  of  the  Hon.  Littleton 
Waller  Tazewell.    Norfolk,  1860. 
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The  commissioners  held  their  sessions  ''in  a  building 
Oivauntioii  of  Com.   ^^  Capitol  Hill,  formerly  occupied  by  Congress."    On 

Jnne  9, 1821,  they  appeared  before  the  Hon.  Buckner 
Thnrston,  one  of  the  associate  justices  of  the  supreme  court  of  the  District 
of  Columbia,  and  each  took  the  following  oath :  ''  I  do  solemnly  swear  that 
I  will  truly,  faithfully,  and  diligently  discharge  the  duties  of  my  office,  to 
the  best  of  my  knowledge  and  abilities,  and  that  I  will  support  the  con- 
stitution of  the  United  States.''  Messrs.  Watkins  and  Forrest  also  ap- 
peared, and  each  took  the  same  oath. 

On  June  14,  the  board — 

Roles  of  PnKMdvre.        **  Ordered,  that  all  persons  having  claims  under  the 

Treaty  of  Amity,  Settlement  and  Limits,  between  the 
United  States  of  America  and  his  Catholic  Majesty,  concluded  at  Wash- 
ington the  22nd  day  of  February  1819,  which  are  to  be  received  by  the 
Commission,  do  file  a  memorial  of  the  same  with  the  Secretary  of  the  Board, 
to  the  end  that  they  may  be  hereafter  duly  examined,  and  the  validity  and 
amount  thereof  decided  upon,  according  to  the  suitable  and  authentic  tes- 
timony concerning  them,  wnich  may  be  hereafter  required.  The  said 
memorial  must  be  addressed  to  this  Board;  must  set  forth  minutely  and 
particularly  the  various  facts  and  circumstances  whence  the  right  to  prefer 
Huch  claim  is  derived,  and  must  be  verified  by  the  affidavit  of  the  claimant. 

"-And  in  order  that  claimants  may  be  informed  of  what  is  now  cousid- 
ered  by  the  Commission  as  essential  to  be  averred  and  established,  before 
any  such  memorial  can  be  received  by  this  Board,  it  is  further — 

"  Ordered,  that  each  claimant  shall  declare  in  his  said  memorial  for  and 
in  behalf  of  whom  the  said  claim  is  preferred:  ana  whether  the  amount 
thereof,  and  of  every  part  thereof,  if  allowed,  does  now,  aud  at  the  same 
time  when  the  said  claim  arose  did,  belong  solely  and  absolutely  to  the  said 
claimant,  or  to  any  other,  and  if  any  other,  what  person.  And  in  cases  of 
claims  preferred  for  the  benefit  of  any  other  than  the  claimant,  the  memo- 
rial to  be  exhibited  must  further  set  forth  when,  why,  and  by  what  means, 
such  other  has  become  entitled  to  the  amount,  or  any  part  of  the  amount, 
of  the  said  claim. 

"  The  memorial,  required  to  bo  exhibited  by  all  claimants,  must  also  set 
forth,  and  certainly  declare,  whether  the  claimant,  as  well  as  any  other 
for  whose  benefit  the  claim  is  preferred,  is  now,  and  at  the  time  when  the 
said  claim  arose  was,  a  citizen  of  the  United  States  of  America;  where  he 
is  now,  and  at  the  time  the  said  claim  arose  was,  domiciliated;  and,  if 
any,  what  change  of  domiciliation  has  since  taken  place. 

"  The  said  memorial  must  also  set  forth  whether  the  claimant,  or  any 
other  who  may  have  been  at  any  time  entitled  to  the  amount  claimed,  or 
any  part  thereof,  hath  ever  received  any,  and  if  any  what,  sum  of  money, 
or  other  equivalent,  or  indemnitication,  for  the  loss  or  injury  sustained, 
satisfaction  for  which  is  therein  asked. 

'*And,  that  time  ma^  be  allowed  to  claimants  to  prepare  and  file  the 
memorials  above  mentioned,  it  is  further — 

*'  Ordered,  that  when  this  Board  shall  adjourn  to-day,  it  will  adjourn  to 
meet  again  on  the  10th  day  of  September  next;  at  which  tiine  it  will  pro- 
ceed to  decide,  whether  any  memorials  which  may  have  been  filed  with 
the  Secretary,  in  pursuance  of  the  above  orders,  shall  be  received  for  ex- 
amination. 

"  Ordered,  that  a  copy  of  these  proceedings  be  published  by  the  Secretary 
of  this  Board,  in  all  the  public  (Gazettes  in  which  the  laws  of  the  United 
States  are  usually  printed.  And  thereupon  the  Board  adjourned  to  Mon- 
day the  10th  day  of  September  next. 

"  H.  L.  White. 

**WlLUAM    KlN(i. 

"LiTT.  W.  Tazkwell. 
"Attest, 

'*  T.  Watkins,  Secretary," 


r 
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On  .January  29, 1822.  the  following  additional  rnle  waa  made: 

**  Orderedf  that  after  the  memorial  is  set  down  for  examination,  either 
on  motion  of  the  claimant,  or  nnder  the  rnle  of  this  Hoard,  no  documeDt 
or  other  evidence  bo  added  to  thone  filed  with  the  Secretary,  except  by 
special  leavo  of  the  Hoard;  and  that  no  paper  once  filed  by  a  claimant 
shall  thereafter  be  withdrawn  without  such  leave."' 

On  June  8,  1824,  the  board  adjourned  sine  die,  after 
Coinpldtioii  of  the       «        •       ^  '•^i^ii<         •  •     ■%     /» ^.x. 

B  »rd'  Labarm        having  boeu  in  session  for  the  full  treaty  penwl  of  three 

yearn  In  announcing  its  adjournment,  the  Xationa! 
Intelligenrer  HtiUl :  ''The  praise  of  ability,  assiduity,  and  devotion  to  busi- 
ness will  be  conceded  to  this  board ;  and  it  is  admitted  that  the  President 
could  not  have  made  a  more  judicious  choice  of  persons  to  execute  this 
arduous  trust."  Mr.  Tazewell  said  that  the  commissioners,  in  order  to 
accomplish  their  work  with  facility,  took  lodgings  in  the  same  boarding 
lionse,  and  labored  together  iudefatigably.- 

NVhen  the  board  adjourned  there  were,  among  the 
The  Meade  Claim,      claims  rejected  for  want  of  proof,  eight  in  respect  of 

which  certain  evidence  requested  from  the  Spanish 
Government  had  not  been  obtained.^  Of  these  claims  the  principal  one  was 
that  of  Richard  W.  Meade,  in  which  the  sum  of  $491,153.33  was  demanded 
partly  as  compensation  for  supplies  furnished  to  the  Spanish  Government, 
and  partly  as  damages  for  unlawful  arrest  and  imprisonment.  In  respect 
of  both  these  subjects  Mr.  Meade  had  secured  the  diplomatic  interposition 
of  the  United  States;  but  pending  the  negotiations  which  resulted  in  the 
treaty  of  1819,  he  informed  the  Secretary  of  State  of  the  United  States  that 
it  had  been  intimated  to  him  that  if  he  would  advance  a  further  sum  of 
money  to  the  Spanish  Government  ho  might  obtain  a  grant  of  land  in 
Florida  sufficient  to  cover  all  his  claims.  The  Secretary  of  State  replied 
that  If  the  cession  of  the  Floridas  was  concluded,  it  would  be  provided 
that  all  grants  after  a  certain  time  shonld  be  null  and  void.  Mr.  Meade 
then,  on  January  17,  1819,  tiled  his  claims  with  the  Department  of  State 
for  such  protection  as  the  Government  might  think  proper  to  grant.  Pre- 
viously to  that  time,  however,  he  had  sought  from  the  King  of  Spain  the 
appointment  of  a  commission  to  examine  and  liquidate  his  claims.  On  the 
7th  of  May  1819,  in  the  third  month  after  the  signature  of  the  treaty,  such  a 
commission  was  appointed;  and  on  the  19th  of  May  1820,  after  examining 
the  original  documents  which  the  claimant  had  submitted,  the  commission 
rendered  an  award  in  his  favor  for  the  sum  of  $373,879.83,  which  included 
his  unliquidated  contract  claims,  fourteen  in  number,  with  interest  to  the 
date  of  liquidation,  and  a  gross  sum  as  damages  for  his  arrest  and 
imprisonment. 

Hy  the  sixteenth  article  of  the  treaty  of  February  22,  1819,  it  was  pro- 
vided that  the  ratifications  of  the  treaty  should  be  exchanged  within  six 


'  On  February  27, 1822,  the  minutes  of  the  board  state  that  the  commis- 
sioners on  that  day  adjourned  till  the  following  day  as  ''a  manifestation 
of  the  deep  sense  they  entertain  of  the  loss  which  the  nation  has  sustained 
in  the  death  of  William  Pinkiiey,^'  and  to  t»nabl«'  them  to  join  in  paying 
the  last  tribute  of  respect  to  his  memory. 

^Scott's  Memoir  of  Judge  White.  33. 

HI.  Voc.  212.  'JO  Coujr.  1  se.«s. 
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months  from  the  time  of  it8  signature,  or  sooner  if  possible.  The  exchange 
dill  not,  as  we  have  set^n,  take  place  till  two  years  after  the  signature. 
This  circumstance  necessitated  the  resubmission  of  the  treaty  to  the  Sen- 
ate, in  order  that  the  period  for  the  exchange  of  the  ratiti<*ation8  might 
be  extended.  Availing  himself  of  this  opportunity,  the  chiimant  sought 
to  have  the  treaty  amended  so  that  it  might  not  include  his  claim,  which. 
Wing  embraced  in  the  fifth  renunciation  of  Article  IX.,  was  one  of  the 
claims  which  the  United  States  undertook  by  Article  XI.  to  satisfy  to  an 
amount  not  exceeding  $5,000,000.  The  treaty,  however,  wa.s  not  amended ; 
aud  when  the  commissioners  were  appointed  to  carry  Article  XI.  into 
effect,  Mr.  Meade  presented  to  them  a  memorial  in  which  he  asked  that 
his  claim  be  treated  as  liquidated,  and  that  an  award  be  niado  in  his  favor 
for  the  amount  alloweil  him  by  the  Spanish  commission,  without  regard 
to  the  pro  rata  allowance  which  might  be  made  to  the  general  mass  of 
claimants  before  the  board. 

The  commissioners  were  at  first  inclined  to  reject  Mr. 
*'"****'*/Il*  *"  ^*°'"**  Meade's  claim  altogether,  on  the  ground  that,  as  a  large 

part  of  it  wns  for  supplies  furnished  to  the  Spanish 
Government  to  enable  it  to  carry  on  the  war  with  Napoleon,  it  was  inad- 
missible because  of  its  contractual  and  unneutral  origin.  In  this  sense 
the  coiumiMsioners  addressed  to  Mr.  Adams  the  following  letter : ' 

Washington,  5th  March  1822. 

'*Sir:  Several  claims  of  indemnity  have  been  presented  to  this  Board 
by  citixens  of  the  United  States,  for  losses  suHtained  by  reason  of  the 
breach  oi  contracts  entered  into  with  them  by  the  Government  of  Si)ain. 
In  most,  if  not  all  of  these  contracts,  the  citizen  stipulates  to  perform 
acts  for  Spaiu,  which,  as  a  subject  of  a  neutral  state,  he  could  not  have 
pcrforme<l  without  transgressing  the  acknowledged  belligerent  rights  of 
other  nations  with  whom  Spain  was  then  engaged  in  open  war;  acts, 
therefore,  which  would  have  subjected  him  to  the  just  application  of  the 
laws  of  war,  and  justified,  nay,  probably  required,  the  United  States  to 
abandon  such  citizen  to  the  fate  of  war,  without  making  any  reclamation 
in  his  behalf.  It  is  for  the  performance  of  such  acts  that  Spain  has  con- 
tracted t^)  make  compensation. 

**In  support  of  these  claims,  it  is  contended,  that  it  was  distinctly 
understood  by  the  high  contractmg  parties  to  the  late  Treaty,  that  claims 
of  this  description  were  to  be  included,  and  were  intended  to  be  ])rovided 
for  implicitly  l)y  the  fifth  renunciation  of  the  t)th  article,  within  the  words 
of  which  all  such  are  found;  and,  in  proof  of  this  assertion,  a  letter  from 
the  Minister  of  Spain,  as  well  as  the  enclosed  document,  has  been  placed 
before  this  Hoard. 

"The  Commissioners  feel  inclined,  at  present,  to  construe  this  article  of 
the  Treaty  in  a  different  mode;  aud  to  reject  all  such  claims  as  those  above 
described.  But  as  such  a  construction,  if  contrary  to  the  intent  of  the 
high  contracting  parties,  as  is  suggested,  may  possibly  impair  the  faith  of 
the  Unitvd  States,  and  lead  to  consequences  violating  even  their  peace, 
the  Commissioners  beg  leave  to  submit  to  yon  the  propriety  of  adopting 
some  courae,  which  may  bring  before  them  any  document  or  sugg(;stiou 
by  which  the  object  and  intent  of  the  Unit<'d  States,  in  concluding  this 
treaty,  may  be  disclosed  more  fully  than  they  are  now  exhibited  by  the 
article  before  mentioned. 

**If  the  President  is  content  to  adopt  that  construction  of  the  treaty, 
which  the  Commissioners,  as  at  present  advised,  are  disposed  to  give  it, 
no  suggestion  need  be  made  to  them.     But  if  this  should  not  be  the  ea^se. 


'  H.  Rep.  r>«.  20  Cong.  1  sess. 
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aa  nothing  will  most  probably  operate  to  change  the  opinion  which  the 
Commisnioner8  are  disposed  at  present  to  entertain  upon  this  sabject,  but 
a  clear  communication  that  siicu  a  construction  would  be  violatiye  of  the 
intention  of  the  high  contracting  parties,  it  will  be  necessary  that  a  com- 
munication to  this  effect  should  be  made  to  them.  The  mode  of  making 
it  is  Bubniitte<l  to  the  President. 

''The  want  of  any  representative  of  the  United  States  before  this 
Board,  has  constrained  the  Commissioners  to  adopt  the  course  they  have 
thus  pursued,  with  a  full  knowledge  of  all  the  obfections  which  apply  to 
it,  not  only  as  they  refer  to  the  President,  but  to  the  Board  itself. 

**  We  have  tlie  honor  to  be,  4&c. 

"H.  L.  White. 

"Wm.  Kino. 

"L.  W.  Tazewell. 

"  The  Hon.  The  Skcretary  of  State." 

To  this  letter  Mr.  Adams  made  the  following  reply: 

*'  Department  op  State, 

"  Washington,  9th  Marok  18 tt. 

"H.  L.  White,  Wm.  Kino,  and  L.  W.  Tazewell,  Esqs., 

'^  CommiHSioners  under  the  11th  article  of  the  Florida  Treaty, 

**  Gentlemen  :  In  reference  to  the  letter  which  I  have  had  the  honor  of 
receiving  from  you,  dated  the  5th  inst.,  I  am  directed  by  the  President  of 
the  llnit-ed  States  to  inform  you,  that,  in  providing  for  the  claims  of  the 
citizens  of  the  United  States  upon  Spain,  by  the  treaty  of  22d  February 
1819,  it  W2VS  not  understood  or  intended  by  the  Government  of  the  United 
States,  nor,  as  is  believed,  by  the  other  party  to  the  treaty,  that  claims 
arising  from  contracty  as  they  existed  at  the  time  of  the  signiiture  of  the 
treaty,  should  be  excluded  from  the  benefit  of  the  treaty.  The  claimB 
intended  to  be  provided  for,  were  those  specially  enumerated  in  the  renun- 
ciations, and  embraced  all  claims,  aiatemente  of  which,  soliciting  the  inter- 
position of  the  (ioremmentf  had  been  presented  to  the  Department  of  State^  or 
to  the  Minister  of  the  United  States  in  Spain,  since  the  convention  of  180S,  and 
until  the  date  of  the  signature  of  the  treaty, 

*'A8  there  is  no  limitation  in  the  words  of  this  renunciation,  with  regard 
to  the  nature  of  the  transactions  in  which  the  claims  originated,  whether 
by  contract  or  by  tort,  so  none  was  intended.  They  were  claims,  of  all  of 
which  it  was  believed  that  the  only  possible  chance  of  obtaining  any  sat- 
isfaction to  the  claimants,  consisted  in  the  execution  of  the  treaty. 

**0f  the  absolute  obligation  of  this  Government  to  interpose  in  behalf 
[of]  their  fellow-citizens,  possessing  such  claims,  and  imploring  the  aid 
of  their  country  to  obtain  satisfaction  for  them,  no  very  subtle  or  punc- 
tilious scrutiny  had  been  made.  It  was  the  need  of  the  claimant,  and  not 
the  legal  dassiiication  of  his  claim,  for  which  the  assistance  of  his  Gov- 
ernment had  been  solicited.  The  delay  or  denial  of  justice,  which  it  was 
desirable  to  remedy,  was  the  same,  whether  it  was  for  a  wrong  committed, 
or  a  contract  broken.  The  claimants  have  alike  been  promised,  that  at 
the  negotiation  of  the  treaty,  their  claims  would  be  considered,  and 
endeavors  made  to  provide  for  them,  in  common  with  others. 

**  Whether  anion  jl^  the  contracts  provided  for,  there  were  some  upon  which 
the  (Tovernment  nt'  the  United  States,  but  for  the  treaty,  must  have  even- 
tually abandoned  the  claimants  to  the  fate  of  war,  was  never  a  subject  of 
in(|uiry.  Those  claims,  it  is  presumed,  were  not  the  less  valid  against 
Spain,  nor  wen^  their  prospects  of  real  satisfaction  bv  Spain  in  any  other 
manner,  ])elieved  to  be  different  from  the  rest.  Tne  Government  was 
indeed  aware  that  the  abstract  right  to  its  interposition,  of  citizens  who 
had  suffered  by  act*  of  foreigners,  without  any  co-operation  of  their  own, 
was  more  clear  and  imperative  than  that  of  others  who  had  voluntarily 
staked  their  property  ui»oii  the  good  faith  of  Spain ;  and,  in  the  course  of 
the  negotiation,  a  proposal  was  made  to  omit  the  renunciation,  which 
included  the  latter  class  of  these  claims.  It  was,  however,  finally  agreed 
to,  with  the  full  understanding,  that  all  the  claims  should  have  the  same 
benetit  of  the  provisions,  be  subjected  to  the  same  investigation,  and  be 
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decided  upon,  not  by  any  subsequent  transaction  between  the  claimant 
and  the  Spanish  Government,  but  by  the  Commissioners,  in  the  manner 
prescribed  by  the  treaty,  and  upon  such  proof  as  they  should  think  proper 
to  require,  for  asoertainiiig  its  amoiutt  and  validity.  Of  the  right  to  include 
such  claims  in  the  proyisions  of  the  treaty,  in  cases  wherein  thn  interfer- 
ence of  the  Government  had  been  solicited  by  the  claimants  themselves, 
and  their  claims  had  at  their  own  desire  been  made  a  subject  of  negotia- 
tion, no  doubt  was  entertained.  It  is  sanctioned  equally  by  the  moral 
principles  applicable  to  public  law,  and  by  the  frequent  practice  of  other 
civilized  nations,  as  well  as  by  more  than  one  example  in  our  own  history. 
If  indeed  no  such  right  existed,  and  the  two  Governments  were  not  com- 
petent to  make  and  accept  such  renunciation,  it  was  certainly  neither 
made  nor  intended.  Bat  that  a  Government,  negotiating  for  the  claims 
upon  another  Power  of  its  citizens,  at  their  own  entreaty,  is  not  compe- 
tent to  compound  for  them,  upon  terms  as  favorable  as  it  can,  consistently 
with  its  duties  to  the  rest  of  its  own  nation,  secure,  is  a  doctrine,  cer- 
tainly not  contemplated  at  the  negotiation  of  the  treaty,  and  now  believed 
to  be  withont  warrant,  either  in  tlie  law  or  usages  of  nations. 

"To  ascertain,  in  the  manner  stipulated  by  the  treaty,  and  in  no  other, 
the  full  ameuni  and  validity  of  these  claims,  as  existing  on  the  day  of  the 
signature  of  the  treaty,  the  commission  instituted  under  the  11th  article 
of  the  treaty  was  provided.  How  far  contracts,  under  the  special  cin-iim- 
siances  mentioned  in  your  letter,  as  applying  to  some  of  those  which  have 
been  presented  to  the  board,  were  valid  contracts,  it  is  the  peculiar  ])rov- 
inoe  of  the  Commissioners  to  decide.  The  Executive  Government  had  not 
the  means  of  judging  of  the  validity  of  any  of  them ;  and  of  their  amount, 
it  conld  form  no  other  than  a  gross  estimate.  Hut  it  fully  believed,  that 
the  sam  stipulated  for  the  payment  of  them,  would  bo  adequate  to  the  full 
satisfaction  of  every  valid  claim  embraced  by  the  treaty,  whether  the  claim 
had  originated  in  contract  or  in  wrong. 

"I  have  the  honor  to  be,  with  great  respect,  gentlemen, 
"  Your  very  humble  and  ob*t  serv't, 

*MoHN  QuiNCY  Adams."' 

After  receiving  this  letter,  the  commissioners  resumed 

Rejection  of  Kr.lIeAde^t^j^Q  consideration  of  Mr.  Mea<le'8  case;  and  on  April  16, 
lianidated  Donuuid.  • 

1823,  they  decided,  Judge  White  delivering  an  elaborate 

opinion,'  that  they  had  no  jurisdiction  of  the  claim  as  a  liquidated  de- 
mand against  Spain,  resting  on  the  award  of  the  royal  commission  in  1820. 
By  the  treaty  as  well  as  by  the  act  of  Congress  passed  to  carry  it  into 
eflfect,  they  were  required  to  ascertain  the  '^validity  and  amount''  of  claims. 
By  this  language  they  held  that  they  were  re(iuired  to  treat  claims  as 
unliquidated,  and  that  they  were  precluded  from  admitting  the  liciuida- 
tion  of  1820  as  the  basis  of  allowance,  both  because  it  wiis  subsequent  to 
the  conclusion  of  the  treaty  and  because  it  was,  as  to  the  United  States, 
re$  inter  alioB  acta.  They  therefore  determined  that  the  original  documents 
must  be  produced  before  them  in  order  that  they  might  ascertain  the 
validity  and  amount  of  the  claim. 

Previously  to  this  time  Mr.  Meade  had  written  to 
FAilnre  of  tho  CUim.  the  Spanish  minister  at  Washington  in  regard  to  ob- 
taining the  documents,  but  had  received  an  unfavorable 
response.     On  the  13th  of  May  1823,  however,  Mr.  Nelson,  the  newly 

'See  Reminiscences  of  James  A.  Hamilton,  57.  Mr.  Hamilton  states 
that  he  was  instrumental,  as  counsel  for  one  of  the  claimants,  in  bring- 
ing about  the  disposition  of  the  contract  question,  in  the  manner  above 
narrated. 

•  H.  Report  58,  20  Cong.  1  sess. 
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appointed  minister  of  the  United  States  to  Spain,  was  instructed  to  apply 
for  the  papers.  On  arriving  at  Cadiz  he  was  unable  to  enter,  owing  to  the 
blockade  of  the  port  by  a  French  squadron ;  and  it  was  not  till  December 
19,  1823,  that  he  was  able  to  make  a  formal  application  to  the  Spanish 
Government  for  the  documents.  The  government  acceded  to  his  request, 
but  intimated  that  there  would  be  some  delay  in  furnishing  the  documents 
on  account  of  the  great  quantity  of  them  and  the  confusion  into  which  the 
public  offices  had  been  thrown  by  the  removal  of  the  government  from 
Seville  to  Cadiz.  Intelligence  to  this  effect  was  received  in  Washington 
only  a  few  days  before  the  expiration  of  the  coumiission,  and  on  May  2i), 
1824,  ten  days  before  that  event,  Mr.  Meade's  claim  waa  rejected  for  want 
of  sufficient  evidence  to  establish  its  validity.' 

The  Supreme  Court  of  the  United  States  has  held  that 

^^V^v^^lni^rt^t^  *^®  awards  of  the  commissioners  under  Article  XL, 

though  final  and  concluHive  as  to  the  rejection  or 
admission  of  any  claim,  were  not  conclusive  as  to  conflicting  interests  in 
the  sum  awarded;  that  after  the  validity  and  amount  of  the  claim  had 
been  ascertained  by  the  award  of  the  commissioners,  the  rights  of  the 
claimants  to  the  fund,  after  it  had  passed  into  their  hands,  were  determin- 
able by  the  e8tablish<'d  courts  of  justice  in  the  ordinary  course  of  judicial 
proceedings;  and  that  a  right  to  compensation  from  Spain,  held  .by  an 
underwriter  under  an  abandonment  by  his  iusipred,  for  damages  and 
injuries  arising  from  an  illegal  capture,  passed  to  the  assignees  of  the 
underwriter  under  the  provisions  of  the  United  States  Bankrupt  Law  of 

April  4, 1800.- 

In  a  case  rejected  by  the  board,  it  was  held  that  the 
Finality  of  Board'i     claimant,  by  failing  to  apply  to  the  l»oard  for  a  rehear- 
ing, had  precluded   himself  from  obtaining  Congres- 
sional relief,  though  he  may  have  acted  on  the  assumption  that  such  an 
application  made  to  the  commission  in  another  but  separate  case  would 
embrace  his  claim.-' 


'  Efforts  were  subsequently  made  by  Mr.  Meade  and  his  heirs  to  obtain 
compensation  fr<mi  the  United  States,  and  the  claim,  after  having  been 
made  the  subject  of  many  Congressional  n^ports,  was  referred  to  the 
Court  of  Claims  **  for  adjudication  thereof,  pursuant  to  the  authority  con- 
feiTcd  upon  said  court  by  any  existing  law  to  examine  and  decide  claims 
against  the  United  States,  referred  to  it  by  Congress."  (Joint  Resolution 
of , Inly  25,  1866,  14  Stats,  at  L.  611.)  The  Court  of  Claims  held,  Nott,  J., 
dissenting,  that  the  case  having  been  dismissed  by  the  board  of  commis- 
sioners under  the  act  of  1S21,  the  court  had  no  power  under  the  act«  defin- 
ing its  jurisdiction  to  reopen  it.  (Meade  r.  United  States,  2  Nott  & 
Huntington,  224.)  This  judgment  was  affirmed  by  the  Supreme  Court. 
(Meade  r.  United  States,  9  Wallace,  691.) 

'  Coine(/!/tf  v.  Vasse,  1  Peters,  193.  It  may  be  observed  that  the  awanl  of 
the  commissioners  in  this  case  was  mad«^  to  the  assignees,  and  that  the 
money  was  paid  to  tliem  by  the  United  States.  Subse<|ueutly  this  action 
was  brought  against  them  by  the  underwriter  to  recover  back  the  money, 
on  the  ground  that  the  claim  against  Spain,  held  by  him  under  the  aban- 
donment, did  not  pass  to  his  assignees  under  the  bankrupt  law.  In  fact, 
the  award  of  the  ('ommissioners  was  sustained. 

■^  H.  Report  55,  20  Cong.  2  sess. 
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When  the  board  adjourned  its  records  and  papers 
Cutody  of  the  Boards  ^^p^  j^  accordance  with  the  treaty  dcpoHited  in  the 

Department  of  State.  Attorney-General  Taney  adviHcd 
that  the  Secretary  of  State  could  not  legally  deliver  the  papers  up  to  tlie 
claimants,  and  that  an  act  of  Congress  authorizing  such  delivery  would 
I'onstitnte  a  violation  of  the  treaty.' 

On  June  8,  1824,  the  day  of  their  final  adjournment, 

Coamimonon  Final  ^j^^  commiKsioners  niad«i  the  followinij:  report : 
Roport.  ^      ^ 

**  To  the  honorable  the  Secretary  of  State  of  the  U.  S.: 

''The  undersigned  CommisHioncrs,  citizens  of  the  United  States,  ap- 
pointed by  the  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
having  at  length  performed  the  duties  with  which  they  were  charged, 
auder  and  by  the  11th  Article  of  the  Tr<*aty  of  Amity,  Settlement  an<l 
Limits,  ooneluded  at  Washington,  be!  ween  the  United  States  of  America, 
and  his  Catholic  Majesty,  on  the  22d  djiy  of  Feliruary  1819,  now  beg  leave 
to  present  an  account  of  tlieir  proceedings  in  the  following  Report. 

'*  The  undersigned  having  received  their  appointments  as  Commission- 
ers aforesaid,  from  the  President  of  the  U.  S.,  in  conformity  to  the  11th 
Article  of  the  Treaty  aforesaid,  and  having  been  required  to  repair  to  the 
City  of  Washington,  in  order  there  to  organize  a  board,  immediately  com- 
plied with  this  direction.  After  their  arrival  in  this  city  on  the  8t)i  day 
of  June  1821,  they  were  instructed  by  a  communication  of  tliat  date, 
addressed  to  them  by  the  Honorable  John  Quincy  Adams,  Se<'retary  of 
State  of  the  U.  S  ,  'immediately  to  form  themselves  into  a  board  and  to 
commence  the  discharg<>  of  the  important  duties  incident  to  the  high 
tmst  committed  to  them.'  Whereupon,  on  the  9th  day  of  the  Hame  month, 
they  did  form  themselves  into  a  board,  by  taking  an  Oath  for  the  faithful, 
diligent  discharge  of  their  duties,  before  the  Honorable  Buckner  Thurn- 
ton,  one  of  the  Associate  .ludges  of  the  District  of  Columbia,  conform- 
ably to  the  provisions  of  the  said  Treaty. 

**The  Commission  being  thus  organized,  forthwith  proceeded  to  adopt 
such  rules  and  forms  of  proceeding  as  seemed  best  adapted  to  attain  the 
objects  of  its  creation;  and  the  following  mode  was  established  as  that 
proper  to  be  puraued.  An  Order  was  made,  whereby  all  persons  having 
claims  under  the  Treaty  aforesaid  were  required  to  tile  a  memorial  of  the 
same  with  the  Secretary  of  the  board,  to  the  end  that  they  might  be  there- 
after duly  examined,  and  the  validity  and  amount  thereof  decided  upon, 
according  to  the  suitable  and  authenti<;  testimony  concerning  the  same, 
which  might  be  required.  Such  memorials  were  directed  to  be  adclressed 
to  the  Commission ;  to  set  forth  minutely  an<l  particularly  the  various 
facts  and  circamstances  from  which  the  right  to  ])refer  such  claim  wns  de- 
rived; and  to  be  verirted  by  the  affidavit  of  the  clainiant.  And  that 
claimants  might  be  notified  [of]  what  was  considered  by  th<'  Commission 
as  necessary  to  be  stated  and  so  established,  before  any  claim  could  be 
receired  for  examiuation,  a  particular  description  was  given  of  the  aver- 
ments required,  wanting  whi<h  they  were  informed  that  no  memorial 
would  be  so  received.  A  copy  of  these  orders  was  directed  to  be  published 
in  all  the  gazettes  in  which  the  laws  of  the  I^  S.  were  usually  printed,  for 
the  information  of  all  persons  who  might  be  interested.  And  that  all 
claimants  might  know  and  conform  themselves  to  these  directions,  the 
board  on  the  14th  of  June  1X21,  after  making  these  orders,  adjourned  to 
meet  again  in  the  month  of  September  then  next  ensuing. 

"On  the  10th  of  September  1821,  the  Commission  again  assembled  in 
pnrsnance  of  its  adjournment.  At  this  period  they  found  302  memorials 
had  be«'n  filed  with  the  Secretary,  conformably  to  the  orders  before  re- 
ferred to.  All  these  memorials  were  read,  considered  and  disposed  of 
during  this  sessitui,  as  to  [the]  board  seemed  right;  and  then  the  Commis- 
sion, having  nothing  further  before  it,  adjourned  on  the  26th  of  Se]>tember 

'2  Op.  515. 
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antil  the  ensaiug  .January,  with  a  view  of  allowing  farther  time  to  claiiii- 
auts,  to  renew  any  a|>])licatioi)s  which  might  have  been  refusefl,  because 
of  tljeir  not  conforming  to  the  orders  herein  before  referred  to,  or  to  pn;- 
Bent  new  claims  which  might  not  yet  have  been  exhibited. 

''  Daring  this  session  tlie  Commission  having  received  sundry  memorials 
for  examination  of  the  proofs  which  mi^ht  be  offered  thereafter  to  support 
the  same,  it  became  ue<>«ssary  to  prescribe  the  course  proper  to  be  adopt<'d 
in  relation  to  the  exhibition  of  such  proofs.  An  order  was  therefore  made 
directing  that  all  memorials  which  nad  been  or  might  thereafter  be  re- 
ceived, should  be  set  down  for  esaniination  after  the  expiration  of  six 
months  from  the  date  of  their  reception,  but  that  if  any  claimant  desired 
his  memorial  to  be  set  down  before  the  expiration  or  that  period,  this 
might  be  done  at  any  time,  upon  application  for  that  purpose ;  and  if,  after 
the  lapse  of  the  six  months  aforesaid,  any  claimant  could  show  good  cause 
why  his  memorial  should  not  be  then  set  down,  upon  application  made 
and  such  cause  shown  further  time  would  be  allowed  for  the  exhibition  of 

S roofs.  During  this  session,  also,  the  commission  having  suspended  its 
ecision  aa  to  some  memorials  which  had  been  presented,  in  order  to  allow 
itself  more  time  for  considering  the  important,  novel  and  difficult  ques- 
tions they  ])resented,  an  order  wjis  mane  (upon  the  application  of  the 
memorialists)  that  every  claimant  might  be  permitted  to  support  his  claim 
by  the  arguments  of  counsel,  provided  all  such  arguments  were  committed 
to  writing  and  filed  with  the  Secretary.  And  before  its  adjournment,  the 
Commission  made  a  second  order,  again  requiring  all  claimants  to  exhibit 
their  claims  before  the  next  session,  which  order  was  also  directed  to  be 
published  for  the  information  of  all  to  whom  it  might  apply. 

*'0n  the  7th  of  .January  1822,  the  Commission  again  assembled  in  pur- 
suance of  its  adjournment.  At  this  period  they  found  768  new  memorials 
hud  been  filed  with  the  Secretary,  conformably  to  the  former  orders  before 
referred  to.  All  these  memorials  were  read  and  considered,  and,  together 
with  most  of  those  the  decision  as  to  which  had  been  before  suspende<1, 
were  during  the  session  disposed  of,  as  to  the  board  seemed  right.  And 
then  the  Commission  having  nothing  further  before  it,  adjourned  on  the 
llth  of  March  until  the  ensuing  June,  in  order  to  allow  more  time  to  claim- 
ants to  present  their  npplications.  With  a  view  to  induce  them  to  do  so,  the 
Commission  before  adjourning  made  a  <Atrr/  order,  again  requiring  all  claim- 
ants to  exhibit  their  claims  before  the  next  session;  notifving  them  in  it, 
that  nftvT  that  period  no  memorial  would  be  received,  wittiout  good  cause 
shown  why  the  same  had  not  been  before  exhibited,  in  pursuance  of  the 
repeated  orders  re<|uiring  the  same  to  be  presented.  And  this  order  was 
directed  to  be  published  for  their  information  and  government. 

''On  the  llth  of  June  1822  the  Commissi(m  again  assembled  in  pur- 
suance of  its  adjournment.  At  this  period  they  found  5H4  new  memorials 
ha<l  been  filed  with  the  Secretary,  conformably  to  the  former  orders  before 
referred  to.  All  these  memorials  were  read  and  considered,  and,  together 
with  all  others  not  before  acted  upon,  were  during  this  session  disposed  of 
as  to  the  board  seemed  right. 

*'  Besides  these  claims,  20  other  memorials  (accompanied  by  satisfactory 
reasons  for  the  delay  in  not  presenting  them  before)  were  also  received, 
read,  considered,  and  disposed  of  in  like  manner.  The;  period  of  six  months 
having  now  elapsed,  since  many  of  the  memorials  had  been  received^  tlio 
Commission  during  this  session  also  proceeded  (in  ])ursuance  of  their  order 
before  referred  to)  io  set  down  for  examination  all  such,  to  postpone  the  set- 
ting down  of  which  no  good  cause  was  shown.  And  [it]  likewise  ])roceeded 
to  the  examination  of  all  the  cases  so  set  down  (except  when  good  cause 
wasshown  for  a  continuance),  allowing  or  disallowing  the  cases  so  examined, 
as  to  the  board  seemed  right,  and  directing  the  cases  allowed  as  valid  to  be 
deferred  until  a  further  time,  when  the  amount  of  the  same  would  be  ad- 
justed and  finally  ascertained.  Having  then  nothing  further  before  it, 
the  Commission  adjourned  on  the  2nd  of  July  1822,  until  the  ensuing 
October,  with  the  view  of  allowing  further  time  to  the  claimants,  where 
claims  had  bt^en  received  for  examination,  to  collect  the  proofs  in  support 
of  the  same. 


THE  FLORIDA  TREATY.  4509 

"  Ab  maoh  more  than  three  jears  had  now  elapsed  since  the  date  of  the 
aforesaid  Treatv,  nearly  eighteen  months  had  expired  since  its  ratitieatiou 
by  both  of  the  high  contracting  parties,  and  more  than  a  year  had  passed 
since  the  organization  of  this  board,  during  which  last  period  throe  sev- 
eral orders  had  been  uttered  by  it,  at  different  times,  requiring  claimants 
to  exhibit  their  claims,  the  undersigned  believe  they  might  have  been 
well  justified  In  closing  the  door  at  this  time,  against  the  receptiou  of 
any  new  claims;  and  might  with  much  propriety  have  dedicated  all  the 
residue  of  the  time  prescribed  in  the  Treaty  to  the  examination  and  adjust- 
ment of  such  as  had  been  received.  Hoping,  however,  that  with  proper 
diligence  this  laborions  task  might  bo  performed  within  the  remaining 
term,  and  desirous  not  to  debar  any  of  their  fellow-citizens  of  the  relief 
to  which  they  might  possibly  be  entitled,  the  Commission  still  continued 
their  last  order,  authorizing  the  presentation  of  claims  at  any  time;  and 
re<^uiring  only,  that  the  claims  presented  should  be  accompanied  by  proper 
evidence  to  explain  why  they  had  not  been  before  preferred.  Under  this 
order,  at  the  next  and  each  succeeding  session  of  the  board,  new  memorials 
have  been  presented  to  the  number  of  1859,  all  of  which  have  been  read, 
considered,  and  disposed  of,  as  to  the  board  seemed  right.  Nor  has  the 
reception  of  any  claim  been  refused  at  any  time,  upon  the  mere  ground  of 
its  coming  too  late,  until  the  31st  of  May  last. 

''On  the  15th  of  October  1822,  the  Commission  again  assembled  in  pur- 
suance of  its  adjournment.  At  this  session  the  board  proceeded  as  before 
to  set  down  for  examination  all  such  memorials  as  hud  been  received  six 
months  previously,  except  those  in  whioli  good  cause  was  shown  for  post- 
ponement. Having  thus  arranged  its  business,  the  board  next  proceeded 
to  examine  the  proofs  exhibited  in  support  of  the  several  cases  so  set  down 
for  examination,  except  such  as  ap])lied  to  claims  for  the  continuance  of 
which  some  snfficient  reason  was  assigned.  And  having  disposed  of  all 
these  as  before,  the  Commission,  having  nothing  further  before  it,  again 
adjourned  on  the  22nd  of  November  1822,  until  the  ensuing  February,  for 
the  same  cause  before  stated. 

*'On  the  18th  of  February  1823  the  Commission  again  assembled  in 
pursuance  of  its  adjournment,  and  having  arranged  and  disposed  of  all 
the  business  before  it  as  at  the  preceding  session,  adjourned  on  the  18th 
day  of  April  1823  until  the  ensuing  July,  for  the  same  cause  before  stated. 
During  tnis  session  the  Commission  found  itself  under  the  necessity  of 
adopting  some  rule  which  might  expedite  the  business  before  it.  The  term 
prescribed  by  the  Treaty  was  drawing  fast  to  a  close — much  remained  to 
be  done  to  complete  the  performance  ot  the  duties  committed  to  the  board, 
and  its  progress  in  this  task  was  retarded,  not  only  by  the  apparent  delay 
of  the  <-laimanta  in  setting  down  for  examination  claims  which  had  been 
received,  but  also  by  the  interruption  which  the  presentation  and  recep- 
tion of  new  memorials  incessantly  produced.  Many  of  the  claims  were 
intimately  connected.  Altho'  preferred  by  different  persons,  they  yet 
depended  upon  the  selfsame  facts,  the  evidence  of  which  was  often  to  be 
sought  and  collected  by  ))iecemeal  from  several  different  cases.  Whenso- 
ever therefore  one  claim  was  set  for  examination,  if  any  other  growing  out 
of  the  same  circumstances  was  not  acted  upon  in  like  manner,  the  board 
was  nnder  the  necessity  either  of  examining  the  same  voluminous  mass  of 
proof  again  and  again,  or  of  postponing  the  examination  of  cases  which 
were  rea/ly  until  others  could  be  made  so.  Besides,  in  cases  depending 
(as  sometimes  occurred)  upon  parol  proof  only,  there  was  obvious  impro- 
priety in  deci<ling  anything  until  the  whole  proof  which  could  be  adduced 
was  brought  forward.  These  considerations  induced  the  Commission  be- 
fore it  adjourned  to  make  a  new  order,  by  which  it  announced  its  deter- 
mination, at  its  next  session,  to  set  down  for  examination  all  memorials 
without  distinction,  which  had  been  tiled  six  months;  and  re<]uired  all 
new  memorials  to  be  accompanied  (when  presented  for  reception)  with 
the  proof  relied  upon  to  support  the  same;  and  that  such  memorials, 
when  received,  should  be  immediately  set  down.  This  order  the  Commis- 
sion directed  to  be  published  as  before,  for  the  information  of  all  who 
might  be  affected  by  it. 
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"Ou  the  loth  day  of  July  1823  the  Commission  again  assembled  in  par- 
siiauce  of  its  adjonrumcnt,  and,  acting  according  to  the  determination 
exjireHsed  in  their  lust  order,  arranged  and  disposed  of  all  the  business 
before  it  as  at  the  preceding  session,  and  then  adjourned  on  the  5th  day 
of  August  1823  until  the  enduing  November,  for  the  same  cause  stated. 
During  this  session  it  heeanie  ohvions  that  the  business  before  the  Hoard 
eould  not  possibly  be  coniploted,  if  much  further  indulgence  was  granted 
to  the  applicants,  by  postponing  the  eKamination  of  the  eases  set  down; 
the  board  tlierefore  announced  most  distinctly  its  purpose  of  examining 
every  case,  in  its  order,  at  their  next  session,  and  of  then  finally  disposing 
of  it. 

**0n  the  12th  of  Noveml>er  1823  the  Commission  again  assembled  in 
pursuance  of  its  a<l,j(>urnuient,  and,  finding  it  impossible  to  complete  its 
business  without  a  continued  session,  it  has  had  no  recess  since  tnat  day. 
All  the  cases  being  now  set  down  for  examination,  the  bi>ard  for  the  pur- 
pose of  atVording  the  longest  possible  period  for  preparation  to  such  of 
the  claimants  as  might  not  yet  have  obtained  the  proper  proofs,  commenced 
with  examining  only  such  cases  us  w*cre  voluntarily  offered  to  them  for 
examination  by  the  ctainiaDts  themselves.  Having  disposed  of  all  those, 
the  examination  of  the  remaining  cases,  in  the  regular  order  in  which  they 
stoo«l  upon  the  calendar,  was  next  gone  into  and  completed,  altho'  in  many 
of  these  the  parties  were  not  prepared,  and  had  no  proof  whatsoever. 
The  only  exception  permitted  to  this  course  was  in  those  cases  in  which 
applications  for  documents  ha<l  been  made  to  the  Spanish  Government  in 
pursuance  of  the  11th  Article  of  the  Treaty.  All  these  cases  were  suf- 
fered to  remain  unexamined,  until  a  very  recent  period,  inasmuch  as  no 
negligence  could  be  pro])erly  imputed  to  the  claimants  for  not  exhibiting 
such  pi'vtofs.  This  process  of  examining  memorials  and  ])ronouncing  upon 
their  validity,  according  to  the  nature  of  the  proofs  offered  to  sustain 
them,  which  process  the  ooard  had  commenced  in  June  1822,  and  had  con- 
tinued at  every  succeeding  session  as  the  claimants  were  prepared,  or  the 
nature  of  the  duties  confided  to  the  Commission  had  permitted,  was  not 
completed  until  the  25th  of  January  1824.  Indeed  since  that  period  several 
new  memorials  have  been  presented,  received,  and  allowed  or  rejecte<l. 
Having  finished  this  part  of  its  duty,  the  board  next  commenced  the  labor 
of  adjusting  and  asctrtaiiiinff  (he  amount  of  the  claims  which  had  been 
received,  <'\:iniined  and  allowed  as  valid.  This  task  occupied  the  board 
with  but  little  intermission  ever  afterwards,  and  when  completed  ought 
])rol)aldy  to  have  ended  its  labors.  But  inasmuch  as  many  of  the  claim- 
ants had  been  forced  by  the  rules  adopted  by  the  (Commission  to  set  down 
cases  for  examination,  at  a  time  when  they  had  not  obtained  any  proof  to 
sustain  them;  and  as  ronseijuently  there  were  some  rejected  merely  for 
the  want  of  proof,  the  board,  before  entering  upon  the  business  of  ascer- 
taining amounts,  made  an  order,  whereby  permission  was  given  to  all 
claiuiints  who  wished  their  claims  re-examined  to  tile  a  petition  for  that 
purpose,  accompanied  by  any  new  proof  they  might  have  procured  after 
the  tirst  decision.  This  order  was  made  on  the  31st  of  December  1823, 
and  limited  the  time  for  exhibiting  such  petitions  to  the  17th  of  the  fol- 
low ing  month.  As  the  object  of  this  order  was  merely  to  enable  the  Com- 
mission to  complete  its  duties  within  the  time  prescribed  by  the  Treaty, 
so  soon  as  it  was  seen  that  this  might  be  accomplished  without  a  strict 
adherence  to  either  the  letter  or  inter t  of  the  rule,  but  little  regard  was 
I)aid  to  it  by  the  board.  Applications  for  the  re-examination  of  every 
kind  of  claim  have  been  received,  altho'  not  offered  until  after  the  time 
limited.  New  evidence  has  been  su tiered  to  be  introduced  up  to  the  last 
moment  possible,  and  new  arguments  have  been  received,  and  attentively 
<'onsi<lered,  u])on  almost  every  proposition,  the  assumption  or  application 
of  which  had  at  first  caused  the  rejection  of  any  case  whatsoever.  In 
short,  th<'  board  having  once  yielded  to  this  departure  from  its  rule,  was 
under  the  necessity  of  re-examining  more  than  once  almost  every  case  which 
had  been  rejecUMl,  and  reconsidering  many  of  the  memorials  which  were 
at  tirst  refused.  The  undersigned  do  not,  however,  regret  this  additional 
labor,  since  it  has  served  in  some  instnnoes  to  change  the  opinion  which 
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bad  been  at  tint  entertained,  both  as  to  the  rejection  and  admission  of 
manv  claims. 

"  The  underBigned  have  felt  it  a  duty  they  owed  not  less  to  themselves 
than  to  the  hish  contracting  parties  in  the  Treaty,  Kome  of  the  provisions 
of  which  they  nave  been  appointed  to  carry  into  exorntion,  to  exhibit  this 
Bnmmary  of  the  modes  of  proceeding  they  thought  proper  to  adopt.  Cou- 
firmed  as  it  will  be  found  to  be  by  the  Journal  and  Kecord  of  their  pro> 
eeedings  which  accompany  this  repoi-t,  they  venture  to  hope,  that  both 
the  high  contracting  parties  under  whose  authority  they  have  acted,  will 
B€-e  in  it,  that  every  proper  opportuLity  has  been  offered  to  those  who 
micht  have  claims  under  this  Treaty  to  exhibit  them;  that  ample  time 
and  fair  occasion  has  been  allowed,  to  support  such  claims  as  were  exhib- 
ited, both  by  proof  and  argument;  and  that  if  any  oTtbe  denninds  which 
have  been  examined  have  been  either  rejected,  curtailed,  or  improperly 
admitted,  such  errors  cannot  have  resulted  from  any  want  of  patient 
labor,  or  proper  r.ttention,  in  those  composing  this  Commission.  In  the 
variety,  novelty,  and  intrinsic  ditticulty  of  the  multitude  of  questions 
which  have  been  presented  for  the  determination  of  this  board,  there  exist 
80  many  causes  for  distrusting  the  coiTectuoHs  of  its  decisions,  that  the 
undersigned  dare  not  flatter  themselves  they  have  not  often  erred.  The 
very  great  probability  that  such  errors  may  have  been  committed  would 
certainly  give  them  much  pain,  but  for  the  confidence  they  feel  tliat  they 
have  faithfolly  discharged  all  their  duties,  according  to  the  best  of  their 
imperfect  skill  and  ability. 

"In  order  that  each  of  the  high  contracting  parties  might  br  enabled  to 
understand  the  precise  ground  upon  which  every  determination  of  this 
Commission  has  proceeded,  either  in  rejecting,  receiving,  allowing,  disal- 
lowing, or  in  aKcertaiuing  and  fixing  the  amount  of,  every  claim  that  has 
been  submitted  to ita  consideration,  the  undersigned  would  willingly  have 
stated  in  their  records,  and  would  here  repeat,  every  principle  the  board 
has  asserted,  and  the  mode  in  which  it  has  iicen  applied  to  each  claim. 
But  the  limited  period  allowed  by  the  Treaty  for  the  i)erforman('eof  all 
the  duties  committed  to  its  charge,  rendered  this  im])ossibIe.  More  than 
1,800  cases,  each  involvinjj  many  and  very  distiiK  t  ])r<)p()8itiou8.  have  been 
determined  by  this  board — most  of  these  cases  ditfered  so  much  from  all 
others,  either  in  the  nature  or  extent  of  the  principles  applicable  to  their 
decision .  that  they  admitted  no  useful  classification  of  this  kind — and  to 
have  made  a  special  and  detailed  report  of  the  facts  and  principles  of  each 
would  have  been  a  task,  the  perfennance  of  which  was  seen,  at  a  very 
early  period,  to  be  utterly  incoin])atible  with  tlie  completion  of  tliednties 
of  the  board  within  the  time  prescribed.  It  occurred  to  the  board,  too, 
that  in  the  progress  of  its  work  it  was  highly  probable,  as  new  <ases  were 
presented,  new  facts  might  be  disclosed,  and  new  information  furnished, 
which  ought  to  and  would  occasion  a  revisiim  and  reversal  or  moditica- 
tion  of  any  principle  which  might  at  first  seem  to  Ix*  correct,  in  relation 
to  any  particular  case.  The  Commission  tlu'ieforc  abstained  at  first  from 
asserting  any  general  rules  of  decision,  exce])t  in  terms  so  broad  and  com- 
prehensive as  to  leave  the  board  free  to  a])ply  them  as  the  facts  might  at 
last  require.  These  facts  were  collected  and  deduced  from  the  evidence 
found  not  in  any  one,  but  often  from  very  many  ditlerent  cases,  as  well  as 
from  other  sources.  To  have  referred  generally,  therefore,  to  the  evidence 
in  any  given  case  for  its  facts,  would  have  b<*en  often  delusive;  and  to 
have  stated  this  evitlence  in  each  would  necessarily  have  lead  to  endless 
repetition,  and  imposed  a  task  of  almost  interminalde  labor.  Th(^  Com- 
mission for  these  reasons,  in  recording  any  of  their  decisions,  forebore  to 
insert  in  their  journal  the  reasons  which  were  consi<lered  as  Justifying 
and  requiring  them — altho'  such  reasons  were  always  stated  orally  at  the 
time,  to  the  party  to  be  affected  by  them,  in  order  that  he  might  have  an 
opportunity  of  repelling  them  thereafter  by  new  evidence  or  argument, 
ii  he  thought  proper  to  make  such  an  attempt.  An<l  now  on  looking  back 
upon  their  work  when  it  is  completed,  the  Commission  can  only  state  its 
mere  outline,  and  refer  for  their  rules  of  determination  to  the  following 
general  principles,  from  which  they  have  never  knowingly  departed. 
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'  In  (leterminiDp:  as  to  the  rooeption  of  any  memorial,  the  board  has 
ever  assumed  the  facts  stated  therein,  and  veritied  by  the  aitidavit  of  the 
claimant,  to  be  true.  If  these  facts  made  such  a  case  as  seemed  to  be  em- 
braced by  any  of  the  renunciations  enumerated  in  the  9th  Article  of  the 
treaty,  oi*  if  any  doubt  existed  upon  this  point,  the  memorial  was  received ; 
otherwise  it  was  rejected.  When  the  proofs  offered  to  support  any  claim 
received  for  examination  came  to  be  examined,  if  the  testimony  (being 
suitable  and  aiulientic)  satisfactorily  made  out  and  established  the  same 
case  recited  in  the  memorial,  without  any  material  alteration  or  variation 
of  its  facts,  the  memorial  was  thereupon  allowed  as  valid.  But  if  the 
proof  exhibited  did  not  satisfactorily  establish  the  facts  stated  in  the 
memorial,  or,  establishing  these  factn,  disclosed  others  which,  if  known 
before,  would  have  occasioned  its  rejection,  or  if  such  circumstances  were 
discovered  in  any  other  manner,  the  claim  was  not  allowed. 

^*  In  deti'rniinin;;  what  cases  were  embraced  within  the  renunciations  of 
the  !)th  Article  of  the  Treaty  aforesaid,  the  (.'ommissiou  has  seldom  found 
much  diHiculty,  except  in  relation  to  those  which  were  supposed  to  be 
])rovided  for  by  the  4th  and  5th.  In  relation  to  the  last,  the  Commission 
adopted  the  following  principles:  That  it  was- not  sufficient  to  entitle  an 
a])plicant  to  the  benefits  of  this  Treaty,  for  him  to  assert  and  show  that, 
being  a  citi/eu  of  the  U.  8.,  he  had  presented  a  statement  of  his  claim 
upon  the  Spanish  (government  to  some  of  the  functionaries  therein  men- 
tioned and  within  the  time  described,  soliciting  in  such  statement  the  in- 
terposition of  the  (fovernuient  of  the  l-.  8.  The  failure  to  have  presented 
sucii  a  statement,  to  such  othcers,  within  the  time  prescribed,  was  consid- 
ered as  a  Hutlicieut  cause  to  justify  and  require  the  rejection  of  all  claims 
that  were  not  provided  for  by  any  other  of  the  renunciations  than  the 
iiith.  Hut,  to  bringsuch  claims  within  the  provisions  of  this  reniinciation, 
it  was  necessary  to  show  that  the  claim  which  had  been  so  presented  was 
in  itself  a  good  claim.  And  in  deciding  upon  the  character  of  such  claims, 
the  Commission  has  considered  none  as  good,  but  such  as  the  Spanish  Gov- 
ernment ought  to  have  satisfied,  if  this  Treaty  had  never  been  concluded. 
Ami  in  dt'termiuiiig  upon  the  liability  of  the  Spanish  Government  under 
such  supposed  circumstances,  the  Commission  have  uniformly  taken  as 
their  guide  the  laws  of  nations,  and  the  stipulations  of  the  Treaty  con- 
cluded between  the  V.  8.  and  S])ain  on  the  27th  of  October  1795.  Acting 
ill  })ursuance  of  this  general  rule,  the  Couimissiou  has  refused  to  receive 
as  good  claims  against  Spain  any  of  those  which  sought  redress  for  the 
nunuTous  wrongs  and  injuries  inilicte<l  by  the  jiower  of  France,  upon  the 
rigiits  of  citizens  of  the  II.  S.,  within  the  ancient  limits  of  old  Spam,  <lur- 
ing  the  period  intervening  between  the  inva.sion  and  expulsion  of  the 
French  armies  in  1818.  The  gi  neral  principles  of  the  public  law  were  not 
considered  as  imposing  a  liability  u])on  any  nation  for  wrongs  done  to 
others  within  its  territory  by  its  own  open  enemy.  Nor  did  the  Treaty  of 
1795  impose  upon  Spain  any  obligation  to  do  more  than  to  emleavor  by  all 
means  in  her  power  to  protect  and  defend  American  eilects,  which  should 
be  within  the  extent  of  her  jurisdiction,  and  to  use  all  her  eflbrts  to  re- 
cover and  cause  the  same  to  be  returjied,  if  taken  within  the  same — obli- 
gations which,  as  tijey  regard  the  cases  now  referred  to,  no  doubt  existed 
with  the  Commission  Spain  felt  and  would  have  satisfied,  if  within  her 
ability  s»>  to  do. 

**  While  engaged  in  determining  upon  the  extent  of  the  liability  of  the 
Spanish  (Government,  if  this  Treaty  had  never  been  concluded,  the  under- 
signed were  deeply  imjjnssed  withthe<lelicacyof  theirsituation.  AsAiner- 
ican  citi/.ens  tiiey  coubl  but  sympathize  witli  their  countrymen  for  the  in- 
juries they  had  sustained  in  niany  cases,  where  very  e(|uivocal  evidence  had 
been  regarded  by  the  Spanish  tribunals  as  conclusive  to  establish  facts, 
which,  when  assumed,  would  fully  show  the  i)ropriety  and  rectitude  of  Span- 
ish adjudication  and  Spanish  proicdure.  And  they  could  not  but  doubt  in 
other  cases  the  correctness  of  some  of  t  he  principles  asserted  by  the  Spanish 
authorities  as  being  deducible  from  the  laws  of  nations  and  the  Treaty  of 
1795,  as  well  as  the  construction  sometimes  given  by  the  Spanish  tribunals 
to  their  own  municipal  regulations.  In  all  such  cases,  however,  the  under- 
signed have  struggled  to  suppress  every  sentiment  which  citiisens  of  a 
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nation,  the  rights  of  whoee  people  have  been  so  extinguished ^  wonld  nat- 
urally eutertam;  and,  endeavoring  to  review  these  proceedings  with  the 
impartial  eye  of  those  utterly  indifTerent  to  the  causes  which  produced 
them,  the  Commiasion  has  pursued  this  course.  In  relation  to  facts  aH- 
lerted  by  the  Spanish  courts,  and  deduced  by  them  from  testimony  equiv- 
ocal, doubtful,  or  contradictory,  this  Commission  has  never  felt  itself  at 
liberty  to  rely  upon  its  own  opinion  as  to  these,  even  where  that  opinion 
might  probably  have  been  different,  if  derived  solely  from  the  same  evi- 
dence; nor  has  it  permitted  the  introduction  of  new  proof  here,  to  aftect 
Spanish  decisions  given  nnder  a  different  state  of  circuniHtaiiccs,  fairly 
exhibited.  The  principle  which  has  governed  this  board  in  all  such  cases 
has  been,  that  if  this  Treaty  had  never  been  made,  the  Spanish  Govern- 
ment ought  not  to  have  been  liable  even  for  the  errors  of  its  ordinary 
courts  (whether  these  were  errors  of  fact  or  law)  unless  such  error  was 
evident,  palpable,  *'et  in  re  minime  dubia*';  when,  and  when  only,  they 
would  cease  to  be  mere  errors,  and  assume  the  appearance  of  premeditated 
wrongs.  Confiding,  therefore,  in  all  the  facts  asserted  by  the  Spanish 
tribanals  when  derived  from  testimony  equivocal,  doubtful,  or  contradic- 
tory; confiding  also  in  the  expositions  made  by  these  tribunals  of  their 
own  laws;  and  even  yielding  sometimes  to  the  supposed  correctness  of 
Spanish  adjudications,  altho'^fonnded  upon  assumed  principles  of  public 
law  of  very  questionable  existence;  this  Commission  has  in  no  instance 
regarde<l  a  claim  as  good  against  Spain,  when  opposed  to  such  decisions 
of  it^  own  courts,  or  considered  a  seizure  as  unlawful,  when  sanctioned  by 
the  unreversed  judgment  of  such  a  forum,  so  deduced.  And  it  ban  only 
pursued  a  different  course  when  the  determination  of  the  Spanish  tribu- 
nals was  founded  upon  doctrines  of  public  law,  to  which  enlightened 
nations  have  not  generally  yielded  a  willing  assent,  or  upon  principles  in 
diametrical  opposition  to  the  Treaty  of  1795.  Having  once  a<lopted  this 
rule  of  respect  lor  Spanish  adjudications  in  cases  where  this  board  might 

f»robably  have  pronounced  a  different  opinion,  if  it  had  felt  itself  at 
iberty  to  decide  at  all,  the  Commission  has  of  course  been  compelled  to 
admit  as  good  some  claims  founded  upon  the  reversal  of  such  adjudica- 
tions, concerning  which  equal  ditliculty  might  otherwise  have  been  felt,  if 
such  decrees  had  never  been  ])assed. 

'*  As  to  the  claims  supposed  to  be  comprehended  within  the  2nd  renun- 
ciation of  the  9th  Article  of  the  Treaty,  ttn'^  uiidcrHigned  have  to  state  that 
the  construction  given  by  the  Commission  to  that  renunciation  has  not 
confined  it  to  cases  denoted  by  the  mere  terms  therein  used.  These  would 
include  none  other  than  condemnations  by  *  French  consuls  within  the 
territory  and  jurisdiction  of  Spain.'  The  hoard,  however,  has  considered 
the  term  *  Consuls'  here  introduced,  as  merely  descriptive  of  the  pers<ms 
who  for  the  most  part  exercised  the  French  prize  jurisdiction  in  foreign 
states,  where  it  was  suffered  at  any  time  to  be  ex(^rcised,  and  not  as  inten<led 
to  confine  the  claims  here  provided  to  cond<*mnation8  by  such  oflicei-s  only. 
It  has  been  regarde<l  rather  as  an  example  than  as  a  limitation ;  and  there- 
fore the  Commission  has  received  and  allowed  many  claims,  founded  upon 
condemnations  in  the  territories  of  Spain,  uttered  by  other  French  agents 
than  those  denominated  *  Consuls,'  believing  that  the  injury  desij>:ned  to 
ho  here  provided  for  was  that  which  was  produced  by  the  Act  of  Spain  in 
suffering  French  jurisdiction  to  be  exercised  within  her  territory,  no  mat- 
ter by  what  appellation  this  jurisdiction  might  be  designated.  So,  too, 
the  terms  'territory  and  jurisdiction  of  Spain,' according  to  a  strict  inter- 
pretation of  them,  might  possibly  be  confined  to  places  appertaining  to 
Spain  absolutely  and  exclusively.  Hut  the  board  has  considered  itself  at 
liberty  to  regard  the  terms  as  intended  to  be  understood  in  a  different 
sense;  and,  construing  them  as  meaning  to  declare  the  liability  of  Spain 
for  all  condemnations  by  Fren<'h  tribunals  suffered  to  exert  authority 
within  the  limits  of  the  countries  subject  at  the  time  to  her  power,  the 
board  has  not  hesitated  to  receive  and  to  allow  all  claims  for  such  con- 
demnations, uttered  in  the  city  of  Santo  Domingo  prior  to  the  year  1801. 
For  altho' by  a  Treaty  concluiled  between  France  and  Spain  many  years 
antecedent  to  this  period,  the  Spanish  part  of  the  Island  of  Hispaniola 
was  ceded  by  Spain  to  France,  yet  until  January  1801  the  possession  of 
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this  territory  was  never  Hiirrciulored  to  France  in  pursuance  of  that 
Treaty;  but  thr  Spanish  power  au<l  anthority  continned  to  be  exerted 
there  as  before. 

**  \  class  of  caseK  enibra<'ing  very  many  claims^  similar  to  each  other  in 
Honio  particuliirs.  have  been  again  ard  again  pressed  upon  the  Commission 
in  every  stage  of  its  proceeding,  and  presetted  in  every  possible  aspect 
wliich  tJie  leurning,  ingenuity  and  zeal  of  theii-  advocates  could  discern. 
The  board,  however,  felt  itself  constrained  to  reject  most  of  them.  The 
cas<^8  alluded  to  are  those  of  captures  made  by  French  privateers,  where 
the  prizes  were  carried  within  the  territory  and  Jurisdiction  of  Spam  and, 
altlio'  not  eond<^nined  by  any  tribunal  then  existing,  were  nevertheless 
there  disposed  of  by  the  captors.  This  description  comprehends  a  very 
large  proportion  of  all  the  claims  that  have  been  exhibited  to  the  board, 
as  well  in  number  as  amount. 

**  It  is  not  probably  eouiprehended  by  the  terms  used  in  any  of  the  renun- 
ciati(m8  of  the  Treaty  s^ whatever  latitude  of  eonstruction  may  bo  given  to 
these  terms),  unless  it  may  be  the  5th,  and  but  a  part  of  the  caseB  referred 
to  can  be  affected  by  this  renunciation,  since  there  are  but  few  of  them 
comparatively,  statements  of  which,  soliciting  the  interposition  of  the 
Government  of  the  V.  S.,  have  been  presented  within  the  period,  or  to  the 
functionaries,  therein  mentioned.  This  ('ircumstance  operated  with  great 
force  upon  the  Coiumission  in  producing  the  opinion  they  have  expressed. 
The  attention  of  the  high  contracting  parties  had  been  obvionsl^  drawn 
to  the  subject  of  captures  of  American  vessels  made  by  French  privateers, 
where  the  prizes  had  been  conducted  within  the  Spanish  territory.  The 
alleged  facts  attending  many  of  these  cases  had  been  laid  before  them  in 
statements  soli<*itiug  the  interposition  of  the  Government  of  the  U.  S. 
And  as  the  Treaty  had  notwithstanding  (in  the  2nd  renunciation  of  the 
9th  article)  expressly  limited  the  i'laims  on  account  of  l^ench  captures, 
by  the  fact  of  French  condemnation  within  the  Spanish  territory,  it  could 
not  readily  be  conceived  that  so  large  a  class  of  American  sufferers  as  those 
whose  claims  were  not  comprehended  within  this  2nd  renunciation,  would 
have  been  left  altogether  unprovided  for,  unless  of  purpose.  Many  con- 
siderations operated  to  confirm  this  opinion.  Spain  most  probably  never 
would  have  consented  to  acknowledge,  or  the  U.  S.  have  pressed,  her  lia- 
bility for  acts  done  by  France,  unless  thes(»  acts  were  done  in  violation  of 
some  duty  which  Spain  had  taken  upon  herself,  and  the  observance  of 
which  forbade  her  to  suffer  such  acts  to  be  performed.  None  could  con- 
tend rightfully,  however,  that  it  was  any  violation  of  the  general  duties 
which  one  natitui  owes  to  any  other,  to  suffer  the  cruisers  ot  a  co-belliger- 
ent and  allied  nation  (as  France  then  was)  to  send  their  prizes  into,  and 
to  use,  her  ports  and  harlumrs  for  all  purposes  of  safety  or  convenience. 
And  if  Spain  had  contracted  any  particular  obligation  with  the  U.  S.  not 
to  suffer  this  to  be  done  in  relation  to  their  vessels,  which  might  be  cap- 
tured by  any  other  nation,  such  obligation  was  to  be  sought  for  in  the 
Treaty  of  1795.  That  Treaty,  however,  merely  provided  'that  each  party 
should  endeavor  by  all  means  in  their  power,  to  protect  and  defend  all 
vessels  and  other  effects,  belonging  to  the  citizens  or  subjects  of  the  other, 
which  should  be  within  the  extent  of  their  jurisdiction,  by  sea  or  by  land; 
and  that  they  should  use  all  their  eft'oi-ts,  to  recover  and  cause  to  be  re- 
stiued  to  the  right  owners,  their  vessels  and  effects,  which  might  have 
'been  taken  from  them,  within  the  extent  of  their  said  jurisdiction.'  The 
latter  part  of  this  provision  obviously  applies  to  vessels  and  effects  taken 
within  the  extent  of  the  territories  of  the  contracting  parties,  and  has  no 
ap])lication  therefore  to  cases  like  these,  in  which  the  captures  were  all 
made  on  the  high  seas,  or  beyond  such  jurisdiction.  And  the  former  part, 
while  it  imposes  upon  the  contracting  parties  the  obligation  to  endeavor 
by  all  means  in  their  power  to  protect  and  defend  all  vessels  and  other 
effects  belonging  to  the  citizens  or  subjects  of  either,  which  should  be 
within  the  extent  of  the  jurisdiction  of  the  other,  by  sea  or  by  land,  neither 
binds  them  to  dispossess  a  belligerent  captor  of  his  prize,  nor  to  exert  the 
power  of  wresting  from  the  court  of  such  captor  the  high  and  responsible 
authority  of  deciding  upon  the  legality  of  tne  ea])ture.  The  vessels  and 
other  effects  belonging  to  the  citizens  or  sub jects  of  either  of  the  contract- 
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in^  partiee, oaptared  ^jure  belli'  by  the  cruiHers  of  any  third  nation,  were 
to  be  protectea  and  defended,  while  they  continued  to  be  within  the  ter- 
ritories of  the  other;  but  the  captor  might  leave  the  territory  to  which 
be  had  resorted  whenever  he  thought  fit,  taking  with  him  his  prize,  oven 
before  its  condemnation  anywhere.  And  if  this  was  condemned  by  any 
competent  tribunal  before  it  left  such  territory,  it  theieupon  ceased  to  be- 
long to  its  former  owner,  whose  rights  being  extinguished  by  such  ('<in- 
demnation,  the  '  casus  feederis'  then  ceased  to  exist,  and  the  obligation  to 

**This  interpretation  of  the  Treaty  of  1795  induced  tlio  Oommission  to 
reject  all  cases  of  French  raptures,  where  the  prize  was  carried  within  the 
Spanish  territory,  in  which  there  existed  regular  French  condeninations, 
by  competent  tribunals,  within  the  French  territory,  and  where  no  act  was 
done  or  snflered  by  Spain  prior  to  such  condemnation,  contrary  to  her 
obligation  to  protect  and  detend  the  property  while  it  continued  American 
once  within  her  jurisdiction.  There  remained,  however,  a  larger  number 
of  claims  of  the  description  referred  to  above,  in  which  no  French  con- 
demnations were  produced,  and  to  which  the  rule  last  mentioned  would 
not  apply.  The  greater  part  of  these  grew  out  of  voyages  undertaken  by 
citizens  of  the  U.  S.,  to  or  from  the  ports  of  Hispaniola,  then  commonly 
designated  as  Brigand  ports.  As  to  such  of  thene  as  were  undertaken  after 
the  commencement  of  tne  act  of  Congress  passed  on  the  28th  of  February 
1806,  suspending  the  commercial  intercourse  between  the  U.  S.  and  these 
ports,  the  Commission  could  feel  no  hesit.ition.  It  has  never  considered 
itself  1>ound  to  regard  those  as  citizens  of  the  U.  8.,  intended  to  be  pro- 
tected by  any  pai%  of  this  Treaty,  who  engaged  in  a  commerce  forbidden 
by  the  laws  of  their  own  country,  or  who  sought  to  shroud  their  true  char- 
acter or  pursuits  by  any  false  and  fraudulent  covering  whatsoever.  This 
rule  of  exclusion,  however,  the  undersigned  are  pleased  to  be  able  to  state, 
has  not  applied  to  many  of  the  cases  before  them.  Another  rule,  furnished 
hy  this  Treaty  itself,  has  been  held  to  exclude  all  the  other  claims  which 
grew  out  of  voyages  to  the  ports  of  Hispaniola,  closed  by  the  French 
arr^t^s  of  the  22nd  of  June  and  9tli  of  October  1802  and  Mareh  1st.  1H(U, 
which  voyages  commenced  after  a  notice  of  those  arrtitH  was  had  in  the 
ports  of  the  United  States.  The  Commission,  considering  the  aneient  state 
of  things  as  remaining  unaltered,  and  the  sovereign  power  of  France  over 
her  colony  of  Hispaniola  as  still  subsisting,  at  the  time  these  and  other 
decrees  were  uttered  by  that  sovereignty,  which  forbid  all  trade  with  the 
ports  described,  felt  itself  bound  to  regard  all  sueh  voyages  (to  or  from 
thoHO  prohibited  ports)  illegal  as  against  France.  France  undeiiiedly  pos- 
seAS(*d  the  legitimate  right  of  enforeing  her  own  laws,  so  far  as  they  related 
to  her  own  dominions,  and  none  could  claim  the  privilege  of  violating 
them.  Whatever  may  have  been  the  loss  imposed,  therefore,  upon  an 
American  citizen,  for  his  actual  or  intended  violation  of  these  known  laws, 
he  has  no  just  cause  of  complaint  against  the  power  he  meant  to  otlond; 
nor  would  his  own  state  properly  aid  or  in  any  way  support  the  cause  of 
such  of  its  guilty  citizens,  by  reclamation  against  the  sov<'reign  offended 
by  his  misdeed.  And  if  for  these  reasons  the  suflerer  or  his  government 
had  no  just  cause  of  complaint  against  P'rance,  the  actual  author  of  the 
loss,  it  would  be  difficult  to  show  how  Spain  could  bo  held  accounta))le 
therefor  by  either.  Nay,  the  14th  article  of  this  Treaty  itself  seeme<l  to 
the  Commission  conclusive  upon  this  point.  Why  should  Spain  thereby 
require  to  have,  and  the  U.  8.  agree  to  present  to  her,  an  authentic  state- 
ment of  the  claims  provided  for  by  this  Treaty  for  the  injuries  they  suf- 
fered from  France,  that  Spain  may  avail  herself  of  the  same,  if,  as  the 
argument  supposes,  France  had  done  no  injury  and  was  not  accountable 
to  any  for  that  which  her  cruisers  had  done  in  this  respect f 

"These  principles,  altho'  they  o])erated  to  the  exclusion  of  most  of  the 
cases  embraced  within  the  description  above  referred  to,  did  not  apply  to 
all  the  claims  on  account  of  prizes  made  by  French  privateers,  which 
were  said  to  have  been  carried  and  disposed  of  within  the  territory  and 
jurisdiction  of  Spain,  without  any  condemnation.  Other  cases  remained 
of  fair  and  proper  voyages,  forbidden  by  no  law  whatever,  and  growing 
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oat  of  an  open  and  perfectly  innocent  trade.  For  the  protection  and  de- 
fense of  such,  Spain  was  booud  unqnestionably  to  exert  all  the  means  in 
her  power  while  within  the  extent  of  her  jurisdiction.  And  wheresoever 
liny  sale,  or  other  improper  disposition  of  prizes  of  this  description,  has 
been  proved  to  be  made  within  the  Spanish  territory,  to  the  injury  of 
the  ri}^bt  owner,  being  a  citizen  of  the  U.  S.,  and  within  the  knowledge 
of  any  proper  officer  of  the  Spanish  Government,  the  Commission  bus 
held  Spain  liable,  and  therefore  allowed  the  claim.  In  order  to  fix 
snch  liability  upon  any  sare  and  reasonable  basis,  however,  the  board 
has  considered  it  right  to  require  of  the  claimants  in  all  cases,  that  the 
transaction  complained  of  was  made  known  to  some  proper  officer  of  the 
Spanish  Government,  and  its  interposition  required,  except  where  the  oc- 
currence was  one  so  open  and  flagrant  as  to  furnish  evidence  in  itself  that 
it  must  have  been  known  to  and  approved  by  the  Spanish  Government  of 
the  place. 

'*In  adjusting  the  amount  of  the  claims  allowed,  the  Commission  has 
adopted  these  principles.  Regarding  the  fund  provided  by  the  Treaty  ns 
designed  to  indemnify  claimants  for  actual  losses  sustiiined,  and  not  to 
realize  profits  which  might  or  might  not  have  been  made,  the  board  has 
generally  taken  up  the  voyage  at  its  commencement,  and  allowed  the 
value  of  the  vessel  and  cargo  at  that  time.  To  the  value  of  the  vessel, 
two-thirds  of  a  fair  freight  for  the  passage  in  which  the  loss  occurred  has 
been  added.  A  fair  premium  of  Insurance  for  the  risk  of  such  a  passage 
has  been  also  added  to  ench  of  these  insurable  subjects.  And  the  costs 
and  expenses,  incurred  in  defraying  their  rights,  have  been  allowed  to  all 
claimants  who  have  paid  such,  and  have  offered  any  evidence  from  which 
the  sums  so  paid  might  be  inferred.  Such  has  been  the  general  mode  of 
estimating  the  quantum  of  loss  to  be  indemnified,  in  most  of  the  cases 
where  the  loss  has  been  total.  In  those  where  the  loss  has  been  partial, 
and  in  a  few  where  the  loss  has  been  total,  to  which  the  rules  now  stated 
could  not  apply,  different  principles  of  adjustment  analogous  to  thcne 
have  been  resorted  to,  the  board  taking  care  to  modify  these  principles  to 
suit  the  facts  existing  in  each  particular  case.  Thus  a  reasonable  charter 
has  sometimes  been  given  in  lieu  of  freight  strictly  so-called,  where  the 
precise  voyage  was  not  fixed.  And  a  fair  demnrra(;e  has  been  applied  as 
the  standard  of  damage  produced  by  the  illegal  <leteution  of  a  vessel. 
And  here  the  undersigned  feel  it  their  duty  to  state  that  more  than  one 
moiety  of  the  amount  of  all  the  claims  allowed,  and  a  larger  proportion  of 
those  rejected,  have  been  preferred  by  underwriters.  As  the  loss  by  them 
complained  of  resulted  directly  and  immediately  from  their  own  contract, 
and  was  to  bo  traced  to  the  illegal  acts  of  others  only  remottdy  through 
that  contract;  and  as,  for  entering  into  this  contract,  they  had  received  a 
valuable  consideration,  in  the  premium  paid  for  taking  upon  themselves 
the  very  risk  which  had  produced  their  loss,  the  Commission  at  a  very 
early  stage  of  their  proceeding  decided  that  no  underwriter  as  such  had 
any  claim  upon  this  fund  provided  by  the  Treaty.  The  claims  of  Ameri- 
can citizens,  therefore,  who  came  before  the  board  claiuiiug  for  the  losses 
they  had  sustained  "by  insuring  the  property  of  foreijrnei-s,  which  had 
been  illegally  taken  by  France  or  Spain,  were  never  received.  And  it  was 
only  when  the  American  citizen,  who  had  sustained  a  loss  provided  for  by 
the  Treaty,  having  been  indemnified  against  this  loss  by  an  American 
underwriter,  had  abandoned,  or  was  bound  to  abandon  and  assign  his 
interest  in  the  subject  insured  to  the  assurer,  that  the  claims  of  under 
writers  have  ever  been  received.  But,  claiming  as  assignees  of  a  party 
who  had  a  good  claim,  these  their  derivative  claims  have  always  been 
allowed  for  the  sum  by  them  insured  and  paid,  where  that  sum  did  not 
exceed  the  true  value  of  the  subject  insured,  according  to  the  principle:^ 
settled  by  the  board,  for  ascertaining  this  value,  as  above  stated. 

^'In  making  such  allowances  to  underwriters,  the  Commission  was  well 
aware  that  its  effect  would  be  to  allow  them  more  than  they  had  lost,  l»y 
the  amount  of  the  premium  received  from  the  party  insured,  which  pre- 
mium he  had  voluntarily  paid  antl  must  have  lost  in  any  event.  So,  too,  in 
making  the  allowance  of  freight,  the  Commission  was  well  aware  that  the 
full  wages  of  seamen  had  not  been  paid,  probably,  in  any  of  the  cases 
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where  ench  fieight  was  g[iven.  But,  in  these  and  many  other  cases  which 
occnrred,  the  board,  having  ascertained  the  full  amount  of  the  loss,  dis- 
tribnted  this  amount  so  ascertained  amongst  the  different  parties  claiming 
it  before  them,  and  seeming  to  have  a  right  to  receive  it  (no  matter  in 
what  character),  without  deciding,  or  believing  itself  possessed  of  the 
aothority  to  decide,  upon  the  merits  of  conflicting  claims  to  the  same  sub- 
ject. To  whom  of  right  the  snm  thns  awarded  when  paid  may  belong,  or 
for  whom,  how,  or  in  what  degree,  the  receiver  ought  to  be  regarded  as  a 
Trustee  of  the  sum  received,  were  questions  depending  upon  the  munici- 
pal laws  of  the  different  States  of  the  IJniop,  the  application  of  wliieh  to 
the  facts  existing  in  any  case  the  board  did  not  fuel  itself  authorized  to 
make,  and  theretore  abstained  Arom  instituting  any  enquiry  as  to  the  facts 
necessary  to  such  a  decision.  These  remarks  the  Commission  thiuk  it 
proper  thus  to  make,  lest  their  award  may  be  considered  as  barring^  and 
nnally  settlinf^  pretensions  into  which  ttiis  board  have  in  truth  neither 
made,  nor  believe  itself  authorized  to  make,  any  examination  whatever; 
but  have  purposely  left  open,  for  the  adjudication  of  others,  who  will 
have  better  means  of  ascertaining  the  facts. 

**  Hftving  thus  stated  the  general  principles  which  the  Commission  has 
thought  it  right  to  adopt  and  to  apply,  in  receiving,  examining,  and  de- 
ciding upon  the  amount  and  validity  of  all  the  claims  that  have  beeu 
exhibited  bef<»re  it,  the  undersigned,  with  a  view  of  showiug  what  these 
claims  were,  have  caused  to  be  subjoined  sundry  schedules.  The  first  of 
these,  marked  A,  exhibits  a  list  of  all  the  memorials  whieh  have  ever  been 
presented  to  the  Commission,  except  those  which  merely  asked  for  re- 
examination. In  this  list  the  memorials  are  nnmbered  progressively  from 
I  to  1959,  in  the  order  in  which  they  were  presented.  It  contains  the 
name  of  the  memorialist  and  the  name  of  the  vessel  referred  to  (when  such 
is  the  case),  and  designates  which  of  these  memorials  the  Commission 
refnsed  to  receive  for  examination,  for  the  reasons  hereinbefore  stated. 

*' The  second  schedule,  marked  B,  exhibits  a  list  of  all  the  memorials  afore- 
said which  were  received  and  examined.  In  this  list  these  memorials  are 
distinguished  by  the  numbers  annexed  to  them  in  the  schedule  A,  and  are 
arranged  under  the  names  of  the  different  vessels  to  which  they  refer, 
where  they  do  so  refer,  and  by  that  of  the  memorialists  where  no  nurticular 
reference  is  made  to  any  vessel.  In  this  list  are  also  desiguateu  all  those 
memorials  which  the  Commission  refused  to  allow  as  valid,  for  some  of  the 
reasons  hereinbefore  stated. 

'*The  third  schedule,  marked  C,  exhibits  a  statement  of  the  several  sums 
allowed  for  the  loss  sustained  in  each  of  the  eases  mentioned  in  the  sched- 
ule B,  and  therein  not  noted  as  having  been  disallowed,  together  with 
the  aggregate  amount  of  all  these  several  allowances,  viz:  the  sum  of 
15,454,545.13,  and  likewise  the  different  memorialists  to  whom  that  sum 
has  l>een  awarded  and  distributed. 

"And  the  fourth  schedule,  marked  D,  exhibits  a  list  of  the  sums  allowed 
in  schedule  C,  distributed  amongst  the  different  parties  in  interest,  or 
their  proper  representatives,  according  to  their  different  claims.  These 
sums  of  course  correspond  in  their  amount  witii  those  stated  in  the 
preceding  schedule;  and  this  schedule,  marked  U,  the  Commission 
exhibits  as  its  final  award,  in  which  is  ascertained  the  full  amonnt  and 
validity  of  all  the  claims  exhibited  to  it,  for  which  Spain  was  liable  to 
citizens  of  the  U.  S.,  and  to  which  the  renunciations  contained  in  the 
Treaty  of  1819  extend. 

"In  order  to  enable  the  U.  S.  to  comply  completely  with  the  provisions 
of  the  14th  Article  of  this  Treaty,  and  to  present  to  Spain  an  authentic 
statement  of  the  prizes  made  from  citizens  of  the  1 1.  S.  by  French  privateers, 
for  which  injuries  Spain  was  regarded  by  the  Commission  as  having  been 
liable,  the  undersigned  have  annexed  hereto  a  fifth  schedule,  marked  E 
(extracted  from  that  marked  C),  in  which  is  contained  a  list  of  all  the  vessels 
of  the  U.  8.  captured  by  French  privateers,  for  which  any  allowance  has 
been  made  by  this  board,  and  of  the  true  value  so  allowed.  For  the  par- 
ticulars of  such  captures,  the  Conimission  begs  leave  to  refer  to  the 
vouchers  and  documents  produced  before  the  Commissioners,  n^lative  to 
the  claima  on  this  account.    These  vouchers  and  documents,  together  with 
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tho  records  (»f  their  proceedings,  the  undersigned  Commissioners  have 
directed  their  Recrotary  to  deposit  in  the  Department  of  State  of  the  U.  S. 
in  purHiiance  of  the  provisions  of  tho  11th  Article  of  the  Treaty  aforesaid. 

''The  undersigned  will  add  nothing  further  than  to  say,  that  as  the  full 
amount  of  the  sums  allowed  to  the  different  claimants  is  $5,454,545.13, 
while  the  Treaty  limits  the  extent  of  the  liability  of  the  U.  S.  '  to  an 
amount  not  exceeding  live  millions  of  dollars,'  the  Commission  found  it 
necessary  to  abate  each  claim  allowed  'prorata.'  This  ratable  abate- 
ment of  each  claim  according  to  its  amount  equals  8^  per  e«nt.  So  that 
tho  claimants,  instead  of  receiving  the  full  amount  of  the:r  respective 
claims  aH  allowed,  will  be  entitled  to  receive  only  the  balance,  after  this 
per  centage  is  deducted.  The  schedule  D  will  show  the  full  amount  of 
the  claim  allowed,  the  amonnt  after  the  abatement,  being  the  balance  due 
the  claimants,  which  is  the  snm  awarded  by  this  board  to  them  respectively. 
This  schedule  D  is  in  addition  to  the  documents  the  Commission  have 
believed  it  to  be  their  duty  to  furnish,  for  the  purpose  of  showing  the 
sums  awarded,  and  to  whom  due.  And  as  it  has  been  merely  extracted 
from  the  journal  of  its  proceedings,  which  will  be  lodged  with  the  Depart- 
ment of  State,  theschedule  itself  may  be  transferred  by  it  to  the  Department 
of  the  Treasury,  as  a  guide  to  dir«*ct  its  payments.  And  the  Commission 
would  recommend  its  speedy  publication  for  the  information  of  all  those 
whom  it  may  concern,  or  the  adoption  of  any  other  mode  which  the 
proper  officers  of  the  U.  S.  may  think  more  convenient  for  the  attainment 
of  this  object. 

"All  of  which  is  respectfully  submitted. 

•'Washington,  8th  June,  1824. 

"H.  L.  WifiTK. 
"W.  King. 
"LiTT.  Tazewell. ' 

"AttcHt: 

*'T.  Watkixs.' 


^  This  report  was  published  in  the  National  Government  Journal,  June 
2(),  1824,  and  a  list  of  the  awards  in  the  next  number,  '['he  following 
papers  of  the  commission  are  in  the  Department  of  State:  1.  Journal. 
2.  Register  of  claims  received.  3.  Claims  adjudged.  4.  Claims  adjndge<l: 
awards  and  decisions.  5.  Claims  admitted.  6.  Report  of  Commissioners, 
with  a  list  of  awards.  There  is  also  a  thin  quarto  volume,  containing  an 
alphabetical  list  of  the  names  of  claimants,  which  was  begnn  but  not 
completed. 


CHAPTER  D. 

EAST  AND  WKST  FLORIDA  CLAIMS. 

Acting  on  the  iiBAiirance  of  Livingston  and  Monroe 
^**'^"  *f         *      that  West  Florida  was  comprised    in  the  cesHion  of 

Louisiana,'  Congress,  in  extending  the  cnHtoms  laws 
over  the  ceded  territory,  anthorizod  the  President,  whenever  he  shonld 
deem  it  expedient  to  do  so,  to  erect  'Hhe  bay  and  river  Mobile''  and  the 
adjacent  territory  into  a  separate  distric^t.'-  When  the  Spanish  (ioveru- 
ment  protested  against  this  raejisnre,  assurances  were  given  that  tlie 
United  States,  reserving  their  chiinis  in  that<inarter  as  a  subject  of  diseus- 
sion  and  arrangement  with  Spain,  meditated  in  the  mean  time  no  act  in- 
consistent with  the  peace  and  friendship  existing  between  the  two  nations.^ 
In  the  summer  of  1810,  however,  while  the  Spanish  monarchy  was  in  the 
throes  of  dissolution,  a  revolution  occurred  in  West  Florida.  Hatou  liouge 
was  seized,  and  a  convention  was  held  by  which  the  independence  of  the 
province  was  declared  and  an  application  made  for  its  admission  into  the 
American  Union.^  The  President  repulsed  this  application,  but  determined 
to  take  possession  of  the  territory  as  part  of  the  Louisiana  purchase.  It 
was  accordingly  occupied  by  the  American  forces,  bnt  only  as  far  as  the 
River  Pearl.  The  territory  between  that  stream  and  the  Perdido  was  per- 
mitte<l  still  to  remain  in  the  possession  of  Spain. ' 

On  the  8d  of  January  1811  President  Madison  sent  to 

ProTiuon  for  Ooeapyinc  , ,  .  "  •  i  •    i     i  11 

E    t  Fi    -J-  ^oJ^gr®^**  'I  secret  message  in  winch  he  recommended 

the  expediency  of  authori/iuj;  the  Kxecutive  to  take 
temporary  possession  of  any  part  of  the  Floridas,  in  j)ursuance  of  arrange- 
ments with  the  Spanish  authorities;  or  without  such  arrangements,  in  case 
those  authorities  shonld  l)e  subverted  and  there  should  be  apprehension  of 
the  occupancy  of  the  territory  by  another  foreign  power.  Acting  on  this 
message,  Congress,  in  secret  session,  on  the  Uth  of  .lannary,  ^'taking  into 
view  the  peculiar  situati<m  of  Spain  and  her  American  provinces,"  an<l 
'•'the  influence  which  the  destiny  of  the  territory  adjoining  the  sonthern 
iiorder  of  the  United  States  may  have  upon  their  security,  tramiuillity, 
and  commerce,"  resolved  that  the  Unit<Ml  States  could  not  *'  without  serious 

'Am.  State  Papers,  For.  Rel.  II.  r>iU. 

-2  Stats,  at  L.  254. 

^Message  of  President  Jefterson  to  Congress,  November  8, 1801,  Am.  State 
Papers,  For.  Rel.  I.  63. 

♦Am.  State  Papers,  For.  Rel.  111.  :^l>l~i(>0. 

■Am.  State  Papers,  For.  Rel.  HI.  5:^9;  Adams's  History  of  the  United 
States,  V.  305-315. 
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iuquietude  8ee  nny  part  of  said  territory  pass  into  the  hands  of  any  forei^ 
power/'  and  that  '^a  duo  regard  to  their  own  safety''  compelled  them  ''to 
provide,  under  certain  contingencies,  for  the  temporary  oocapation  of  the 
said  territory/' the  territory  ho  occupied  to  be  held  "subject  to  future 
negotiation.*'  Ah  to  West  Florida,  Congress  had,  as  we  have  seen,  already 
empowered  the  Executive  to  exercise  acts  of  possession;  bat  as  East 
Florida  uutiuestionably  still  belonged  to  Spain,  it  was  necessary  to  confer 
upon  tlie  President  special  powers  in  regard  to  that  province  in  order  to 
insure  the  object  expressed  in  the  resolution.  Congress  therefore  author- 
ized the  President  to  take  possession  of  and  occupy  all  or  any  part  of  East 
Florida,  ''  in  case  an  arrangement  has  been,  or  shall  be,  made  with  the 
local  authority  of  the  said  territory,  for  delivering  up  the  possession  of 
the  same,  or  any  part  thereof,  to  the  United  States;  or  in  the  event  of  an 
attempt  to  occupy  the  said  territory,  or  any  part  thereof,  by  any  foreign 
government. "  For  the  purpose  of  occupying  and  holding  the  territory,  the 
President  was  authorized  to  employ  the  Army  and  Navy  of  the  United 
States ;  and  the  sum  of  $100,000  was  appropriated ''  for  defraying  such  ex- 
p(>use8  a8  the  President  may  deem  necessary  for  obtaining  possession  as 
aforesaid,  and  the  soonrity  of  the  said  territory."' 

January  26, 1811,  Mr.  Monroe,  as  Secretary  of  State, 

iMtruotioM  to  Mat-  instructed  (Jen.  George  Matthews  and  Col.  John  McKee, 
thews  and  M oKee.  ^  .  ,  -  ^ 

as  commissioners  for  carrying  the  act  of  Congress  into 
effect,  to  repair  to  East  Florida  with  all  possible  expedition,  keeping  their 
mission  secret ;  and  if  they  should  find  Governor  Folk  or  the  local  authority 
existing  there  inclined  to  surrender  the  province  in  an  amicable  manner, 
they  were  to  accept  the  abdication  in  behalf  of  the  United  States,  and,  if 
necessary,  agree  to  r(>store  the  country  at  a  future  period  to  the  lawful 
sovereign.  Tlie^  were  authorized,  if  necessary,  to  assume  the  debts  dne 
by  Spain  to  the  inhabitants  of  the  territory;  to  guarantee  titles  to  land; 
to  permit  th<'  Spanish  civil  functionaries  to  retain  their  offices,  and,  if 
necessary,  to  advance  a  reasonable  sum  for  the  transportation  of  the 
Spanish  trr>ops.  If  no  such  arrangement  could  be  made  they  were  in- 
structed to  keep  011  the  alert,  and  on  the  first  undoubted  approach  of  a 
foreign  ])o\ver  to  take  possession  of  the  territory.  In  that  event  they 
were  to  i^xerciso  a  sound  discretion  as  to  making  promises,  taking  care  to 
commit  their  government  no  furtlier  than  necessary.  A  similar  course 
was  enjoined  in  regard  to  that  part  of  West  Florida  still  held  in  the  name 
of  Spain.- 

It  does  not  appear  that  McKee  acted  under  this  com- 
Aotion  of  Matthews,    mission ;  but  Matthews  accepted  it,   repaired  to  the 

Florida  frtmtier,  and  took  up  his  residence  at  St. 
Marys.  He  found,  however,  that  the  governor  and  local  authorities  were 
loyal  to  Spain,  and  not  inclined  to  deliver  up  the  territory;  nor  was  there 
any  sij^n  of  an  attempt  on  the  part  of  any  foreign  power  to  seize  it;  and 
the  general  contentment  of  the  iiihabitant<«,  iirising  from  the  agricultural 
prosperity  of  the  country,  was  enhanced  by  the  profits  of  the  vastly 
increased  trade  which  the  United  States  nonimportation  act  diverted  to 
the  neighboring  ]>rovincc  and  of  which  Fernandina,  on  Amelia  Island, 


» 3  Stats,  at  L.  471 :  Am.  State  Papers,  For.  Rel.  III.  571. 

^  H.  Report  iW,  20  Cong.  2  sess. :  Am.  State  I'apers,  For.  Rel.  III.  671. 
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WM  the  chief  entrepot.  NeverthelesA,  there  was  along  the  border  a  certain 
element,  largely  composed  of  persons  who  had  emigrated  from  the  neigh- 
boring States,  which,  thongh  incompetent  to  effect  a  revolution  without 
external  aid,  was  willing  to  undertake  a  revolt  if  properly  supported. 
This  support  Matthews  promised,  and  on  March  14,  1812,  more  than  a  year 
after  bis  mission  began,  a  party  of  men,  sniiplied  with  arms  partly  from 
the  United  States  arsenal  at  Point  Peter,  assembled  at  Roses  Blui!',  across 
the  river  from  St.  Marys,  and  raised  the  standard  of  revolt  against  the 
government  of  East  P^lorida.  On  the  16th  of  March  they  attacked  the 
town  of  Femandina.  Coinoidently,  several  United  States  gunboatH  took 
a  position  opposite  the  town,  and  the  Spanish  commaudaut,  having  l)een 
informed  that  they  intended  to  assist  the  insurgents,  surrendered  to  the 
latter,  who  took  possession  of  the  place  and  raised  the  ''  patriot  flag/* 
The  next  day  General  Matthews  crossed  the  river  with  a  detachment  of 
the  regular  army  and  took  formal  possession  uf  the  town  in  the  name  of 
the  United  States,  subject  to  the  President's  approval.  Within  a  few 
days  the  insurgents,  accompanied  by  a  body  of  Tnited  States  regulars 
and  some  volonteers  from  Georgia,  set  out  for  8t.  Augustine.  Their  pro- 
cedure waa  systematic.  Marching  a  little  in  advance  of  the  American 
forces,  the  insurgents  would  take  possession  of  the  country  and  raise  the 
''patriot  flag/'  and  then  in  the  character  of  '*the  local  authorities/'  sur- 
render the  territory  to  General  Matthews,  who  W(mld  receive  possession 
of  it  in  the  name  of  the  United  States.  In  this  way  he  received  possession 
of  the  conntry  all  the  way  to  St.  Augustine,  to  which  place  siege  w:.b 
laid  in  the  latter  part  of  March. 

The  measures  adopted  by  (icneral  Matthews  for  ob- 
RaroeatioB  of  Mat-  taiuing  possession  of  Amelia  Island  and  other  parts  of 
tlMws's  Powers.  j,^^  Florida  were  disavowed  by  the  United  States,  and 
his  powers  were  revoked.  Governor  Mitchell  of  Georgia  was  appointed 
to  succeed  him,  with  instructions  to  withdraw  the  American  troops  and 
restore  to  the  Spanish  authorities  the  country  thus  taken  from  tliem. 
Monroe,  referring  to  the  employment  of  American  troojjs  to  dispossess  the 
Spanish  authorities  by  force,  said :  "  I  forbear  to  dwell  on  the  details  of  this 
transaction,  because  it  is  too  painful  to  recite  them.'  At  the  same  time 
Governor  Mitchell  was  directed  to  obtain  from  the  Spanish  authorities 
''the  most  satisfactory  assurance"  with  respect  to  the  immunity  of  those 
inhabitants  who  had  acted  with  General  Matthews.  This  proved  to  be  a 
troublesome  subject  of  negotiation,  and  together  with  certain  otlier  causes 
operated  to  postpone  the  final  evacuation  of  the  ])rovince  till  May  ISI.').' 

The  transaction  thus  brielly  iiarrati^d  was  attended 

Iiijams  to lahAbitanU  ^.^jj   lamentalde   results   to  the   inhabitants  of  Kast 
of  Eact  FlondA. 

Florida.     A  judge  of  the  Tnited  States,  charged  witli 

the  duty  of  investigating  the  subject,  described  the  injuries  indicted  by 

the  invaders  in  the  following  terms : 

**The  dMBculty  of  obtaining  supplies  for  such  a  force  led  them  at  once 
to  look  to  the  resources  of  the  country;  and  the  large  droves  of  cattle 
with  which  the  country  then  abounded  were  immediately  and  unhesita- 
tingly seized  upon  to  relieve  their  necessities,  and  foraging  ])arti<*s,  con- 
sisting both  of  regular  troops  and  patriots,  were  sent  out  in  all  directions 


Am.  State  Papers,  For.  ReL  IIL  543,544,545,571. 
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to  collect  cattle  and  otiier  means  of  subsistence  for  the  army.  These  forag 
ing  parties  most  generally  consisted  of  the  patriot  or  volanteer  troops. 
Mometiines  nn<ler  tho  command  of  a  regular  otticer,  bat  the  fruits  of  their 
expeditions  were  nsually  shared  by  the  American  and  patriot  troops  indis- 
eriminately.  The  cattle  which  they  drove  into  camp,  or  collected  and 
retained  at  the  ])Ost8  and  stations  in  tlie  country,  to  he  used  from  time  to 
time  as  they  were  wanted,  were  nsed  by  the  reguhirs  as  well  as  the  volun- 
teer troops  and  ])atriots.  ^  >  "-  Besides  the  camp  of  the  American  and 
patriot  troops  before  St.  Augustine,  there  were  also,  from  time  to  time, 
several  other  camps  and  stations  about  the  country  occupied  by  United 
States  troo]>8  or  volunteers  and  patriots,  from  whence  marauding  and  for- 
aging parties  were  constantly  going  forth ;  and  in  the  course  of  the  summer 
and  fall  almost  every  ])lantation  an<l  farm  had  been  visited  and  plau- 
<lered.  Most  of  them  had  been  abandoned  by  their  owners,  but  whether 
al>andoued  or  not,  the  foraging  ])arties  usually  helped  themselves  to  what 
they  wanted  or  could  find.  The  corn  on  han<l  in  the  corn  houses,  of  the 
previous  year's  crop,  was  <'agerly  sought  for  and  used  up;  the  fences  thrown 
down,  and  the  growing  crops  exposed  to  destruction,  as  well  as  used  or  fed 
u]M)n  iiy  their  horses;  movable  property  of  every  description  plundered  or 
destroyed,  and  buildings  and  fences  burned,  sometimes  from  design  (es- 
l»e(ialiy  when  the  owners  were  particularly  loyal  to  the  Spanish  Gbvern- 
nient).  and  often  by  accident,  from  camp  fires,  or  negligence  in  occupj'ing 
the  buildings;  and  the  cattle  an<l  hogs  in  the  ranges  killed  or  driven  off 
to  the  camps  of  the  invading  army.  And  this  state  of  things  continued, 
but  growing  daily  worse  and  worse,  until  the  American  troops  were 
finally  withdrawn  from  the  province  in  May  1813. 

*•  During  this  time,  however,  and  before  the  evacuation  of  the  province, 
other  American  troo])s  came  into  it  besides  those  which  have  already  been 
mentioned  as  having  made  the  first  incursion;  some  small  parties  or 
companies  of  regulars  or  volunteers  joined  the  forces  before  St.  Augustine; 
and  in  the  summer  or  fall  of  1812  Colonel  Kewnau  entered  the  province 
with  a  battalion  or  detachment  of  volunteers,  and  after  remaining  a  short 
time  on  the  St.  .John's  river  made  an  expedition  into  the  int-erior  against 
the  Seminole  Indians.     *     -     * 

"A  detail  of  some  of  the  more  revolting  instances  of  robbery  and  plun- 
der :ini1  wanton  destruction  on  th(>  one  liand  that  occurred  during  this 
])erij»d,  or  of*  individual  cii>es  of  hardship,  ruin,  and  beggary  on  the  other, 
is  hardly  called  for,  and  perhaps  not  pro])er  in  this  general  statement, 
though  they  might  tend  much  to  illustrate  the  general  character  of  the 
injuries  of  that  ])erioil.  Sutlice  it  to  say  that  before  or  when  the  United 
States  trooi)s  finally  evacuated  the  country,  the  whole  inhabited  part  of 
the  province  was  in  a  state  of  ntter  di'solation  and  ruin.  Almost  every 
buildiug  outside  of  the  walls  of  St.  Augustine  was  burned  or  destroyed; 
farms  and  idantations  laid  waste;  cattle,  horses,  and  hogs  driven  oflf  or 
killed,  and  movable  property  plundered  or  destroyed;  and  in  many  in- 
stances slaves  dispersed  or  abducted.  So  far  as  the  dcMruction  of  prop- 
erty of  t'very  kind  was  <oncerned.  the  desolation  of  the  Camatic  by 
Hydcr  Ali  was  not  luore  terrible  and  complete."' 

^„  In  1811,  during  the  war  between  the  United  States 

InvaBion  of  West  , 

Florida  in  1814.       and  (Jrcat  Britain,  General  .Jackson,  having  destroyed 

the  power  of  the  Creek  Indians,  determined  to  reoccupy 
Mobile,  whirh  had  been  occupied  by  the  United  States  during  the  war  and 
then  abandoned,  and  to  seize  Pensaeola,  which  had  been  the  principal 
source  of  sui>pIiesof  the  Creeks  in  their  hostilities  with  the  United  States. 
In  this  design  he  was  confirmed  by  the  fact  that  the  waters  of  the  Gulf  of 
Mexico  were  becoming  the  theater  of  acrtive  military  demonstrations  on 
the  part  of  the  British.  Early  in  .July  181 1  he  gave  orders  for  the  reoccu- 
pation  of  M(d)ile  Point.     In  the  following  month  Major  NichoUs,  an  Irish 

'  Bronsnn,  .1..  Cane  of  Ferreira,  S.  Misc.  Doc.  1."),  lil  Cong.  3  sess.  4tt,  47. 


EAST   AND   WEST   FLORIDA   CLAIMS.  4523 

officer,  with  a  force  of  marines  seized  Fort  Barran<?a8,  six  miles  below  Pen- 
sacola,  and  began  to  collect  a  force  of  Creeks,  at  the  same  time  proclaim- 
ing his  intention  to  invade  Louisiana;  and  in  September  a  BritiHh  force 
attempte<l  to  rednce  Fort  Bowyer,  which  had  been  established  by  the 
United  States  at  the  entrance  of  Pensacola  Bay  in  1813.  The  attempt 
failed,  and  early  in  November  1814  Jackson  marched  to  Pensacola  and  took 
possession  of  the  place — a  step  which  led  to  the  immediate  evacnation  of 
Fort  Barranoaa  by  the  British.  In  his  dispatches  (>eneral  Jackson  praised 
the  correct  conduct  of  his  troops,  but,  as  a  matter  of  course,  tbc  march  of 
a  considerable  military  force,  only  a  part  of  which  was  composed  of  regu- 
lars, and  of  which  a  portion  was  made  up  of  friendly  Iiidiaus,  was  attended 
with  some  depredations  on  private  property.' 

December  26,  1817,  Mr.  Calhoun,  who  was  then  Soc- 
WMtnoritUandtlM  rotary  of  War,  ordered  General  Jackson  to  Fort  Scott, 

Georgia,  to  take  command  of  the  forces  of  tlic  United 
States  against  the  hostile  Seminole  Indians.  General  Jackson  reached 
Fort  Scott  on  the  9th  of  March,  and  on  the  following  day  assumed  com- 
mand. Od  the  25th  of  March,  writing  to  Mr.  Calhoun,  he  reported  that 
"the  Indians  had  demanded  arms,  ammunition,  and  provisions,  or  the  pos- 
Beasion  of  the  garrison  of  St.  Marks  of  the  commandant,"  and  that  the 
f^vemorof  Pensacola  had  said  he  '^presumed  possession  would  be  given 
from  inability  to  defend  it.*'  "The  Spanish  Government  is  hound  by 
treaty,'*  said  General  Jackson,  commenting  on  this  situation,  "to  keep  her 
Indians  at  peace  with  us.  They  have  acknowledged  their  incompetency 
to  do  this,  and  are  consequently  bound  by  the  law  of  nations  to  yield  us 
all  facilities  to  reduce  them.  Under  this  consideration,  should  I  he  able. 
I  shall  take  possession  of  the  garrison  as  a  d<>])ot  for  my  supplies,  slionld 
it  be  fonnd  in  the  hands  of  the  Spaniards,  they  having  supplied  the  In- 
dians; but  if  in  the  bands  of  the  enemy  I  will  possess  it  for  the  benefit 
of  the  United  States,  as  a  necessary  position  for  me  to  hold,  to  give  peace 
and  security  to  this  frontier,  and  put  a  final  end  to  the  Indian  warfare  in 
the  South."  (leneral  Jackson  also  stated  that  he  had  ordered  supplies  for 
Fort  Crawford  by  water,  and  had  written  to  the  governor  of  Pensacola 
that  if  he  interrupted  their  passage  he  should  "view  it  as  aiding  our 
enemy  and  treat  it  as  an  act  of  hostility/'  Immediately  after  writing 
this  letter.  General  Jackson  began  an  active  movement  against  the  In- 
dians, whom  he  attacked  and  drove  before  him;  and,  believing  that  some 
of  the  hostiles  had  fled  to  St.  Marks,  ho  directed  his  ni:.rch  to  that  fortress. 
*'As  advised,'' he  said,  ^^  I  found  that  the  Indians  and  negroes  combined 
and  demanded  a  surrender  of  that  work;  the  Spanish  garrison  was  too 
weak  to  defend  it,  and  tliere  were  circumstances  reported  ])rodncing  a 
strong  conviction  in  my  mind  that,  if  not  instigated  by  the  Si)ani8h  autlior- 
ities,  the  Indians  had  received  the  means  of  carrying  on  tlie  war  from  that 
quarter;  foreign  agents  who  have  been  long  practicing  their  intrigues  an<l 
villanies  in  this  country,  had  free  access  into  the  fort;  8t.  Marks  was 
necessary  as  a  depot,  to  insure  success  to  my  operations.  These  considera- 
tions determined  me  to  occupy  it  with  au  American  force.''    Tlio  fortress 


•H.  Report  99,  20  Cong.  2  seas.;  Adams's  History  of  the  United  States, 
VIII.  317-330;  Am.  State  Papers,  Mil.  Aft'.  I.  G98-7(X. 
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was  accordiDgly  occupied;'  and  General  Jackson, having  heard  that  the 
Indians  at  war  with  the  United  States  had  free  access  to  Pensacola,  deter- 
mined to  make  a  movement  west  of  the  Appalaohicola  and,  if  the  report 
proved  to  be  correct,  occnpy  Pensacola.  On  the  21st  of  May  ho  entered 
and  occupied  the  fort  of  St.  Michael  commanding  that  town;  but  the  fort 
made  only  a  show  of  resistance.  The  governor  of  Pensacola  had  previously 
retired  to  P^ort  Carlos  de  Baranyas;  and  General  Jackson  now  demandctl 
of  him  the  surrender  both  of  this  fortress  and  of  the  town.  The  demand 
was  refused,  and  on  the  25th  of  May  the  fortress  was  besieged.  It  stir- 
ren<lered  on  the  evening  of  the  27th  after  having  made  a  spirited  resist- 
ance. In  August  1818  tbe  United  States  ordered  St.  Marks  and  Pensacola, 
with  the  BarauyaH,  to  be  restored  to  Spanish  authority.'  During  these 
operations  of  the  United  States  forces  against  the  Seminoles  much  property 
of  Spanish  subjects  was  plundered  and  destroyed.  Spain  protested  against 
General  Jackson's  course,  and  demanded  indemnity.  The  United  States, 
while  ordering  the  captured  places  to  be  evacuated,  assumed  responsibility 
for  his  acts.3 

The  ninth  article  of  the  treaty  between  the  United 

b*  th  *u°°ted8ute     '^*'**^®  *°*^  Spain   of  1819  closes  with  the  following 

stipulations: 

'^And  the  high  contracting  parties,  respectively,  renounce  all  claim  to  in- 
demnities for  any  of  the  recent  events  or  transactions  of  their  respective 
commanders  and  officers  in  tbe  Fioridas. 

*'  The  United  States  will  cause  satisfaction  to  be  made  for  the  injuries, 
if  any,  which,  by  process  of  law,  shall  be  established  to  have  been  sullerea 
by  the  Spanish  officers,  and  individual  Spanish  inhabitants,  by  the  lato 
operations  of  the  American  army  in  Florida.'' 

In  his  annual  message  of  December  3, 1822,  President 
leffi8lationbyCongr«n.  Monroe  recommended  that  legislation  be  adopted  to 

carry  the  foregoing  stipulations  into  effect  by  vesting 
tbe  necessary  power  in  the  district  court  of  the  United  States  at  Pensacola 
or  in  some  special  tribunal.  By  an  act  of  March  3,  1823,  Congress  author- 
ized and  directed  the  judges  of  the  superior  courts  at  St.  Augustine  and 
Pensacola  *'to  receive  and  adjust  all  claims,  arising  within  their  respec- 
tive^ jurisdictions,  of  the  inhabitants  of  said  territory,  or  their  represent- 
atives, agreeably  to  tbe  provisions  of  the  ninth  article  of  tbe  treaty  with 
Spain,  by  which  the  said  territory  was  ceded  to  the  United  States."  By 
the  second  section  it  was  provided  that,  in  all  cases  in  which  the  judges 
should  decide  in  favor  of  the  claimants,  "the  decisions,  with  the  evidence 
on  which  they  are  founded,  shall  be  *  *  *  reported  to  the  Secretary  of 
the  Treasury,  wbo,  on  being  satisfied  that  the  same  is  [«tc]  just  and  equita- 
ble, within  the  provisions  of  the  said  treaty,  shall  pay  tbe  amount  thereof 


■Among  the  persons  found  in  the  fortress  was  an  Englishman  named 
Arbuthuot,  who,  with  another  Englishman  named  Ambrister,  captured 
near  **  Bowlegs  town,"  was,  by  order  of  General  Jackson,  tried  by  a  court- 
martial  and  executed  for  exciting  "savage  and  negro  war."  (Wharton's 
Int.  Law  Digest,  I.  sec.  :U8a ;  Parton's  Life  of  Andrew  Jackson,  ch.  34 ;  Am. 
State  Papers,  MiL  Aff.  1. 207,  et  seq.) 

•^  Am.  State  Papers,  Mil.  Aff.  1. 690-696. 

=^  Am.  State  Papers,  For.  Rel.  IV.  496, 776-808. 
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to  the  person  or  persons  in  whose  favor  the  same  is  adjudged/'  ■  Whore 
the  decision  was  adverse  to  the  claimant,  no  further  proceedings  were 
aothorized. 

When  the  judges  came  to  execute  this  statute,  claims 
"""•^"•'' *•    fc     were  made  before  them  for  losses  occasioned  by  the 
^'•***^  ^  three  invasions  of  1812-13,  1814,  and  1818;   and  such 


claims  in  each  class  as  were  established  by  the  proofs 
were  allowed  tmd  certified  to  the  Secretary  of  the  Treasury.  The  judge 
for  East  Florida,  at  St.  Augustine,  allowed  many  of  the  claims  of  1812-13; 
and  the  Judge  for  West  Florida,  at  Pensacola,  allowed  claims  not  ouly  of 
1818,  but  also  of  1814.  The  claims  of  1814  were  43  in  number,  and  their 
Dominiftl  amount  was  $84,970.63.  The  judge  for  West  Florida,  before  whom 
they  were  preferred,  awarded  upon  them  in  all  $72,639.06.  He  disallowed 
112,331.56,  for  insufficiency  of  proof.^  When  the  decisions  in  favor  of  the 
daimants  were  reported  to  the  Secretary  of  the  Treasury,  Mr.  Crawford, 
who  then  held  that  office,  set  aside  all  the  awards  for  1814,  ou  the  grouud 
(hat  General  Jackson's  entrance  iuto  West  Florida  was  justified  by  the 
Uw  of  nations,  and  that  the  claims  were  not  within  the  treaty.  In  the 
exercise  of  a  similar  discretion  Mr.  Rush,  as  Secretary  of  the  Treasury,  in 
1826  rejected  the  claims  for  losses  by  the  invasion  of  East  Florida  in 
1812-13,  on  the  ground  that  the  **  lute  "  operatious  of  the  American  army 
in  Florida,  mentioned  in  the  treaty,  meant  only  the  operations  of  1818  and 
comprehended  none  of  an  earlier  date. 

In  passing  upon    the  cases  before  him  Mr.   Rush 
B«dflioBs  OB  Yariou  rejected  certain  claims  for  the  loss  of  slaves  ou  the 
^*""**  following  grounds : 

"It  is  not  believed  that  the  words  or  intention  of  the  ninth  article  of 
tlie  treaty  will  warrant  a  confirmation  of  the  judge's  detasion  in  these 
ctsee.  Tne  slaves  had  all  left  their  masters  prior  to  the  invasion  of  1818, 
and  were  a  part  of  the  community  of  Suwauee  Indians  for  the  time  being — 
at  least  when  that  invasion  took  place.  Those  who  were  killed  by  the 
attack  on  that  Indian  settlement,  or  who  were  blown  up  at  the  negro  fort, 
must  necessarily  be  lost  to  their  owners;  and  as  to  those  who  were  taken 
prisoners,  the  owners  must  be  left  to  such  remodic^s  for  recovering  posses- 
sion of  them  as  the  common  course  of  law  would  afford.  On  these 
grounds,  if  on  no  other,  the  cases  arc,  one  and  all,  excluded  from  confir- 
mation." 

Other  claims  were  rejected  by  Mr.  Rush,  in  which  it  appeared  by  the 
evidence  that  the  damages  and  losses  were  (>c(;asioned  by  hostile  Indians 
who  were  opposed  to  the  American  army.  Mr.  Rush  rejected  these  claims 
on  the  ground  that  their  allowance  would  involve  **  a  forced  construction 
of  the  treaty,  the  principle  of  which,  if  admitted,  might  open  a  door  to 
nnmerons  and  remote  claims  never  within  the  contemplation  of  the  con- 
tracting parties."  3 

13  Stats,  at  L.  768. 

« 8.  Ex.  Doc.  391, 29  Cong.  1  sess. ;  S.  Rept.  482,  29  Cong.  1  sess. 

'H.  Doc.  67,  24  Cong.  2  sess.  The  blowing  up  of  the  *' negro  fort," 
mentioned  by  Mr.  Rush,  took  place  in  1816.  The  fort  in  question  was 
erected  by  the  British  during  the  war  of  1812,  at  Bonavista,  on  the  eastern 
branch  of  the  Appalachi(;oIa  River,  15  miles  above  its  mouth  and  120  miles 
east  of  Pensacola.    After  the  close  of  the  war  it  was  used  by  Indians 
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From  the  execative  decisions  rejecting  the  claims 

^''**cl)n^^"tT°**  **  ^"®^  ^  ^^^^'  ***  '^'"''  **^®  claimants  appealed  to  Con- 
o  rresB.  jrn».88.    They  iJoiuted  out  that  the  word  "late"  was 

not  in  the  Spanish  text  of  the  treaty.    The  Englibh  and  Spanish  texts  of 
the  two  paragraphs  in  (luestion  are  as  followH: 

''And  the  high  contracting  parties,  ''Las  altas  partes   contratantes, 

respectively,  renounce  all  claim  to  renuncian  reciprocamente  todos  suh 

indemnities  for  any  of  tho  recent  derechosaindomnizacionesporqual- 

events  or  transactions  of  thoir  re-  quiera  de  los  ultinios  acontecimien- 

spective  rommanders  and  otiicers  in  tosytransaccionesdesus  respect ivos 

the  Floridas.  conmndantes     y    oficiales    eu    las 

"  The  United  States  will  cause  sat-  Floridas. 

isfaotion  to  bi»  made  for  the  injuries,  *•  Y  los  P^stadas  IJnidos  satisfar^n 

if  any,  which  by  process  of  law  shall  los  pn\j nicies,  si  los  hn]>iese  habido, 

be  established  to  have  been  sutifered  que  los  habitantes  y  oficialos  Espafi- 

by  the  Spanish  oflicers  and  individ-  oles  justifiqncn    Icgalmente    haber 

nal  Spanish  inhabitants  by  the  late  sufrido  por  las  operaciones  del  Exer- 

operations  of  the  American  army  in  cito  Americano  eu  ellas.'' 
Florida." 

It  was  pointed  out  by  Mr.  Joseph  M.  White,  the  delegate  from  Florida, 
in  an  argument  submitted  to  the  Committee  on  Foreign  Affairs  in  1826, 
that  no  word  corresponding  to  late  was  to  be  found  in  the  Spanish  draft  of 
the  treaty.  It  was  also  urged  by  him  that  instead  of  the  word  "  Florida," 
which  is  found  in  the  English  draft,  the  Spanish  has  the  words  "en  ellas," 
referring  by  neccHsity  to  "las  Floridas,"  and  consequently  including  both 
East  and  West  Florida,  which  would  not  have  been  the  case  had  it  been 
intended  to  provide  exclusively  for  the  losses  of  1818,  which  were  almost 
wholly  confined  in  West  Florida. 

By  a  report  of  March  10,  1826,  the  Committee  on 
Advene  ReporU.      Foreign  Affairs  reported  adversely  to  the  claimants.* 

The  report  stated  that  the  Secretary  of  the  Treasury, 
before  excluding  the  claims  of  1812-13  and  1814,  applied  to  the  Chief 
Magistrate,  under  whom  the  treaty  was  framed,  and  was  confirmed  by  him 
in  the  opinion  that  Article  IX.  embraced  no  claims  prior  to  1818.  As  to 
the  English  and  Spanish  texts  of  the  treaty,  the  committee,  while  admit- 
ting that  the  word  "late*'  was  not  in  the  Spanish  text,  maintained  that 
this  did  not  alter  the  sense  of  the  stipulations;  that  though  the  word 
"operaciones"  was  not  qualified  by  any  term  eorresponding  to  the  word 
"  late,"  yet  the  two  clauses  were  connected  in  the  Spanish  text  by  the 
conjunction  "  y,"  and  that  the  term  *^  ultimos''  in  the  first  paragraph  neces- 
sarily limited  the  sense  of  the  word  "oi>eraciones"  in  the  second.     These 

and  fugitive  slaves  as  a  rendezvous  and  stronghold.  General  Jackson  on 
April  23,  1816,  demanded  of  the  governor  of  Pensacola  the  "prompt  inter- 
ference of  the  Spanish  authorities  to  destroy  or  remove  from  our  frontier 
this  banditti."  The  governor,  while  concurring  in  General  Jackson's 
view  as  to  the  character  of  the  establishment,  stated  that  he  was  unable 
to  act  in  the  matter  without  orders  from  his  captain-general,  to  whom  he 
had  written  on  the  subject  nearly  two  months  previously.  The  fort  was 
attacked  by  United  States  forces  July  27,  1816,  and,  a  hot  shot  entering 
the  magazint;,  was  blown  up  and  completely  destroyed.  (Am.  State  Papera, 
For.  Kel.  IV.  555-560. ) 
^U.  lieport  112, 19  Cong.  1  sess. 
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views  were  formally  adopted  by  the  Committee  on  the  Judiciary  in  the 
next  House  of  RepreseatativesJ 

February  26,  1829,  Mr.  Everett,  from  the  Commit- 
ui"^*  Favor-  ^^^  ^^  Foreign  Affairs,  made  an  elaborate  report  in 
favor  of  the  payment  of  the  exdudcd  claims,  accompa- 
Died  with  a  bill  for  that  purpose.'^  The  committee  would,  said  Mr.  Everett, 
forbear  to  pursue  a  verbal  discussion  of  the  treaty  as  being  necosHarily  un- 
•atisiactory  in  its  nature.  The  renunciation  and  the  stipulation  for  indem- 
nity seemed  to  be  coextensive;  and  this  being  so,  if  the  losses  nuntained  by 
the  Spanish  inhabitants  in  1812  and  1814  were  not  provided  for,  then  Spain 
had  not  renoanced  her  claims  on  the  United  States  for  those  losses.  This 
would  be  to  suppose  that  a  considerable  and  not  the  least  embarrassing 
part  of  the  controversy  between  the  two  governments  n'maiued  unsettled 
by  the  treaty  of  1819,  though  it  was  intended,  and  in  its  preamble  it  was 
declared,  to  be  a  settlement  of  '*  all  their  differences  and  pretensions.'^ 
While  the  American  Executive  regarded  the  stipulation  for  indemnity  as 
extending  only  to  the  cases  in  1818,  it  was  evident  that  the  inhabitants  of 
East  and  West  Florida  understood  it  to  extend  to  tho  losses  in  1812  and 
1814,  since  all  bat  five  of  the  cases  presented  to  the  judge  of  the  superior 
court  of  East  Florida  were  for  losses  sustained  in  1812-18.  The  committee, 
said  Mr.  Everett,  had  come  to  the  conclusion  that  the  claims  of  1812-13 
and  of  1814  were  entitled  to  the  favorable  consideration  of  Congress.  The 
claims  of  1812-13  appeared  to  be  highly  meritorious.  An  agent  of  the 
United  States,  clothed  with  large  discretionary  powers  and  with  the  con- 
trol of  funds  from  the  public  treasury,  and  having  a  force  of  United  States 
troops,  approached  and  entered  Florida.  It  was  natural  that  the  inliab- 
itante  should  repose  great  confidence  in  his  promises  of  protection. 
iUthough  his  movements  were  disavowed  hy  the  Executive,  their  most 
important  results  were  to  a  certain  extent  sanctioned  by  the  occupation 
of  the  province,  on  behalf  of  the  United  States,  for  a  twelvemonth  after 
General  Matthews  was  superseded.  The  transaction  was  one  no  doubt  of 
a  peculiar  nature,  not  likely  to  occur  again  in  onr  liistory,  and  <liflicult 
to  be  adjusted,  in  all  its  consequences,  on  ordinary  ]»rinciples  of  legisla- 
tion. Thecommittee  were  disposed  torecomniend  a  liberal  course;  and  this 
they  did  with  the  more  confidence  as  the  amount  involved,  though  hi«xhly 
important  to  individuals,  in  its  ini])ortance  to  the  United  States  bore  no 
comparison  with  the  beneficial  consequences  of  the  ci'ssion  of  Florida. 
The  case  of  the  claimants  of  1814  was,  said  Mr.  Kverett,  somewhat  differ- 
ent; but  it  appealed,  in  the  judgment  of  the  committee,  in  a  high  degree 
to  the  eqnity  of  Congress.  The  Government  of  Spain  was  in  1814  at  peace 
with  that  of  the  United  States;  but  the  authorities  of  West  Florida  were 
unable,  had  they  been  disposed,  to  prevent  the  violation  of  their  territory 
by  the  hostile  arms  of  Great  Britain,  aimed  against  the  United  States.  In 
this  situation  of  things  the  American  commander,  without  express  author- 
ity from  his  government,  but  in  the  exercise  of  a  wise  discretion  for  the 
public  good,  found  it  necessary  to  invade  a  province  whose  political  situa- 
tion was  so  anomalous.  The  committee  found  it  stated  bv  the  delegate 
from   Florida,  whose  means  of  information  were  ample,   ''that   it  wjwj 


'  H.  Keport  16,  20  Cong.  1  sess. 
-  H.  Report  99,  20  Cong.  2  sess. 
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proved  by  all  the  witnesses  examined  that  every  effort  was  made  by  the 
commanding  general  and  his  officers  to  preserve  the  property  of  the  inhab- 
itants inviolate/'  It  was,  however,  in  the  nature  of  things  that  some 
losses  should  have  been  sustained  by  the  inhabitants  of  a  character  enti- 
tled to  equitable  compensation.  The  committee  could  not  bat  think  that 
the  situation  of  provinces  circumstanced  as  were  the  Floridas  was  entitled 
to  great  tenderness,  looking  at  them  as  distant  appendages  of  a  weak  gov- 
ernment unable  to  vindicate  their  neutrality ;  occupied  against  the  law  of 
nations  by  the  enemy  of  the  United  States,  and  thus  necessarily  exposed 
to  the  hostile  approach  of  an  American  force;  acquired  by  the  American 
Government  as  an  indemnity  for  wrongs  inflicted  by  the  Spanish  Govern- 
ment, from  which  the  Floridas  derived  no  benefit,  and  shortly  afterward 
admitted  into  the  political  family  of  the  Union.  The  committee  deemed 
it  expedient  by  the  adoption  of  a  liberal  policy  to  remove  forever  any 
remaining  ground  of  irritation  and  discontent. 

Owing  to  the  lateness  of  the  session  no  action  was  taken  on  Mr.  Everett's 
bill. 

February  9,  1830,  Mr.  Archer,  then  chairman  of  the 
Mr.  Archer's  ReporU.  Committee  on  Foreign  Affairs,  reported  a  bill  to  allow 

the  claims  of  1812-13,  but  not  those  of  1814.^  He 
excluded  the  claims  of  1814  partly  on  the  ground  of  Article  Y.  of  the 
treaty  with  Spain  of  1795,  by  which  the  contracting  parties  pledged 
themselves  ''to  restrain  by  force  all  hostilities  on  the  part  of  the  Indian 
nations  living  within  their  boundaries.''  On  January  20, 1832,*  and  March 
25, 1834,3  iiQ  presented  a  similar  recommendation  from  the  same  committee, 
on  each  occasion  with  a  bill  to  give  it  effect. 

On  Juue  26,  1834,  the  bill  became  a  law.  ^    By  the 
Provisio^n  for jast  Flor-  provisions  of  this  act  the  Secretary  of  the  Treasury 

was  *' authorized  and  directed  to  pay  •  *  *  the 
amount  awarded  by  the  judge  of  the  superior  court  at  St.  Augustine 
*  *  *>  for  the  losses  occasioned  in  East  Florida  by  the  troops  in  the 
service  of  the  United  States  in  the;  years  1812  and  1813  in  all  oases  where 
the  decision  of  the  said  judge  shall  be  deemed  by  the  Secretary  of  the 
Trejisury  to  bo  just;"  and  tb<' judge  of  the  superior  court  at  St.  Augustine 
was  ^'authorized  to  re<'eive,  <>xauiine,  and  adjudge  all  cases  of  claims  foi 
losses  occasioned  by  the  troops  aforesaid  in  1812  and  1813  not  heretofore 
presented  to  the  said  judge  or  in  which  the  evidence  was  withheld  incon- 
sequence of  the  decision  of  the  Secretary  of  the  Treasury  that  such  claimt 
were  not  provided  for  by  the  treaty  of  February  22,  1819."  One  year  wae 
allowed  for  the  presentation  of  such  claims.  It  was  also  provided  that  in 
no  case  should  an  award  be  made  or  paid  where  the  claimant  was  not  at 
the  time  of  his  loss  an  actual  su1)ject  of  Spain. 

Under  this  act  many  claims  were  adjudicated;  and 
Adjudication  of  Claims,  when  Florida  was  admitted  to  the  Union,  the  unfinished 

business  pending  before  the  judge  at  St.  Augustine  in 
relation  to  the  East  Florida  claims  was  transferred  to  the  judge  of  the  dis- 


'  II.  Report  176,  21  Cong.  1  sess. 
^H.  Keport  223,  22  Cong.  1  sess. 
='H.  Keport  64,  23  Cong.  2  sess. 
^6  Stats.  atL.  569. 
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trict  court  of  the  United  States  for  tbo  northern  district  of  Florida. » 
Snbseqnently  the  district  judge  was  specially  authorized  to  receive  and 
a^'ndicate  certain  claims,  among  which  was  that  of  Ferreira,  administra- 
tor of  Pass.^  From  1823  to  1849  the  judges  allowed  on  the  claims  of  1812- 
1813  upward  of  a  million  dollars,  exclusive  of  interest. 

When  the  Secretary  of  the  Treasury  came  to  exercise 
V^T^II^*"^  the  authority  conferred  upon  him  in  respect  of  the 

payment  of  the  awards,  his  Department  subjected 
them  to  a  reexamination.  The  rules  of  decision  adopted  by  Mr.  Rush 
were  acquiesced  in,  Mr.  Woodbury,  the  Secretary  of  the  Treasury,  deem- 
ing himself  to  be  unauthorized  "  to  revise  or  overrule  the  same  without 
the  special  authority  of  law  to  that  effect.^  The  Treasury  Department 
also  held  that  there  were  three  descriptions  of  cases,  included  in  the  claims 
for  losses  in  1812-13,  in  which  the  provisions  of  the  act  of  1834  did  not  war- 
rant an  allowance :  1.  Where  the  loss  sustiiined  was  shown  by  the  evidence 
to  have  been  occasioned  by  the  acts  of  Indians  hostile  to  the  Spanish  Gov- 
ernment, but  not  cooperating  with  the  American  army.  2.  Where  it  ap- 
peared that  the  claimants  had  joined  the  '' patriot"  troops  who  were  act- 
ing in  hostility  to  the  Spanish  authorities,  and  the  property  was  taken 
and  destroyed  by  the  Spanish  forces.  3.  Where  the  loss  was  shown  to 
hare  been  occasioned  by  hostile  Indians  opposed  to  the  troops  of  the 
United  States.  Claims  were  also  rejected  where  the  losses  were  shown  to 
have  been  occasioned  not  by  the  direct  acts  of  the  United  States  troops, 
but  by  the  acts  of  lawless  inhabitants  of  Florida  who  took  advantage  of 
the  disturbed  situation  of  the  province,  arising  from  the  presence  of  an 
invading  army,  to  commit  depredations.  Mr.  Woodbury  being  of  opinion, 
however,  that  injuries  of  this  class  might  ''be  fairly  deemed  as  consequen- 
tial, snggestod  the  propriety  of  a  special  statutory  provision  for  them."* 
It  was  advised  by  Attorney-General  Grundy  that  the  United  States  was 
bound  to  make  compensation  to  claimants  under  the  treaty  for  slaves  car- 
ried away  or  killed  by  the  United  States  forces  and  thus  totally  lost  to 
their  owners,  as  well  as  for  the  detention  of  slaves  that  were  wrongfully 
taken  but  afterward  restored.'*  Attoriiey-(ieneral  Gushing  advised  tbat 
the  extraordinary  expenses  incurred  by  a  claimant  in  living  at  St.  Marys, 
whither  he  retired  after  the  destruction  of  bis  property,  were  too  remotely 
consequential  to  form  a  subject  of  compensation  under  the  article.'' 

In  respei't  of  these  rules  of  decision  no  general  con- 

DiullovaBee  o  Inter-  troversv occurred.     In  most  cases  the  principal  amount 
Mt  by  tlM  Treasnry.        , 

allowed  by  the  judges  was  paid.^    But  against  theTreas- 

nry's  action  on  the  question  of  interest,  a  general  complaint  arose.     The 

rule  of  the  judges  in  making  up  their  awards  was  to  allow  damages  to  the 

amount  of  the  value  of  the  property  at  the  time  of  the  injury,  and  to  add 

to  this,  as  satisfaction  for  the  loss  of  the  use  and  i)rofit8  of  the  property. 


'Act  of  February  22,  1847,  9  Stats,  at  L.  130. 

■Act  of  March  3, 1841),  9  Stats,  at  L.  788. 

3  H.  Doc.  67, 24  Cong.  2  sess. 

*  H.  Doc.  67, 24  Cong.  2  sess. 

«3  Op.  389. 

«  6  Op.  530. 

f  S.  Ex.  Doc.  158, 48  Cong.  1  sess.  12-17. 
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interest  at  the  rate  of  5  por  rent  during  the  period  when  no  provision  of 
law  existed  for  the  presentation  and  payment  of  the  claims.  On  Decem- 
ber 20, 1836,  Mr.  Woodbury,  in  deciding  upon  the  claim  of  John  Gianopoli, 
which  was  the  first  one  disposed  of  by  the  Treasury,  allowed  it  "  with  the 
exception  of  interest,  which  it  is  believed  has  not  been  allowed  in  claims 
similarly  situated/' 

This  decinion  was  contested  by  the  claimants  on  vari- 
Oontention  of  Claim-    ^^^  grounds.    They  contended  (1)  that  the  Secretary 

of  the  Treasury  exceeded  his  authority  under  the  act 
of  1834  in  assuming  to  revise  the  "  amount  ^*  of  the  award ;  (2)  that  the 
word  "  legal mente,"  for  which  the  words  ''process  of  law'' stood  as  the 
equivalent  in  the  English  text  of  the  treaty,  required  a  judicial  as  distin- 
guished from  an  executive  determination  of  the  claims;  and  (3)  that 
while  the  action  of  the  Secretary  of  the  Tre*isury  was  based  solely  on  his 
view  of  the  usage  of  his  Department  in  respect  of  domestic  claims,  the  law 
of  nations,  aa  well  as  the  treaty,  re(iuired  the  allowance  of  interest  as  part 
of  a  just  indemnity. 

In  a  report  of  January  15, 1839,  Mr.  Woodbury  stated 

^""^luowed*"**    *^**  *^®  amount  of  the  claims  paid  by  the  Treasury  up 

to  that  time  was  about  $285,000,  and  that  the  amount  of 
the  awards  then  pending  but  not  disposed  of  was  about  $250,000.  If  inter- 
est was  allowed  from  the  date  of  the  injury,  as  was  generally  done  by  the 
judges,  it  would  amount  probably  to  $500,000  more.  Mr.  Woodbury  fur- 
ther stated  that  the  Treasury  Departmeut  had  acted  on  the  theory  that 
its  duty  was  not  a  formal  one,  and  suggested  that  if  Congress  should 
think  the  awards  of  the  judges  ought  to  be  final,  it  should  change  the  law 
*'so  as  to  require  simply  that  the  amount  of  the  award  for  principal,  or  for 
principal  and  intercBt,  as  deemed  most  proper  by  Congress,  shall  in  all 
cases  be  paid  on  its  presentment  to  the  Treasury  Department.  It  is 
believed,"  ho  added,  **that  no  allowance  for  interest  has  been  heretofore 
approved  by  the  department."' 

From  first  to  last  the  sums  awarded  by  the  judges  as  interest  amounted 
to  almost  the  same  as  the  sums  awarded  as  principal — the  sums  allowed 
as  principal,  in  the  cases  in  which  interest  waa  awarded,  amounting  to 
$1,089,747.91,  while  the  total  of  interest  was  $1,199,668.58.  The  whole 
amount  allowed  and  paid  by  the  Treasury  was  $1,024,741.44.^ 

As  early  as  December  3, 1849,  Mr.  Calderon,  the  Span- 
Later  Diicnswons  of    jgjj  minister  at  Washington,  presented  the  question  of 

interest  to  the  United  States,  at  the  same  time  declar- 
ing that  he  l)elieved  the  ''judgments  of^the  courts  to  be  in  conformity 
with  the  express  stipulations  of  the  treaty  and  the  public  law  which  con- 
trols such  decisions."  -^  October 22, 1809,  the  question  was  again  presented 
by  Mr.  Lopez  Roberts,  then  Spanish  minister  to  the  United  States.  In 
the  mean  time  it  has  been  the  subject  of  many  reports  and  opinions  in 
the  various  departments  of  the  government.  In  1851  the  Supreme  Court 
of  the  United  States  decided  that  it  had  no  jurisdiction  to  entertain  an 
appeal  from  the  decision  of  the  judge  of  the  district  court  of  the  United 


J  S.  Ex.  Doc.  97, 25  Cong.  3  sess. 

« S.  Ex.  Doc.  158, 48  Cong.  1  sess.  12-17. 

3  S.  Ex.  Doc.  205, 46  Cong.  2  sess. 
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States  for  the  northern  district  of  Florida,  proceed in<r  under  the  art  of  1834.' 
In  1857  the  Conrt  of  ClaimB  hold,  Scar1)nrgh,  J.,  diKsentin^,  that  it  could 
afford  no  relief.^  It  was  held  hy  several  Attorneys-Cxeneral  that  tlie  matter 
was,  M  to  the  execntive  department,  in  the  absence  of  new  legislation,  n'« 
Judicata,^  And  such  was  the  answer  made  by  Mr.  Fish,  as  Secretary  of 
State,  to  Mr.  Lopez  Robert^.'*  '^I  will  not  enter  into  the  question/'  said 
Mr.  Fishy  '' whether  that  decision  [of  Mr.  Woodbury  in  1836]  was  corrector 
f^rrooeons,  for  the  prece<lent  has  been  so  often  and  so  long  permitted  to 
control  the  disposition  of  *  *  "^  claims  under  the  ninth  article  of  the 
treaty  of  1819  as  to  preclude  the  executive  branch  of  this  government 
from  disregarding  or  reversing  it.  The  judicial  branch  has  declared  itself 
incompetent  to  deal  with  the  subject.  It  has  thus  I)ecome  a  practical 
necessity  to  await  further  legislation  by  Congress  before  taking  any  fresh 
action  in  relation  to  these  claims.'^ 

On  March  1,  1880,  President  Hayes  invited  the  attention  of  Congress  to 
the  sabjeet;-'^  and  on  the  13th  of  the  next  May  he  communicated  to  the 
Senate  a  report  of  the  Secretary  of  State  with  various  documents."  On 
Harch  1,  1881,  Mr.  Morgan,  from  the  Committee  on  Foreign  Relations, 
reported  to  the  eflfect  that  "Congress  should  not  interfere  to  discuss  or 
decide  a  qaestion  which,  for  the  present,  at  least,  should  be  op(>n  to  the  con- 
sideration of  the  executive  branch  or  of  the  treaty-making  power.'*'  On 
the  14th  of  the  preceding  month  Mr.  Henidon,  from  the  Committee  on 
Foreign  Affairs,  reported  a  bill  to  authorize  the  Secretary  of  the  Treasury 
to  pay  the  claims  for  interest."  Further  jmpera  on  the  snliject  were  com- 
Riunicated  by  President  Arthur  to  the  Senate  April  18,  1884.'' 

'  United  States  r.  Ferreira,  13  Howard,  40. 

Case  of  Robert  Harrison,  S.  Mis.  Doc.  4r»,  .'U  Cong.  3  sess. 

3  Op.  677 ;  4  Op.  286 ;  5  Op.  333 ;  6  Op.  533. 
<  March  8, 1871,  S.  Ex.  Doc.  2()5.  46  Cong.  2  sess. 
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CHAPTER  E. 

THE  VAN  NESS  CONVENTION. 

After  the   compreheosive   settlement  between  the 
Hew  CUinu  Afminrt   United  States  and  Spain  by  the  treaty  of  1819,  claims 

aj^ainst  the  latter  government  continaed  to  arise  in 
consequence  of  the  war  between  Spain  and  her  American  colonies.  In- 
deed, on  the  3d  of  March  1819,  ten  days  after  the  conclusion  of  the  treaty, 
the  President  approved  an  act  of  Congress  which  was  passed  with  partic- 
ular reference  to  the  privateers  that  then  scoured  the  seas,  some  in  the 
name  of  Spain  and  others  in  the  name  of  her  enemies,  depredating  on 
neutral  commerce.  By  this  act  the  President  was  authorized  to  employ 
the  public  armed  vessels  of  the  United  States  'Mn  protecting  the  mer- 
chant vessels  of  the  United  States  and  their  crews  from  piratical  aggres- 
sions and  depredations.'^ ' 

Subsequently  certain  decrees  were  issued  by  the 
DecrMs  of  Blockade.  Spanish  commanders  which  neutral  powers  deemed  ob- 
jectionable. On  the  6th  of  June  1821  Field  Marshal 
La  Torre  gave  notice  that  all  the  ports  and  coasts  of  the  provinces  of 
Maracaibo,  Coro,  and  Barcelona  would  be  cnnsidered  as  under  blockade;^ 
and  in  1822  Qeneral  Morales  declared  a  blockade  of  the  ports  of  Terra 
Firma,  embracing  the  coasts  of  the  mainland  bordering  on  the  Spanish 
Main.  According  to  the  report  of  an  American  naval  officer  the  Spanish 
naval  forces  in  those  seas  consisted  at  the  time  of  a  44-ton  frigate,  a  brig, 
and  a  schoouer,  which  were  employed  in  furnishing  supplies  to  Porto 
Cabello.  As  it  was  impossible  with  these  vessels,  even  if  they  had  not 
been  otherwise  employed,  to  blockade  a  coast  1,200  miles  in  extent,  priva- 
teers were  fitted  out  at  Porto  Rico  to  capture  8hi]>H  sailing  to  and  from  the 
interdicted  ports.  The  proceedings  of  these  x>rivateers,  as  well  as  of  the 
tribunals  before  which  they  brought  their  captiiren,  gave  rise  to  numerous 
eomplaints  and  protests.'  Nevertheless,  that  these  measures  did  not  suf- 
fice to  break  up  the  prohibited  intercourse  is  shown  by  the  fact  that  on 
September  15,  1822,  General  Morales  issued  at  Maracaibo  a  new  decree, 
leveled  against  foreigners  entering  the  ports  of  the  Spanish  Main  in  spite 
of  the  blockade,  and  declaring  that  they  should,  if  found  to  be  implicated 
in  the  rebellion,  suffer  death,  while,  if  merely  found  in  the  country  pos< 
sessed  by  the  enemy,  they  would  be  punisdable  with  hard  labor  for  three 


'  3  Stats,  at  L.  510. 

« Br.  and  For.  State  Papers,  X.  944. 

3  Br.  and  For.  State  Papers,  IX.  982, 987, 999. 
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years  aud  confiscatioii  of  their  property.  By  a  royal  order  of  December 
22,  1822,  Morales  was  directed  io  revoke  this  decree,  which  he  did  on  the 
8th  of  the  enHiiing  February.' 

The  measures  of  the  Spanish  commanders,  thongh  in 
Position  of  Spaia.     form  decrees  of  blockade,  were  hardly  defended  as  such 

by  the  Spanish  Government.  The  argument  of  block- 
ade, which  was  blended  in  the  defense  of  General  Morillo's  docrees  of 
1815  and  1816,  was  now  practically  abandoned.  In  a  note  to  Mr.  Adams 
of  November  11,  1822,  Mr.  Anduaga,  th«^  Spanish  minister  at  Washington, 
maintained  that  S)>ain,  so  long  as  she  refused  to  recognize  the  self-styled 
governments  of  Spanish  America  and  continued  the  effort  to  bring  them 
back  to  their  duty,  might  employ  for  that  purpose  all  the  means  allowed 
by  her  laws  and  previously  resi)ected  by  other  nations.  '*What,"  he 
inquired,  "did  those  laws  prescribe  before  the  insurrection?  The  entire 
prohibition  of  all  foreign  commerce  in  the  Spanish  provinces  of  America."* 

Great  Britain  demanded  redress  for  the  injuries  to 
g  0-  puiis   Convon-  jj^itish  property,  and  ordered  her  naval  forces  to  make 

reprisals  on  Si)anish  property.'  On  March  12,  1823, 
however,  she  concluded  with  S])ain  at  Madrid  a  convention,  which  pro- 
vided for  a  claims  commission  to  sit  in  London,  and  to  consist  of  two 
members  from  eacli  nation.  If  any  diiferenee  arose  on  which  they  were 
e<]ually  divided,  it  was  to  be  referred  to  the  Spanish  envoj'  in  London  and 
a  law  ofHcer  of  the  Crown;  and  if  they  could  not  agree,  to  one  of  them  to 
be  determined  by  lot.^  It  is  not  Ktrange  that  ''great  and  almost  insuper- 
able difficulties  presented  themselves  in  respect  to  carrying  this  conven- 
tion into  etiect;^'  and  on  October  28,  1828,  a  new  convention  was  signed 
by  wliich  Spain  agreed  to  make  g()od  the  sum  of  £900,000  in  specie  in  full 
of  the  English  claims  registered  by  the  mixed  commission,  and  Great 
Britain  agreed  to  make  good  the  sum  of  £200,000  for  the  Spanish  claims 
similarly  registered.  The  payments  by  Spain  were  to  be  made  in  redeem- 
able inscriptions.'^ 

In  April  1823  Mr.  Nelson,  then  appointed  minister  of 
PresenUtionofAmeri-  ^j^^  ^Inited  States  to  Spain,  was  instructed  to  press  the 

American  claims.  In  January  1824,  immediately  after 
his  arrival  at  Madrid,  he  presented  the  subject  to  the  Spanish  Government; 
but  as  there  was  no  information  in  regard  to  the  claims  at  Madrid,  the 
Spanish  Government  instructed  the  authorities  at  Havana  to  report  upon 
them.  In  April  1825  Mr.  Alexander  Everett,  who  had  been  appointed  to 
succeed  Mr.  Nelson,  was  instructed  to  continue  the  negotiations.  He  pro- 
posed a  convention  similar  to  tliJit  which  Spain  concluded  with  Great 
Britain  in  1823,  but  the  Spanish  Government  declined  the  proposal  on 


*  Br.  and  For.  State  PapcTs,  X.  938.  In  revoking  the  decree  General 
Morales  published  a  law  of  the  Cortes  of  June  27,  1821,  inviting  immi- 
gration to  South  America.  See  a  decree  of  the  Cortes  of  January  22, 1822, 
in  relation  to  trade  with  Cuba.     (Br.  and  For.  State  Papers,  X.  865.) 

2  Br.  and  For.  State  Papers,  IX.  784,  788. 

«Br.  and  For.  State  Papers,  IX.  807. 

^Br.  and  For.  State  Papers,  XI.  44. 

^  Br.  and  For.  State  Papers,  XV.  900. 
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the  ground  that  the  convention  was  extorted  from  her  during  the  lirief 
reign  of  a  faction,  and  was  ni^ust.' 

October  2,  1829,  Mr.  Van  Buren,  then  Secretary  of 
lanon  o       .    an    g^^    instructed  Mr.  C.  P.  Van  Neas,  who  had  been 

appointed  minister  to  Spain,  to  endeavor  to  secure  the 
payment  of  a  gross  sum,  and  if  he  should  be  unable  to  do  so,  to  endeavor 
to  arrange  for  a  mixed  commission.'-  In  the  following  May  Mr.  Van  Ness 
took  up  the  negotiations  on  these  lines,  and  ma<lo  a  general  presentation 
of  the  claims.^ 

The  Spanish  minister  of  state,  denying  the  liability 
Spanish  Contentiona.   of  Spain,  maintained: 

1.  That  the  ''unsupported  blockades"  of  Oeneral 
Morales  were  to  be  considered  not  as  blockades  in  the  ordinary  sense,  but 
merely  as  a  mode  which  that  commander  and  others,  left  as  they  were  to 
themselves  and  harassed  by  the  enemy,  adopted  for  the  purpose  of  inti- 
mating to  foreign  nations  that  the  laws  relating  to  the  Indies,  prohibiting 
trade  with  the  colonies,  were  in  full  force.  He  contended  that  the  royal 
order  of  December  22, 1822,  by  which  the  blockade  of  General  Morales  was 
n^voked,  was  not  an  ailmission  that  the  measure  was  illegal;  that  the 
concession  of  trade  with  the  colonies  began  on  the  9th  of  February  1824, 
when  the  royal  decree  to  that  eifect  was  issued;  and  that  the  armistice 
between  Generals  Morillo  and  Bolivar  in  1820  was  not  a  recognition  of  the 
independence  of  the  territory  occupied  by  the  latter  and  did  not  admit 
free  trade  with  such  territory.  As  to  the  blockade  of  the  Sjianish  Main, 
Spain  conld recognize  no  responsibility.  The  United  States  had  recognized 
the  independence  of  Colombia,  and  the  King  could  not  consent  to  be  prose- 
cuted as  King  of  the  Spanish  Main  by  a  government  which  no  longer 
recognized  him  as  the  sovereign  of  it. 

2.  That  the  convention  of  1823  with  Great  Britain  conld  not  be  recog- 
nized ns  a  precedent. 

3.  That  though  Spain  had  not  resorted  to  recriminations,  nor  reverted 
to  the  charge  that  citizens  of  the  United  States  had  added  fuel  to  the 
insurrection  in  Spanish  America,  it  was  notorious  that  as  early  as  1806  the 
traitor  Miranda  found  protection,  troops,  and  resources  in  New  York  for 
the  purpose  of  revolutionizing  Venezuela.  Were  not  privateers  fitted  out 
and  manned  in  the  United  States?  Was  it  possible  to  estimate  the  losses 
of  Spain  from  the  early  recognition  or  the  approbation,  encouragement, 
and  support  of  the  Spanish  American  insurgents  in  the  United  States? 

While  declining  on  these  grounds  to  recognize  the 

ti*ti**      *'**"  ^1*^™®  "^''*  wia»«c,^'  the  minister  of  state  expressed  his 

readiness  to  consider  on  the  merits  any  claim  of  an 

American  citizen  against  the  Government  of  Spain  for  injuries  done  by 

Spanish  cruisers,  or  for  the  unlawful  detention  of  property  by  the  Spanish 

authorities.^    Though  this  expression  was  scarcely  considered  reconcilable 


'  S.  Ex.  Doc.  147, 23  Cong.  2  sess. ;  Br.  and  F6r.  State  Papers,  XVIII.  2. 
« S.  Ex.  Doc.  147,  23  Cong.  2  sess. 

^Mr.  Van  Xess  to  the  Spanish  minister  of  state.  May  8, 1830,  S.  Ex.  Doc. 
147, 23  Cong.  2  sess. 

^  S.  Ex.  Doc.  147, 23  Cong.  2  sess. 
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with  the  refusal  to  entertain  the  claims  as  a  whole,  since  most  of  them 
were  founded  on  injuries  done  by  Spanish  cruisers  and  the  detention  of 
property  by  Spanish  aathorities  on  various  pretexts  deemed  to  be  Illegal, 
the  United  States  interpreted  it  as  an  offer  of  a  basis  of  negotiation ;  and 
Mr.  Van  Ness  was  instructed  accordingly.*  Moreover,  the  admission  that 
the  blockades  were  '' unsupported''  did  not  escape  notice  as  an  indication 
that  the  Spanish  Government  was  disposed  to  discuss  the  claims  on  legal 
grounds. 

But,  owing  in  the  main  to  official  changes  in  the 
Appointment  of  Mr.  Zea.  Spanish  Government,  and  especially  to  the  death  of  the 

minister  of  state,  another  year  elapsed  before  anything 
substantial  was  accomplished.  In  October  1832,  however,  after  at  least 
two  persons  had  conducted  the  office  in  an  ad  interim  capacity,  Don  Fran- 
cisco de  Zea  Bermudez,  then  Spanisli  minister  in  London,  was  appointed 
minister  for  foreign  affairs.  He  arrived  at  Madrid  on  the  28th  of  Novem- 
ber, and  entered  on  the  duties  of  his  office  on  the  29th.  On  the  30th  he 
received  the  foreign  ministers,  and,  in  speaking  to  Mr.  Van  Ness,  himself 
introduced  the  subject  of  the  claims.  A  special  messenger  from  the  United 
States  was  then  waiting  at  Madrid  to  receive  the  final  answer  of  the  Span- 
ish Government. 

In  December  1832  Mr.  Van  Ness,  in  a  note  to  Mr. 
Note  of  Mr.  Van  Koss.  Zea,  set  forth  the  claims  of  the  United  States,  thus : 

'* These  claims  have  arisen  as  follows: 

''First.  From  captures  and  condemnations  of  vessels  and  their  cargoes, 
the  property  of  citizens  of  the  United  States,  by  the  a^nts  of  Spain,  in 
oases  where  the  seizures  were  not  only  without  foundation,  but  where  the 
proceedings  to  obtain  condemnations  were  wholly  irregular  and  void. 

"Second.  From  the  improper  conduct  or  neglect  of  the  civil,  military, 
or  judicial  authorities,  in  cases  in  which  vessels  and  their  cargoes  illegally 
captured  were  acquitted,  but  in  which  the  property  had  been  delivered  to 
the  captors,  either  without  security  or  upon  such  as  was  notoriously 
incompetent. 

"Third.  From  seizures  of  property  lielonging  to  citizens  of  the  United 
States  by  the  commanding  officers  of  the  Spanish  army  in  Peru,  for  the 
use  of  the  army. 

*<  Fourth.  From  the  illegal  conduct  of  Spanish  agents  in  regard  to 
American  vessels  and  their  cargoes  arriving  in  Spanish  ports,  as  well  as 
in  regard  to  the  persons  and  property  of  American  citizens  permanently 
or  temporarily  residing  within  the  Spanish  dominions. 

"Filth.  From  the  omission  on  the  part  of  the  Spanish  Government  to 
furnish  documents,  properly  applied  for,  to  substiuitiate  claims  according 
to  the  stipulations  of  the  treaty  with  Florida. 

"The  nominal  amount  of  these  claims  is  about  two  million  Ave  hundred 
thousand  dollars,  exclusive  of  interest,  and  they  may  be  settled  in  either 
of  the  two  following  modes,  as  shall  be  preferred  on  the  part  of  Spain.'' 

Having  thus  described  the  claims,  Mr.  Van  Ness  proposed  the  following 
modes  of  settlement : 

"  First.  By  a  convention  for  the  establishment  of  a  mixed  commission, 
to  meet  at  Washington,  with  authority  to  examine  and  decide  upon  the 
mutual  claims  of  the  parties,  and  to  strike  the  balance,  which  shall  be 
paid  by  the  debtor  party  within  one  year  after  the  close  of  the  commission. 
Or^ 

'  Mr.  Livingston,  Sec.  of  State,  to  Mr.  Van  Ness,  October  17, 1831,  8.  Ex. 
Doc.  147,  23  Cong.  2  sess. 
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"Second.  By  a  convention  stipalating  for  the  payment  of  a  gross  snm 
as  the  balance  to  the  United  States ;  the  amount  to  be  paid  in  five  annual 
installments,  the  first  of  which,  if  it  should  be  desired  by  this  govern- 
ment, to  be  delayed  until  two  years  after  the  signing  of  the  convention, 
and  all  bearing  an  interest  of  4  per  cent  per  annum,  the  payments  to  be 
made  at  Paris  or  London." 

In  January  1833  Don  Jos6  de  Heredia,  formerly  min- 
BiMonaMof Tuvu  jg^^p  ^  ^jj^  United  States,  was  appointed  to  confer 

with  Mr.  Van  Ness.  They  discussed  the  subject  of  a 
groes  sum,  but  were  unable  to  agree.  On  May  18  Mr.  Zea  wrote  to  Mr. 
Van  Ness,  offering  <'  the  sum  of  $500,000,  or  10,000,000  of  reals,  to  be  paid 
at  once  in  insoriptious  of  an  equal  value  on  the  great  book  of  the 
consolidated  debt  of  Spain,  bearing  an  interest  of  5  per  cent,''  in  full  pay- 
ment of  all  claims  of  the  United  States  from  the  year  1819  to  the  day  of 
ratification  of  the  convention.  On  May  24  Mr.  Van  Ness  replied  that 
thia  was  in  effect  an  ofi'er  to  pay  the  sum  proposed  in  the  5  per  cent 
stock  of  the  Spanish  Government,  which  was  then  worth  50  per  cent  in 
Madrid.  In  Paris,  if  the  interest  was  payable  there,  it  was  worth  76  per 
cent,  at  which  rate  the  offer  amounted  to  about  $380, OOQ.  Mr.  Van  Ness 
also  referred  to  the  terms  granted  to  Great  Britain  by  the  convention  of 
1828,  by  which  the  stock  issued  by  Spain  in  payment  of  the  British  claims 
was  made  redeemable  at  55  for  the  first  four  years,  and  at  60  after  that 
period.  In  the  form  annexed  to  the  treaty  with  Great  Britain,  the  inscrip- 
tions were  described  as  ''Consolidated  Annuities  (Renta  Anual  Consoli- 
dada),  payable  in  London,  inscribed  on  the  groat  book  of  the  consolidated 
debt  of  Spain;"  and,  in  the  last  clause,  it  was  declared:  ''The  Spanish 
Government  reserves  to  itself  the  right  of  redeeming  this  debenture,  by 
payment  in  London,  during  the  four  years  succeeding  the* date  hereof,  at 
the  rate  of  55  per  cent,  or,  at  any  subsequent  period,  at  the  rate  of  60  per 
cent  on  the  nominal  amount,  giving,  in  cither  case,  six  months'  notice  in 
the  London  Gazette."^  On  June  6  Mr.  Zea,  while  deprecating  the  allusion 
to  the  English  debt,  raised  his  offer  to  $600,000,  but  declined  to  alter  the 

terms  of  payment. 

When  Mr.  Van  Ness's  report  of  these  negotiations 

^^^^Jl  ****     was  received,  Mr.  McLauc,  then  Secretary  of  State, 
Spaniah  Offer.  .  >/  f 

replied    that  the  President  was   willing    to  receive 

$600,000  as  compensation  for  the  claims,  and  to  receive  it  in  Spanish 
stock,  if  such  an  amount  were  obtained  as  would  realize  that  sum.  If, 
however,  after  full  and  proper  exertions,  such  a  settlement  seemed  hope- 
lees,  Mr.  Van  Ness  was  instructed  that  he  might  finally  accept  the  "six 
hundred  thousand  dollars  in  inscriptions  of  stock,  upon  the  terms 
offered  by  Mr.  Bermudez,  it  being  understood  that  the  interest  will  be 
payable  in  Paris."  And  it  would  be  proper  in  any  event,  said  Mr.  Mc- 
Lane,  "to  endeavor  to  fix  upon  some  definite  period  for  the  reimburse- 
ment at  Paris  or  even  at  Madrid''  of  such  amount  of  the  stock  as  Spain 
might  ultimately  agree  to  give — a  promise  that  would  augment  its  mar- 
ket value;  and  he  suggested  for  the  purpose  a  term  of  ten  or  fifteen 
years.  A  definite  period  of  payment  was  not,  however,  said  Mr.  McLane, 
to  be  absolutely  insisted  upon,  so  as  to  endanger  the  success  of  the  nego- 
tiation in  other  respects. 


» Br.  and  For.  State  Papers,  XV.  900, 907. 
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On  the  receipt  of  these  inatmotionsy  Van  Ness  had  several  interviews 
with  Mr.  Zea ;  bat  owing  to  the  death  of  the  King,  from  whom  he  had 
hoped  ultimately  to  obtain  a  larger  sum,  Mr.  Van  Ness  had  determined  to 
accept  the  offer  that  had  already  been  made.  Nevertheless,  on  the  90th  of 
^'oyembc^;  as  a  tinal  effort,  he  wrote  to  Mr.  Zea,  asking  for  better  terms 
and  inquiring  whether  the  Queen  Kegent  would  consent  ''to  make  the 
stock  which  had  been  offered  in  payment  redeemable  at  certain  fixed 
periods,"  Hay  ten  or  fifteen  years.  On  the  20th  of  December  Mr.  Zea  re- 
plied that  the  Qu<>on,  being  obliged  to  abide  by  the  decision  of  her  de- 
ceased upoiise  on  the  subject,  could  not  depart  from  the  proposition  made 
on  tlie  9th  of  June.  **  Her  Majesty,*'  said  Mr.  Zea,  "  can  neither  augment 
the  offer  of  twelve  millions  of  reals  vellou  in  inscriptions  at  five  per  cent 
interest  on  the  great  book  of  the  consolidated  debt  of  Spain,  nor  make 
them  redeemable  within  any  fixed  time."  A  misunderstanding  arose  as  to 
the  place  of  payment  of  the  interest,  but  it  was  finally  decided  that  it 
should  be  Paris. >  And  in  order  to  give  the  inscriptions  a  currency  beyond 
ordinary  iuseriptious,  Mr.  Van  Ness  secured  the  insertion  in  them  of  the 
statement  that  they  were  issued  in  pursuance  of  a  convention  with  the 
United  States. 

On  these  terms  Mr.  Van  Ness  sigpied  with  Mr.  He- 
Siimature  of  the  Con-   ^^^^-      p^i^ruary  17,  1834,  a  convention,  by  which  the 

contracting  parties  renounced,  released,  and  canceled 
all  claims  which  either  might  have  upon  the  other,  of  whatever  class, 
denomination,  or  origin  they  might  be,  from  the  22d  of  February  1819  till 
the  date  of  signature. 

By  Article  I.  of  the  convention  the  Government  of 
Execution  of  the  Con-  ^^^  United  States  undertook  to  distribute  the  inscrip- 

vention.  ^.  ,        ..  .,  ,,         ,    . 

tious,  or  the  proceeds  ol  them,  among  the  claimants 

entitled  thereto,  in  such  manner  as  it  might  deem  just  and  equitable.  In 
order  to  perform  this  obligation  Congress,  by  au  act  of  June  7,  1836,*  au- 
thorized the  President  to  apppoint  one  commissioner,  a  secretary  versed 
in  English  and  Sjiauish,  and  a  clerk,  at  salaries,  respectively,  of  $3,500, 
$2,000,  and  $1,500  ;i  year.  This  act  directed  that  the  inscriptions  should  be 
deposited  in  the  United  States  legation  at  i'aris  till  the  President  should 
otherwise  order;  and  the  Secretary  of  the  Treasury  was  authorized  to 
cause  moneys  ]>aid  from  time  to  time  under  the  convention  to  be  received 
and  accounted  for  at  Paris,  and  then  remitted  to  the  United  States  and 
deposited  in  the  Treasury.  The  Secretary  of  the  Treasury  was  also  au- 
thorized to  distribute  in  ratable  proportions  among  persons  in  whose  favor 
awards  were  made  any  money  received  into  the  Treasury  under  the  act, 
and  to  cause  certilicates  to  bo  made  to  awardees  showing  the  proportions 
to  which  they  were  entitled. 

Juno  29,  183(>,  the  President  appointed,  by  and  with 

Appointment  of  Com-  ^^^  r^,\\\i^  and  consent  of  the  Senate,  Louis  D.  Henry, 
miuioner.  .^^        ,^,        ,.  ..  '^,         ,,. 

of  North  Carolina,  <as  commissioner;  John  J.  Mum- 
ford,  of  New  York,  as  secn^tary ;  and  Cornelius  Van  Ness,  of  the  District 
of  (yolumbia,  as  elerk.  '    On  July  30,  183(),  they  all  mot  in  Washington 


'  S.  Ex.  Doc.  147,  23  Cong.  2  sess. 
"5  Stats.  atL.  34. 

3 In  .January  1837  Mr.  Van  Ness  was  succeeded  as  clerk  by  William  A. 
Weaver. 
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•nd  took  an  oath  before  a  Justice  of  the  peace  well  and  faithfully  to  per- 
form the  duties  of  their  respective  offices.  The  board  having  thus  qnal- 
ified^  Mr.  Henry  informed  Mr.  Forsyth,  then  Secretary  of  State,  of  his 
readiness  to  receive  communications ;  and  in  reply,  Mr.  Forsyth  sent  him 
the  jonmals  of  the  commission  under  Article  XL  of  the  treaty  of  1819  for 
inspection. 

Mr.  Henry  then  adopted  the  following  rules,  ovi- 
dently  based  on  those  of  the  earlier  commisHion : 

**  Ordered^  That  all  persons  having  claims  under  the  Convention  between 
the  United  States  and  Spain,  concluded  at  Madrid  on  the  17th  day  of 
February  1834,  which  are  to  be  received  by  the  Hoard,  do  tile  a  memorial 
of  the  same  with  the  Secretary  of  this  Board,  to  the  end  that  they  may 
hereafter  be  duly  examined,  and  the  validity  and  the  amount  thereof  be 
decided  upon  according  to  the  merits  of  the  several  cases,  and  the  suitable 
and  authentic  testimony  concerning  them  which  may  be  furnished  in  sup- 
port thereof.  The  said  memorial  must  be  addressed  to  this  Board;  it 
must  set  forth  minutely  and  particular  the  various  facts  and  circumstances 
whence  the  right  to  prefer  such  claim  is  <lerived;  it  must  be  veritied  by 
the  affidavit  of  the  claimant. 

"And,  in  order  to  prevent  unnecessary  delay,  and  to  expedite  the  busi- 
ness of  this  Board,  it  is  further — 

**  Ordered,  That  all  the  proof  necessary  and  sufficient  to  support  the 
claims  aforesaid,  be  filed  with  the  Secretary  of  tlie  Board  at  the  time  of 
filing  the  respective  memorials  thereof,  or  on  or  before  the  first  Monday 
of  December  next,  to  which  day  this  Board  will  adjourn. 

"And  in  order  that  claimants  may  be  informed  of  what  is  now  consid- 
ered by  the  Commissioner  as  essential  to  be  averred  aud  established,  be> 
fure  any  such  memorial  can  be  received  by  this  Board,  it  is  further — 

**  Ordered,  That  each  claimant  shall  declare,  in  his  said  memorial,  for, 
and  in  behalf  of,  whom  the  said  claim  is  preferred,  and  whether  the 
amount  thereof,  and  of  any  part  thereof,  if  allowed,  docs  now,  and  at 
the  time  when  the  said  claim  arose,  did  beloug  solely  and  absolutely  to 
the  said  claimant,  or  to  any  other,  aud  if  any  other,  what  person.  And 
in  cases  of  claims  preferred  for  the  benefit  of  any  other  than  claimant,  the 
memorial  to  be  exhibited  must  further  set  forth,  wheu,  why,  and  by 
what  means,  and  for  what  consideration,  such  other  has  become  entitled  to 
the  amount,  or  any  part  of  the  amount  of  said  claim. 

"The  memorial  required  to  1x5  exhibited  by  all  claimants  must  also  set 
forth  and  certainly  declare  whether  the  claimant,  as  well  as  any  other 
for  whose  benefit  the  claim  is  preferred,  is  now,  and  at  the  time  when  the 
said  claim  arose,  was,  a  citizen  of  the  United  States  of  America;  where  he 
is  now,  and  at  the  time  when  the  said  claim  arose,  was  domiciliated,  and 
if  any,  what  change  of  domiciliation  has  since  taken  place. 

"The  said  memorial  must  also  set  forth  whether  the  claimant,  or  any 
other  who  may  have  been  at  any  time  entitled  to  th(^  amount  claimed,  or 
any  part  thereof,  hath  ever  received  any,  and  if  any,  what  sum  of  money, 
or  other  eq^uivalent  or  indemnification,  by  way  of  insurance  or  otherwise, 
for  loss  or  injury  sustained,  satisfaction  for  which  is  therein  asked;  and  if 
auy  such  payment  or  indemnification  has  been  made,  to  set  forth  when  and 
from  whom  the  same  was  received.  And  that  time  may  be  allowed  to  claim- 
ants to  prepare  and  file  the  memorials  above  mentioned,  and  the  necessary 
proof,  it  is  further 

"  Ordered,  That  when  the  Board  shall  close  its  ])re8ent  session,  itad^journ 
t«»  meet  again  on  the  first  Monday  of  December  next,  at  which  time  it  will 
proceed  to  decide  whether  the  memorials  tiled  with  the  Secretary  are  in 
conformity  to  the  foregoing  Orders,  and  to  pass  upon  the  pr()of  and  validity 
of  such  of  them  as  may  be  found  in  conformity  to  these  orders. 

**  Ordered,  That  the  Secretary  of  this  Board  do  cause  three  hundred 
copies  of  the  above  orders  to  be  j)rinte<l  for  the  use  of  the  claimants;  and 
also  that  the  publishers  of  the  Laws  of  the  United  States,  at  Washington  ; 
Portland,  in  Maine;  P<u'tsmouth,  in  New  Ham])shire;  Boston,  in  Massa- 
chusetts; Providence,  in  Khode  Island;  Hartford,  in  Connecticut;  New 
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York,  in  the  State  of  New  York;  Philadelphia,  in  Pennsylvania;  Balti- 
more, in  Maryland;  Kiohmond,  in  Virginia;  Raleigh, in  North  Carolina; 
Savannah,  in  Georgia ;  New  Orleans,  in  Loaisiana ;  and  also  the  yational 
Intelligencer,  in  Washington,  and  the  Commercial  Advertiser,  in  Salem,  Massa- 
chusetts, he  requested  to  publish  this  notice  three  times  a  week  for  six 
consecutive  weeks,  and  three  times  in  the  first  week  of  November  next/' 

On  the  3d  of  August  an  order  was  made,  authorizing  the  secretary  to 
permit  claimants  or  their  agents  to  examine  and,  if  needful,  copy  any 
papier  in  his  possession;  but  it  was  provided  that  no  paper  should  be 
taken  or  copied  out  of  the  office  of  the  commission. 

The  board  held  four  sessions.    The  first  seasion  la8te<l 
BeMions  of  the  Board,  from  July  30  to  August  3,  1836,  when  an  adjournment 

was  taken  till  the  first  Monday  in  December  in  order 
that  claimants  might  have  an  opportunity  to  file  memorials.  On  Deceiu- 
ber  6,  the  day  appointed,  the  board  met  again,  and  the  commissioner 
extended  the  time  for  filing,  amending,  and  verifying  memorials  till  Feb- 
ruary 1,  1837. 

_  ^  .  _,  Early  in  January  1837  the  commissioner  addressed  to 

£x«MI81011  of  xUBO. 

the  Secretary  of  State  the  following  letters : 

"Office  of  the!  Commissioner  Under 

"the  Convention  with  Spain, 

"  Washington t  January  4, 18S7, 

"Sir:  At  the  time  of  my  acceptance  of  the  office  of  commissioner  under 
the  convention  between  the  United  States  and  Spain,  I  was  induced  to  be- 
lieve that  its  duties  could  be  discharged  within  the  period  fixed  by  Con- 
gress: but  such  is  the  variety,  voluminousness,  and  intricacy  of  the  caseM 
already  presented,  that  I  am  persuaded  it  is  beyond  both  my  physical 
and  mental  ability  to  bring  the  oomuiission  to  a  satisfactory  close  within 
the  period  prescribed.  This  inability,  instead  of  being  diminished,  will 
probably  be  augmented  by  the  addition  of  more  and  larger  claims  upon 
the  fund;  indeed,  the  information  on  this  subject  now  iu  my  possession 
reduces  my  apprehension  to  certainty.  It  may  have  been  and  doubtless 
was,  supposed  l)y  many  that  the  amount  of  the  fund  gave  sure'indication 
of  the  nature  and  number  of  the  claims ;  but  this  is  wide  of  the  fact,  since 
in  amount  they  already  far  exceed  the  fund,  and  in  number  and  complexity 
surpass  any  estimate  I  have  seen. 

'*In  conclusion,  so  positive  aui  I  of  the  insuperable  impediments  to 
which  I  have  adverted,  that  you  will  do  me  a  favor  by  an  early  communi- 
cation to  the  President  of  my  earnest  wish  that  the  time  may  be  extended 
by  Congress,  or  some  other  person  joined  with  me  in  the  commission. 
"  I  am,  sir,  with  great  respect, 

"Louis  D.  Henry." 

"To  the  Hon.  John  Forsyth, 

"  Secretary  of  State,"  ^ 


"Office  of  the  Commissioner  Under 

"the  Convention  with  Spain, 

"  Washinqtonj  January  6, 18S7. 

"Sir:  Referring  to  the  communication  I  had  the  honor  oi  addressijag 
to  you  on  the  4th  instant,  it  may  be  proper  to  add,  for  the  information  of 
the  President,  that  of  fifty-five  memorials  already  presented  I  have  sus- 
pended twelve,  on  account  of  various  informalities  and  want  of  conform- 
ity to  the  orders  adopted  and  officially  published  on  the  30th  of  July  last; 
rejected  three,  as  evidently  possessing  no  claim  upon  the  fund ;  and  allowed 


1 H.  Ex.  Doc.  73, 24  Cong.  2  sess. 
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one  to  be  withdrawn  by  the  memorialist.  Many  other  claimants  having 
solicited  an  extension  of  the  time  assigned  for  the  presentation  of  luemo- 
rials,  on  the  allegation  of  their  ntter  inability  otherwise  to  procure  from 
foreign  countries  indispensable  documents,  the  order  of  July  was^  at  their 
instance,  modified  by  the  extension  of  the  time  to  the  1st  of  February  next ; 
bat  the  order  is  in  force  in  reference  to  all  others. 

*^In  several  of  the  suspended  cases,  also,  the  claimants  can  not  procure 
the  requisite  documents  in  time  to  enable  me  to  pass  upon  them  equitably ; 
iudeed,  there  is  not  a  single  instance  in  which  the  cluimaut  has  signified 
\m  willin^ess  to  have  his  case  set  down  for  hearing:  some  of  the  claim- 
ants require  time  to  procure  evidence  from  Engjaud,  t  ranee,  Spain,  South 
America,  and  the  West  Indies. 

**The  amount  of  claims  presented  thus  far,  by  memorial,  exceeds  the 
fand,  sind  the  amount  of  claims  of  which  notice  has  been  given,  and  part 
of  the  proofs  in  support  of  which  are  now  on  file  in  this  office,  reaches 
several  millions  beyond  the  fund.  It  is  out  of  my  power  to  decide  upcm 
the  validity  of  the  mass  of  these  claims,  until  not  only  the  memorials  shall 
have  been  filed,  but  all  the  proofs  before  me. 

''The  reason  for  the  suspension  of  most  of  the  memorials  has  been  the 
insufficiency  of  the  accompanying  evidence  by  which  the  claims  were 
supported ;  and  I  do  not  doubt  that,  on  reasonable  indulgence  being  given 
as  to  time,  the  necessary  proofs  will  be  furnished.  It  strikes  me  to  be 
premature  to  express  a  confident  opinion  as  to  what  range  the  claims  may 
Uike  nnder  the  convention;  certain  it  is,  that  much  of  the  embarrassment 
now  felt  by  me  on  this  point  will  be  removed  should  the  President  recom- 
mend, and  Congress  adopt,  either  of  the  alternatives  proposed  in  my  note 
of  the  4th  instant  to  the  department. 

'•  With  great  respect,  I  remain,  sir,  your  most  obedient  servant, 

"Louis  D.  Henry." 
**Hon.  John  Forsyth, 

''Secretary  of  State," » 

These  letters  were  duly  eomrounieated  to  Congress,  and  the  term  of  the 
commission,  which  was  at  first  limited  to  a  year  from  the  first  meetin<;  in 
Washington,  was  extended  till  February  1,  183H.- 

February  8,  1837,  the  board  adjourned  till  May  22, 
PriaeiplM  of  Decision,  when  it  reeouvened  for  its  third  session.  This  ses- 
sion closed  .luly  12,  when  an  adjournment  was  taken 
to  November  23,  to  afford  claimants  further  tiuu^  for  filing  memorials  and 
proofs.  On  July  10,  two  days  before  this  adjournment,  the  commissioner 
published  the  following  principles  and  rules  on  which  all  a<eount&  were 
to  be  taken,  under  decisions  allowin*^  claims: 

**  First.  As  to  vessels:  The  value  of  every  vessel  must  be  estimated  at 
her  actual  cost  to  the  owner,  where  that  can  be  aseorfained;  and  if  not 
ascertained,  her  value  at  the  rommencement  of  the  voyage  will  be  deemed 
to  be  her  true  value,  deducting  therefrom  a  reasonable  percentage  for 
subsequent  deterioration. 

**To  her  value  thus  allowed,  add  two-thirds  of  a  fair  freight,  where  the 
voyage  was  not  oompleted. 

**  In  cases  of  capture  and  release,  where  doubts  exist  as  to  the  probable 
grounds  of  capture,  nothing  is  to  be  allowed  for  the  detention  of  the  ves- 
wtl  after  capture,  unless  the  delay  has  been  unreasonable,  and  then  only 
for  the  wages  of  the  crew — expenses  of  their  support— and  damages 
incurred  by  the  vessel  during  the  detention. 

'*  Second.  As  to  cargo :  In  eases  where  the  cargo  ha^  been  taken  at  sea,  the 
invoice  cost  will  be  deemed  to  be  its  true  viilue,  adding  thereto  the  usual 
and  onlinary  shipping  charges — the  customary  brokerage  on  the  purchase 


» H.  Ex.  Doc.  73, 24  Cong.  2  sess. 

2Act  of  June  7,  1837, 5  Stats,  at  L.  179. 
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of  the  goods — and  a  rea8ona)>le  or  fair  preminm  of  insnrance  for  the  par- 
ticular voyage,  said  premium  to  be  rated  with  that  usual  or  curreDt  at 
the  time  of  the  shipment;  and  this  premium  is  to  be  allowed  whether  the 
owner  was  his  own  insurer  or  not. 

''Where  the  property  was  seized  on  shore  at  the  place  of  destination,  and 
the  market  price  there,  at  the  time  of  Beizure,  can  be  satisfactorily  ascer- 
tained, that  price  shall  be  the  criterion  of  value.  If  from  any  oanse  snck 
market  price  cannot  be  ascertained,  recourse  must-  be  had  to  the  actual 
cost  and  charges  as  in  other  cases. 

"Third.  Charges  and  expenses,  in  defending  the  property,  whether  ves- 
sel or  cargo,  will  be  allowed  where  they  have  been  aciually  paid,  in  all 
cases  where  there  has  been  a  reasonable  effort  to  defend  or  reclaim  the 
subject. 

"Fourth.  Where  the  property  was  recaptured,  and  restored  on  pay- 
ment of  salvage,  the  amount  so*^  paid,  with  incidental  expenses,  is  to  be 
allowed.  In  cases  ot  Ransom,  the  actual  sum  paid  is  to  be  allowed,  and 
where  the  property  lias  been  sold  after  capture,  and  a  proportion  of  its 
proceeds  given  up  as  the  price  of  a  partial  restitution,  tne  sum  so  j^ven 
u])  is  to  bo  deducted  from  the  indemnity  to  be  allowed. 

" Fifth.  As  to  freight:  A  fair  premium  of  insurance  is  to  be  allowed  on 
freight,  as  on  other  insurable  interests. 

"Sixth.  In  the  distribution  of  the  amount  awarded,  reference  is  to  be 
had  only  to  the  claimant's  actu4il  loss.  Nothing  is  to  be  allowed  for  profits 
or  anticipated  gains.  Whatever  he  has  received  under  contracts  of  insur- 
ance, is  to  be  deducted  from  the  award  in  his  favor;  bat  where  insurers 
are  claimants,  their  claims  arc  generally  to  be  allowe<l  for  the  suni%  actHallif 
paid,  except  in  cases  of  loss  especially  adjusted  between  the  parties,  and 
then  the  intention  of  the  parties  at  the  time  of  settling  their  contracts  is 
to  be  carried  into  oflect.*' 

November  23  the  board  met  for  its  fourth  session. 
Final  Report.        which  continued  till  January  31,  1838,  when  the  term 

of  its  existence  being  about  to  expire,  the  board,  hav- 
ing disposed  of  the  business  before  it,  directed  the  secretary  to  transmit 
all  books,  papers,  and  documents  relating  to  the  commission  to  the  Depart- 
ment of  State,  and  then  adjourned.  The  commissioner  made  the  following 
report : 

"The  undersigned  commissioner,  a  citizen  of  the  United  States,  ap- 
pointed by  th<^  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  under  thci  act  of  Congress  approved  the  7th  of  June  1836,  entitled 
*  An  act  to  carry  into  eflfect  a  Convention  between  the  United  States  and 
Spain,  concluded  at  Madrid,  on  the  17th  day  of  February,  A.  D.  1834,'  has 
the  honor  to  submit  to  the  Secretary  of  State  the  following  Report. 

"The  board  was  duly  organized  pursuant  to  the  said  act,  on  the  30th  of 
July  1836.  The  journal,  or  record,  of  its  proceedings,  which  accompanies 
this  report,  will  show  fully  the  manner  in  which  it  was  organized,  and 
the  various  orders,  rules,  and  regulations,  which  it  adopted  from  time  to 
time,  for  the  just  and  orderly  government  of  its  proceedings,  to  which 
the  conimissiouer  l>e«;s  leave  to  refer. 

"'fhe  action  of  the  undersigned  upon  the  cases  submitted  to  his  con- 
sideration, comprehended  three  stages.  The  first  stage  was  the  exami- 
nation of  memori.'ils;  the  second,  the  examination  of  the  proofs  filed  to 
substantiate  the  allegations  of  the  memorials;  and  the  third,  and  last,  was 
the  adjustment  of  the  awards  in  the  allowed  cases.  In  this  order  he 
therefore  begs  leave  to  present  a  general  outline  of  the  priDciples  which 
regulated  his  determinations. 

"  In  the  examination  of  memorials,  the  facts  stated  therein,  and  verified 
by  the  affidavit  of  the  claimant,  were  assumed  by  him  to  be  true.  If  the 
case  ])reHented  by  the  memorial  was  embraced  by  the  renunciations  of 
the  third  artich^  of  the  convention  of  the  17th  February  l8Si4,  nnless  a 
8tronudoubtexist<Ml,  the  memorial  wasrec^eived ;  otherwise,  it  wasr^eot-eil. 

"This  course  involved  the  necessity  of  settling  the  proper  coustrnctioi^ 
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of  .that  article,  as  to  what  olaims  were  to  be  considered  as  comprehended 
within  its  renunciations. 

'*  By  the  third  article,  Spain  and  the  United  States  reciprocally  renonnce 
cR  eloima  which  either  may  have  npoii  the  other,  of  wluiterer  cIosh,  denom- 
uiaiian  or  ort^tn,  they  may  be,  from  the  22d  February  1819  until  the  time 
of  signing  the  convention.  No  ennmeration  of  these  claims  is  afforded 
by  the  treaty.  Language  thos  broad  and  comprehensive  admitted  of  the 
greatest  latitode  of  interpretation,  and  admonished  the  undersigned  of 
tiie  high  responsibility  involved  in  affixing  to  it  a  le<:;itimate  construction. 

''This  question  occasioned  to  him  the  most  serious  embarrassment,  as 
upon  its  right  determination  must  depeud  the  fact  whether  the  fund 
obtained  under  the  convention  from  Spain  should  prove  available  or  delu- 
sive as  an  indemnity  to  rightful  claimants,  or  be  frittered  away  amoug 
the  mass  of  illegitimate  pretenders. 

''That  a  general  error  existed  in  the  public  mind  as  to  the  right  con- 
strnction  of  the  third  article  was  evident  to  the  undersigned,  from  the  very 
miscellaneous  character  of  the  claims  preferred  for  his  connideration — pre- 
senting every  imaginable  shade  of  grievance  and  injury,  whether  springing 
from  contracts,  spoliations,  or  the  enforcement  of  Spanish  municipal  laws. 
This  error  no  doubt  had  its  foundation  in  the  latitude  of  phraseology  em- 
ployed in  the  third  article,  undefined  by  any  specitication  of  the  renuncia- 
tions it  was  meant  to  embrace. 

"The  undersigned  is  aware  that  he  must  have  disappointed  the  hopes 
of  many  confident  claimants,  in  determiuing,  as  he  did,  to  place  a  restrict 
ive  interpretation  upon  this  article.  On  this,  however,  as  upon  all  other 
questions  of  doubt,  involving  principles  of  decision,  the  undersigned  took 
ss  guides  to  a  right  judgment  the  laws  of  nations,  the  stipuhitions  of 
treaties  between  the  United  States  and  iSpain,  and  the  correspondence 
between  the  two  governments,  which  led  to  the  conclusion  of  the  conven- 
tion^  as  far  as  they  were  applicable  to  the  cases  before  him,  and  never 
permitted  himself  to  range  m  the  wide  field  of  unrestricted  opinion.  This 
course  was  dictated  not  only  by  a  just  distrust  of  his  own  judgment,  bilt 
by  the  more  important  consideration,  that  he  was  unaided  by  the  ar<;n- 
ments  of  counsel,  or  by  the  cooperation  of  an  assistant  commissioner,  and 
that  there  was  no  appeal  from  his  decisions. 

"The  construction  adopted  by  the  undersigned  restricted  the  broad 
language  of  the  third  article  to  the  recognition  of  such  cases  only,  as  would 
have  formed  valid  reclamations  against  Spain,  on  the  part  either  of  the 
United  States  or  her  citizens,  had  the  convention  of  17th  February  1834 
never  been  concluded. 

"To  establish,  therefore,  the  validity  of  a  claim,  it  was  necessary  to 
show  that  the  aggrieved  party  was  a  citiz^en  of  the  United  States,  and 
entitled  to  the  protection  of  his  government,  at  the  time  of  the  wrong 
complained  of:  that  the  claim  had  never  become  the  property  of  a  for- 
eigner, by  which  its  national  character  was  considered  lis  forever  for- 
feited; that  the  wrong  complained  of  was  a  clear  violation  of  the  laws 
of  nations  or  of  treaty  stipulations  between  the  United  States  and  Spain ; 
that  it  was  autbori/.ed  by  Spain,  or  directly  sanctioned  by  her  authorities, 
civil,  military,  or  judicial;  that  the  injury  was  not  the  loss  of  expected 
gainn,  and  that  the  claim  remaine<l  in  full  force  against  Spain  at  the  date 
of  thO'Conventiou  of  the  17th  of  Fel)ruary  1834. 

"  Under  this  construction  a  class  of  claims  was  admitted  which  deserves 
a  particular  notice,  not  only  on  account  of  the  principles  involved,  but  on 
account  of  the  magnitude  of  the  claims  themselves. 

"These  were  claims  which  had  their  origin  before  the  22d  February 
1819,  the  dat«  of  the  Florida  treaty,  and  were  included  within  some  of 
the  renunciations  of  the  ninth  article  of  the  said  treaty — where  it  appeared 
the  claimants  had  preferred  their  claims  before  the  board  organized  under 
the  said  treaty;  that  they  were  in  want  of  documents,  which  were  in 
the  p088e99ion  of  Spain,  indispensable  to  establish  their  claims  before  said 
l>oard;  had  made  proper  application,  in  the  mode  designated  by  the  said 
treaty,  to  obtain  said  documents,  but  ha<l  faile<l  to  obtain  them  owing 
to  the  omission  of  Spain  to  furnish  them  within  the  time  prescribed  for 
the  action  o^  th^  board,  in  violation  of  the  obligations  imposed  apou 
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hor  by  the  elt;v<?nth  article  of  the  Florida  treaty,  whereby  the  claims 
were  diRallowed  b^  the  commissioners  acting  under  that  treaty. 

*'The  renunciations  of  the  convention  of  the  17th  February  1834,  it  is 
true,  are  limited  to  cases  since  the  22d  February  1819,  and  the  claims  in 
question  were  renounced  by  the  United  States,  by  the  ninth  article  of  the 
Florida  treaty.  But  as  Spain  obligated  herself  to  the  United  States,  by  the 
eleventh  article  of  that  treaty,  to  furnish  the  documents  and  elucidations, 
when  properly  demanded,  which  should  be  necessary  for  the  adjustment 
of  these  claims  by  the  Florida  board,  the  failure  on  her  part  to  famish 
them,  whereby  the  claims  were  rejected,  was  considered  as  constituting  a 
valid  reclamation  against  her  on  the  part  of  the  United  States,  as  trustee 
for  and  in  behalf  of  these  very  claimants.  The  fund  obtained  unaer  the  con- 
vention of  February  1834  was  ffiven  by  Spain  in  part  to  remunerate  the 
losses  occasioned  by  her  breach  of  the  eleventh  article  of  that  treaty. 
These  claimants  were  the  aggrieved  parties,  and,  to  the  extent  of  their 
losses,  the  equitable  owners  of  said  fund.  The  right  of  reclamation  for 
this  breach  accrued  to  the  United  States  since  the  22d  of  February  1819, 
and  enured  to  the  benefit  of  these  claimants  as  rightful  participants  of  the 
fund:  so  that  by  adopting  the  construction  referred  to,  the  language  of 
the  tiiird  article  of  the  convention,  which  confined  its  renunciations  to  a 
designated  period  of  time,  was  reconciled  with  the  justice  and  equity  of 
the  claims  themselves.  This  opinion,  moreover,  was  fortified  by  the  cor- 
respondence between  the  two  governments,  which  induced  this  conven- 
tion, by  which  it  will  appear  that  the  United  States  preferred  this  class 
of  claims  to  Spain  for  indemnification,  and  enforced  her  demands  with 
a  confidence  of  manner  which  attested  the  sincerity  of  her  motives  and 
the  justice  of  the  claim. 

^'  While,  however,  this  class  of  claims  was  recognized  as  embraced  by  the 
third  article  of  the  convention,  it  was  held  that,  to  entitle  them  to  be 
allowed,  they  must  possess  the  following  qualifications,  viz. :  That  the 
claimant  had  submitted  his  claim,  in  the  proper  manner,  to  the  Florida 
board;  that  it  was  disallowed  for  the  want  of  documents  and  elucida- 
tions which  were  in  the  possession  of  Spain,  and  which  were  indispensa- 
bly necessary  to  establish  its  validity' ;  that  a  specific  application  had 
been  made  to  obtain  them,  through  the  channel  designated  by  the  Florida 
treaty;  and  that  our  government  had  made  a  demand  upon  Spain  for 
them,  within  a  reasonable  time  before  the  expiration  of  the  time  limited 
for  the  sitting  of  the  Florida  board;  and  finally,  that  it  was  not  only 
embraced  by  some  of  the  renunciations  of  the  ninth  article  of  the  Florida 
treaty,  but  that  it  was  a  good  and  valid  claim  under  that  treaty,  and  as 
such  ought  to  have  been  allowed  by  the  tribunal  which  adjudicated  claims 
under  the  treaty,  had  the  reijuired  documents  been  furnished. 

*^I5nt  few,  however,  of  this  class  of  claims  were  presented  to  the  under- 
signed for  consideration,  and  not  more  than  one  or  two  possessed  the 
requisite  qualifications  to  entitle  them  to  a  favorable  reception. 

"  The  next  stagt^  in  the  progress  of  the  commission  was  the  examination 
of  memorials  on  their  ])roofs.  Each  claimant  was  required  to  x>roduce  the 
highest  evidence,  which  the  nature  of  his  claim  admitted,  to  establish 
the  allegations  of  his  memorial.  Where  such  evidence  could  not  be  pro- 
duced from  loss  or  accident,  and  from  no  fault  imputable  to  the  claimant, 
or,  where  any  reasonable  effort  had  been  made  to  procure  it,  without 
avail,  secondary  evidence  wjis  admitted  with  very  great  caution. 

*'lii  every  case  resting  upon  the  condemDation  of  Spanish  tribunals, 
the  decree  of  condemnation  properly  authenticated  was  considered  as 
indispensable  evidence,  unless  whore  it  indubitably  appeared  that  timely 
and  vigorous  efforts  had  been  made  to  procure  it,  but  without  success. 

'^Although  the  undersigned  recognized  the  principle  of  public  law  as 
well  established,  that  the  captor's  nation  is  not  to  be  held  responsible  but 
for  the  decisions  of  its  highest  tribunals,  appointed  to  investigate  ques- 
tions of  prize  of  war,  yet  when  it  appeared  to  be  the  nniform  course 
of  the  Spanish  tribunals  of  every  grade,  during  the  period  of  time  in 
which  the  cases  arose  that  came  under  his  consideration,  to  condemn  the 
property  of  our  citizens  jis  prize  of  war,  upon  the  most  groundless  and  friv- 
olous pretenses,  in  contravention  of  well-established  principles  of  inter- 
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national  law  and  treaty  stipnlationa  applicable  to  the  eases,  and  in  atter 
disregard  of  tbose  forms  of  procedare,  adopted  by  the  universal  usage  of 
civilized  nations,  to  secure  a  fair  hearing  to  claimants,  and  to  load  an 
appeal  with  costs  too  oppressive  to  be  borne,  he  did  not  require  the  claim- 
ant to  show  that  he  had  prosecuted  an  appeal  from  the  inferior  to  the 
napreme  tribunals  of  Spain,  as  indispensable  to  the  validity  of  his  claim. 
Cases  did  sometimes  occnr,  althoup;h  rarely,  where  the  proceedings  of  the 
Spanish  courts  were  marked  by  a  just  regard  to  the  claims  of  humanity 
and  public  law.  These  exceptions  established  the  propriety,  inculcated  by 
the  principlea  of  international  law,  of  confiding  in  the  decisions  of  the 
legitimate  prize  tribunals  of  Spain,  where  nothing  appeared  to  impugn 
them  for  palpable  errors  of  law  or  fact.  But,  where  it  appeared  thac 
there  had  been  "a  refusal  of  justice — ^palpable  and  manifest  injustice,  and 
a  gross  violation  of  forms,''  in  cases  involving  little  donbt,  those  decisions 
were  regarded  only  as  colorable,  and  the  case  was  thrown  open  for  a  full 
investigation  upon  its  merits. 

''The  proofs  tiled  with  memorials  under  the  same  spoliations,  were  al- 
ways collated  with  each  other,  as  well  as  with  any  evidence  that  was  fur- 
nished from  the  Department  of  State;  and  cases  of  different  spoliations 
which  had  their  origin  about  the  same  period  of  time,  and  under  similar 
circumstances,  were  often  compared  with  each  other,  with  the  view  of 
testing  the  justice  of  the  complaint,  and  guarding  against  imposition  or 
mistake. 

''Notwithstanding  all  this  precaution,  the  undersigned  cannot  flatter 
himself  but  that  his  unaided  research  has  been  frjiught  with  a  multiplicity 
of  error.  His  aim  has  been  to  do  justice  and  equity  where  he  was  not  too 
strongly  overruled  by  the  law  of  the  case. 

"The  undersigned  next  proceeded  to  ascertain  the  amounts  due  to  the 
respective  claimants,  whose  claims  he  had  allowed  as  valid.  lu  adjusting 
the  amount  to  be  awarded  to  each,  he  adopted  im  a  controlling  principle, 
that  the  fund  obtained  by  the  convention  with  8])ain  was  intended  only 
as  an  indemniftcation  for  actual  losses  sustained^  an<l  not  as  recompense  for 
the  loss  of  expected  profits  or  gains.  The  rules  and  princii)le8  established 
for  making  up  the  awards  will  be  found  recorded  fully  and  at  large  in  the 

i'ournal  of  his  proceedings,  under  date  of  the  10th  of  July  1837,  to  which 
le  here  begs  leave  to  refer.  They  were  those  which  had  been  generally 
adopted  by  other  succe^ssive  boards  of  a  like  nature,  had  been  reported 
to  tne  government  from  time  to  time,  and  were  supposed  to  be  Hanctioned 
by  its  acquiescence,  as  no  instance  was  known  to  him  in  which  they  had 
been  repudiated.  That  hisown  jndgnient  did  not  concur  in  all  these  prin- 
ciples he  is  free  to  avow,  but  being  avouched  by  the  high  authority  of 
so  many  distinguished  jurists,  with  the  implied  approbation  of  the  gov- 
ernment, they  acquired  the  force  of  precedents  whicli  he  did  not  feel  him- 
self at  liberty  to  disregard. 

"A  brief  summary  of  them  will  only  here  be  presented. 

"As  to  vessels,  their  actual  cost  to  the  owners  was  allowed,  when  it 
could  be  ascertained;  and  where  it  could  i\pt,  their  value  at  the  commence- 
ment of  the  voyage,  deducting  a  reasonable  percentage  for  subseiiuent 
deterioration.  The  tables  of  Alexander  Stewart,  Junior,  of  Philadelphia, 
compiled  at  the  instance  of  the  French  commission,  were  generally  used 
to  ascertain  this  deterioration. 

"To  the  value  of  the  vessel  was  added  two- thirds  of  a  fair  freight, 
where  the  voyage  was  not  completed,  with  insurance  to  cover. 

"  In  cases  of  improper  and  unreasonable  detention,  allowance  was  only 
made  for  the  wages  of  the  crew,  expenses  for  their  support,  and  damages 
incurred  by  the  vessel  during  such  detention. 

"As  to  tne  cargo,  the  invoice  value  was  taken  to  be  the  true  value  in  all 
cases,  save  where  it  was  seized  on  shore,  at  the  place  of  destination,  to  which 
was  added  the  usual  shipping  charges,  the  customary  brokerage  on  the 
purchase  of  the  goods,  and  a  reasonable  or  fair  ]>remiiini  of  insurance  to 
cover,  on  the  particular  voyage.  When  seized  on  shorey  at  the  place  of 
destination,  and  the  market  price  could  be  satisfactorily  ascertained,  that 
was  allowed,  as  the  true  criterion  of  value;  if  it  could  not  bo  ascertained, 
recourse  was  had  to  the  actual  cost  and  charges. 
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^'ChargeH  iind  expenHeH  in  defending  the  property,  where  reasonable 
evidence  was  afforded  of  actual pajfmeni,  were  aUo  allowed.  In  the  difi- 
tribution  of  the  amouutit  awarded  under  each  spoliation,  the  sum  which 
any  claimant  had  received  under  contracts  of  insurance  was  deducted 
from  the  gross  amount  awarded  him,  and  where  insurers  were  claim- 
ants they  were  generally  allowed  what  they  had  actually  paid,  except 
in  caHcs  of  loss  especially  adjusted  between  the  parties,  and  then  the 
intention  of  the  parties  at  the  time  of  settling  the  adjustment  was  carried 
into  effect. 

'^  Having  thus  stated  the  general  principles  by  which  the  undersigned 
was  guided  in  deciding  upon  the  validity  and  amount  of  claims  presented 
for  his  consideration  and  the  diHtribution  of  the  awards,  he  herewith  sub- 
joins a  descriptive  list  of  the  several  books  prepared  under  his  direction, 
in  which  his  proceedings  have  beeu  recorded,  and  which  accompany  this 
report. 

"A.  Journal  of  the  proceedingH  of  the  board. 

'<  B.  A  list  of  all  the  memorials  presented,  numbered  firom  1  to  102,  and 
a  list  of  awards. 

'^  C.  A  list  of  the  several  awards  ma<le  by  the  undersigned,  arranged 
under  the  heivds  of  the  vessels,  which  were  the  subjects  of  spoliations,  or 
from  which  the  property  had  boou  seized,  or  in  which  it  had  been  trans- 
ported. 

"  D.  A  book  of  *  Orders'  published  for  the  information  of  claimants. 

"  From  these  it  will  appear  that  the  number  of  memorials  was  one  hun- 
dred and  two:  that  the  number  of  awards  [was  68,  th^re  being  34  rejec- 
tionsj] ;  and  tnat  the  amount  awarded  to  claimants  under  the  rules  and 

Erinciples  adopted  by  the  commissioner  for  adjusting  awards  is  four 
nndred  and  sixtv-six  thousand  eight  hundred  and  nine  and  V\Ar  Dollars, 
to  which  was  a<lded  by  order  of  the  commissioner  (see  order  of  31st  Jan- 
uary 1838)  twenty-eight  and  a-half  percentum,  making  the  total  amount 
awarded  to  claimants,  five  hundred  and  ninety-nine  thousand  eight  hun- 
dred and  fifty  ^^f^Q  Dollars. 
"Approved. 

"  Louis  D.  Henry. 
"Attest: 

"John  J.  Mumford,  Secretary,'' 

Of  the  34  claims  that  were  rejected,  5  were  disallowed 
Rejected  Claima.       for  invalidity,  15  for  want  of  proof,  2  for  defective 

averments,  3  for  defective  averments  and  want  of  proof, 
3  for  defective  tivermeuts  and  invalidity,  and  1  for  want  of  proof  of  citi- 
zenship and  for  defective  averments,  while  3  were  withdrawn.  One  was 
rejected  for  special  reasons,  as  follows : 

"No.  102.  Ysabel  Leonard  and  John  B.  Leonard,  Executors  of  John  Leonard. 

"This  memorial  was  filed  on  Saturday  27th  January  1838,  at  ^  past  3 
o'clock  P.  M.,  being  only  four  working  days  before  the  expiration  of  the 
Commission.  The&Iemorial  was  considered  and  received  because,  although 
it  was  filed  at  ho  late  a  day,  the  claimauts  showed  good  and  sufficient  rea- 
Hona  why  it  was  oat  of  their  power  to  file  it  at  an  earlier  day.  The  ground 
upon  which  the  claimants  rested  their  right  to  a  reclamation  against. 
Spain  was  the  entire  ruin  or  breakiug  up  of  John  Leonard's  vast  com- 
mercial establishment  in  Spain,  by  the  seizure  or  sequestration  of  his 
])roperty,  under  a  Koyal  Order  of  the  King  (which  commissioned  a  special 
court  or  Judge  to  entertain  an  action  in  behalf  of  one  Thomdike,  against 
the  Testator  Leonard,  for  damages  which  he  (Thomdike)  alleged  he  had 
suffered  at  the  hands  of  Leonard,  by  reason  of  false  and  groundless  prose- 
cutions instigated  against  him  by  Leonard),  in  contravention  of  the  7th 
article  of  the  Treaty  of  1795. 

"The  proofs  in  tliis  case  were  voiiiniinous  but  yet  imperfect,  owing  no 
doubt  to  the  confusion  into  which  Mr.  L.'s  papers  were  thrown  by  his 
death.  This  circumstance,  together  with  the  want  of  time  at  the  closing 
hours  of  the  Commission  duly  to  consider  the  various  and  intricate  ques- 
tions connected  with  the  investigation  of  the  claim,  have  prevented  the 
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Commissioner  from  forming  as  confident  an  opiDion  as  was  desirable,  upon 
tho  merits  of  the  case.  He  had  only  time  to  record  this  brief  memorancfuuL 
of  the  reasons  for  disallowing  the  claim.  The  principal  questious  to  be 
determined  were,  whether  it  were  competent  for  the  King  of  8paiu  to 
appoint  a  special  tribunal  to  adjudicate  a  controversy  between  two  citi- 
reus  of  the  United  States,  notwithstanding  the  7th  and  20th  articles  of 
tlio  Treaty  of  1795.  Next,  if  it  appeared  that  the  King  had  done  so,  at 
the  instance  of  the  Minister  of  the  United  States,  then  resident  near  his 
Court,  whether  the  United  States  were  not  estopped  from  setting  up  any 
plea  against  the  jurisdiction  of  the  court,  and  of  course  from  maKing  any 
reclamation  against  Spain  on  that  account.  And  lastly,  whether  the  pro- 
ceedings of  this  court  had  been  duly  conducted  under  the  authority  of 
law  and  according  to  its  due  course,  in  the  same  way  that  justice  would 
hftve  been  dispensed  between  citizens  of  Spain. 

**  Being  of  opinion  from  the  evidence  submitted  to  him  that  this  court 
had  been  appointed  at  the  special  request  of  the  Minister  of  the  United 
8tatee,  and  therefore  that  our  Government  could  not  impugn  its  legality, 
the  Commissioner  could  not,  for  this  reason,  consider  that  this  claim 
would  have  been  valid  against  Spain.  If,  however,  the  Spanish  tribunal 
were  duly  constituted^  and  Mr.  Leonard  aggrieved  by  its  proceedings, 
yet,  as  his  representatives  have  not  furnished  an  exemplification  of  its 
whole  proceeaines  and  decrees,  in  the  suit  betweeu  Thomdike  and  Leon- 
ard, to  enable  the  Commissioner  to  pronounce  upon  their  regularity  and 
legality,  the  Claim  must  be  considered  as  invalid  under  the  couvention  of 
17th  February  1834.    The  claim  is  therefore  disallowed. 

"  Jany.  31,  1838." 

WhUe  the  bill  to  carry  the  convention  into  effect 
m^MM    on  ^^  pending  before  the  House  of  Representatives,  Mr. 

Cushing  said  ''that  he  desired  to  avail  himself  of  this 
occasion  to  express  his  strong  sense  of  the  justice  and  honor  exhibited  by 
the  Government  of  Spain  in  the  treaty  of  which  this  bill  was  the  con- 
summation. In  the  midst  of  national  calamities,  which  she  met  with  her 
characteristic  fortitude,  with  a  deadly  civil  war  raging  iu  her  bosom,  and 
weighed  down  with  financial  embarrassments,  Spain  has  acknowledged 
and  satisfied  the  claims  of  our  citizens,  in  a  spirit  of  manly  promptitude 
sod  frankness,  in  striking  contrast  with  the  conduct  of  some  other  Euro- 
pean powers  in  similar  matters."  *  **The  long  continuance  of  the  internal 
condition  described  by  Mr.  Gushing  caused  a  suspension  of  payments  due 
under  this  treaty.  In  his  message  to  Congress  of  December  7,  1841,  Pres- 
ident Tyler  said:  *The  failure  on  the  part  of  Spain  to  pay  with  punctual- 
ity the  interest  due  under  the  convention  of  1834,  for  the  settlement  of 
claims  between  the  two  countries,  had  made  it  the  duty  of  the  Executive 
to  call  the  particular  attention  of  that  government  to  the  subject.  A 
disposition  has  been  manifested  by  it,  which  is  believed  to  be  entirely  sin- 
cere, to  fulfil  its  obligations  in  this  respect  so  soon  as  its  internal  condi- 
tion and  the  state  of  its  finances  will  permit/ 

**  *Mr.  Buchanan,  when  Secretary  of  State,  agreed  to  receive  an  annual 
payment  of  $30,000  at  Havana  iu  full  of  the  interest  on  the  principal  pro- 
vided for  by  the  convention,  b'ss  fifteen  hundred  dollars  for  what  was 
called  prompt  payment.  *  »  *  When  the  payment  of  18G2  was  about 
to  be  made,  the  question  arose  whether  it  should  be  demanded  in  coin  or 
whether  we  were  bound  by  th*?  act  of  Congress  of  the  25th  of  February 
1862  to  accept  the  same  in  the  currency  of  the  United  States.  The  latter 
alternative  was  reluctantly  acceded  to.*"' 


*  Davis's  Notes:  Treaties  and  (Conventions  betweeu  the  United  States 
and  other  Powers,  1776-1887,  p.  1387. 
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CHAPTER  F. 

THE  DANISH  INDEMNITY:    CONVENTION  OF  MARCH  28,  1830. 

Thoagh  diplomatic  relations  between   the   United 
RftMiTatioB  of  cuinu.  States  and  Denmark  were  early  established,  the  first 

treaty  entered   into  between  the  two  countries  was 
that  of  friendship,  commerce,  and  navigation,  which  was  concluded  at 
Washington  on  the  26th  of  April  1826.    On  the  day  preceding  its  signa- 
ture Mr.  Clay,  who  was  then  Secretary  of  State,  addressed  to  Mr.  Pedersen, 
the  minister  resident  of  Denmark  at  Washington,  with  whom  the  nego> 
tiations  had  been  conducted,  a  note  in  which  he  stated  that  ''  it  would 
have  been  satisfactory  to  the  Government  of  the  United  States  if  Mr. 
Pedersen  had  been  charged  with  instructions,  in  the  negotiation  which 
has  just  terminated,  to  treat  of  the  indemnities  to  citizens  of  the  United 
States  in  consequence  of  the  seizure,  detention,  and  condemnation  of 
their  proi)erty  in  the  ports  of  His  Danish  Majesty.     But,"  continued  Mr. 
Clay, ''  as  he  has  no  instructions  to  that  effect,  the  undersigned  is  directed, 
at  and  before  proceeding  to  the  signature  of  the  treaty  of  friendship,  com- 
merce, and  navigation  on  which  they  have  agreed,  explicitly  to  declare 
that  the  omission  to  provide  for  those  indemnities  is  not  hereafter  to  be 
interpreted  as  a  waiver  or  abandonment  of  them  by  the  Government  of  the 
United  States,  which,  on  the  contrary,  is  firmly  resolved  to  persevere  in 
the  pursuit  of  them  until  they  shall  be  finally  arranged  upon  principles  of 
equity  and  justice.     And  to  guard  against  any  misconception  of  the  fact 
of  the  silence  of  the  treaty  in  the  al>ove  i>articular,  or  of  the  views  of  the 
American  Government,  the  undersigned  requests  that  Mr.  Pedersen  will 
transmit  this  official  declaration  to  the  Government  of  Denmark.''    Mr. 
Pedersen  acknowledged  the  receipt  of  this  note  and  promised  to  transmit 
it  to  his  government.^ 

The  claims  to  which  this  correspondence  related  had 
Ori^n  of  tho  CUtms.  their  origin  in  the  Napoleonic  wars.     On  the  14th  of 

September  1807  Denmark,  suddenly  forced  by  Great 
Britain  from  the  position  of  neutrality  from  which  Napoleon  had  already 
prepared  to  drive  her,  issued  instructions  to  her  privateers  to  bring  in 
for  adjudication  not  only  all  British  vessels  but  all  vessels  which  there 
was  ground  to  suspect  of  not  being  neutral.^  In  the  latter  part  of  1809 
American  merchants,  who  since  the  expiration  of  the  embargo  laws  had 
eagerly  returned  to  the  pursuit  of  foreign  commerce,  began  to  complain 
of  the  seizure  of  their  vessels  and  cargoes  by  the  Danish  privateers.  As 
early  as  July  19,  1809,  a  memorial  was  sent  from  Chris tiansand  to  the 
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President  of  the  United  States  by  the  masters  and  supercargoes  of  Ameri- 
can vessels  whose  voya^i^es  had  thus  been  interrupted.^  In  the  following 
Octob(*r  resolutions  on  the  subje<-t  were  adopted  by  the  merchants  of 
Philadelphia.  Between  A])ril  and  October  1809  many  American  yeesels — 
reports  at  the  time  said  upward  of  fifty — were  seized  and  carried  into 
Danish  ])ort8,  the  most  of  them  into  Copenhagen  and  Christiansand,  but 
some  into  Aulburg  and  Fladstraud.  Out  of  a  list  of  fifty,  twenty-one 
wore  condemned,  but  in  some  of  the  cases  of  acquittal,  as  well  as  in  some 
of  the  cases  of  condemnation,  appeals  were  taken .^ 

March  28, 1810,  revised  instructions  to  Danish  priva- 

v»   ennf  M     c-  ^^^^^^  were  issued,  by  one  clause  of  which  all  vessels 
tionA  of  iBiOi  .  ■••»« 

were  declared  to  be  good  prize  '*  which  have  made  use 

of  HritiHh  convoy  either  in   the  Atlantic   or  the   Baltic."*    Under  this 

clauHt^  eighteen  American  vcHsels  were  seized  in  1810,  and  many  more  were 

captured  in  the  Hanie  year  by  the  Danish  privateers  on  other  grounds. 

The  firHt  remonstrance  on  the  part  of  the  United 
Remonatraneei.       States  against  the  Danish  seizures  was  made  by  John 

Quincy  Adams,  who  in  September  1807,  while  on  his 
way  to  Russia  as  minister  of  the  United  States,  stopped  at  Christiansand 
and  there  received  information  of  the  extensive  attacks  to  which  American 
commerce  had  already  been*  subjected.  Though  he  was  not  accredited  to 
the  Danish  court,  he  made  such  representations  as  were  admissible  on  the 
subject  of  the  seizures,  and  then  went  on  to  Russia.  More  than  a  year  and 
a  half  elapsed  before  the  United  States  were  represented  at  the  Danish 
court  by  a  minister. 

In  May  1811  Mr.  George  W.  Erving  arrived  in  Copen- 
Mistion  of  Mr.  Erving.  hageu  as  special  minister  of  the  United  States.     His 

first  act  after  his  arrival  was  to  request  that  all  pro- 
ceediugs  in  the  American  prize  cases  might  be  suspended  till,  having  been 
presented  to  the  King,  he  should  be  able  to  (>nter  into  regular  communi- 
cation on  the  subject  with  Mr.  De  Rosenkrantz,  the  minister  for  foreign 
affairs;  and  on  the  6th  of  June  he  transmitted  to  Mr.  De  Rosenkrantz  two 
lists  of  vessels,  one  of  which  embraced  twelve  vessels,  taken  in  company 
with  a  fl<*.et  under  the  convoy  of  a  British  gun  brig  and  sent  into  Chris- 
tiansand by  live  Danish  men-of-war  in  July  1810.  The  other  list  embraced 
sixteen  vessels  agaiuHt  which  suits  were  then  pending  in  the  high  court* of 
admiralty  at  Copenhagen,  and  in  two  of  these  cases  the  sole  ground  of  com- 
plaint related  to  certificates  of  origin  given  by  French  consuls  in  the  United 
States.  It  had  been  the  practice  of  these  consuls  to  grant  certificates  of 
origin  to  American  vessels  bound  to  ports  in  France  or  in  neutral  or  allied 
countries.  In  1809  the  Freuch  Government  directed  them  to  discontinue 
granting  such  certificates  except  to  vessels  bound  to  France.  This  order 
was  not  received  in  the  United  States  till  November  13, 1809,  and  it  was  in 
the  interval  between  its  issmmce  in  France  and  its  reception  in  theUnit«4l 
States  that  the  two  certificates  in  question  were  granted.  The  King,  on 
being  informed  of  the  facts,  directed  that  certificates  of  origin  issued  by 
the  French  consuls  before  receiving  the  order  to  cease  granting  them 
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siioald  not  be  permitted  to  work  any  injury  to  the  vessels.  In  other  re- 
spects alao  His  Majesty  manifested  the  rectitude  of  his  intentions,  and 
seizures  of  American  vessels  by  the  Danish  privateers  were,  after  Mr. 
Drving's  arrival  at  Copenhagen,  for  the  most  part  discontinued. 

In  a  dispatch  to  Mr.  Monroo  of  June  23, 1811,  Mr.  Erving  stated  that 
the  evils  which  American  commerce  had  suffered  in  Denmark,  though  very 
considerable,  were  yet  not  so  extensive  as  had  l^een  generally  believed. 
He  gave  the  whole  number  of  captures  in  1809  as  38,  of  which  12  were 
condemned.  In  1810  the  number  of  captures  was  122,  of  which  30  were 
condemned,  including  8  out  of  18  convoy  cases.  Thus  the  whole  number 
of  captures  in  1809  and  1810  was  160,  and  the  whole  number  of  condemna- 
tions was  42,  of  which  12  were  not  genuine  American  cases.  Ninety-four 
vessels  had  been  released.  Twenty-four  cases,  including  the  10  undeter- 
mineil  convoy  cases,  were  still  pending  in  various  tribunals.  ''Finally/' 
said  Mr.  Erving,  "of  the  14  cases  (not  convoy  cases)  which  were  pending 
before  the  high  court  on  my  arrival,  4  have  been  acquitted.  And  though 
the  privateersmen  and  all  concerned  with  them  (and  the  ramifications  of 
their  bnsiness  are  immense)  have  made  every  effort  to  bring  on  condemna- 
tions, yet  the  tribunal,  otherwise  perhaps  well  disposed  to  proceed,  has 
been  steadily  held  back  by  the  government,  and  I  see. the  best  reason  to 
hope  that  at  least  8  of  the  remaining  10  cases  will  be  acquitted.  As  to  the 
convoy  cases  my  confidence  is  not  so  strong,  yet  even  of  them  I  do  not 
despair.  The  ground  on  which  they  stand,  I  am  aware,  is  not  perfectly 
solid,  yet  I  did  not  feel  myself  authorized  to  abandon  them,  and  therefore 
have  taken  up  an  argument  which  may  be  difficult,  but  which  I  shall  go 
as  far  as  possible  in  maintaining.''  Mr.  Erving  further  stated  that, 
though  Mr.  De  Rosenkrantz  gave  him  reason  to  hope  for  the  King's  perse- 
verance in  the  change  of  system  which  had  so  happily  taken  place,  he 
discouraged  *'  any  expectation  of  indemnification  for  the  injuries  sustained 
by  our  commerce  under  that  which  now  appears  to  be  relinquished. 
Yesterday  he  told  me  very  explicitly,''  continued  Mr.  Erving,  '^  that 
against  the  definitive  decisions  of  tlie  high  court  I  must  not  hope  for  any 
redress.  He  trusted  that  for  the  future  we  should  not  have  any  cause  to 
complain,  but  for  the  past  there  was  no  remedy.  I  thought  it  not  oppor- 
tune to  enter  much  into  the  matter  at  that  time,  and  therefore  contented 
myself  with  some  general  protestations  against  bis  doctrines."'  A  week 
aftor  this  dispatch  was  written  Mr.  Erving  complained  to  Mr.  De  Rosen- 
krantz that  the  tribunals,  in  their  determination  of  the  American  cases, 
did  not  give  effect  to  the  ''just  and  liberal  views"  of  the  King;  that  the 
high  court ''had,  in  a  multiplicity  of  cases,  -*  *  ^  entered  into  matters 
entirely  irrelevant  to  the  object  of  the  instructions; "  that  it  had  *'  given 
weight  to  evidence  entirely  inadmissible,"  and  that  it  had  *'  resorted  to 
pretexts  for  condemnation  entirely  insufficient."  As  an  example  he  pointed 
to  a  then  recent  decision,  by  which  he  said  that  a  valuable  American  ship 
was  condemned  on  the  mere  allegation  of  some  of  the  privateering  captors 
that  she  had  thrown  some  papers  overboard,  though  her  neutrality  and 
that  of  her  voyage  were  fully  established.  These  representations  were 
made  on  the  30th  of  June.  On  the  2d  of  July  condemnations  were  pro- 
nounced by  the  high  court  in  4  of  the  pending  convoy  cases.     As  this 
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action  was  taken  in  spite  of  Mr.  Erving's  reqaests  for  delay,  he  "  warmly 
remonstrated  against  this  precipitate  procedure,  and  the  determination 
taken  to  condemn  all  the  convoy  cases  without  admitting  any  jnstificatory 
pleas/'  The  Danish  Government,  however,  maintained  "  that  neutral 
vessels  that  make  use  of  the  convoy  or  protection  of  the  vessels  of  war  of 
Great  Britain  are  to  be  considered  as  good  prize  if  the  Danish  privateers 
capture  them  under  convoy/'  Such  was  the  construction  given  by  Mr. 
Do  Rosenkrantz  to  the  convoy  clause  of  the  Instructions  of  March  28, 1810 ; 
a  clause  which,  as  thus  construed,  the  Danish  Government  refused  to 
modify.'  The  principle  on  which  the  clause  was  justified  was,  as  stated 
by  Mr.  De  Rosenkrantz,  ^'that  he  who  causes  himself  to  be  protected,  by 
that  act  ranges  himself  on  the  side  of  the  protector,  and  thus  puts  himself 
in  oppoHitiou  to  the  enemy  of  the  protector,  and  evidently  renounces  the 
advantages  attached  to  the  character  of  friend  to  him  against  whom  he 
seeks  the  protection.  If  Denmark  should  abandon  this  principle  the 
navigators  of  all  nations  would  find  their  account  in  carrying  on  the  com- 
merce of  Great  Britain  under  the  protection  of  British  ships  of  war,  with- 
out running  any  risk.  We  every  day  Hee  this  done,  the  Danish  Govern- 
ment not  being  able  to  place  in  the  way  of  it  any  obstacles.'^  ^  In  con- 
testing this  principle  the  representatives  of  the  United  States  seem  to 
have  been  greatly  aided  by  its  very  literal  application  by  the  Danish 
tribnnalH,  so  that  the  mere  fact  of  being  found  in  the  company  of  vessels 
under  convoy  wan  treated  as  a  sufiicient  ground  for  condemnation. 
After  May  1811  few  American  vessels  were  molented  by  the  Danes.' 

In  the  interval  between  Mr.  Erving's  special  mission 

BttbMquftnt  HegotU-    ^  Copenha^^en,  which  ended  iu  May  1812,  and  Mr. 
tioiu> 

Clay's  correspondence  with  Mr.  Pedersen,  no  serious 

effort  was  nii^e  to  bring  about  a  settlement  of  the  claims  for  Danish 
spoliations,  though  the  subject  vn\»  not  permitted  to  fall  into  oblivion. 
In  the  autuiuu  of  1818  Mr.  George  W.  Campbell,  who  had  been  appointed 
miniHter  to  KiisHia,  stopped  on  his  vvay  at  Copenhagen,  and  in  an  interview 
with  Mr.  De  Rosenkrantz  stated  that  although  he  was  not  instructed  to 
renew  the  discussion  of  the  claims  at  that  time,  he  had  it  in  charge  to 
say  that  his  government,  entertaining  the  strongest  conviction  of  their 
justice,  could  not  think  of  abandoning  them.  In  1825  Mr.  Christopher 
Hughes,  jr.,  who  had  bei^n  transferred  as  cbargd  d'afi'aires  from  Sweden 
and  Norway  to  the  Netherlands,  was  instructed  on  his  way  from  Stock- 
holm to  The  Hague  to  call  nt  Copenhagen  and  repeat  the  demand  for  sat- 
isfaction of  the  American  claims.  In  the  performance  of  this  duty  he 
presented  to  Count  Schiiumelmann,  then  Danish  minister  for  foreign  af- 
fairs, on  the  5th  of  August  a  note  urging  that  an  indemnity  be  paid.  On 
the  17th  of  August  Count  Schimmelmann  replied,  again  setting  up  the 
irreversible  character  of  the  sentences  of  the  high  court  of  a<lmiralty. 
Two  days  later,  howevei*,  Mr.  Hughes,  iu  a  rejiort  to  his  government,  stated 
that  the  general  result  of  his  observations  during  his  short  stay  of  eight- 
een days  at  Copenhagen  was  that  there  did  exist  '^  a  disposition  to  go 
into  an  examination  of  the  claims,  which  the  owners  of  them  may  per- 
haps turn  to  a  favorable  account — a  disposition  produced  by  views  and 
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calealatioDS  of  the  importance  of  onr  trade  and  of  the  henefits  to  be  de- 
rived from  a  commercial  convention.''  But  he  also  stated  that  the  owners 
of  the  claims  ''must  consent  to  forget,  in  a  great  measure,  their  justice, 
and  to  take  up  the  subject  on  the  more  liberal  principle  of  compromise/' 
nince  there  was  ''neither  the  will  nor  the  ability  to  pay  the  whole." 

In  1827,  Henry  Whoa  ton  was  sent  to  represent  the 
Ir.  Whaatoa'ft  Hianon.  United  States  at  the  Danish  court.     His  instructions, 

which  were  signed  by  Mr.  Chiy  on  the  Slst  of  May, 
containe<l  an  ample  review  of  the  subject  of  claims.^  As  to  the  mode  of 
their  settlement,  Mr.  Clay  said  that  the  Prenident  would  prefer  a  board  of 
commissioners  similar  to  that  under  Article  VII.  of  the  Jay  Treaty.  But 
if  efforts  in  that  direction  should  be  found  to  be  unavailing,  Mr.  Wheaton 
was  instructed  to  propose  as  a  compromise  the  payment  of  a  gross  sum, 
and  to  invite  the  Danish  Government  to  state  how  much  it  would  be  wil- 
ling to  pay.  Its  statement  on  this  subject  he  was  to  receive  ad  referendum. 
It  was,  however,  to  be  understood  that  any  arrangement  arrived  at, 
whether  through  a  board  of  commissioners  or  by  compromise,  was  not  to 
be  considered  as  comprehending  the  claims  for  the  cargoes  of  the  ships 
Fair  Trader  and  Minerra  Smyth y  and  the  brig  Ariel y  which  were  detained 
at  Kiel  in  1812  and  were  thought  to  present  peculiar  features  of  injustice; 
and  if  a  compromise  should  be  made  it  was  to  be  understood  as  extin- 
guishing any  claims  of  Danish  subjects  upon  the  Government  of  the 
United  States.  * 


'Early  in  1827  the  subject  of  claims  against  France,  NaplcH,  Holland, 
and  Denmark,  since  1805,  was  agitated  in  Congress.  On  January  30  Mr. 
Clay,  in  response  to  a  resolution,  sent  to  the  Speaker  of  the  House  of  Kejire- 
sentatives  a  list  of  such  claims.  In  this  list  the  claims  a^^ainst  Denmark 
aggregated  $2,662,280.36^.  (Am.  State  Papers,  For.  Rel. III.  384,  505,  529.) 
On  February  23  Mr.  Everett,  from  the  Comuiittee  on  Foreign  Affairs,  re- 
ported that  the  committee  were  confident  that  executive  measures  would 
prove  succes.Hful  in  effecting  a  settlement,  antl  that  till  such  measures  had 
l>een  exhausted  and  found  inadequate,  the  time  for  legislative  interference 
would  not  have  arrived.     (Am.  State  Papers,  For.  Kel.  III.  <>14. ) 

•There  were  three  vessels — the  Mercator,  the  Henry,  and  the  Hevdrick  — 
alleged  to  be  the  property  of  Danish  subjects,  in  respect  of  which  claims 
against  the  United  States  arose  during  the  rupture  of  amity  between  the 
United  States  and  France  in  1798-1800.  The  Mervator  and  the  Henry,  ap- 
pear to  have  been  captured  by  American  armed  vessels  on  suspicion  that 
they  were  in  reality  American  vessels  engaged  in  violating  the  noniuter- 
conrse  with  France.  The  Mereator,  which  was  captured  on  a  voyage  from 
St.  Thomas  to  St.  Domingo,  was  said  to  be  the  property  of  a  citizen  of  the 
former  island.  (Am.  State  Papers,  For.  Kel.  111.  34  4;  II.  Doc.  249,  22 
•  Cong.  1  sees.)  The  Hendriek,  a  Danish  brigantine,  was  captured  by  a 
French  privateer  in  1799,  and  was  retaken  by  an  armed  vessel  of  the 
United  States  and  carried  into  a  British  island  where  she  was  adjudged  to 
be  nentral,  but  with  such  an  allowance  of  siilvage  and  costs  as  absorbed 
nearly  the  whole  amount  of  the  sales  of  the  vessel  and  cargo.  (Am.  State 
papers,  For.  Rel.  II.  483.)  During  the  American  Revolutionary  war  the 
Danish  ministc^r  for  foreign  affairs  made  an  application  to  Franklin,  who 
was  then  minister  of  the  United  States  at  Paris,  for  redress  in  the  case  of 
the  Danish  ship  Providentiay  captured  by  an  armed  vessel  of  the  United 
SUtes.     (Wharton's  Dip.  Cor.  Am.  Kev.  VI.  787. ) 
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On  the  26th  of  Jaly  1828,  &€r.  Wheaton  addressed  to  Coant  Sehimmel- 
mann  a  '^  confidential  and  private  note/'  in  which,  after  quoting  the  assnr- 
ances  given  by  Mr.  De  Rosenkrantz  to  Mr.  Erving  on  the  8th  of  May 
1811,  that  the  Danish  Government  would  be  disposed  to  "take  into  jnst 
consideration ''  the  claims  of  the  United  States  when  a  general  maritime 
peace  should  have  been  restored,  he  proposed,  for  the  pnrpose  of  terminat- 
ing the  claims,  a  joint  commisnion,  or,  if  that  plan  should  be  repugnant  to 
the  Danish  Government,  a  settlement  of  the  claims  en  bloc.  Soon  afterward 
Mr.  VVheaton  brought  to  the  notice  of  Count  Schimmelmann  the  cases  of 
the  American  ships  Commerce  and  Hector,  which  were  captured  by  a  Rus- 
sian squadron  in  the  Mediterranean  in  1807  and  in  respect  of  which  the 
Emperor  of  Russia  had  made  reparation,  though  it  seemed  that  one  of  the 
ships  had  been  regularly  condemned  by  a  prize  court.  Great  delay,  how- 
ever, was  encountered  by  Mr.  Wheaton  in  having  the  subject  of  indemni- 
ties brought  before  the  King — a  delay  partly  due  to  the  festivities  attend- 
ing the  marriage  of  the  King's  daughter.  Nevertheless,  on  the  29th  of 
December,  Count  Schimmelmaun  made  known  the  fact  that  His  Majesty, 
notwithstanding  the  rule  of  the  Danish  monachy  to  admit  no  modification 
or  annulment  of  a  sentence  pronounced  by  the  judicial  authorities,  unless 
in  the  case  of  a  pardon,  had  ordered  a  report  to  be  submitted  to  him  touch- 
ing the  alleged  injuries,  in  order  that  he  might  form  a  correct  judgment  on 
the  subject.  As  the  result  of  this  measure,  the  King  in  tho  course  of  a 
few  days  appointed  Count  Schimmelmaun  and  Mr.  De  Stemann,  the  min- 
ister of  justice,  as  commissioners  with  full  powers  to  treat;  and  the  regis- 
ter of  prize  proceedings  and  sentences,  which  had  previously  been  exhibited 
only  confidentially,  was  opened  to  Mr.  Wheaton 's  official  inspection. 

In  the  summer  of  1829  Mr.  John  CouucU,  who  was  agent  for  a  large 
number  of  claimants,  went  to  Copenhagen,  and  Mr.  Wheaton  was  author- 
ized to  consult  with  him  in  regard  to  a  compromise,  and  particularly  to 
be  guided  by  him  in  the  settlement  of  the  claims  which  he  represented. 
The  claimants  as  well  as  their  government  had  apparently  come  to  the 
conclusion  that  the  payment  of  a  lump  sum  offered  the  best  if  not  the 
only  hope  of  obtaining  an  indemnity.  Mr.  Wheaton  had  numerous  inter- 
views with  the  members  of  the  Danish  cabinet,  various  infotmal  confer- 
ences with  Count  Schimmelmann,  and  several  official  meetings  with  the 
Danish  commi3siouer8.  On  the  27th  of  August  1829  the  Danish  commis- 
sioners offered  the  sum  of  500,000  marks  banco  of  Hamburg,  or  $175,000, 
a  mark  banco  of  Hamburg  being  worth  about  35  cents.  Mr.  Wheaton 
rejected  this  offer,  and  proposed  the  sum  of  3,000,000  marks  banco  of 
Hamburg,  or  $1,050,000.  As  the  Danish  commission erH,  in  spite  of  the 
apparant  couccHsions  of  the  King,  reverted  to  the  doctriue  that  the  deci- 
sions of  their  prize  courts  were  conclusive,  besides  maintaining  the 
objections  of  their  government  to  a  joint  commission,  this  wide  diver- 
gence of  views  as  to  the  amount  for  which  claims  might  be  compromised 
seemed  to  leave  little  room  for  a  rational  hope  that  a  settlement  could  be 
effect-ed.  Indeed,  Mr.  Wheaton  informed  Count  Schimmelmann  that  he 
considered  the  negotiations  as  substantially  terminated.  Neverthelciss, 
he  determined  to  place  on  record  a  formal  exposition  of  the  case  of  the 
United  States,  which  should  cover  all  tho  points  in  controversy  and  leave 
as  little  occasion  as  possible  for  future  argiuncfit.  This  he  did  in  a  paper 
of  great  power,  which  he  presented  to  the  Danish  commissioners  on  th^ 
^th  of  November^ 
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In  this  paper  Mr.  Wheaton,  after  reviewing  prior 
Mr.  wiiMtoiift        efforts  to  effect  a  settlement  of  the  claims,  proceeded 

in  the  first  place  to  disenss  the  (question  of  the  concla- 
siveness  of  the  sentences  of  prize  courts.  Ah  the  banis  of  this  discussion 
be  took  the  statement  of  the  Danish  position  made  by  Count  Schimmel- 
mann  to  Mr.  Hughes,  in  an  official  note  of  August  17,  1825.  In  this  state- 
ment Coont  Schimmelmann  declared :  '*The  sentences  by  which  vessels, 
bearing  the  flag  of  the  United  States,  have  been  released  or  condemned  by 
the  prize  tribunals  or  high  court  of  admiralty,  are  without  appeal,  and 
can  not,  without  derogating  from  that  which  has  been  established  from 
the  remotest  times  in  the  Danish  monarchy,  be  altered  or  annulled;  no 
more  than  (might  be)  sentences  pronounced  by  the  courts  of  justice,  and 
by  the  tribanals  of  civil  and  criminal  cases;  and  the  King,  daring  his 
reign,  has  followed,  in  every  case,  this  invariable  rule,  and  has  not  exer- 
cised his  supreme  power,  excepting  to  mitigate  penalties  prescribed  by 
sentences,  conformably  to  the  laws,  or  to  pardon .*'  Mr.  Wheaton  combated 
this  statement  as  proceeding  ''upon  an  erroneous  conception,  both  of  the 
nature  of  prize  jurisdiction  as  established  and  exercised  under  the  law 
of  nations,  and  of  the  demand  which  has  been  made  by  the  Government  of 
the  United  States  in  respect  to  the  judicial  proceedings  now  in  question.'* 
It  mighty  eaid  Mr.  Wheaton,  be  ''  the  law  of  the  Danish  monarchy  that 
the  sentences  of  the  ordinary  civil  aud  criminal  tribunals,  constituted 
under  the  municipal  code  of  the  country,  and  exercising  jurisdiction  over 
its  own  subjects,  are  not  reexaminable  by  the  supreme  power  of  the  state; 
but  it  does  not  therefore  follow  that  the  sentences  of  the  prize  tribunals 
are  to  have  a  similar  conclusive  effect  upon  foreign  states  and  their  citi- 
zens." Nor  was  such  an  effect  to  be  attributed  to  those  sentences  merely 
because,  in  the  arrangement  of  the  courts  of  justice  of  Denmark,  the  ap- 
pellate jurisdiction  in  matters  of  prize  was  invested  in  the  same  court  of 
last  resort  as  that  in  cases  arising  under  the  nnincipal  law.  Though  there 
was  a  general  presnmption,  which  ought  not  to  bo  lightly  disregarded, 
that  the  sentences  of  the  ordinary  municipal  tribunals  of  a  country  were 
correct,  yet  it  did  not  always  prevent  a  foreigner  from  invoking  the  aid 
of  his  government  to  obtain  redress  for  a  sentence  plainly  against  right.^ 
Bat  even  supposing  the  unjust  judgments  of  municipal  tribunals  to  be 
conclusive,  there  was  evidently'  a  wide  distinction  in  this  respect  between 
an  ordinary  tribunal  proceeding  under  the  niunicii)al  law,  and  the  same 
or  another  tribunal  sitting  in  a  belligerent  state  and  professing  to  adminis- 
ter the  law  of  nations  to  foreigners  as  well  as  to  subjects.  ''  The  ordinary 
municipal  tribunals,"  said  Mr.  Wheaton,  ''actpiire  jurisdiction  over  the 
person  or  property  of  a  foreigner  by  his  consent,  either  expi-esscd  by  his 
voluntarily  instituting  the  suit,  or  imi)lied  by  the  fact  of  his  bringing  his 
person  or  property  within  the  country.  Hut  when  the  courts  of  prize  ex- 
erci he  their  jurisdiction  over  vessels  and  cargoes  at  sea,  the  property  of 
foreigners  is  brought  by  force  within  the  territory  of  the  state  by  which 
those  tribunals  are  constituted."  The  institution  of  prize  tribunals,  said 
Mr.  Wheaton,  instead  of  being  intended  to  exempt  the  soventign  of  the 
belligerent  nation  from  responsibility,  was  designed  to  ascertain  and  fix 


'  Orotius,  De  Jur.  H.  ac.  P.  lib.  J^,  cap.  2,  sec.  5;   Bynkershoek,  Quaest. 
Jur.  Pub.  lib.  1,  cap.  24;  Vattel,  liv.  2,  rh.  18,  sec.  350. 
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that  responsibility.  The  8overeigD*H  cruisers  were  responsible  to  him  alone ; 
and  so  long  as  seizures  were  regularly  mode,  upon  apparent  grounds  of 
just  suspicion,  and  followed  by  prompt  adjudication  in  the  usual  mode, 
aLd  until  the  acts  of  the  captors  were  confirmed  by  the  sovereign  in  the 
sentences  of  the  tribunals  appointed  by  him  to  adjudicate  in  matters  of 
prize,  the  neutral  had  no  ground  of  complaint^  and  what  he  suffered  was 
the  inevitable  result  of  the  belligerent  right  of  capture.  But  the  mo- 
ment the  decision  of  the  tribunal  of  last  resort  had  been  pronounced 
against  the  claimant  (supposing  it  not  to  be  warranted  by  the  facts  of  the 
case,  and  tho  law  of  nations  as  applied  to  those  facts),  and  justice  had 
thus  been  finally  denied,  the  capture  and  the  condemnation  became  the 
acts  of  the  state,  for  which  the  sovereign  was  responsible  to  the  govern- 
ment of  the  claimant.  In  the  celebrated  case  of  the  Silesiau  loan,  the 
King  of  Prussia  stopped  the  payment  of  interest  on  a  loan  due  to  British 
subjects  as  an  act  of  reprisal  for  the  unjust  condemnation  of  Prussian 
vessels  by  the  British  prize  courts,  and  an  indemnity  was  paid  by  the 
British  Government  for  the  condemnations.'  Under  the  treaty  oi  1794 
between  the  United  States  and  Groat  Britain,  a  board  of  commissioners 
was  constituted  to  determine  the  claims  of  citizens  of  the  United  States, 
growing  out  of  the  capture  and  condemnation  of  their  vessels  and  cargoes 
under  the  authority  of  the  British  Government.  In  the  course  of  the  pro- 
ceedings of  the  board,  nn  objection  was  made  on  the  part  of  the  British 
Government  to  the  consideration  of  any  ease  in  which  the  sentence  of 
condemnation  had  been  affirmed  by  the  lords  of  appeal  in  prize  causes. 
This  objection  was  overruled  l>y  the  board,  and  the  Indenmities  that  were 
awarded  in  such  cases  were  promptly  ])aid  by  the  British  Government. 
By  the  treaty  of  1795  between  the  United  States  and  Spain  a  similar  com- 
mission was  constituted  for  the  purpose  of  determining  claims  on  account 
of  captures  and  condemnations  under  the  authority  of  Spain,  and  by  this 
commission  the  sentences  of  the  Spanish  admiralty  tribunals  were  not 
considered  as  an  obstacle  to  the  decision  of  the  claims  '' according  to  the 
merits  of  the  several  cises,  and  to  equity,  justice,  and  the  law  of  nations.'' 
Again,  provision  was  made  by  the  Florida  treaty  for  indemnifying  citizens 
of  the  United  States  for  unlawful  seizures  by  Spanisli  cruisers,  and  it 
was  never  so  much  as  doubted  by  the  commisMiouers  appointed  by  the 
United  States  to  distribute  that  indemnity,  that  they  had  authority  to 
intjuiro  into  cases  where  the  capture  had  been  affirmed  by  the  final  decision 
of  the  competent  tribunal  of  Spain.  Further  examples,  continued  Mr. 
Wheaton,  it  would  be  nuperlluous  to  give.  Although  the  theory  of  the 
law  of  nations  supposed  the  prize  tribunals  of  the  belligerent  to  decide 
exactly  as  if  they  were  established  by  and  sitting  in  a  neutral  country — 
that  is  to  say,  conformably  to  the  public  law  common  to  both  countries  — 
yet  it  was  common  knowledge  that  in  practice  such  tribunals  took  for 
their  guide  the  prize  ordinances  and  instructions  issued  by  the  belligerent 
sovereign,  without  8toi>ping  to  inquire  whether  they  were  consistent  with 
the  paramount  rub'.  This  ]>eing  so,  the  obvious  consequence  of  consider- 
ing their  sentences  as  conclusive  would  be  to  invest  the  belligerent  state 
with  legislative  power  over  the  rights  of  neutrals,  without  regard  to  the 
rules  of  the  law  of  nations.     Such  were  the  c<msequences  which  would 


'  Vattel,  liv.  2,  ch.  7,  sec.  85. 
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inevitably  flow  firom  such  a  misapplication  of  the  doctrine  of  the  concln- 
si venese  of  admiralty  sentences.  That  they  were  conclusive  on  the  question 
of  prise  or  no  prize,  so  as  to  effect  a  transfer  of  the  property  in  the  thing 
condemned  from  the  original  owner  to  the  captor,  was  a  principle  of  public 
law  undeniable  in  itself  and  necessary  to  peace  and  commerce.  It  seemed 
to  have  been  supposed  by  the  Danish  Government  that  the  demand  of  the 
United  States  was  for  a  judicial  revision  and  reversal  of  the  sentences  of 
eondemnation  which  had  been  pronounced  in  it8  tribunals,  as  the  United 
States  believed,  in  derogation  of  the  public  law.  This  supposition  was 
erroneoos.  The  demand  of  the  United  States  '*  was  for  the  indemnity  to 
which  the  citizens  of  the  United  States  were  entitled  in  consequence  of 
the  denial  of  justice  by  the  tribunals  in  the  last  resort,  and  of  the  responsi- 
bility thus  iucorred  by  the  Danish  Oovemment  for  the  acts  of  its  tribunals.'' 

Having  thus  endeavored  to  remove  the  preliminary  objection  of  Den- 
mark to  the  claims  of  the  United  States,  Mr.  Wheaton  next  proceeded  to 
examine  the  allegations  on  which  the  seizure  and  condemnation  of  the 
vessels  and  cargoes  sailing  under  the  American  flag  were  made  and  had 
been  attempted  to  be  justified.  Following  the  classification  made  in  his 
instmctions,  he  said  that  these  allegations  were ''  principally  three :  1.  The 
possesBion  of  false  and  simulated  papers  by  which,  it  was  alleged,  an 
American  character  was  stamped  on  British  property;  2.  Sailing  under 
British  convoy  whereby  it  was  alleged  our  vessels  lost  the  immunities  of 
oar  flag  and  subjected  themselves  to  be  treated  as  British  property ;  and 
S.  The  possession  of  French  consular  certificates  of  origin  after  the  French 
eonsals  were  forbidden  to  give  them,  except  to  vessels  sailing  direct  to 
French  ports."  ^  As  to  the  first  of  these  allegations,  Mr.  Wheaton  de- 
clared ''that  the  American  Government,  far  from  affording  any  favor  or 
protection  to  the  fraudulent  assumptions  of  itn  flag  during  the  late  mari- 
time war  in  Europe,  would  have  been  the  first  to  denounce  and  punish 
them.''  Into  the  particular  cases  iu  which  the  Danish  authorities  alleged 
that  snch  a  use  of  the  American  flag  was  made  he  would  not  enter.  These 
cases  had  been  fully  discussed  by  Mr.  Erving  whuHc  arguments  could  not, 
said  Mr.  Wheaton,  in  his  opinion,  be  satisfactorily  refuted.  He  would 
therefore  proceed  to  consider  the  grounds  on  which  the  seizure  and  con- 
demnation of  property  confessedly  belonging  to  citizens  of  the  Unite<l 
States  had  been  attempted  to  be  Justified  by  the  Danish  Government. 

This  involved,  said  Mr.  Wheaton,  the  second  Danish  allegation,  an  alle- 
gation which  had  been  applied  to  the  cases  included  in  the  list  (No.  1) 
inclosed  in  Mr.  Erving's  note  to  Mr.  De  Rosenkrantz  of  June  6,  1811.  In 
these  eases  the  property  was  condemned  under  the  royal  ordinance  of 
March  28, 1810,  clause  11,  Article  D,  which  declared  to  be  ^^good  and  law- 
fol  prize  snch  vessels  as,  notwithstanding  their  flag  is  considered  neutral 
as  well  with  regard  to  Great  Britain  as  to  the  powers  at  war  with  the  same 
nation,  still,  either  in  the  Atlantic  or  Baltic,  have  made  use  of  English 
convoy."  Under  this  clause,  said  Mr.  Wheaton,  vessels  and  cargoes  were 
eondemned  by  the  high  court  of  admiralty,  though  in  most  if  not  in  all 
tQch  cases  there  was  satisfactory  proof  that  the  vessels  ha<l  been  com- 
pelled to  join  the  British  convoy,  and  though   the  ordinance  in  question 


>lir.  Clay,  Sec.  of  State,  to  Mr.  Wheaton,  May  31,  1827,  H.  Doc.  249,  22 
Cong.  1  sees. 
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was  unknowD  at  St.  Petersburg  when  they  sailed  from  that  port.  Who- 
ever considered  the  geographical  position  of  the  Baltic  Sea,  its  outlets 
into  the  ocean,  and  the  winds  and  currents  by  which  its  navigation  was 
a£fected,  would  readily  perceive  how  difficult  it  must  have  been  for  neutral 
vessels  passing  during  the  late  war  through  the  narrow  and  sinuous  chan- 
nels to  avoid  becoming  entangled  in  the  nnm<»rou8  convoys  of  the  enemy 
of  Denmark,  even  supposing  there  was  no  disposition  on  the  one  side  to 
receive,  and  on  the  other  to  impart,  protection  against  the  multiplied 
perils  of  those  times.  To  make  the  protection  accidentally  received  by 
or  forcibly  obtruded  upon  the  neutral,  under  these  circumstances,  aground 
of  confiscation,  was  an  injustice  strikingly  apparent.  But  it  was  less 
material,  said  Mr.  Wheaton,  to  dwell  on  this  aspect  of  the  case,  because 
the  United  States  wholly  denied  the  principle  on  which  the  clause  in 
question  was  founded.  This  clause,  as  construed  by  the  Danish  tribu- 
nals, involved,  so  Mr.  Wheaton  declared,  **  the  application. of  a  principle 
(to  say  the  lea^t)  of  doubtful  authority,  to  the  confiscation  of  neutral 
property  for  a  supposed  ofiense,  committed,  not  by  the  owner,  but  by  his 
agent,  without  the  knowledge  or  orders  of  the  owners,  under  a  belligerent 
edict,  retrospective  in  its  operation,  because  unknown  to  those  whom  it 
was  to  afi'ect.''  As  interpreted  by  the  Danish  tribunals,  it  made  ''the 
fact  of  having  navigated  under  the  enemy's  convoy  *  *  »  ^^r  ae,  a 
Justifiable  cause  (not  of  capture  merely,  but)  of  condemnation  in  the  tribu- 
nals of  the  opposite  belligerent,  and  that  without  inquiring  into  the  proofs 
of  proprietary  interest,  or  the  circumstances  and  motives  under  which  the 
captured  vessel  had  joined  the  convoy,  or  into  the  legality  of  the  voyage, 
or  the  innocence  of  her  conduct  in  other  respects.''  A  belligerent  preten- 
sion so  harsh,  apparently  so  new,  and  so  important  in  its  consequences, 
said  Mr.  Wheaton,  must,  before  neutral  nations  could  consent  to  it,  be  rig- 
orously demonstrated  on  the  authority  of  writers  and  the  usage  of  nations ; 
yet  no  expounder  of  the  law  of  nations  even  mentioned  it,  and  still  less 
could  it  be  asserted  that  any  neutral  nation  had  ever  acquiesced  in  it. 
Great  Britain  had  denied,  while  Denmark  had  asserted,  the  right  of  a  neu- 
tral state  to  resist  the  exercise  of  the  belligerent  right  of  visitation  and 
search  by  means  of  convoy  consisting  of  its  own  ships  of  war,  but  even 
the  records  of  the  British  conrts  might  be  searched  in  vain  for  any  support 
of  the  pretension  that  the  fact  of  having  sailed  under  belligerent  convoy 
was  in  all  cases  and  under  all  circumstances  conclusive  cause  of  oondem 
nation.  The  American  vessels  in  question  were  engaged  in  their  accus- 
tomed and  lawful  trade  between  the  United  States  and  Russia;  they  were 
unarmed  and  made  no  resistance  to  the  Danish  cruisers ;  they  were  captured 
on  the  return  voyage,  after  having  piissed  up  the  Baltic  and  been  subjected 
to  an  examination  by  the  Danish  cruisers  and  authorities  by  which  their 
neutrality  was  established,  and  they  were  condemned  under  an  edict 
which  was  unknown  when  they  letli  Cronstadt,  and  which,  unless  it  could 
be  shown  strictly  consistent  with  the  preexisting  law  of  nations,  must  be 
considered  as  an  unauthorized  measnre  of  retrospective  legislation.  Being 
found  in  company  with  an  enemy's  convoy  might  indeed  furnish  a  pre- 
sumption that  the  captured  vessel  and  cargo  belonged  to  the  enemy,  but 
it  was  a  slight  presumption  only,  which  would  readily  yield  to  counter- 
vailing proof,  and  for  this  purpose  the  vessel  shonld  have  been  permitted 
to  show,  for  example,  that  she  had  been  compelled  to  Join  the  convoy,  or 
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that  she  had  joined  it  not  to  protect  herself  from  examination  by  Danish 
craisers  but  against  others  whose  notorious  conduct  and  avowed  princi- 
ples rendered  it  certain  that  captures  by  them  would  be  followed  by  con- 
demnation. Mr.  Wheaton  went  still  further  and  contended  that  since 
Denmark  had,  as  a  neutral,  asserted  the  right  to  protect  her  commerce 
against  belligerent  visitation  and  search  by  means  of  armed  convoys  of 
her  own  pnblio  ships,  she  conld  not  consistently  assert  a  right  to  con- 
demn neutral  vessels  for  sailing  under  belligerent  convoy.  Great  Britain 
treated  navigating  under  the  convoy  of  a  neutral  ship  as  a  grouud  of  con- 
demnation, because  it  tended  to  defeat  the  lawful  right  of  belligerent 
search  and  render  every  attempt  to  exercise  it  a  contest  of  violence.  But 
the  belligerent  had  a  right  to  resist ;  and  the  masters  of  the  vessels  under 
his  convoy,  not  participating  in  his  resistance,  could  no  more  be  involved 
in  the  legal  consequences  of  resistance  than  could  the  neutral  shipper  of 
goods  on  a  belligerent  vessel  or  the  neutral  owner  of  goods  found  in  a 
belligerent  fortress.  The  right  of  capture  in  war  extended  only  to  things 
actually  belonging  to  the  enemy,  or  to  such  as  were  considered  as  con- 
structively belonging  to  him,  because  taken  in  a  trade  prohibited  by  the 
laws  of  war.  It  was  not  pretended  that  the  American  vessels  in  question 
were  actually  the  enemy's  property,  and  it  could  not  be  shown  that  they 
were  constructively  his.  If  they  hud  been  armed,  and  had  thus  con- 
tributed to  augment  the  force  of  the  belligerent  convoy,  or  if  they  had 
aetoally  participated  in  battle  with  the  Danish  cruisers,  they  would  justly 
have  fallen  by  the  fiAte  of  war.  But  they  were  unarmed  merchantmen, 
whose  junction  with  the  British  convoying  squadron,  by  expanding  the 
sphere  of  its  protection,  tended  to  weaken  it,  and  instead  of  participat- 
ing in  the  enemy's  resistance,  there  was  in  fact  no  1>attle  and  no  resist- 
ance, and  they  fell  a  defenseless  prey  to  the  force  of  the  assailants.  The 
alleged  illegality  of  the  conduct  of  the  neutral  masters  must  therefore  be 
referred  back  to  the  circumstance  of  their  joining  the  convoy.  Pursuing 
his  argument  from  this  point,  Mr.  Wheaton  said : 

''But  why  should  this  circumstance  be  considered  illegal  any  more  than 
a  neutral  taking  shelter  in  a  belligerent  port,  or  under  the  guns  of  a  bel- 
ligerent fortress,  which  is  subsetiuently  invaded  and  taken?  The  neutral 
cannot  indeed  seek  to  escape  from  visitation  and  search  by  unlawful  means, 
either  of  force  or  of  fraud.  But  if,  by  the  use  of  any  lawful  and  innocent 
means,  he  may  escape,  what  is  to  hinder  his  resorting  to  such  means  for 
the  purpose  of  avoiding  so  vexatious  a  procedure f  Tlie  belligerent  cruis- 
ers and  prize  courts  have  not  always  been  so  moderate  and  just  as  to  ren- 
der it  desirable  for  neutrals  voluntarily  to  seek  for  an  opportunity  of 
being  examined  and  judged  by  them.  And  if,  in  Tact,  in  respect  to  the  trade 
of  the  Baltic  sea,  the  conduct  of  one  of  the  great  belligerent  powers  was 
more  favorable  to  neutral  commerce  than  that  of  the  other,  what  should 
prevent  the  neutral  from  availing  himself  of  this  circumstance,  so  far  as 
he  might  without  infringing  any  just  right  of  the  latter?  Upon  the  sup- 
position that  justice  was  administered  promptly,  impartially,  and  purely, 
m  the  prize  tribunals  of  Denmark,  the  American  ship- masters  could  have 
had  no  motive  to  wish  to  avoid  an  examination  by  Danish  cruisers,  since 
their  proofs  of  property  were  clear,  their  voyages  lawful,  and  they  were 
not  ooDSoious  of  being  exposed  to  the  slightest  hazard  of  condenmatiou  in 
these  tribunals.  Indeed  some  of  these  vessels  had  been  examined  on  their 
voyage  up  the  Baltic,  and  acquitt<?d  by  His  Majesty's  tribunals.  Why, 
then,  should  a  guilty  motive  be  imputed  to  them,  when  their  conduct  can 
be  more  naturally  explained  by  an  innocent  onef  Surely,  in  the  multi- 
plied ravages  to  which  the  American  commerce  was  then  exposed  on  every 
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sea.  from  the  sweeping  decrees  of  conflscation  falminated  by  the  great 
belligerent  powers,  the  conduct  of  these  parties  may  be  sufficiently  ac- 
counted for  without  resorting  to  the  supposition  that  they  meant  to  resist, 
or  oven  to  evade,  the  exercise  of  the  belligerent  rights  of  Denmark.  Had 
they  indeed  been  aware  of  the  vexations  delays,  the  heavy  expenses,  and 
the  arbitrary  fines,  to  which  they  were  exposed  In  the  Danish  tribunals, 
even  in  cases  where  restitution  was  finally  awarded,  and  still  more  if  they 
had  been  conscious  that,  where  condemnation  should  be  pronounced  by 
t^ose  tribunals,  upon  grounds  ever  so  slight,  the  formal  sentences  thus 
rendered  would  be  considered  as  forming  a  perpetnal  bar  to  any  subsequent 
appeal  to  the  e(iuity  of  His  Majesty's  government,  they  might  have  shrunk 
from  the  hazard  of  such  fearful  consequences,  and  taken  shelter  in  the 
arms  of  that  power,  which  was  so  soon  to  become  the  enemy  of  their 
country,  rather  than  rely  upon  the  justice  of  a  state  with  which  she  had 
always  cultivated  the  most  amicable  relations.  On  the  other  band,  had 
they  known  of  the  existence  of  the  royal  ordinance  of  March,  1810,  which 
made  the  fact  of  having  used  British  convoy  a  oouclusive  cause  of  con> 
demnation,  they  would  have  preferred  to  encounter  all  these  multiplied 
but  contingent  perils,  rather  than  the  certainty  of  the  fate  which  awaited 
them  on  capture  uuaer  convoy.  So  that  the  innocence  of  their  motives, 
and  the  good  faith  of  their  acts,  is  manifest  from  every  view  of  their  con- 
duct, whilst  the  supposition  that  they  took  shelter  under  enemy's  convoy, 
because  they  were  carrying  an  enemy's  traffic,  is  contradicted  by  the  sat- 
isfactory proofs  which  they  furnished,  of  the  neutrality  of  their  property , 
and  the  lawfulness  of  their  voyages. 

''Even  admitting,  then,  that  the  neutral  American  had  no  right  to  pnt 
himself  under  convoy,  iu  order  to  avoid  the  exercise  of  the  right  ofvisitation 
and  search  by  a  /nVnd,  as  Denmark  professed  to  be,  he  had  still  a  perfect 
right  to  defend  himself  against  his  enemy,  as  France  had  shown  herself  to 
be,  by  her  conduct,  and  the  avowed  principles  upon  which  she  had  declared 
open  war  against  all  neutral  trade.  Denmark  had  a  right  to  capture  the 
commerce  of  her  enemy,  and,  for  that  pnrpose,  to  search  and  examine  ves- 
sels under  the  neutral  nag,  whilst  America  had  an  equal  right  to  protect 
her  commerce  against  French  capture,  by  all  the  means  allowed  by  the 
ordinary  laws  of  war  between  enemies.  The  exercise  of  this  perfect  right 
was  wholly  unafiected  by  the  circumstance  of  the  war  existing  between 
Denmark  and  England,  or  by  the  alliance  between  Denmark  and  France. 
America  and  England  were  at  peace.  The  alliance  between  Denmark  and 
France  was  against  England,  not  against  America;  and  His  Ma,iesty'8 
Government,  which  refused  to  adopt  the  decrees  of  Berlin  and  Milan  as 
the  rule  of  its  conduct  towards  neutrals,  cannot  snrely  consider'  it  as 
culpable,  on  the  part  of  the  American  shipmasters,  to  have  defended 
themselves  against  the  operation  of  those  decrees,  by  every  means  in  their 
power.  If  the  use  of  any  of  these  means  conflicted  in  any  degree  with 
the  belligerent  rights  of  Denmark,  that  was  an  incidental  consequence, 
which  could  not  be  avoided  by  the  parties  without  sacrificing  their  incon- 
testible  right  of  self-defense. 

''But  it  may  ])erhaps  be  said  that  as  resistance  to  the  exercise  of  the 
belligerent  right  of  visitation  and  search  is,  by  the  law  and  usage  of  na- 
tions, a  substantive  ground  of  condemnation  in  the  case  of  the  maater  of  a 
single  ship,  still  more  must  it  be  ho  where  many  vesaeU  are  tusociated  for  the 
purpose  of  defeating  the  exercise  of  the  same  right. 

"In  order  to  render  the  two  cases  here  stated  perfectly  analogous,  there 
must  have  been  an  actual  resistiince  on  the  part  of  the  vessels  in  question, 
or  at  least  on  the  part  of  the  enemy's  fleet  having  them  at  the  time  under 
its  protection,  so  as  to  connect  them  inseparably  with  the  acts  of  the  en- 
emy. Here  was  no  actual  resistance  on  the  partof  either,  but  only  a  oon^ 
structive  resistance  on  the  part  of  neutral  vessels,  implied  from  the  fact 
of  their  having  joined  the  enemy's  convoy.  This,  however,  was  at  most 
a  mere  intention  to  resist,  never  carried  into  efiect,  which  has  never  been 
considered,  in  the  case  of  a  single  ship,  as  involving  the  penalty  of  con- 
fiscation. And  the  Government  of  the  United  States  has  always  regarded 
it  [as]  a  peculiarly  objectionable  feature  in  the  ordinance  of  1810,  ae  inter- 
preted by  the  tribunals  (which  interpretation  has  never  been  disavowed 
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by  the  Danish  GovenimeDt),  that  it  considered  the  fact  of  having  nuide  use 
of  British  convoy  as  an  indelible  offense,  to  be  visited  with  the  penalty  of 
confiscation,  even  after  the  vessels  had  separated  from  the  convoy,  or  on 
the  retnm  voyage  where  they  had  made  use  of  convoy  goin^  up  the  Baltic. 

''But  the  res&tance  of  the  master  of  a  single  ship,  which  is  supposed  to 
be  analogous  to  the  case  of  convoy,  must  refer  to  a  neutral  master,  whose 
resistance  would  probably,  by  the  established  law  of  nations,  involve  both 
ship  and  cargo  in  the  penalty  of  confiscation.  The  same  principle  would 
not,  however,  apply  to  the  case  of  an  enemy  master,  who,  having  an  incon- 
testible  right  to  resist  his  enemy,  such  resistance  could  not  affect  the  neu- 
tral owner  of  the  cargo,  unless  he  was  on  board,  and  had  actually  partici- 
pated ill  the  resistance. 

''Such  was,  in  a  similar  case,  the  judgment  of  Sir  William  Scott,  whose 
decisions  mav  certainly  be  considered  as  very  good,  and  even  conclusive 
anthority,  where  he  decides  anything  favorable  to  neutral  rightSj  however 
qnestionable  they  may  be  thought  where  they  tend  to  confirm  belligerent 
pretensions.  80,  also,  the  right  of  a  neutral  to  transport  his  goods  on 
Doard  of  an  armed  belligerent  vessel  was  solemnly  affirmed  by  the  decision 
of  the  highest  tribunal  in  the  United  States,  during  the  late  war  with 
GrcHit  Britain,  after  a  most  elaborate  discussion,  in  which  all  the  princi- 
ples and  ansilogies  of  public  law,  bearing  upon  the  question,  were  thor- 
onghly  examined  and  considered. 

**The  Anieriean  commissioner,  then,  confidently  relies  upon  the  posi- 
tion before  assumed  by  him,  that  the  entire  silence  of  all  the  authoritative 
writers  on  public  law  as  to  any  such  exception  to  the  general  freedom  of 
nentral  navigation,  laid  down  by  them  in  such  broad  and  comprehensive 
terms,  and  of  every  treaty  made  for  the  special  purpose  of  defining  and 
regulating  the  rights  of  nentral  commerce  and  navigation,  constitutes,  of 
itself,  a  strong  negative  authority  to  show  that  no  such  exception  exists, 
especially  as  the  freedom  is  expressly  extended  to  every  case  which  has 
the  slightest  resemblance  to  that  now  in  question.  It  cannot  be  denied 
that  the  goods  of  a  Mend,  found  in  an  enemy's  fortresH,  are  exempt  from 
confiscation  as  prize  of  war;  that  a  neutral  may  lawfully  carry  his  goods 
in  an  armed  belligerent  ship;  that  the  neutral  shipper  of  goods  on  board 
an  enemy*s  vessel  (armed  or  unarmed),  is  not  responsible  for  the  conse- 
quences of  resistance  by  the  enemy  masU^r.  How,  then,  can  the  neutral 
owner,  both  of  ship  and  cargo,  be  responsible  for  the  acts  of  the  belliger- 
ent convoy,  under  the  protection  of  which  his  property  lias  been  placed, 
not  by  his  owu  immediate  act,  but  by  thnt  of  the  master,  proceeding  with- 
out tiie  knowledge  or  instructionn  of  the  owner? 

'*  Such  would  certainly  be  the  view  of  this  question  if  we  apply  to  it  the 
largest  measure  of  belligerent  rights  ever  asMunied  by  any  maritime  state. 
But  when  examined  by  those  milder  interpretations  of  public  law,  which 
the  Danish  Government,  in  common  with  the  other  Northern  powers  of 
Europe,  has  hitherto  patronized,  it  will  be  found  still  more  clear  of  doubt. 

**  Ii,  HS  Denmark  has  always  insisted,  a  neutral  may  lawfully  arm  him- 
self ugainst  all  the  belligerents;  if  ho  may  place  himself  under  the  con- 
voying force  of  his  own  country,  so  as  to  defy  the  exercise  of  belligerent 
force  to  compel  him  to  submit  to  visitation  and  search  on  the  high  seas, 
the  conduct  of  the  neutral  Americans  who  were  driven  to  take  shelter 
under  the  floating  fortresses  of  the  enemy  of  Denmark,  not  for  the  purpose 
of  resisting  the  exercise  of  her  belligerent  rights,  but  to  protect  themselves 
against  the  lawless  violence  of  those  whose  avowed  purpose  rendered  it 
certain  that,  notwithstanding  their  neutrality,  capture  would  1)e  followed 
by  inevitable  condemnation,  will  ttnd  its  complete  vindication  in  those 
principles  which  the  publicists  and  statesmen  of  his  country  have  main- 
tained in  the  face  of  toe  worhl. 

**  Had  the  American  commerce  in  the  Baltic  been  placed  nnder  the  protec- 
tion of  tbeships  of  war  of  the  United  iStates,  as  it  is  admitted  it  might  have 
been,  the  belligerent  rights  of  Denmark  would  have  been  just  as  much  in- 
friujged  as  they  were  by  what  actually  happened.  In  that  case,  the  Danish 
cmiser  must  (npon  Danish  principles)  have  been  satisfied  with  the  assurance 
of  the  commander  of  the  American  convoying  squadron  of  the  neutrality  of 
the  ships  and  cargoes  sailing  under  his  protection.    But  that  assurance 
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conld  only  have  been  founded*  upon  their  being  accompanied  with  the  or- 
dinary documents  found  on  board  of  American  vessels,  and  issued  by  the 
American  Government,  upon  the  representations  and  proofs  furnished  by 
the  interented  parties.  If  these  may  be  false  and  fraudulent  in  the  one 
case,  so  may  they  be  in  the  other,  and  the  I  Danish  Government  is  equally 
deprived  of  all  means  of  examining  their  authenticity  in  both.  In  the  one, 
it  18  deprived  of  these  means  by  its  own  voluntary  acquiescence  in  the 
statement  of  the  commander  of  the  convoying  squadron ;  in  the  other,  by 
the  presence  of  a  superior  enemy's  force  preventing  the  Danish  cruiser 
from  exercising  his  right  of  search.  This  is  put,  for  the  sake  of  illustra- 
tion, upon  the  supposition  that  the  vessels  under  convoy  had  escaped  from 
capture,  for  upon  that  supposition  only  could  any  actual  iigury  have 
been  sustained  by  Denmark  as  a  belligerent.  Here  they  were  captured 
without  hostile  conflict,  and  the  question  is,  whether  they  are  liable  to 
conliscation  for  having  navigated  under  the  enemy's  convoy,  notwithstand- 
ing tlie  neutrality  of  the  property,  and  the  lawfulness  of  the  voyage  in 
other  respects?  Even  supposing,  then,  it  was  the  intention  of  the  Ameri- 
can shipmasters,  in  sailing  with  the  British  convoy,  to  escape  from  Danish 
as  well  as  French  cruisers,  that  intention  has  failed  of  its  effect;  and  it 
may  be  anked  what  belligerent  right  of  Denmark  has  been  practically  in- 
jured by  such  an  abortive  attempt?  If  any,itmust  betherignt  of  visitation 
and  search.  But  the  right  of  visitation  and  search  is  not  asubstantive  and  in- 
dependent right,  with  whi<'h  belligerents  are  invested  by  the  law  of  nations 
for  the  purpose  of  wantonly  vexing  and  interrupting  the  commerce  of  neu- 
trals. It  is  a  right  growing  out  of  the  greater  right  of  capturing  enemy's 
property  or  contraband  of  war,  and  to  be  used  as  means  to  an  end  to 
enforce  the  exercise  of  that  right.  Here  the  exercise  of  the  right  was 
pever,  in  fact,  opposed,  and  no  injury  has  accrued  to  the  belligerent.  But 
it  may  be  said  that  it  might  have  been  opposed,  and  entirely  defeated,  had 
it  not  been  for  the  accidental  oircninstauce  of  the  separation  of  these  ves- 
sels from  the  convoying  force,  and  that  the  entire  commerce  of  the  world 
with  the  Baltic  sea' might  thus  have  been  effectually  protected  from  Dan- 
ish capture.  And  it  may  be  asked  in  reply,  what  injury  would  have  re- 
sulted to  the  belligerent  rights  of  Denmark  from  this  circumstance?  If 
the  ])i-operty  be  neutral,  and  the  voyage  lawful  (as  they  were  in  the  pres- 
ent instance),  what  injury  would  result  from  the  vessels  escaping  from 
examination?  On  the  other  hand,  if  the  property  was  that  of  the  enemv, 
its  escape  must  be  attributed  to  the  superior  force  of  the  enemv,  which, 
though  a  lo88,  would  not  be  an  injury  of  which  Denmark  woufd  have  a 
legal  ri^ht  to  complain.  Unless  it  can  be  shown  that  a  neutral  A'essel 
navigating  the  seas  is  bound  to  volnnteer  to  he  searched  by  the  belligerent 
cruisers,  and  that  she  has  no  right  to  avoid  search  by  any  meanSf  it  is  ap- 
parent that  she  may  avoid  it  by  any  means  which  are  not  unlawful.  Vio- 
lent resistance  to  search,  rescue  ai'ter  seizure,  fraudulent  spoliation,  or 
concealment  of  papers,  are  all  confessedly  unlawful  means,  which,  unless 
extenuated  by  circumstances,  may  justly  be  visited  with  the  penalty  of 
contiscation.  Those  who  allege  that  sailing  under  belligerent  convoy  is 
also  attended  by  the  same  consequences,  must  show  it  by  appealing  to  the 
oracles  of  public  law,  to  the  text  of  treaties,  to  some  decision  of  an  in- 
ternational tribunal,  or  to  the  general  practice  and  understanding  of 
nations.  If  all  these  are  silent  upon  the  subject,  can  it  be  expected  that 
the  Government  of  the  United  Staters  will  relinquish  their  claim  to  an  in- 
demnity for  the  property  of  their  citizens  thus  captured  and  confiscated, 
even  if  the  question  were  more  doubtful  than  it  is,  upon  principle  and 
analogy  ? 

**The  third  general  ground  of  capture  of  American  vessels  and  cargoes, 
that  of  their  being  possessed  of  French  consular  certificates  of  origin  after 
the  French  consuls  m  the  United  States  were  prohibited  by  their  own  gov- 
ernment to  issue  them,  except  to  vessels  bound  directly  to  the  ports  of  France, 
proceeded  upon  a  mistaken  assumption  of  fact.  The  French  consuls  were 
accustomed  to  give  their  certificates  to  any  American  vessel  applying  for 
them,  without  regard  to  the  port  of  destination,  except  that  it  must  be  a 
port  of  France,  or  of  an  ally  of  France,  or  of  a  neutral  power.  In  the 
year  1810  the  French  Government  forbade  the  granting  these  certificates 
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to  any  other  Teasels  than  those  bonnd  to  the  ports  of  France;  hot  the 
iostmctions  to  that  effect  did  not  reach  the  French  consols  in  toe  United 
States  until  the  13th  of  November  of  that  year,  prior  to  which  time  those 
oertiiiGates  bore  date  which  were  made  the  pretext  for  the  seizure  of  Amer- 
ican vessels  by  the  Danish  crnisers.  Even  if  the  certificates  had  been 
sporions,  as  was  supposed,  contrary  to  the  fact,  that  wonld  not  have  been 
a  insti liable  oanse  fur  the  seizure  and  confiscation  of  an  American  vessel 
under  Danish  authority,  whatever  might  have  been  the  consequences  in 
the  tribnnals  of  France  of  a  capture  by  a  French  cruiser.  As  to  Denmark, 
a  French  certificate  of  origin,  not  being  a  document  required  by  the  law 
of  nations,  was  a  paper  altogether  unimportant  and  superfluous.  Indeed 
it  is  difficult  to  conceive  how  it  should  even  have  been  otherwise  consid- 
•«red  by  the  Danish  tribunals,  since  it  is  said  that  His  Majesty  had  not 
adopteid  the  decrees  of  Berlin  and  Milan,  and  the  other  violent  measures 
of  France  against  neutral  trade. ^ 

In  communicating  this  argument  to  his  government, 
OradiiaiMi  of  a       ^j.  Wheaton  said  he  flattered  himself  that  the  views 

he  had  taken  of  the  question  of  the  oonclusiveness 
of  prize  sentences  would  induce  the  Danish  Government  ''once  more  to 
abandon  this  ground.''  It  seems  to  have  had  that  efi'ect,  though  it  did 
not  at  the  moment  produce  any  apparent  result.^  Nevertheless,  after  fur- 
ther negotiations  the  Danish  commissioners  at  length  offered  a  sum  which 
Mr.  Wheaton  decided  to  accept,  and  on  March  28,  1830,  he  signed  with 
them  a  convention  in  which  provision  was  made  for  its  payment.^ 

By  this  convention  His  Majesty  the  King  of  Den- 
Ttoms  «f  tha  Can-     mi^t,  while  renouncing  the  indemnities  which  "  might 

be  claimed''  from  the  Government  of  the  United  States 
on  account  of  the  seizure,  detention,  condemnation,  or  confiscation  of  ves- 
sels, cargoes,  or  other  property,  engaged  to  pay  to  the  United  States  the 
sum  of  650,000  Spanish  milled  dollars,  ''  on  account  of  the  citizens  of  the 
United  States  who  have  preferred  claims  relating  to  the  seizure,  deteu- 
tion,  condemnation,  or  confiscation  of  their  vessels,  cargoes,  or  property 
whatsoever,  by  the  public  and  private  armed  ships,  or  by  the  tribunals  of 
Denmark,  or  in  the  states  subject  to  the  Danish  scepter."  It  was  agreed 
that  this  sum  should  be  paid  in  three  equal  installments  on  March  31, 1831, 
September  30, 1831,  and  September  30,  1832,  respectively,  with  interest  on 
the  second  and  third  installments  from  March  31,  1831,  at  the  rate  of  4 
per  ceut  per  annum.  The  distribution  of  the  fund  was  committed  to  the 
United  States,  and  for  the  purpose  of  adjusting  the  claims  described  in 
the  convention  the  United  States  engaged  to  establish  a  ^^  board  of  com- 
missioners, consisting  of  three  citizens  of  the  United  States,"  who  should 


1  H.  Doc.  249, 22  Cong.  1  sess.  34-38. 

•H.  Doc.  249,  22  Cong.  1  sess.  22. 

'With  reference  to  the  sum  which  he  accepted,  Mr.  Wheaton,  in  a 
dispatch  to  Mr.  Van  Buren,  said:  '^I  have  not  before  mo  sufficient  mate- 
rial from  which  to  form  a  judgment  as  to  the  real  amount  of  the  losses 
unjustly  sustained  by  our  citizens  from  Danish  captures.  You  will  find 
that  Mr.  £rving,  in  his  correspondence,  estimates  the  actual  loss  at  about 
$1,750,000,  reckoning  about  thirty-five  condemnations  'quite  unjust,'  to 
use  his  own  expression.  But  supposing  the  real  injury  to  have  boeu  con- 
siderably greater,  the  sum  now  recovered,  considering  the  diminished 
resources  of  this  exhausted  country,  will,  I  trust,  be  considered  as  a  toler- 
able salvage  from  this  calamitous  concern."  (Davis's  Notes:  Treaties  and 
Conventiona,  1776-1887,  p.  1287.) 
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be  appoliitad  bj  the  Prandeoft,  bj  aad  witb  the  adriee  and  cooteBt  of 
ib«  S^iiate,  aad  who  should  mael  at  Waahioglon  and  withia  two  yean 
from  thatiaeof  their  fifstmeeiiiig  "  rceeiTo,  examiae^  aad  daeida  npoa  the 
aaooDt  and  Taliditj  of  all  soeh  claina,  aceordiag  to  the  ■arita  of  the 
■ereral  easea,  and  to  jnatice,  eqoity,  and  the  law  of  natMwia-^  The  com- 
miiaioDtf^rs  were  required  to  take  an  oath  or  affirmation  *^for  the  faithful 
aad  diligent  dlieharge  of  their  dntiea.'*  Thej  were  ''aathorized  to  hear 
and  examine,  on  oath  or  affirmation,  everj  question  "  relating  to  the  claims 
before  them,  and  "  to  receiTe  all  suitable  anthentie  teatiuMoy  concerning 
the  same."  And  in  order  to  faeilitate  the  proceedings  of  the  board  the 
King  of  Denmark  engaged,  ''when  thereunto  required,  to  cause  to  be 
delirered  to  any  person  or  persons  who  shall  be  duly  authorized  for  that 
purpose  by  the  Goremment  of  the  United  Statea,  in  addition  to  the  papers 
already  delivered,  all  the  acts,  documents,  ship's  papers  and  prize  pro- 
ceedings which  may  still  remain  in  the  archives  of  the  High  Court  of 
Admiralty,  or  the  Prize  Tribunala  of  Denmark,  relating  to  the  seizure, 
detention,  condemnation,  or  confiscation  of  the  yeesels,  cargoes,  or  prop- 
erty whatsoerer,  belonging  to  the  citizens  of  the  United  States  of  America 
before  the  said  tribunals/'  It  was  further  provided  that  the  commiaaioners 
should  "award  and  cau8e  to  be  distributed,  among  the  several  parties 
whose  claims  shall  be  allowed  by  the  board,  the  sum  mentioned''  in  the 
convention,  in  proportion  to  the  amounts  of  their  respective  claims  thus 
allowed.  Finally  it  was  declared  that  the  ''intention  of  the  two  high 
contracting  parties  being  solely  to  terminate,  definitely  and  irrevocably, 
all  the  claims  which  have  hitherto  been  preferred,"  the  convention  was 
"only  applicable  to  the  eases  therein  mentioned,  and  having  no  other 
object  can  never  hereafter  be  invoked  by  one  party  or  by  the  other  as  a 
precedent  or  rule  for  the  future." 

In  order  to  carry  this  convention  into  efiect,  an  act 
jUt of  OonfreM.      was  passed  by  Congress'  by  which  it  was  provided 

that  "the  commissioners  who  are  or  may  be  appointed 
by  the  President  of  the  United  States,  by  and  with  the  advice  and  consent 
of  the  Senate,  in  pursuance  of  the  third  article  of  the  convention,"  should 
meet  at  Washington,  and  within  two  years  from  the  time  of  their  first 
meeting  "receive,  examine,  and  decide  upon  the  amount  and  validity  of 
all  such  claims  as  may  be  presented  to  them  and  are  provided  for  by  the 
convention  referred  to,  according  to  the  merits  of  the  several  cases,  and 
to  Justice,  equity,  and  the  law  of  nations,  and  according  to  the  provisions 
of  said  convention."  The  President  was  authorized  to  appoint  a  secietary 
to  the  commission,  and  the  commissioners,  or  a  majority  of  them,  with 
the  secretary,  were  reqaired  to  convene  at  Washington  on  the  first  Monday 
in  April  1831  and  to  proceed  to  execute  the  daties  of  their  commission. 
It  was  provided  that  all  papers  in  the  Department  of  State  relating  to  the 
olaims  should  be  delivered  to  the  commission.  The  commissioners  were 
empowered  to  make  all  needfal  rules  and  regulations  for  the  government 
of  their  procedure.  Their  salary  was  fixed  at  $3,000  a  year  and  that  of 
the  se<'retary  at  $2,000,  and  the  President  of  the  United  States  was  author- 
ized to  make  provision  for  their  contingent  expenses.  At  the  close  of 
their  labors  they  were  directed  to  deposit  their  records  and  all  other 


a 


^  Act  of  February  25,  1831,  4  Stats,  at  L.  446. 
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papers  in  the  posaeesion  of  the  commiBaion  or  its  officers  in  the  Depart- 
ment of  State. 

As  commissioners  the  President  appointed  Georji^e 
•f  Com-  Winchester,  William  J.  Duane,  and  Jesse  Huyt,  aud 
as  secretary  Rohert  Fulton.  They  met  in  Washing- 
ton on  Monday,  April  4,  1831,  and  in  ohedience  to  the  act  of  Congress 
took  an  oath  fkithfdlly  to  perform  the  duties  of  their  respective  offi- 
ces.* The  oommissioners  then  addressed  a  letter  to  Mr.  Van  Buren,  as 
Secretary  of  State,  informing  him  of  their  organization,  and  received  in 
reply,  at  their  rooms,  *Mn  a  building  on  Capitol  Hill,  formerly  occupied 
by  Coogrees,"  several  boxes  of  papers.  In  the  letter  with  which  these 
'  papers  were  transmitted  Mr.  Van  Buren  informed  the  commissioners  that 
an  agent  had  been  sent  by  the  United  States  to  Sweden,  with  the  permis- 
sion of  the  government  of  the  latter  country,  for  the  purpose  of  with- 
drawing from  the  tribunals  of  Norway  such  documents  as  might  be  useful 
and  neceesary  in  deciding  upon  claims  under  the  convention. 

On  the  6th  of  April  1831  the  commissioners  adopted 
the  following  rules : 


'*Orderedy  that  all  persons  having  claims  under  the  convention  between 
the  United  States  of  America  and  His  Majesty  the  King  of  IJenmark,  con- 
cluded and  siffued  at  Copenhagen  on  the  28th  day  of  March  1830,  which 
are  to  be  received  by  the  commissioners,  do  tile  a  memorial  of  the  same 
with  the  secretary  of- the  board  to  the  end  that  they  may  hereafter  be 
clnly  examined,  and  the  validity  and  amount  thereof  decided  upon,  accord- 
iug  to  the  merits  of  the  several  cases  and  the  suitable  and  authentic 
tetitimonv  concerning  them  which  may  hereafter  be  required.  The  said 
memorial  must  be  addressed  to  this  board.  It  must  set  forth  minutely 
and  particularly  the  various  facts  and  circunistanceH  whence  the  right  to 
prefer  such  claun  is  derived.  It  nmst  be  verified  by  the  affidavit  of  the 
claimant. 

''And  in  order  that  claimants  may  be  informed  of  what  is  now  considered 
by  the  commission  as  essential  to  be  averred  and  established  before  any 
such  memorial  can  be  received  by  this  board,  it  is  further, 

**  Ordered^  that  each  claimant  shall  declare  in  his  said  memorial,  for  and 
in  behalf  of  whom  the  said  claim  is  preferred,  and  whether  the  amount 
thereof,  and  of  au^  part  thereof,  if  allowed,  does  now,  aud  at  the  time 
when  the  said  claim  arose  did,  belong  solely  and  absolutely  to  the  said 
claimant  or  to  any  other,  and  if  any  other,  what  person;  aud  in  cases  of 
claims  preferred  for  the  beuffit  of  any  other  than  the  claimant,  the  memo- 
rial to  be  exhibited  must  further  set  forth,  when,  why,  and  by  what  means, 
and  for  what  consideration,  such  other  has  become  entitled  to  the  amount 
or  any  part  of  the  amount  of  the  said  claim.  The  memorial  required  t>o 
be  exhibited  by  all  claimants  must  also  set  forth  and  certainly  declare, 
whether  the  claimant,  as  well  as  any  other  for  whose  beneHt  the  claim  is 
preferred,  is  now,  and  at  the  time  when  the  said  claim  arose,  was,  a  citizen 
of  the  United  States  of  America — where  he  is  now,  and  at  the  time  the 
said  claim  arose  was,  domiciliated,  and,  if  any,  what  change  of  domicilia- 
tion has  since  taken  place. 

''The  said  memorial  must  also  sot  forth  whether  the  claimant,  or  any 
other  who  may  have  been  at  any  time  entitled  to  the  amount  claimed, 
or  any  part  thereof,  hath  ever  received  any,  and  if  any,  what  sum  of 


*  The  oath,  which  was  taken  before  a  justice  of  the  peace  of  the  District 
of  Colnmbia.  was  as  follows:  "  I  do  solemnly  swear  that  I  will  faithfully 
and  diligently  discharge  the  duties  of  my  office,  and  that  1  will  sup])ort 
the  Constitution  of  the  United  States.'' 
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money,  or  other  equivalent  or  indemniflcation  by  way  of  inaorance  or 
otherwise,  for  the  Iobh  or  injury  Rusiained,  satisfaction  for  which  is  therein 
asked.  And  if  such  payment  or  indemnification  has  been  made,  to  set  forth 
when  and  from  whom  the  same  was  received. 

"And  that  time  may  be  allowed  to  the  claimants  to  prepare  and  file  the 
memorials  above  mentioned, 

'^It  is  further  ordered^  that  when  this  board  shall  close  the  present 
session,  it  will  adjourn  to  meet  aeain  on  the  eleventh  day  of  July  next; 
at  which  time  it  will  proceed  to  decide  whether  the  memorials  filed  with 
the  Secretary  are  in  conformity  to  the  foregoing  orders,  and  proper  to  be 
reoeived  for  examination. 

"  Ordered,  that  a  copy  of  these  proceedings  be  pablished  by  the  Secre- 
tary of  this  board,  in  all  the  newspapers  in  which  the  laws  of  the  United 
States  are  printed." 

After  adopting  the  foregoing  rules  the  commissioners  made  an  order  an- 
thorizing  tlie  secretary  *'to  permit  claimants  or  their  agents  to  examine 
and,  if  needful,  copy  papers  in  his  possession,"  but  forbidding  the  taking 
or  copying  of  any  such  paper  out  of  the  office  of  the  commission. 

On  the  7th  of  April  the  commissioners  ordered  that  a 
Hotiee  of  Orffmnitttioii.  notice  of  the  organization  of  the  commission  should  be 

published  in  the  Olohe  and  the  National  Intelligencer  in 
Washington,  and  in  all  other  journals  in  which  the  Department  of  State 
had  caused  prior  notice  of  their  meeting  to  be  published.  The  oommis- 
sioners  then  adjourned  to  meet  again  on  the  11th  of  the  ensuing  July. 

At  t)ie  second  session  of  the  commission  the  only 
8«eond  Seation.       business  of  any  importance  that  was  transacted  was 

the  adoption  on  July  16  of  resolutions  with  respect  to 
the  filing  of  further  memorials,  the  examination  of  claims,  the  taking  of 
testimony,  and  the  reception  of  arguments.  These  resolutions  were  as 
follows : 

"  Ordered,  that  all  persons  having  claims  to  be  decided  upon  by  this 
board,  memorials  of  which  claims  have  not  yet  been  presented,  or  which, 
having  been  presented,  have  not  been  received  by  this  board,  do  file 
original  or  supplemental  memorials,  as  the  case  may  be.  in  their  several 
claims  on  or  before  the  first  Monday  in  October  next,  and  that  each  of  the 
said  memorials  shall  be  pre])ar('d  and  verified  in  conformity  with  the  mles 
prescribed  in  the  order  of  this  board  of  the  ith  [6th]  of  April  last. 

**  Ordered,  that  all  rases  in  which  memorials  have  been  received  by  this 
board  be  set  down  for  examination  after  the  expiration  of  six  months  from 
the  date  hereof;  if,  however,  after  the  lapse  of  said  term,  any  claimant 
shall  show  good  cause  for  not  then  entering  upon  the  examination,  a 
further  time  may  be  allowed. 

**  Ordered^  that  in  all  cases  where  claimants  sliall  deem  it  necessary  to 
take  testimony  in  support  of  their  claims,  the  said  testimony,  if  taken 
within  a  district  where  commissioners  have  been  appointed  by  tne  circuit 
court  of  the  United  States  to  take  affidavits,  shall  oe  taken  before  such 
commissioner;  if  no  such  commissioner,  then  before  any  other  person 
qualified  by  law  to  administer  an  oath. 

**  Ordered,  that  all  persons  having  claims  under  the  convention  between 
the  United  States  and  His  Majesty  the  King  of  Denmark,  be  permitted  to 
support  their  respective  claims  by  the  arguments  of  counsel,  but  that 
every  such  argument  shall  be  reduced  to  writing  and  filed  in  the  Secre- 
tary's office. 

'*  Ordered,  that  the  several  claimants  under  the  said  convention  be  per- 
mitted, under  the  direction  of  the  secretary  of  this  board,  and  in  his 
office,  to  examine  the  memorials  and  documental  in  the  several  cases  before 
this  board,  and  to  file  objections  accompanied  by  arguments  in  such 
cases  as  in  the  opinion  of  the  remonstraut«  ought  not  to  be  favorably 
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neaiTed:  raeh  olileetioii*  and  arffamenta,  in  oaaes  in  Tvhich  memorials 
hasft  been  reoeiyea.  to  be  filed  pnor  to  the  firet  Monday  in  January  1($32. 
**  Ordered,  that  when  this  board  adjourn,  it  willadjonmto  meet  again  on 
MoDdaj  the  third  day  of  October  next,  at  which  time  it  will  proceed  to 
dedde  whether  any  memorials  which  may  have  been  filed  with  the  eecre- 
tsiy  prior  to  said  3rd  of  October  in  pursuance  of  the  above  order,  shall  be 
roeeived  for  examination.'^ 

The  third  session  of  the  board  began  on  the  3d  of 
TkManAFMrtkSae.  October  and  closed  on  the  5th.     The  fourth  session 


opened,  pursuant  to  adjournment,  on  the  9th  of  Jan- 
nary  1882.  On  the  12th  of  January  an  order  was  adopted  to  the  effect 
"that  no  paper  or  document- filed  with  a  memorial  shall  be  allowed  to  be 
withdrawn  fh>m  the  office  unless  upon  written  application  by  the  claim- 
aot^  supported  by  affidavit  stating  that  the  object  is  to  withdraw  the 
psper  for  the  purpose  of  authenticating  the  same  or  proving  the  facts 
vhioh  it  contains  before  some  one  of  the  persons  authorized  to  take  testi- 
Bony  in  cases  depending  under  this  commission.'' 

On  the  2d  of  February  further  orders  were  made.  On  the  7th  of  the 
preceding  October  a  notice  was  published  by  direction  of  the  board  to 
the  effect  that  it  would,  on  the  opening  of  its  fourth  session  on  the  9th  of 
Jsnuary  1832,  proceed  to  determine  the  validity  of  all  claims  which  should 
then  have  been  filed  and  docketed.  By  the  2d  of  February  the  commis- 
aionera  had  disposed  of  all  such  claims  as  were  ready  for  hearing;  but  it 
was  found  that  a  number  of  the  cases,  though  duly  filed  and  docketed, 
were  not  ready  to  be  heard,  and  that  in  some  of  them  the  claimants  bad 
not  exhibited  "as  much  industry  in  preparation''  as  they  should  have 
done.  The  commissioners  therefore  gave  notice  that  all  persons  having 
daims  should  present  them  on  or  before  the  Ist  of  the  following  May,  veri- 
fied in  conformity  with  the  rules  of  the  board  and  accompanied  with  all 
prooft  which  they  might  think  material;  that  when  the  board  next  met, 
on  the  23d  of  April,  it  would  proceed  to  decide  all  claims  then  filed  bat 
not  previously  acted  on,  and  that  after  the  Ist  of  May  no  memorial  would 
be  rec^Ted  unless  satisfactory  cause  for  not  filing  it  before  was  shown  J 

At  the  same  time  the  board  published  certain  rules  of  decision  to  which 
a  fuller  reference  will  be  made  hereafter. 

The  fifth  session  of  the  board  began  on  the  23d  of 
fifth eadtistkBMsloiifl.  April  1832,  and  ended  on  the  10th  of  May,  when  an 

adjournment  was  taken  till  the  first  Monday  in  Octo- 
ber. On  that  day  the  sixth  session  began,  bat  only  Mr.  Dnane  appeared, 
the  two  other  commissioners  being  ill.  The  sixth  session  was  therefore 
ordered  to  stand  adjourned  till  the  26th  of  November,  and  on  that  day  the 
commissioners  reassembled.  They  remained  in  session  till  December  19, 
when  it  was  ordered  that,  as  several  applications  had  been  made  for 
rehearings,  and  as  the  board  was  anxious  to  afford  claimants  every  oppor- 
tunity to  prove  their  claims,  the  commission  would  adjourn  till  March  1, 
1833,  a  month  before  the  termination  of  the  period  prescribed  for  its  exlst- 
cnoe,  and  that  no  application  for  a  rehearing  or  for  filing  original  or  sup- 
plemental momorials,  or  for  the  introduction  of  proof,  would  be  received 
after  that  day. 


1 MSS.  Dept.  of  State. 
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'■     "«• artsaO J  bc^  tOl  tte  4tk  ^f  Msck 

Um^  24  tiMBTK  vcn  oalf  t  vo.    Tker  did  aot  all 

It 

1  fii  if  Tumi-      4vn  the  2d  of  February  1S3.  at  tka 

afian,  poblislied 

mlea  were  a«  lolknrft : 

"  Thtssdat,  Ftkrwrnty  f,  1««. 

"Tb«  board,  baring  been  for  Bomm  time  encased  in  toaaldering  the 
ralidity  of  the  elaima  vbich  have  beeo  filed  and  docketed,  and  the  proofii 
ID  aopport  ib*;Ttot  deem  it  proper  to  la  j  down  certain  ralear  to  be  adhered 
to  in  Bil  craaea  whieb  ahall  not  present  a  peculiar  claim  to  exeeptiln  foan 
their  operatir/n : 

''  Kei^arding  the  fnnd  proridcd  bj  the  coorention  with  I>enmark  mh 
deaign^  U»  indemniff  cLaimantA  for  the  actual  loeses,  and  not  lor  profits, 
which  migbtorniigbtnot  have  hem  realized — itisOrdrredyThatincaaeaof 
^MMidern nation,  renmneration  shall  be  made  according  to  the  actual  Talne 
of  rea«el  and  rar^^o  respectively,  at  the  commencement  of  the  voyage. 

^'CounidTinir  the  abi»ence  of  proof  in  some  canee,  and  its  impenection 
in  oibi^m,  in  r«'Jation  to  freUfkt,  imtmrameey  drauirra^,  and  daaui^  owing  to 
det«;ntion;  and  conaeriaently,  that  exact  jnatice  cannot  be  done  in  each 
particnlar  ca^e;  c^>mpanng,  beeidee,  the  several  claima  for  freight,  Ln8ar> 
AWiif  d*;mnrrage,  and  damage,  with  each  other,  and  finding  no  standard 
thi'Tuin— it  is 

''2nd.  Orderedf  That  in  all  cases  of  condemnation  or  detention  there 
shall  1k3  allowed  two-thinis  of  a  fair  freight  for  the  paf«age  in  which  the 

losM  occnrre^l,  [and]  a  premium  of  insorance  at  the  rate  of per  cent 

npon  the  value  of  the  vessel  and  cargo  respectively  at  the  commencement 
of  the  voyage. 

**H,  That  in  all  cases  of  detention  of  vessels,  there  shall  be  allowed, 
l»esid«*H,  for  deuiurra^o — 

" dollars  jier  day  on  vessel  under  150  tons  burthen. 

" ''         "      ''     ''       "       between  150  and  200,  inclusive. 

'* '*  ''      "     "       "       above  200. 

4.  That  in  rases  of  detention  of  cargo,  there  shall  be  allowed  for  dam- 
ages ;it  the  rat<^  of per  cent  per  year. 

"That  in  eases  in  which  special  damage  shall  be  proved,  as  where  the 
cargo  was  in  whole  or  in  part  of  a  perishable  nature,  or  was  wast«'d  or 
destroyed,  an  additional  allowance  should  he  made  according  to  the  facts. 

'*Thi8  allowance  to  be  in  full  for  all  injuries  resulting  from  capture  and 
detention,  including  easels  in  which  voyages  were  broken  up,  and  all  other 
speculative  damages. 

"5.  That  in  all  cases,  the  expenses  incurred  in  defending  vessel  and 
cargo  shall  be  allowed  in  full. 

"As  the  board  cannot  anticipate  whether  the  fund  distributable  under 
the  convention  with  Denmark  will,  or  will  not,  be  adequate  to  the  pay- 
ment of  all  the  sums  which  shall  be  awarded  by  this  commission;  it  is 

"  Ordered,  that  in  ea<'h  ctiso  sucfi  sum  shall  be  awarded  and  stated  as 
the  board  shall  believe  would  be  justly  payable,  were  the  fund  adequate; 
an<l  that  if  the  fund  shall  not  bo  adccpiate  to  pay  the  aggregate  amounts 
allowcfl  to  all  the  claimants,  a  'pro  rata'  distribution  Bnall  be  made  in 
conformity  with  the  provisions  of  the  <'ouvention.     It  is  further 

'*  Ordered,  that  an  entry  bo  now  made  on  the  record  of  all  the  decisions 
made  by  the  board  at  its  present  session. '* 

In  applying  these  rules  the  board  discovei'ed  that  they  "  would  not  oper- 
ate    •     *     •     o(iuaIly   upon   various  classes  and  descriptions  of  claims 
pretentc<l/'    The  board  therefore  at  its  sixth  session  changed  the  mles 
Jttldy  setting  aside  all  decisions  that  ha<l   been  made  in  conformity  with 
m,  proceeded  to  make  awards  in  accordance  with  a  series  of  amended 
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roles.     These  rules  the  board  on  the  22d  of  March  1833  ordered  to  be 

entered  on  the  minutes.    They  were  as  follows : 

"That  in  all  cases  of  condemnation  there  shall  be  allowed, 
"  1st.  The  Talne  of  the  vessel  agreeably  to  the  following  scale : 
"  For  Eastern  vessels — $40.00  per  ton. 
'*For  Northern  vessels— $60.00  per  ton. 
"2nd.  The  value  of  the  cargo  at  the  cost  of  the  same  in  the  port  from 
whence  she  sailed,  agreeably  to  the  invoice,  without  any  addition  to  the 
invoice  for  freight  or  insurance. 

"3rd.  A  premium  of  insurance,  at  the  rate  of  eight  per  cent  upon  the 
value  of  the  vessel  and  cargo. 

"4th.  Freight,  for  the  voyage  in  which  the  loss  occurred,  at  the  rate  of 
twelve  dollars  per  ton. 
"5th.  Demurrage,  on  the  following  scale: 
^'$15.00  per  day  for  vessels  under  150  tons. 
**  $20.00  per  day  for  vessels  between  150  and  200  tons. 
"$25.00  per  day  for  vessels  between  200  and  300  tons. 
**  $30.00  per  day  for  vessels  over  300  tons. 
"That,  in  alt  oases  of  deUntion  of  vessel  and  cargo,  there  shall  be  allowed 
as  follows: 
"1st.  Freight,  at  the  rate  of  six  dollars  per  ton. 

"2iid.  Premium  of  insurance,  at  the  rate  of  eight  por  cent  upon  the  value 
of  vessel  and  cargo,  respectively,  at  the  coiuiuencement  of  the  voyage. 
"3rd.  For  the  detention  of  the  vessel,  for  demurrage: 
"$20.00  per  day  on  vessels  under  150  tons. 
''$25.00  per  day  on  vessels  between  150  and  200. 
''^0.00  per  day  on  vessels  between  200  and  300. 
"$40.00  per  day  on  vessels  over  300  tons. 
"That  for  detention  of  cargo  there  shall  be  allowed  for  damages,  at  the 
rate  of  twelve  per  cent  per  annum ;  and  in  oases  of  detention  where  special 
damages  shall  be  proved,  as  where  the  cargo  was  in  whole  or  part  of  a 
perishable  nature  or  was  wasted  or  destroyed,  an  additional  allowance 
shall  be  made  according  to  facts. 

"This  allowance  to  be  in  full  for  all  injuries  resulting  from  capture  aud 
detention,  including  cases  in  which  voyages  were  broken  up,  and  all  other 
speculative  or  consequential  damages. 

"In  all  cases  the  expenses  incurred  in  defending  the  vessel  and  cargo  in 
the  course  of  judicial  investigation  shall  be  allowed  in  full,  but  no  other 
claim  for  expenses  shall  be  allowed. 

"In  all  cases  where  the  claim  is  presented  by  an  underwriter,  he  shall 
receive  no  other  or  greater  allowance  for  the  loss  or  detention  of  vessel — 
cargo — or  freight,  than  would  have  been  allowed  to  the  owner  agreeably 
to  the  foregoing  rules.'' 

The  last  meeting  of  the  board  was  held  on  the  28th 
Final  Report         of  March  1833,  when  the  commission  adjourned  nine  die. 

Prior  to  their  adjournment  the  commissioners  signed  a 
report  to  the  Secretary  of  State  giving  an  account  of  their  proceedings, 
and  directed  it  to  be  recorded  in  the  journal.  This  report,  to  which  is 
annexed  the  order  of  adjournment,  is  as  follows: 

Thursday,  28  March  18SS, 

To  THB   SBCRETARY  OP   STATE   OF  TIIK    KnITED   STATES : 

"The  undersigned  Commissioners,  (Mtizcns  of  the  United  States, 
appointed  bv  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  baving  performed  the  duties  with  which  they  were  charged,  under 
the  Convention  between  the  United  States  and  His  Majesty  the  King  of 
Denmark,  bearing  date  the  twenty  eighth  day  of  March  1830,  beg  leave 
to  submit  an  acoount  of  their  proceedings  in  the  following  report. 

"The  Undersigned  having  received  their  appointments  from  the  Presi- 
dent of  the  United  States,  in  conformity  to  the  third  article  of  the  Con- 
Tention,  oaaembled  at  the  city  of  Washington  on  the  4th  day  of  April 
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1831,  and  organized  a  Board  pnrsaant  to  the  provisions  of  the  said  Con- 
vention and  the  act  of  Congress  appertaining  thereto. 

''On  the  succeeding  day  they  received  from  the  Department  of  State 
varions  papers  and  documents,  and  from  time  to  time  thereafter  certified 
copies  of  sentences  in  the  Tribunals  of  Denmark,  transmitted  agreeably 
to  the  stipulations  of  the  said  Convention. 

"  At  this  session  of  the  Hoard  varions  preliminary  rules,  or  orders,  and 
forms  of  proceeding  were  established,  and,  in  the  first  place,  an  order  was 
made,  whereby  all  persons  having  claims  under  the  said  Convention  were 
required  to  file  a  memorial  of  the  same  with  the  Secretanr  of  this  Board, 
to  the  end  that  they  might  bo  examined,  and  the  validity  and  amounts 
thereof  decided  upon,  according  to  the  suitable  and  authentic  testimony 
concerning  the  same,  which  order,  as  well  as  those  subsequently  made  by 
the  Hoard,  was  extensively  circulated  through  the  medium  of  the  public 
newspapers. 

"The  Second  Session  of  the  Board  was  held,  agreeably  to  notice  for  that 
purpose  given,  and  which  session  commenced  on  the  11th  day  of  July 
1831;  and  notwithstanding  the  Convention  had  been  ratified  for  more 
than  a  year,  and  a  large  majority  of  the  claimants  had  lon^  before  filed 
their  claims  in  the  Department  of  State,  the  Board  had  beSre  them  but 
257  memorials,  many  of  which  were  not  received  by  the  Board,  but  some 
of  them  were  at  subsequent  meetings  again  presented  for  consideration, 
and  were  finally  received.  Upon  disposing  of  all  the  business  before  them 
at  this  session,  the  Board  aojourned  to  meet  again  on  the  third  day  of 
of  October  1831,  at  which  time  it  was  found  that  there  were  187  new 
memorials  presented,  making  in  all  444  up  to  that  period. 

''After  examining  the  new  memorials,  and  recording  those  which  had 
been  presented  at  tne  previous  meetings,  the  Board  then  determined  to  set 
down  all  the  memorials  for  hearing  and  final  decision,  and  gave  notice  to 
this  efi*ect  in  the  usual  manner,  that  the  claimants  might  oome  prepared 
to  sustain  their  claims. 

"At  the  Fourth  session,  which  commenced  on  the  ninth  day  of  January 

1832,  the  Board  ascertained  that  105  new  memorials  had  been  filed  since 
the  last  adjournment;  after  preliminary  disposal  of  which  the  Board  pro- 
ceeded to  consider  and  deciue  all  the  cases  which  were  ready  for  hearing, 
in  purniiance  to  the  notice  previously  given. 

''The  Board  finding  but  a  few  cases  ready  for  hearing,  and  that  there 
had  been  great  procrastination  on  the  part  of  the  claimants  in  furnishing 
the  necessary  proofiB,  thereupon  adjourned  to  meet  again  on  the  23rd  day 
of  April  following. 

"The  Board  at  the  opening  of  their  fifth  session  ascertained  that  57 
memorials  had  been  filed  during  the  last  vacation.    Those  were  all  acted 

Xn  and  preliminarily  disposed  of  according  to  the  rules  which  had  been 
pted.  After  having  heard  some  of  the  principal  questions  pending 
before  this  Board  discussed  by  eminent  counsel,  and  acted  upon  all  the 
cases  ready  for  hearing,  the  Board  adjourned  to  meet  again  on  the  first 
day  of  October  following. 

"  In  consequence,  however,  of  the  indisposition  of  a  majority  of  the 
Board,  and  of  the  epidemic  which  then  prevailed  at  the  city  of  Washing- 
ton and  other  parts  of  the  United  States,  one  of  the  members  of  the 
Board  repaired  to  Washington  and  adjourned  the  sitting  of  the  Board  to 
the  26th  day  of  November  following. 

"  On  that  day  the  Board  again  assembled,  and  continued  in  session  from 
time  to  time  until  they  had  disposed  of  all  the  cases  that  were  readv  for 
hearing.  Even  at  this  late  date  20  new  memorials  were  presented,  received, 
and  disposed  of  according  to  the  rules  of  the  Board. 

"Notice  of  the  final  session,  to  be  held  on  the  1st  day  of  March  1833 
was  given  in  the  following  order,  which  was  published  in  the  usual  man- 
ner for  the  information  of  the  claimants: 

"  '  Ordered,  that  the  Board  of  Commissioners  had  hoped  to  close  the  ad- 
justment of  claims  under  the  Convention  with  Denmark  during  the  pres- 
ent session,  but  having  received  several  applications  for  re-hearing,  and 
being  anxious  to  afford  to  claimants  every  possible  means  of  establishing 
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flieir  elaimt  in  those  oases,  and  in  others  where  there  was  a  defioienoy  of 
jfOKaig  hftTO  determined  to  a^Jonm  to  the  first  day  of  March  1833.  And 
■B  there  is  hat  one  month  after  that  period  allowed  by  law  for  the  final 
setllemeni  of  the  olaims,  and  distribution  of  the  funds,  it  has  become  neo- 
sasarj  to  order,  and  notioe  is  hereby  i^ven,  that  no  application  for  re- 
hsaring  or  for  fiUng  original  or  supplemental  memorials,  or  the  introduction 
of  proof,  will  be  reoeived  alter  the  first  day  of  March  1833.' 

'vEfotwithstanding  the  positive  terms  of  this  order,  and  the  absolute 
neeesaity  of  its  adoption,  the  Board,  feeling  great  reluctance  to  shut  out 
any  olainia  which  might  be  entitled  to  come  under  tb^  Convention,  waived 
theforegoioff  order,  and  reoeived  twenty-five  new  memorials,  and  all  the 
tsetimony  oiraced  in  all  the  oases,  and  considered  and  acted  upon  the  same. 

"The  object  of  the  Board  being  only  to  efi'ect  as  Just  ana  equitable  a 
distribution  of  the  fond  as  possible,  to  this  end  the  Board  at  its  seoond  ses- 
sion passed  an  order  and  oaused  it  to  be  published,  giving  the  right  to 
anv  claimant  to  file  objections,  and  to  support  the  same  by  argument  or 
rmrenee  to  proofs,  agunst  the  admission  of  any  other  claims ;  and  by  this 
coQiae  the  Board  ho^d  to  be  aided  in  arriving  at  the  truth  and  the  appli- 
eatlon  of  Just  principles  to  each  and  all  of  the  cases.  The  Board,  however, 
did  not  reap  as  mnon  benefit  from  this  privilege  as  they  had  anticipated ; 
nereriheless,  tiie  nndersicpied  feel  satisfied  that  the  course  adopted  from 
time  to  time  in  gnmting  indulgenoe  to  the  claimants  in  the  manner  sug- 
gested was  the  only  one  dictate  by  the  principles  of  justice.  Indeed,  it 
may  with  more  propriety  be  said  that  the  course  pursued  was  one  which 
had  been  dictate  by  the  very  nature  of  the  coses  arising  under  the  Con- 
vention, rather  than  marked  out  by  the  Commissioners.  If  less  time  had 
been  flowed  the  claimants,  it  is  manifest  to  the  Board  that  great  iQJus- 
tiee  most  have  been  done  to  many  of  them,  who  were  guilty  of  no  fault 
and  to  whom  no  negligence  could  he  imputed. 

*'  With  this  brief  explanation  of  the  course  pursued  by  the  Board,  and 
their  reasons  for  adopting  it,  they  will  now  proceed  to  state  the  results  of 
their  whole  operations. 

"The  gross  amount  of  claims  brought  before  the  Board  was  up  wards  of 
three  mmions  of  dollars,  and  the  total  amount  allowed  is  $2,154,425.  To 
pay  these  amounts  the  convention  provided  the  sum  of  $650,000,  and  inter- 
est on  the  installments,  which  together,  it  appears  by  a  statement  fur- 
nished the  Board  by  the  Secretary  of  the  Treasury,  amount  to  the  8nm  of 
1670,564.70,  which  bv  a  computation  it  will  be  seen  is  31  and  i  per  cent  on 
the  gross  amount  allowed. 

''The  Schedule  A  will  show  the  amount  awarded  to  each  claimant,  and 
the  amount  of  tiie  dividend  thereon. 

"These  documents  exhibit  a  full  and  distinct  view  of  the  disposition  of 
the  fkind  committed  to  the  charge  of  the  Board. 

"The  Commissioners  have  nothing  further  to  add  than  that  thoy  here- 
with send  to  the  Department  of  State  a  journal,  or  record,  of  the  proceed- 
ings, which  shows  with  a  more  detailed  accuracy  the  proceedings  of  the 
Board,  from  the  time  of  its  organization  to  the  day  orbits  final  a<ljourn- 
ment.  The  nndersigned  would  recommend  that  Schedule  A  be  transferred 
to  the  Treasniy  Department  as  a  guide  for  the  payment  of  the  respective 
awards,  and  thev  would  also  suggest  its  speedy  publication  ror  the 
information  of  all  those  whom  it  may  concern,  or  that  such  other  mode 
may  be  adopted  by  the  proper  officers  of  the  Government  of  the  United 
States  as  may  be  suj§rflrested  for  the  more  convenient  attainment  of  the 
oldeot  to  be  accomplished. 

*<  All  of  which  is  respectfully  submitted. 

"Geo.  Winchester. 

"J.  HOYT. 
"W.  J.   DUANE. 

"Test: 

"BOBBRT  Fulton,  Secretary. 

"  The  Board  having  thus  completed  the  duties  which  were  assigned  to 
them,  herebT  order,  that  the  Records  of  their  proceedings,  together  with 
all  the  Tonchers  and  documents  produced  relative  to  the  claims  preferred 
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to  them,  be  depoAited  in  the  Department  of  State;  and  as  the  nndersiinied 
are  of  opinion  that  no  farther  basineas  will  be  laid  before  them  apper- 
taining to  their  dntiee  as  Commisiiioners  nnder  the  said  convention,  and 
that  no  good  obj<  ct  is  to  be  answered  by  their  oontinning  in  session,  do 
hereby  agree  to  adjonin  without  day,  and  they  do  hereby  adjourn  with- 
out day. 

"Gbo.  Winchesteb. 

"J.   HOYT. 
:     "W.  J.  DUAITB. 

"Test: 

"  BoBBRT  Fulton,  Secretary  J* 

In  connection  with  the  settlement  of  the  claims 
Th*  Barren  PriMs.    against  Denmark  for  spoliations  it  is  proper  to  refer  to 

the  case  of  the  three  British  vessels  captured  in  1779 
by  the  AUxanoey  Captain  Landais,  of  the  squadron  nnder  John  Paul  Jones, 
and  carried  into  Bergen,  in  Norway,  where,  on  the  demand  of  the  British 
minister,  they  were  seized  by  the  Danish  Government  and  restored  to  their 
owners  on  the  ground  that,  as  Denmark  had  not  acknowledged  the  inde- 
pendence of  the  United  States,  the  iirizes  could  not  be  considered  as  law- 
ful. In  a  note  to  M.  Bemstorf,  the  Danish  minister  for  foreign  affairs,  of 
December  22, 1779,  Franklin  asked  that  the  order  of  restoration  be  repealed, 
or  that  if  it  had  been  executed  the  value  of  the  prizes,  which  was  esti- 
mated at  £50,000,  should  be  paid  by  Denmark  to  the  United  States.  M. 
Bemstorf  answered  evasively,  thou^rh  in  substance  he  pleaded  duress  as 
an  excuse  for  the  order,  which  had  been  carried  into  effect.*  In  1787  Con- 
gress instructed  Jefferson,  who  was  then  minister  of  the  United  Stuffs  at 
Paris,  to  make  a  representation  on  the  subject  to  the  King  of  Denmark; 
and  Jefferson  authorized  Jones  to  pursue  the  claim  at  Copenhagen.  Noth- 
ing, however,  was  accomplished,  and  in  1806  Congress  passed  an  act  ap- 
propriating $4,000  to  Landais  as  prize  money  on  account  of  the  captures.* 
In  1812  Mr.  Monroe  as  Secretary  of  State  addressed  an  inquiry  in  regard 
to  the  claim  to  Mr.  Pedersen,  then  Danish  chargd  d'affaires  at  Washing- 
ton, who  replied  that  his  government  never  had  considered  the  claim  as 
legal,  and  that  it  now  regarded  it  as  superannuated  and  abandoned.  Sub- 
sequently the  matter  was  several  times  brought  to  the  attention  of  Con- 
gress.^ But  after  the  present  convention  with  Denmark  was  carried  into 
effect  a  question  arose  as  to  whether  the  claim  was  not  barred  by  its  pro- 
visions. An  examination  of  them  led  the  United  States  to  conclude  that 
it  was  not.  While  the  high  contracting  parties  by  Article  V.  declared  it 
to  be  their  intention  to  terminate  ''all  the  claims  which  have  hitherto 
been  preferred,"  they  also  declared  ''that  the  present  convention  is  only 
applicable  to  cases  therein  mentioned."  The  claims  against  Denmark 
mentioned  in  the  convention  were  described  in  Articles  I.  and  IV.  In 
Article  I.  thoy  were  described,  as  we  have  seen,  as  "claims  relating  to  the 
seizure,  detention,  condemnation,  or  conHseation  of  their  (American  citi- 
zens') vessels,  cargoes,  or  property  whatsoever,  by  the  public  and  private 
armed  ships,  or  by  the  tribunals  of  Denmark,  or  in  the  states  subject  to 


» Wharton's  Dip.  Cor.  Am.  Rev.  III.  385,  433,  435,  528,  534,  540,  597,  678, 
744;  V.  462;  VI.  261,  717. 
BAot  of  March  28, 1806,  6  Stats,  at  L.  61. 
^H.  Rep.  389,  25  Cong.  2  sess. 


THE   DANISH    INDEMNITY.  4573 

the  Danish  Boepter."  In  Article  IV.  they  were  described  as  "the  claims 
hitherto  prefoned,  or  which  may  hereafter  be  preferred,  relating  to  the 
•eizore,  detention,  condemnation  or  confiscation  of  the  vessels,  cargoes,  or 
property  whatsoever,  which  in  the  last  maritime  war  of  Denmark  have 
taheo  place  under  the  Hag  of  Denmark,  or  in  the  states  subject  to  the 
Danish  scepter."  These  descriptions  were  construed  by  the  United  States 
u  excluding  the  claim  for  the  Bergen  prizes.'  In  1848,  however.  Congress 
authorized  the  Secretary  of  the  Treasury  to  pay  to  the  legal  representa- 
tiveftof  Jones,  and  of  the  officers,  seamen,  and  marines,  their  just  propor- 
tionH  of  the  valne  of  the  prizes,  adjusting  their  claims  on  principles  of 
jostiee  and  equity,  and  deducting  from  Landais's  share  the  sum  which  he 
received  under  the  act  of  1806.' 


>H.  Ex.  Doo.  264,  28  Cong.  1  sees. 

*Act  of  March  21,  1848,  9  Stats,  at  L.  214;  Lawrence's  Wheaton,  3  ed. 
note  16,  p.  41. 

''Sir:  In  answer  to  your  letter  of  the  1st  instant,  requesting  permission, 
on  behalf  of  Mr.  Tennant,  to  withdraw  from  the  Department  of  State  the 
ptpers  filed  by  him  with. the  Commissioners  under  the  Danish  convention, 
I  have  to  inform  you  that  those  papers  having  been  deposited  in  this 
Department  in  conformity  with  the  act  of  the  25th  of  February,  1831, 
which  directs  that  on  the  close  of  the  commission  the  recordH,  documents, 
ind  all  other  papers  in  the  possession  of  the  commission  or  its  ofticers 
>hall  be  deposited  in  this  Department,  and  which  makes  no  provision  for 
iny  subsequent  disposition  of  any  portion  of  them,  either  by  returning 
them  to  the  claimants  or  otherwise,  I  do  not  consider  myself  authorised 
to  permit  them  to  be  withdrawn.  Copies  of  those  papers,  however,  whicli 
relate  to  the  claim  of  Mr.  Tennant,  will  be  furnished  to  you,  upon  the 
payment  of  the  charges  fixed  by  law  for  the  same,  and  they  have,  agreeably 
^ the  request  made  by  you  to  Dr.  Jones,  been  ordered  to  be  made.''  (Mr. 
McLane,  See.  of  State,  to  Mr.  Kennedy,  January  4,  1834,  MS.  Dom.  Let. 
XXVI.,  135.) 
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CHAPTER  O. 

THE  NEAPOUTAK  INDEMNITY:  CONVENTION  OP  OCTOBER  14, 

1832. 

Among  the   "allied"   powers   to  whom   Napoleon 
ufititira  te  AaariMB  ^^n^^  j^j^  Berlin  and  Milan  decrees  to  be  commnnioated 


was  the  kingdom  of  Naples.  The  government  of  the 
Ungdom,  wisely  heeding  the  intimation,  promptly  reenacted  them — the 
Berlin  decree  on  Deoember  21,  1806,  and  the  Milan  on  January  9, 1808. 
fint  the  effect  of  these  measores  on  the  commerce  of  the  coautry  was 
•0  destmetive  that  on  March  31, 1809,  the  government,  with  a  view  to 
applying  the  needs  of  the  people,  issued  a  decree  inviting  the  importation 
bynentral  vessels  of  certain  enumerated  articles.  This  measure  did  not, 
bowerer,  obtain  the  response  that  was  expected ;  and  for  the  purpose  of 
Ncoring  importations,  Murat,  as  Joaohim  the  First,  Kiug  of  Naples,  on 
Jane  30, 1809,  issued  a  special  decree  by  which  American  vessels  were  by 
Dtiiie  authoriced  to  import  into  the  kingdom  not  only  the  articles  enumer- 
ated in  the  decree  of  the  preceding  March,  but  also  rice  and  staves,  Peru- 
^•n  bark  and  other  drugs,  Georgia,  Louisiana,  and  Carolina  cotton,  Java 
Mffee  and  sugar.  Moreover,  the  Marquis  of  Gallo,  secretary  for  foreign 
Affairs,  on  July  1, 1809,  by  order  of  the  King,  addressed  a  communication 
to  F.  Degan,  esq..  United  States  consul  at  Naples,  by  which  it  was 
declared  to  be  the  intention  of  His  Majesty,  as  a  general  measure,  freely 
to  admit  American  vessels  coming  directly  to  his  portH,  provided  tbey  had 
ngnlar  papers  and  had  not  by  paying  duty  to  Great  Britain,  or  by  sub- 
mitting to  be  searched  by  British  cruisers,  brought  themselves  within  the 
decrees  of  December  21, 1806,  and  January  9, 1808. 

To  these  various  solicitations  the  American  mer- 
OoBflMfttioaa.        chants  responded.    The  first  two  or  three  vessels  that 

arrived  were  fairly  treated,  and  were  permitted  to  dis- 
pose of  their  cargoes.  Their  good  fortune  lured  on  a  larger  number,  and 
when  these  arrived  they  were  seized  and  confiscated.  From  1809  to  1812 
49  vessels  or  cargoes,  or  both,  of  the  value  of  more  than  $2,000,000  were 
thus  disposed  of:  15  in  1809;  24  in  1810;  2  in  1811 ;  8  in  1812.  Upward  of 
39  vessels  and  eargoes  were  confiscated  under  a  single  decree  issued  by 
JInrat  March  12, 1810,  which  was  as  follows : 

Naples,  March  IS,  1810, 

"Joachim  Napoleon,  King  of  the  Two  Sicilies,  has  decreed  and  does 
deeree  that  which  follows : 

"Akt.  1.  In  conformity  with  the  orders  which  we  gave  from  Paris  the 
21st  of  Deoember  1809,  we  declare  confiscated  the  American  vessels  whose 
names  are  subjoined,  that  is  to  say:  The  A%gu%tu9y  Hercule9f  Zephyr, 
Sophia,  Romp,  Two  Betseys,  Kite,  Sukey  and  Betsey,  Mary,  Capt,  Derby, 
Sjfren  EwUljf,  Capt.  Waterman,  Francis,  Hound,  Peace,  Victory,  Dove,  Urania^ 
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Fortune,  William,  Nanoy,  Mariaj  Hamiltony  Phcenijr,  OuBiUmack,  Boae  and 
Mary,  Orizambo,  Amhtr$tf  Mary  Ann,  Louisianaf  and  the  John, 

**  Art.  2.  8uch  of  the  cargoes  of  the  said  Teasels  as  have  not  yet  been 
sold,  as  well  as  the  ships,  are  hereby  directed  to  be  disposed  of  by  public 
sale,  by  the  minister  administrator-general  of  the  indirect  duties,  and 
under  the  inspection  of  our  minister  of  tinances,  or  may  be  otherwise  sold 
at  private  sale,  by  the  said  minister,  as  he  shall  judge  most  conducive  to 
OUT  interests. 

''Art.  3.  The  proceeds  of  these  sales  shall  be  deposite<l  iu  a  particular 
bank,  to  be  hereafter  employed  as  we  shall, judge  convenient. 

**  Art.  4.  If  any  of  the  captors  of  the  aforesaid  vessels  have  claims  upon 
them  which  they  mav  think  proper  to  advance,  they  are  authorized  to 
present  and  explain  their  pretensions  in  relation  to  the  same,  and  we  shall 
decide  thereupon  In  pursuance  of  the  report  which  we  shall  cause  to  be 
made  to  us  by  our  minister  of  the  finances  and  the  minister  of  the  marine 
and  of  war,  after  having  taken  the  opinion  of  a  commission  composed  of 
one  of  the  ailministrators-general  of  indirect  duties,  of  one  member  of  the 
council  of  maritime  prizes,  and  of  one  officer  of  the  marine. 

''Our  ministers  of  the  finances,  of  war.  and  of  the  marine,  are  charged, 
as  far  as  it  concerns  them  respectively,  with  the  present  decree. 

"Joachim  Naih>lkon." 

The  only  justification  ever  alleged  for  this  decree 
U^jottiflable  Proce«d.  ^^  ^^^  ^^^^  ^f  Congress  of  March  1,  1809,  which  for- 
bade commercial  intercourse  between  the  United  States 
on  the  one  hand  and  Great  Britain  and  France  on  the  other,  an  act  which 
had  no  relation  to  Naples,  and  which  was  passed  four  months  before  the 
decree  inviting  American  vessels  to  enter  that  kingdom.  The  object  of  the 
decree  of  March  12,  1810,  was  to  confiscate  all  vessels  and  cargoes  which 
had  arrived  between  August  27,  1809,  and  February  20, 1810,  As  no  Amer- 
ican vessel  had  arrived  l>etween  the  latter  date  and  March  12,  it  seems  to 
have  been  assumed  that  no  more  would  come,  and  that  nothing  would  be 
gained  by  postponing  the  confiscations.  Other  vessels,  however,  subse- 
quently arrived,  and  some  of  these  were  confiscated  by  ministerial  letters 
addressed  to  the  custom-bouse.  In  most  cases  it  was  impossible  to  obtain 
copies  of  these  orders,  Hinee  it  was  the  policy  of  Murat*s  government  to 
refuse  copies  of  any  documents  which  might  incriminate  it.  It  seems 
that  some  of  the  i»aper»  were  destroyed,  iu  onler  eff'ectually  to  prevent 
subsequent  exposure.  Protests  against  the  ctrnfiscations  were  made  in 
vain.  When  the  vessels  were  condemiuMl  their  masters  were  compelled 
to  draw  on  the  owners  even  for  port  charges.  Their  crews  were  left  to 
starve,  ov  else  to  be  supported  by  the  United  States  consul,  who  in  the  end 
had  to  charter  a  vessel  iu  which  to  send  them  home. 

In  1816  William  l*inkney  was  appointed  minister  of 
Pinkney't  Nefotia-     ^^^  iJuite<l  States  to  Kussia,  and  also  to  Naples.     His 

mission  to  Naples  was  special,  for  the  purpose  of  ob- 
taining ind<»mnity  for  the  injuries  which  have  been  described.*  After 
holding  several  conferences  with  tin"  Man|uis  di  Circello,  then  Neapolitan 
secretary  for  foreign  afl^airs,  Pinkiiey  on  the  LMth  of  August  1816  addressed 
to  him  a  note  iu  which  he  set  forth  the  nature  of  the  claims  of  the  United 
States  and  the  grounds  on  which  their  payment  was  demanded.  The  Nea- 
politan government  did  not  dispute,  but  on  the  contrary  expressly  affirmed, 
the  injurious  character  of  the  acts  on  which  the  claims  were  founded. 
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Bat  it  denied  the  liability  of  the  re8tx>red  or  **  legitimate''  goverument  of 

the  kingdom  for  the  acts  of  Mnrat.     Pinkney  therefore  addressed  himself 

especially  to  this  question.     The  persons  who  ruled  Naples  when  the 

ii\jaries  were  inflicted  passed  away  before  retrlbation  could  be  obtained, 

although  not  before  it  was  required;  but  the  claims  for  it,  said  Pinkney, 

remained  valid  against  the  government  of  the  country,  notwithstanding 

the  change  of  rulers.    It  was  a  principle  universally  received  as  incon- 

troTenible,  that  a  civil  society  was  not  absolved  from  obligations  incurred 

bj  its  actual  government,  simply  by  a  change  of  government  or  of  rulern. 

Merchants  were  not  required  to  investigate  the  titles  of  sovereigns  whose 

ports  they  visited.    If  they  saw  the  usual  indications  of  established  rule, 

and  all  the  distinguishing  concomitants  of  real  undisputed  power,  it  was 

not  within  their  province  to  determine  whether  it  was  fit  for  the  people 

to  obey  and  neighboring  princes  to  acquiesce.    They  were  not  bound  to 

look  beyond  the  conditions  that  actually  exiKted,  and  indeed  were  not 

pennitted  to  do  so.    At  the  time  of  the  confiscations  in  question  the  gov- 

enuneut  of  Murat,  whatever  its  origin  or  foundation,  had  for  some  time 

heen  established  and  in  the  full  exercise  of  the  internal  and  external  pow- 

en  of  government.    It  bad  been,  as  it  long  afterward  continued  to  be, 

recognized  as  one  of  the  family  of  states,  and  had  maintained  with  them 

diplomatic  relations.    Such  was  its  situation  when  the  American  vessels 

were  tempted  into  its  ports. 

The  Marquis  di  Circello  for  some  time  avoided  mak- 

Mpohtaa  Arru-  jjjg  ^  formal  replv  to  Mr.  Pinknev's  note.     Indeed  the 
Btont. 

latter  was  on  his  way  to  St.  Petersburg  when  the  reply 

was  made.  It  was  dated  October  15,  1816,  and  passed  him  on  his  way. 
It  was  sent  under  cover  to  the  Neapolitan  minister  at  St.  Petersburg,  to 
be  delivered  at  that  place.  Pinkney,  learning  that  it  was  unfavorable, 
refused  to  receive  it  on  the  ground  that  his  missiou  to  Naples  was  ended; 
and  it  finally  found  its  way  to  the  United  States  through  a  copy  handed 
to  Mr.  Gallatin,  at  Paris,  by  the  Neapolitan  ambassador  at  that  place.^ 

After  stating  that  the  delay  in  replying  to  Mr.  Pinkney's  note  was  occa- 
sioned by  an  investigation  of  the  subj<et  of  complaint,  the  note  took  the 
ground  that  the  acts  of  **  usurpers"  could  not  be  visited  "  upcm  the  people 
subjected  to  their  yoke,  or  upon  the  legitimate  sovc^reigns."  The  true 
sovereign,  it  was  argued,  had  ** never  ceased  to  be  in  a  state  of  war  with 
the  usurper  of  his  dominions,''  and  he  should  not,  on  regaining  his  domin- 
ions in  the  course  of  the  war,  be '*  held  responsible  for  the  exct^ssos  of 
the  enemy."  Moreover,  the  nation  was  not  responsible.  If  the  inhabit- 
ants of  the  kingdom  could  have  signified  their  wishes,  they  would  have 
maintained  relations  of  justice  with  the  claimants.  The  nation  itself  was 
the  victim  of  the  usurper's  acts.  In  fact  the  confiscations  proceeded 
directly  from  the  power  and  will  of  Bonaparte.  Tlu^n^  existed  in  the 
treasury  a  report  of  its  minister  to  Murat,  in  relation  to  two  American 
vessels  seized  under  orders  of  sefjuestration  emanating  from  '*  higher 
authority."  In  this  report  it  was  urged  that  the  benefits  from  neutral  com- 
merce would  greatly  exceed  the  advantages  to  be  derived  from  the  con- 
flscations  of  the  vessels  and  their  cargo«'S.  Murat  was  then  in  Paris.  ' 
report  was  submitted  to  Napoleon,  who  indorsed  on  it  an  order  that 
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vessels  should  be  confiscated,  because  the  embargo  in  the  United  States 
led  him  to  think  that  the  cargoes  must  be  British,  and  must  have  been 
introduced  in  violation  of  the  Berlin  and  Milan  decrees.  When  this  order 
was  received  at  Naples,  it  was  decreed  that  the  proceeds  derived  from  the 
sales  of  the  vessels  and  cargoes,  as  well  as  from  the  sale  of  licenses  to 
trade,  should  conHtitute  a  separate  and  special  fund.  This  fund  was 
treated  as  a  part  of  tlie  '' extraordinary  and  private  domain''  of  Murat 
hiraselfi  and  was  used  'Ho  feed  the  caprices  and  the  oriental  pomp  of  the 
family  of  Murat  and  his  adherents,''  and  to  defray  ''other  licentious 
expenses  of  Murat  and  of  his  wife,  especially  during  their  visit  to  Paris." 
Murat  was  declared  to  be  '*  but  the  passive  instrument  of  the  will  of  Bona- 
parte in  the  confiscation  of  the  American  ships/'' 

In  1825  and  1826  another  but  unsuccessful  attempt 
Appleton't  Neffotia.    ^^  ^^^  ^^  obtain   indemnity   for  the  acts  of  the 

Murat  government.  Mr.  John  James  Appleton  was 
sent  as  special  agent  of  the  United  Statos  to  Naples,  with  instructions  to 
press  the  claims;  but  after  some  correspondence  with  the  Chevalier  de 
Medici,  then  minister  for  foreign  affairs,  in  which  the  latter  objected  to 
entering  into  the  subject  on  the  ground  that  it  would  prejudice  the  posi- 
tion of  France  in  respect  of  similar  claims  of  the  United  States,  Mr. 
Appleton  was  instructed  that  the  President  had  decided  to  postpone  the 
matter  to  a  more  propitious  moment.^ 

Such  a  moment  was  believed  to  have  arrived  when 
Renewal  of  Nejo-     ^^  j^j^^  ^^  ^j^^  ^^^  ^^  j^jy  ^ggj  concluded  his  con- 

vention  for  the  settlement  of  claims  against  fiance. 
This  event  was  followed  in  the  autumn  by  the  dispatch  of  Mr.  John 
Nelson  as  charges  d'affaires  to  Naples,  with  instructions  to  press  the  claims 
to  a  conclusion.^  Mr.  Nelson  addressed  his  first  note  on  the  subject  to 
the  Prince  of  Cassaro,  then  minister  for  foreign  affairs,  on  January  11, 
1832,  and  another  on  the  27th  of  February. 

The  Prince  replied  at  length  on  the  30th  of  May. 
Note  of  the  Pnnce  of  jjjg  argument  proceeded  on  the  same  lines  as  that  of 

the  Marquis  di  Circello,  but  with  some  elaborations 
and  new  illustrations.  He  contended  that  no  indemnification  was  due  to 
the  American  merchants,  since  they  were  wrong  in  confiding  in  Murat, 
whom  they  ought  not  to  have  viewed  as  the  absolute,  entire,  and  supreme 
possessor  of  the  kingdom.  Though  Napoleon  invested  Murat  on  July  15, 
1808,  witli  the  title  of  King  of  Naples,  to  which  was  added  the  dignity  of 
High  Admiral  of  France,  the  supreme  sovereignty  of  Naples  really  resided 
in  Napoleon,  who  in  fact  dictated  the  political  relations  of  the  country 
and  ordered  the  enforcement  of  his  decrees  there.  When  a  country  is 
occupied  by  a  foreign  force,  said  the  Prince  of  Cassaro,  "  a  distinction 
should  always  be  made  between  that  force  and  the  citizens  of  the  country, 
who,  being  incapable  of  resistance,  have  unavoidably  fallen  under  the 
power  of  the  con<iueror."  Napoleon,  with  the  wild  idea  of  destroying  the 
naval  supremacy  of  Great  Britain,  claimed  the  right  to  dictate  to  all 
Europe;  and  Murat  was  merely  his  puppet.  Moreover,  Murat  had  no 
legitimate  title.    Apart  from  his  investiture  by  Napoleon,  he  had  no  other 
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ttib  tliMi  tli«l  of  oonqnesty  which  most  bo  followed  by  a  treaty  of  peace 
witili  or  entile  snbmiaeioii  of  the  sovereign  diBpoeeessecl.  Neither  of  these 
iUogs  took  plaoe.  Ferdinand,  the  legitimate  sovereign,  constantly 
rauined  at  war  with  Mnrat,  and  Americans  who  entered  into  contracts 
with  the  latter  took  the  chances  of  war.  Mnrat  was  like  the  robber  who 
flatered  a  man's  hoosa  and  stole  its  eon  tents,  which  happened  to  inclade 
Botmersly  the  property  of  the  owner  of  the  house,  bnt  the  property  of  a 
seii^bor.  Americans,  though  they  knew  the  risk  of  trading  to  Europe  at 
thsttime^  petaistedin  doing  so,  preferring  the  hazard  of  losing  their  goods  to 
liSTing  them  rot  on  their  hands.  Should  the  Neapolitans  or  their  king  pay 
tlie  jienaity  which  the  Americans  thus  incurred  f  The  Neapolitans  derived 
BO  bsneflt  from  the  seicnres,  since  the  whole  product  went  into  the  private 
pnias  of  Mnrat.  Naples  groaned  for  ten  years  under  the  desolating  conti- 
Mntal  system  whieh  oocasioned  the  very  evils  for  which  the  Americans 
VBqnixed  satislketion.  Tlie  kingdom  was  still  loaded  with  taxes  and  debts 
ttosed  by  the  violence  and  rapacity  of  the  French.  The  principle  that 
9oib  government  snoceeding  another  was  bound  to  ftillill  the  latter's  en* 
Mementa  was,  the  Prince  declared,  inapplicable  because  the  prince  who 
iMovers  dominions  to  which  he  has  never  renounced  the  right  can  never 
^ said  to  Bueeeed  the  invader.  Nevertheless,  said  the  Prince,  His  Majesty, 
deiirons  of  giving  a  proof  of  his  delicacy  and  friendliness,  had  commanded 
that  if  any  of  the  vessels  that  were  seized  should  be  found  in  the  royal 
Bsvy,  it  should  instantly  be  returned  or  the  value  paid  to  the  owner. 

The  significance  of  this  offer  was  disclosed  in  Mr.  Nel- 
iiTHHat  of  Mr.  V«]mb.  son's  reply  to  the  Prince's  note.    Maintaining  the  same 

positions  as  were  advanced  by  Mr.  Pinkney,  Mr.  Nelson 
laid  that  the  claims  of  the  American  Government  involved  three  proposi- 
tions: 1.  That  its  citizens  in  1809  were  engaged  in  a  lawful  trade,  and  that 
their  property  was  wrongfully  seized  and  confiscated.  2.  That  the  inj  uries 
thus  inflicted  proceeded  from  the  government  of  the  Neapolitan  kingdom. 
S.  That  the  kingdom  of  Naples,  having  committed  the  wrongs,  was  bound 
to  redress  them ;  and  that  no  change  iu  its  syntem  of  government,  or  in 
the  persons  of  its  rulers,  could  relieve  it  from  this  obligation.  The  truth 
sf  the  first  proposition  had  not  been  denied.  The  second  and  third  were 
controverted. 

In  order  to  support  the  second  proposition  the  United  States  did  not, 
•aid  Mr.  Nelson,  feel  bound  to  maintain  that  the  government  of  Murat 
was  strictly  legitimate.  This  question  it  considered  to  be  immaterial.  It 
limited  itself  to  the  assertion  that  the  political  affairs  of  the  kingdom 
were  at  the  period  in  question  under  the  direction  of  an  established  gov- 
ernment; that  Murat  was  its  king  de  factOy  and  that  in  the  exercise  of  the 
powers  of  the  established  government  the  injuries  complained  of  were 
committed.  Ferdinand  was  driven  from  the  throne  of  Naples  in  1806,  and 
•ought  refnge  in  Sicily,  where  he  remained  till  1815.  In  1808  Murat  was 
proclaimed  king,  and  from  that  time  till  his  expulsion  in  1815  he  exercised 
til  the  powers  of  royalty.  His  government  was  complete  in  all  its  depart- 
ments. It  was,  with  a  single  exception,  recognized  by  the  leading  powers 
of  Europe,  and  it  performe<l  all  the  international  functions  of  govern- 
ment. It  was  not  a  mere  military  occupation.  It  was  fixed,  not  tempo- 
rary ;  civil,  not  military.  Moreover,  it  was,  in  the  view  of  the  public  law^ 
independent.    No  matter  how  great  was  the  influence  of  Napoleon,  Nap 
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was  governed  as  a  separate  kingdom.  Even  the  act  of  Bayonne  of  Joly 
15, 1808;  by  which  the  crown  was  settled  on  Mnrat  and  certain  sacceflsors, 
confirmed  the  fact.  It  reserved  no  power  to  Napoleon.  Neither  the  Ber- 
lin nor  the  Milan  decree  was  propria  vigore  of  any  effect  in  Naples.  True, 
the  kingdom  may  have  submitted  to  the  influence  of  France.  Bat  it  did 
not  appear  that  the  American  confiscations  were  dne  to  this  canse,  or  that 
they  could  be  ascribed  to  anything  else  than  the  desire  of  Mnrat  to  supply 
his  own  needs,  even  at  the  expense  of  the  nation's  faith.  But,  concealing 
the  existence  of  the  imputed  influence  in  the  condemnation  of  Ameri- 
can property,  it  could  avail  nothing.  A  government  can  not  evade  respon- 
sibility for  its  acts  on  the  plea  that  it  was  influenced  by  a  foreign  power 
to  do  wrong.  Tbe  decrees  confiscating  the  American  property  were  offi- 
cially the  acts  of  the  Neapolitan  government. 

It  having  thus  been  shown  that  the  acts  complained  of  were  the  acts  of 
the  Neapolitan  government,  Mr.  Nelson  proceeded  to  discuss  the  question 
whether  the  responsibility  for  them  had  devolved  on  the  subsisting 
government.  In  this  relation  he  maintained  that  the  acts  of  the  rulers  of 
a  state,  while  engaged  in  the  exercise  of  its  sovereign  powers,  are  the  acts 
of  the  state  itself;  that  the  obligations  incurred  by  such  acts  remain  unaf- 
fected by  changes  in  its  actual  government ;  and  that  whoever  comes  to  the 
possession  of  its  sovereign  power,  takes  it  subject  to  these  obligations.' 
Whatever  might  be  said  as  to  the  charge  that  the  government  of  Murat 
was  founded  in  usurpation,  the  nation  remained  the  same,  by  whomsoever 
it  was  governed ;  and  it  was  with  the  nation,  and  not  with  its  governor 
in  his  personal  capacity,  that  the  American  merchants  maintained  their 
intercourse.  With  the  question  what  was  done  with  the  proceeds  of  the 
confiscations,  they  had  nothing  to  do.  It  was  not  their  duty  to  suffer, 
because  Murat  may  have  abused  his  trust.  In  reality,  however,  a  part  of 
the  proceeds  was  appropriated  to  public  use.  It  was  notorious  that  six 
or  seven,  or  more,  of  the  American  vessels  were  immediately  after  their 
seizure  devoted  to  the  naval  service  of  the  Neapolitan  government. 
^*Some  of  these  even  now,"  said  Mr.  Nelson,  *'bear  the  flag  of  His 
Majesty  Ferdinand  the  Second. '^  And  admitting  that  the  rest  were  sold, 
as  the  Marquis  di  Circcllo  had  said,  'Ho  feed  the  caprices  and  the  oriental 
pomp  of  the  family  of  Murat  and  his  adherents,*'  the  proceeds  of  the 
spoliations  inured  to  the  relief  of  the  Neapolitan  people.  If  the  Ameri- 
can ]>r<>perty  had  not  be(;n  devoted  to  the  royal  household,  the  ordinary 
revenues  would  have  been  drawn  on,  or  money  would  have  been  raised  by 
charges  on  the  resources  of  the  country.  By  the  provisions  of  the  con- 
vention of  Casa  Lanza  of  May  20,  1815,  and  the  royal  proclamation  of 
August  22  in  the  same  year,  the  debts  of  Naples,  part  of  which  had  been 
contract<ul  during  the  incumbency  of  Murat,  were  guaranteed  by  the 
Neapolitan  government.  The  obligation  of  the  government  was  equally 
clear  to  indemnify  those  whose  property  was,  by  a  kind  of  forced  loan, 
converted,  through  the  agency  of  the  constituted  authorities,  to  the  pur- 
poses of  the  kingdom.  Mr.  Nelson  also  referred  to  the  convention  between 
France  and  other  powers  for  the  payment  of  losses  inflicted  by  Napoleon, 


'  Mr.  Nelson  cited  in  support  of  these  propositions  Vattel,  B.  I.  oh.  4, 
sec.  40;  Book  II,  ch.  18,  sec.  324;  Book  IV,  oh.  5;  also  Pofeodorf,  Book 
VIII.  ch.  12,  sees.  2  and  3.) 
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M  tending  to  show  that  the  govemment-of  Naples  was  bound  to  make 
indemnity. 

After  sending  this  note  Mr.  Nelson  had  numerous 
^.  '   conferences  with  the  Prince  of  Cassaro,  but  failiug  to 

reach  any  satisfactory  conclusiou,  he  at  length  de- 
manded an  explicit  declaration  whether  the  government  would  or  would 
not  grant  the  desired  redress.  Further  conferences  followed  the  demand, 
and  various  sums  were  offered  by  the  Neapolitan  government  as  an  indem- 
nity. On  the  1st  of  October  Mr.  Nelson,  deeming  the  sums  that  were 
offered  insufficient,  demanded  his  passports.  They  were  sent  to  him  on 
the  following  day,  with  a  note  stating  that  the  Neapolitan  government 
did  not  consider  the  negotiations  at  an  end,  and  that  a  diplomatic  agent 
▼onld  immediately  be  sent  to  the  United  States.  On  October  14,  how- 
ever, the  matter  was  settled  by  Mr.  Nelson  himself,  who  on  that  day  signed 
with  the  Prince  of  Cassaro  a  convention  which  was  thought  to  be  ade- 
qnate  for  the  satisfaction  of  all  just  and  well-founded  claims. 

By  this  convention  the    King  of  the  Two  Sicilies 
Tcnu  of  8«ttl«maat  agreed  to  pay  to  the  United  States  2,115,000  Neapoli- 
tan ducats.'     Of  this  sum  7,679  dueats  were  set  apart 
to  reimburse  the  Qovernment  of  the  United  States  for  expenses  incurred 
in  bringing  home  American  seamen  belonging  to  vessels  that  were  coufis- 
(Ated  at  Naples  in  1810.    The  rest  of  the  fund  was  to  be  devoted  by  the 
Government  of  the  United  States,  in  such  manner  and  according  to  such 
niles  as  it  might  prescribe,  to  the  satisfaction  of  claims  **  for  the  depre- 
dations, sequestrations,  confiscations,  and  destruction  of  the  vessels  and 
cargoes  of  merchants  of  the  United  States  (and  for  every  expense  of  every 
kind  whatsoever  incident  to  or  growing  out  of  the  same)  inflicted  by  Murat 
daring  the  years  1809,  1810,  1811,  and  1812."    It  was  further  agreed  that 
the  indemnity  should  be  paid  in  nine  equal  annual  installments  of  235,000 
dQcats  ea(.*h,  with  interest  at  the  rate  of  4  per  cent  a  year,  to  be  calculated 
from  the  date  of  the  exchange  of  the  ratifications  of  the  convention  till  the 
▼hole  sum  shonld  be  paid.    The  first  iustallment  was  made  payable  twelve 
months  after  the  exchange  of  ratifications.     The  exchange  took  place  at 
Naples  June  8,  1833. 

By  an  arrangement  concluded  at  Washington  Decem- 
■oA^Mtaon  as  to      -^^^  2Q^  1835,  on  the  proposal  of  the  government  of  the 

Two  Sicilies,  and  with  the  concurrence  of  the  claim- 
ants, by  Mr.  Forsyth,  Secretary  of  State  of  the  United  States,  and  the 
Chevalier  Dominico  Morelli,  His  Sicilian  Majesty's  consul-general,  it  was 
sgreed  that  the  balance  of  the  indemnity  remaining  unpaid  should  be 
discharged  by  the  payment  in  Naples  on  February  8,  1836,  of  the  sum  of 
1,500,000  duoats.  This  arrangement  was  <'arried  into  etlect.  The  whole 
fond  yielded  about  94  per  cent  of  the  total  amount  awarded  to  the 

claimants.' 

By  an  act  of  Congress  of  March  2,  1833,  provision 


XsUblishaMBt  of  a 
Commiasioii. 

board  of  three  commissioners,  whose  duty  it  should  be  to  receive  and 


was  made  for  the  appointment  by  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate,  of  a 


'Equivalent  to  $1,755,450,  estimating  a  Neapolitan  ducat  at  83^  cents, 
s  8.  Ex.  Doc.  351,  25  Cong.  2  8es4. 


k 


4582  INTERNATIONAL   ARBITRATIONS. 

ezMnine  all  claims  presented  to  them  under  the  convention  of  October  14, 
1882,  which  were  ''provided  for  by  the  said  convention,  according  to  the 
provisions  of  the  same  and  the  principles  of  justice,  equity,  and  the  law 
of  nations/'  It  was  further  provided  that  the  board  should  have  a  beore- 
tary,  versed  in  the  French  and  Italian  languages,  and  a  clerk,  both  to  be 
appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  and  that  the  commissioners,  secretary,  and  clerk  should,  before 
entering  upon  the  duties  of  their  offices,  ''take  oath  well  and  faithfully 
to  perform  the  duties  thereof."  The  members  of  the  board  were  required 
to  sit  in  Washingtou,  and  to  terminate  their  duties  within  one  year  from 
the  time  of  their  first  meeting.  They  were  empowered  to  make  rules  and 
regulations.  The  Department  of  State  was  required  to  deliver  to  them 
all  records  and  papers  relating  to  the  claims  in  question,  and  it  was  pro- 
vided that,  on  the  completion  of  their  labors,  all  the  records  and  papers 
of  the  commission  should  be  deposited  in  the  Department  of  State.  The 
commissioners  were  required  to  report  to  the  Secretary  of  State  a  list  of 
all  their  awards,  and  it  was  made  the  duty  of  that  official  to  transmit  a 
certitied  copy  of  it  to  the  Secretary  of  the  Treasury.  On  receiving  this 
list,  the  Secretary  of  the  Treasury  was  directed  to  distribute  in  ratable 
proportions,  among  the  persons  in  whose  favor  awards  should  have  been 
made,  such  moneys  as  had  been  received  into  the  Treasury  for  that  pur- 
pose. The  salary  of  the  commissioners  was  fixed  at  $3,000  a  year,  of  the 
secretary  at  $2,000,  and  of  the  clerk  at  $1,500.' 

To   carry  the  convention  and   act    into  effect  the 

Orf anuatioii  of  the    Pr^gijent  appointed  as  commissioners  Wyllys  Silliman, 
Oonnniuioii.  ^     • 

of  Ohio,  John  K.  Livingston,  jr.,  of  New  York,  and 
Joseph  S.  Cabot,  of  Massachusetts.^  Thomas  Swann,  jr.,  of  the  District 
of  Columbia,  was  appointed  as  secretary,  and  John  W.  Overton,  of  Ken- 
tucky, as  clerk.  The  board  appointed  a  messenger  at  a  salary  of  $500,  as 
the  Danish  commission  had  done. 

On  September  18,  1833.  the  commissioners,  the  secretary,  and  the  clerk 
qualified  by  taking  the  necessary  oath  before  a  justice  of  the  peace  of  the 
District  of  Columbia,  and  the  commissioners  notified  the  Secretary  of 
State  of  their  readiness  to  proceed  to  business.^  In  reply  the  Secretary 
of  State  transmitted  to  them  for  their  inspection  the  journal  of  the  com- 
missioners under  the  Florida  treaty,  as  well  as  that  of  the  Danish  com- 
mission. 

^  ,  On  September  19,  1833,  the  board  adopted  the  follow- 

Rulet.  , 

mg  rules : 

**Orderedf  That  all  persons  having  claims  under  the  convention  between 
the  United  States  and  His  Majesty  the  King  of  the  Kingdom  of  the  Two 
Sicilies,  concluded  at  Naples  on  the  fourteenth  day  of  October  one  thou- 
sand eight  hundred  and  thirty-two,  which  are  to  be  received  by  the  com- 
missioners, do  tile  a  memorial  of  the  same  with  the  secretarvof  the  board, 
to  the  end  that  thev  may  hereafter  be  duly  examined,  and  the  validity  and 
amount  thereof  decided  upon,  according  to  the  merits  of  the  several  cases, 

1 4  Stats,  at  L.  664. 

^Mr.  Cabot  was  appointed  to  fill  a  vacancy  caused  by  the  resignation  of 
Peter  V.  Daniel,  of  Virginia,  who  was  originally  appointed  a  commissioner. 

3  They  took  the  rooms  that  had  lately  been  occupied  by  the  commiBsion 
under  the  convention  with  Denmark. 


THE  KBAPOLITAN  UXDEUSTTY.  4583 

aad  the  ■oitabla  and  Mtthantio  testimony  coneeming  them,  whioh  may 
hereafter  be  reonired.  The  eeid  memorial  most  be  addressed  to  this  boarcf. 
ItBnut  eet  fortti,  minutely  and  nartionlarly,  the  varione  facte  and  cironm- 
iti&MS  whence  the  right  to  prefer  snob  claim  is  derived ;  it  mnst  be  verified 
sk«  by  the  allldavit  of  the  oiaimant. 

''And  in  order  that  claimants  may  be  informed  of  what  is  now  oonsid- 
snd  by  the  oommiasionezs  as  essential  to  be  averred  and  established,  be- 
Un  anv  each  memorial  can  be  received  bv  this  board,  it  is  fhrther 
,  "Onwrfd,  That  each  claimant  shall  declare  in  his  stdd  memorial,  for  and 
itt  behalf  of  whom  the  said  claim  is  preferred :  and  whether  the  amonnt 
tbsreof,  and  of  any  part  thereof,  if  allowed,  does  now,  and  at  tho  time 
vlnn  the  said  claim  arose  did,  oelong  solely  and  absolutely  to  the  said 
daiaianty  or  to  any  other,  and  if  any  other,  what  person.  And  in  caHce 
of  daims  prefonred  for  the  benefit  of  any  other  than  the  claimant,  the 
memorial  to  be  exhibited  mnst  farther  set  forth  when,  why,  and  by  what 
■esDt,  and  for  what  eonsideration,  snc*h  other  has  become  entitled  to  the 
iooimt  or  any  part  of  the  amonnt  of  said  claim. 

"The  memorial  reqnired  to  l>e  exhibited  by  all  claimants^  must  also  set 
forth  and  certainly  (leclare,  whether  the  claimant  an  well  as  any  other  for 
whose  benefit  the  claim  is  preferred,  is  now,  and  at  the  time  wlien  the 
>tid  claim  arose  was,  a  citizen  of  the  United  States  of  America,  where  he 
iinow,  and  at  the  time  the  said  claim  arose  was.  domiciliated ;  and  if  any, 
vhat  ohanse  of  domiciliation  has  since  taken  place. 

"The  siild  memorial  must  also  set  forth  whether  the  claimant,  or  any 
oth^  who  may  have  been  at  anv  time  entitled  to  tho  amonnt  claimed,  or 
tty  part  thereof,  hath  ever  received  any,  and  if  any,  what  sum  of  money, 
orotner  eqiiivalent,or  indemniHcation,  by  wny  of  insurance  or  otherwise, 
fbrloes  or  injury  sustained,  satisfaction  for  which  is  therein  asked.  Ana 
if  any  sneh  payment  or  indemnification  has  been  nia<le,  to  set  forth  when, 
•Dd  from  wnoniy  the  same  was  received.  And  that  time  may  be  allowed 
1o  claimants  to  prepare  and  file  the  memorials  above  mentione<l,  it  is 
ftinher 

**  Ordered,  That  when  the  board  shall  close  its  present  Ression,  it  adjourn 
to  meet  again  on  the  third  Wednesday  in  November  next,  at  which  time 
it  will  proceed  to  decide  whether  the  memorials  filed  with  the  secretary 
ire  in  conformity  to  the  foregoing  orders,  and  proper  to  be  received  for 
examination. 

"Ordered,  That  the  secretary  of  this  board  do  cause  three  hundred 
copies  of  the  above  orders  to  be  printed  for  the  use  of  the  claimants;  und 
also  that  the  publishers  of  the  laws  of  the  United  States  at  Portland,  in 
Maine;  Portsmouth,  in  New  Hampshire ;  Boston,  in  MaMsachusetts;  Provi- 
dence, in  Rhode  Island;  Hartford,  in  Connecticut;  New  York,  in  the  State 
of  New  York:  Philadelphia,  in  Pennsylvania;  Haltimore,  in  Maryland; 
Richmond,  in  Virginia;  Kaleiji^h,  in  North  Carolina;  Savannah,  in  Georgia; 
Kew  Orleans,  in  Louisiana,  and  also  the  Commercial  Advertiser  in  Salem, 
Itassaehnsetts,  be  requested  to  publish  thin  notice,  three  times  a  week, 
for  three  weeks.'' 

The  first  session  of  the  board  closed  with  the  adop- 
BMMifd  BtMioB.       tion  of  the  foregoing  rules.    An  adjournment  was  then 

taken  to  the  third  Monday  in  November,  in  order  to 
afford  time  for  the  filing  of  memorials.  The  commissioners  met  again, 
pursuant  to  their  adjournment,  on  the  20th  of  November.  On  the  fol- 
lowing day  they  authorized  the  secretary  ''to  permit  claimants  or  their 
sgents  to  examine  and,  if  needful,  copy  any  papers  in  his  possession;  no 
paper,  however,  to  be  taken  or  copied  out  of  the  office  of  this  commission." 
On  November  26  it  was — 

*'  Ordered^  That  no  memorial,  document,  or  other  paper,  which  may  at 
any  time  have  been  depoHit<'d  or  filed  in  the  office  of  the  secretarv  of  this 
board  shall  be  withdrawn  therefrom  without  an  order  fhim  the  ooard  on 
a  speoial  application  to  be  made  for  that  purpose. 
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''AH  applications  shall  be  Bubmitted  in  writing  addressed  to  this  board ; 
shall  assign  the  reasons  for  the  same,  and  be  signed  by  the  claimants  on 
whose  behalf  they  shall  be  made,  or  their  representatives." 

The  second  session  of  the  board  continaed  till  the 
Onton  of  Djoember  12,  ^^^  ^^  December  1833,  when  an  adjournment  was 

taken  to  the  first  Monday  iu  the  ensuing  March.  In 
adjourning  the  commiHsionerH  made  the  following  orders: 

''  Ordered f  That  all  persons  having  claims  to  be  decided  upon  by  this 
board,  memorials  of  which  claims  have  not  yet  been  presented,  or  which, 
having  been  presented,  have  not  been  received  by  this  board,  .do  file  origi 
nal  or  supplemental  memorials  as  the  case  may  be,  in  their  several  claims, 
on  or  before  the  first  Monday  of  March  next;  and  that  each  of  the  said 
memorials  shall  be  prepared  and  verified  in  conformity  with  the  rules 
prescribed  in  the  order  of  this  board  of  the  19th  of  September  last. 

**  Ordered f  That  all  cases  in  which  memorials  have  been  received  by  the 
board  be  set  down  for  examination  after  the  expiration  of  four  months 
from  the  date  hereof;  if,  however,  after  the  lapse  of  said  time,  any  claim- 
ant shall  show  cause  for  not  then  entering  upon  the  examination,  a  further 
time  may  be  allowed. 

*'  Ordered,  That  all  cases  where  the  c]aim«ants  shall  deem  it  necessary  to 
take  testimony  in  support  of  their  claims,  the  said  testimony,  if  taken 
within  a  district  where  commissioners  have  been  appointed  by  a  conrt  of 
the  United  States  to  take  affidavits,  shall  be  taken  before  such  commis- 
sioner j  if  no  such  commissioner,  then  before  any  officer  qualified  by  law  to 
administer  an  oath. 

''  Orderedj  That  all  persons  having  claims  under  the  convention  between 
the  United  States  and  His  Majesty  the  King  of  the  Two  Sicilies,  be  per- 
mitted to  support  their  respective  claims  by  the  argument  of  counsel,  but 
that  every  argument  shall  ue  submitted  in  writing  and  filed  with  the  sec- 
retary of  this  board. 

''  Ordered,  That  the  several  claimants  under  the  said  convention  be  per- 
mitted to  tile  objections,  accompanied  l>y  arguments,  in  such  cases  as  in 
the  opinion  of  the  remonstrants  ought  not  to  be  favorably  received;  and 
no  case  shall  bo  examined  by  the  board  until  a  reasonable  time  shall  have 
elapsed,  after  the  documents  and  proofs  by  which  it  may  be  supported 
shall  have  been  tiled,  for  preparing  the  necessary  arguments  and  objections 
on  the  part  of  the  remonstrants. 

**  Ordered,  That  when  this  board  adjourn,  it  adjourn  to  meet  on  the  first 
Monday  of  March  next,  at  which  time  it  will  proceed  to  decide  whether 
any  memorial  which  may  have  been  tiled  with  the  secretary  prior  to  the 
said  tirst  Monday  of  March,  in  pursuance  of  the  foregoing  order,  shall  be 
received  for  examination. 

'*  Ordered,  That  the  foregoing  resolutions  of  this  board  be  published  in 
all  the  papers  designated  in  the  order  of  the  19th  of  September  last." 

When  the  third  session  of  the  board  began,  on  March 
'  .  '3,  1834,  the  state  of  the  bixsiness  was  found  to  be  such 

as  to  render  an  extension  of  time  necessary.  Two  hun- 
dred and  ninety-nine  memorials  had  been  presented,  and  it  was  probable 
that  the  number  would  reach  400.  Nearly  200  were  presented  before  the 
adjournment  in  December,  and  of  these  more  than  a  half  were  suspended 
for  want  of  material  averments.  Great  d(day  had  also  been  encountered 
by  the  claimants  in  obtaining  proofs.  Under  the  circumstances  President 
Jackson  reconiinonded  to  Congress  an  extension  of  the  term  of  the  com- 
mission beyond  the  year  originally  allowed,  which  would  expire  on  the 
18th  of  September.  By  an  act  of  June  19, 1834,  an  extension  of  six  months 
was  granted.* 


1 4  Stats,  at  L.  680. 
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On  the  29th  of  March  1834  the  commission  adjoamed 
till  the  Beoond  Monday  in  May,  on  which  day,  the  12th 


of  May,  the  fourth  session  opened.  This  session  con- 
tiniied  till  the  23d  of  Jnne,  when  the  board  adjourned  to  the  first  Monday 
in  October.  On  the  6th  of  October  the  board  reassembled  pursuant  to 
^jo1Immenty  for  its  fifth  session,  which  continued  till  October  31,  when 
an  a<yoiimment  was  taken  to  the  third  Wednesday  in  December. 

December  17,  1834,  the  board  met  for  its  sixth  ses- 
Sixth  BuMiaa.  sion,  which  continued  till  the  close  of  the  commis- 
sion. On  January  2,  1835,  the  claimants  were  ordered 
te  present,  as  part  of  their  proofs,  a  certificate  of  the  collector  of  the 
port  from  which  the  vessels  sailed  of  the  quantity  of  merchandise  shipped, 
the  names  of  the  shippers,  and  the  amounts  of  the  drawbacks  allowed  on 
tile  Yftrioos  articles. 

On  the  24th  of  January  the  board,  having  completed 
^HndplM  of  Doeicioiw.  its  examination  of  the  various  claims  submitted,  estab- 
lished and  published  the  following  principles  to  govern 
the  making  of  its  awards : 

"Ordered,  1.  That  in  cases  of  condemnation  indenmity  shall  l>e  made 
According  to  the  actual  value  of  the  vessel  and  cargo,  respectively,  at  the 
commeocement  of  the  voyage. 

"2.  That  a  commission  of  two  and  one-half  per  cent  be  allowed  on  the 
Talne  of  the  cargo  in  full  satisfaction  for  the  purchase  and  charges  thereon 
it  the  port  of  exportation. . 

''3.  Freight  according  to  the  registered  tonnage  of  the  vessel  at  and  after 
the  rate  of  forty  dollars  per  ton. 

''4.  All  necessary  expenses  incurred  at  Naples  by  reason  of  illegal  cap- 
ture and  condemnation  to  bo  allowed  in  full. 

*'5.  Interest  at  the  rate  of  20  per  cent  on  the  amount  awarded. 

'*As  the  board  can  not  at  this  time  aHcertain  whether  the  fund  to  be 
disbursed  by  them  will  or  will  not  be  sutlicient  to  tlie  payment  of  all  the 
•ams  which  shall  be  awarded  by  this  commission,  it  is 

^*  Ordered,  That  in  each  case  such  sums  shall  be  awarded  and  reported, 
as  the  board  shall  believe  would  be  justly  payable  were  the  fund  adequate; 
and  that  if  the  fund  shall  not  be  sufficient  to  pay  the  .'iggregate  amount 
allowed  to  all  the  claimants,  a  pro  rata  distribution  shall  be  made  in  con- 
formity with  the  provisions  of  the  convention.     It  is  further 

'*  Ordered f  That  an  entry  be  made  on  record  of  all  the  decisiouH  made  by 
the  board  up  to  this  date.'' 

In  adopting  the  value  of  the  vessel  and  cargo  at  the  coniniencement  of  the 
voyage  as  a  measure  of  damages,  the  commisHion  seems  to  have  acted  from 
necessity.  In  a  letter  of  June  10, 1833,  to  Mr.  A.  Davezae,  charge  d'affaires 
of  the  United  States  at  Naples,  Mr.  Alex.  Hammett,  who  held  the  oflico  of 
United  States  consul  at  that  port  during  the  period  of  tlx'  couliscutions, 
and  who  still  continued  to  hold  it,  declared  that  the  value  of  each  cargo  as 
sold  never  could  be  obtained.  Not  only  were  papers  destroyed,  but  by  an 
arrangement  between  the  custom-house  and  the  buyers  false  weights  were 
used,  bona  fide  bidding  was  prevented,  and  vessels  and  cargoes  were  thus 
disposed  of  on  terms  previously  agreed  upon.'* 

In  most  of  the  cases  before  the  commission  there  was 
Pilohanl  Cmm.       little  difficulty  in  determining  whether  the  claimant 

was  entitled  to  relief.  As  a  rule,  where  the  case  ap- 
peared to  be  within  the  terms  of  the  convention,  the  wrong  was  so  flagrant 
as  to  leave  little  room  for  discussion.    The  principal  argument  appears  to 

1 MSS.  Dopt.  of  State. 
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have  been  made  in  what  were  known  as  the  pilchard  cases,  the  circom- 
stances  of  which  were  pecniiar.  Late  in  the  year  1811  Mr.  Alexander 
Kohlji  a  naturalized  citizen  of  the  United  States,  obtained  from  tbe  gov- 
ernment of  Maraty  through  a  Mr.  Prestean,  president  of  the  Neapolitan 
chamber  of  commerce,  six  licenses  for  the  importation  into  the  kingdom 
of  certain  articles.  The  first  article  specified  in  the  licenses  was  aalacchCf 
or  pilchards,  a  product  of  the  coast  fisheries  of  England,  which  was  much 
used  by  tho  people  of  Naples,  especially  in  lent.'  Mr.  Kohly  went  with 
his  licenses  to  England,  where  he  induced  Gordon,  Murphy  &  Co.,  a  Lon- 
don firm,  to  freight  four  American  vessels — the  Horace,  Concord,  Boston, 
and  Admittance — with  pilchards  for  Naples;  and  in  order  to  carry  out  the 
plan  without  appearing  to  contravene  the  continental  system,  the  vessels 
were  furnished  with  false  clearances,  as  if  they  were  from  the  United 
States,  though  their  registers  and  marine  passes  were  genuine.  But  for 
some  reason  not  disclosed  tho  consummation  of  the  scheme  was  defeated. 
On  February  27,  1812,  twenty  days  before  the  vessels  arrived  at  Naples, 
tho  government  organized  an  extraordinary  commission  to  condemn  them, 
and  the  vessels  and  their  cargoes  were  in  due  time  seized  and  detained. 
The  extraordinary  commission  reported  that  it  was  the  determination  of 
the  kiug  to  enforce  the  contiueutal  system;  that  it  was  notorious  that  the 
cargoes  were  the  product  of  an  English  fishery  and  the  property  of  English 
subjects;  that  the  word  aalacche  was  not  illegally  inserted  in  the  licenses, 
since  the  article  might  be  made  the  subject  of  lawful  commerce  by  being 
"  neutralized ; "  and  that  the  licenses,  which  enjoined  an  observance  of  the 
imperial  decrees,  had  not  been  complied  with,  since  the  vessels  had  no 
certificates  of  origin  of  their  cargoes.  The  most  remarkable  feature  of 
this  report  is  the  manner  in  which  it  played  fast  and  loose  with  the  impe- 
rial decrees,  so  as  to  render  the  transaction  in  pilchards  potentially  lawful 
but  actually  unlawful.  As  the  Berlin  decree,  which  was  reenacted  at 
Naples  in  December  1806,  declared  all  trade  in  English  products  to  be 
unlawful,  without  regard  to  ownership,  it  did  not  per'nit  such  products 
to  be  ^^neutralized/'  It  was  for  the  purpose  of  preventing  such  ''nea- 
tralization^'  that  the  certificate  of  origin,  referred  to  in  the  report,  was 
required;  but  to  have  required  such  a  certificate  in  the  present  case 
would  have  been  to  proclaim  the  transaction  inadmissible  from  the  begin- 
ning. It  is  obvious  that  the  design  of  the  report  was  to  justify  the 
issuance  of  the  licenses  while  condemning  the  vessels  and  cargoes,  and 
condemnation  was  accordingly  pronounced.  Mr.  Hammett  succeeded, 
however,  in  saving  the  ships;  but,  though  they  were  detained  for  a  long 
time — the  Concord  till  May  28,  1813 — he  was  unable  to  obtain  anything 
for  freight,  damage,  or  demurrage.  Claims  for  these  things  were  made 
before  the  Washington  commission,  and  were  fully  discussed  in  the  case 
of  tho  Concord,  in  which  the  claim  was  prosecuted  by  Seth  and  Olive 
Storer,  the  administrators  of  the  master,  Seth  Storer.    While  it  appeared 


1  In  the  argument  before  the  commission  it  was  stated  and  seems  to  have 
been  conceded  that  the  pilchard  was  ''exclusively  derived  from  the  fish- 
eries on  the  coast  of  England.''  In  the  Standard  Dictionary  it  is  stated 
that  the  pilchard  is  ''common  in  tbe  Mediterranean  and  on  the  Atlantic 
coast  of  Europe  to  the  English  Channel,  and  extensively  taken  in  seines.'' 
The  statement  before  the  commission  doubtless  is  to  be  understood  in  the 
sense  that  the  pilchard,  as  an  article  of  commerce,  was,  at  least  in  the 
Neapolitan  trade,  supplied  by  the  English  fishing  industries. 
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tbit  Stora,  ftfter  his  reiam  to  EngUmdi  obtained  a  verdict  for  a  certain 

•ui  against  Gordon^  Murphy  A  Co.,  under  tlie  charter  party,  the  main 

giwoid  of  oljeetion  waa  that  the  lioenae  constituted  merely  a  contract 

vitti  the  Neapolitan  Chivemment,  and  that  if  it  was  violated  by  that  gor» 

•Dneat^  to  it  alone  must  the  injured  party  look  for  redress.    It  was  con- 

taidsd  not  only  that  a  breach  of  contract  did  not  constitute  a  good  ground 

^  btemationiil  claim,  but  also  that  the  breach  in  question  was  not 

indoded  in  the  **  depredations,  sequestrations,  confiscations,  and  destruc- 

te"  mentioned  in  the  convention,  and  that  the  use  of  the  false  clear- 

ttoe  was  a  teud.^    In  reply  it  was  denied  that  the  claim  was  contractual 

biay  proper  sense.    The  license  was  not  a  contract,  but  a  dispensation, 

Mid  tlie  aot  of  the  government  was  a  oonftscatlon.    But  even  if  it  was 

^ouidered  as  a  breach  of  contract,  this  would  not  invalidate  the  claim, 

■Sanation  might  ''ask,  urge,  claim,  in  negotiations,  many  things  tho 

^ftauX  of  which  is  no  cause  for  war."'    As  to  the  use  of  a  false  clearance, 

it  was  pointed  out  that  the  American  courts  attached  no  penalties  to  such 

aa  expedient  dnxiug  the  existence  of  the  Berlin  and  Milan  decrees  and 

^British  orders  In  council;  that  such  simulation  of  papers  was  in  har- 

"Mmjrwith  the  design  of  the  licenses,  and  was  oomformable  to  usage;' 

*^  tbat  the  American  cases  allowed  freight  to  the  neutral  carrier  of  ene- 

>ii«8'goods.4 

Hie  oommlssion  awarded  the  administrators  of  Captain  Storer  the  sum 

•f|10,868.06.<' 

The  commission  made  about  275  separate  awards, 

ffial  Xtport.        aggregating,  with  the  addition  of  the  20  per  cent  in- 
terest allowed  by  the  ''principles"  of  January  24, 1835, 
tlieanm  of  $1,925,034.68.'^    On  March  17, 1835,  having  disposed  of  all  the 
claims  before  them,  the  commissioners  signed  a  report  to  the  Secretary  of 
SUte,  and  adjourned.  *  Their  report  was  as  follows : 

"[Ofllee  of  tlw  Commissiooen  to  cany  into  effect  the  Convention  with  the  Kinff  of  the 

Two  Sicilies.] 

Washington,  March  17, 1835. 

"To  the  SSCRBTABT  OF  STATE. 

''Sis:  The  undersigned  Commissionors,  citizens  of  tho  United  States, 
appointed  by  the  i'rMident  by  aud  with  tho  advieu  and  consent  of  the 
Senate,  having  performed  the  duties  with  which  they  were  charfred,  under 
the  Act  to  carry  iuto  effect  the  Convention  made  between  the  United 
States  and  the  King  of  the  Two  Sicilies,  concluded  at  Naples  on  the  14th 

'The  argument  against  the  claim  was  made  by  David  B.  Ogden;  in  sup- 
port of  it,  by  Peleg  Sprague  and  Asa  Redington,  jr. 

'  On  the  aubjeet  of  contractual  claims,  Mr.  Sprague  cited  Am.  State 
Papers,  For.  ReL  I.  424 ;  Statement  of  Skipwith,  Am.  State  Papers,  For. 
Bel.  1.  749-754;  Instructions  to  Pinckney,  Marshall,  and  Oerry,  Am.  State 
Papera,  For.  Bel.  II.  178;  Instrnctions  to  Ellsworth,  Davie,  aud  Murray, 
Am.  State  Papers,  For.  Rel.  II.  303 ;  Convention  between  tho  United  States 
and  Franca  of  April  17, 1800,  Art.  V.  and  April  30,  1803,  Art.  I. ;  Ctwe  of 
Boaomarohais,  Ex.  Doc.  147,  22  Cong.  2  sess. ;  cases  of  Meade  and  others 
under  the  Florida  treaty. 

'The  Hendriok,  Acton's  Rep.  322;  The  Goede  Hoop,  Edward's  Adm.  327. 

<1  Wheaton,  382;  3  Wash.  C.  C.  170,  484. 

»IL  Doe.  242,  24  Cong.  1  sess. 
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day  of  October  1832,  beg  leave  to  sabmit  the  following  report  of  their 
proceedings: 

"  The  nudersigned  having  received  their  appointmeiits  fh>m  the  Preai- 
dent  of  the  United  Staten,  assembled  at  the  city  of  Washington,  pursuant 
to  notice  f^om  the  Secretary  of  iState,  on  the  18th  day  of  September  1833, 
and  having,  together  with*  the  Secretary  and  Clerk  to  the  Commission, 
taken  oath  well  and  faithfhUy  to  perform  their  several  duties,  organized 
as  a  Board  in  compliance  with  the  Act  aforesaid.  On  the  following  day  a 
communication  was  transmitted  to  the  Hoard  from  the  Secretary  of  State, 
enclosing  a  certified  copy  of  the  Convention  made  with  the  King  of  the 
Two  Sicilies ;  and  at  various  times  thereafter  documents  and  other  papers 
relating  to  claims  were  delivered  to  the  Commission  from  the  Department 
of  State. 

'*  The  Board  at  this  session  established  various  preliminary  orders  and 
forms  .of  proceeding;  and  in  the  Hrst  place  an  order  was  made  whereby  all 
persons  having  claims  under  the  convention  were  required  to  file  memori- 
als of  the  same  with  the  Secretary  of  the  Board,  in  order  that  they  iiii^ht 
be  examined  and  the  vali<lity  and  amount  thereof  decided  upon  according 
to  the  proper  and  authentic  testimony  by  which  they  might  oe  supported, 
which  orders  and  those  sub8e<iuently  established  were  made  public  by 
means  of  newspapers  and  circulars  distributed  to  those  interested,  under 
the  direction  of  the  Secretary. 

^'At  the  second  session,  held  on  the  20th  November  ly^,  pursuant  to 
adjournment  and  agreeably  to  notice  ^iven,  the  Board  proceeded  to  exam- 
ine such  memorials  a.s  were  filed  with  the  Secretary  at  that  time,  and  when 
they  had  disposed  of  the  business  before  them,  they  adjourned  to  meet 
again  on  the  3rd  March  1834,  at  which  time  they  couclmfed  the  examina- 
tion of  all  memorials  in  their  possession  which  had  not  been  previously 
acted  upon. 

''At  this  session  a  communication  was  sent  to  the  Board  on  behalf  of 
certain  claimants  interested  to  a  large  amount  in  the  fund  provided  by 
the  convention — representing  that  in  connequence  of  the  said  claimants 
not  having  been  able  to  procure  from  Naples  necessary  proofs  and  papers 
in  order  to  pn^pare  their  several  cases  for  examination,  it  would  not  be 
possible  for  thoni  to  comply  with  certain  orders  of  the  Board  requiring 
that  memorials  Hhould  be  tiled  within  a  s)>eci(ie(l  time;  and  also  stating 
that  at  least  six  mouths  would  be  requisite  to  enable  them  to  have  their 
proofs  forwarded  from  Naples.  As  the  act  creating  the  Commission  limited 
its  duration  to  one  year,  tlie  Board  discovered  that  unless  it  should  bo  ex- 
tended they  would  be  constrained  to  exclude  from  a  participation  in  the 
fund  many  citizens  of  the  United  States,  for  whose  benefit  the  convention 
was  made;  they  therefore  determined  to  endorse  a  copy  of  the  communi- 
cation to  the  Secretary  of  Stati',  in  order  that  such  measures  might  be 
a<lopted  in  relation  thereto  as  should  be  deemed  expedient;  in  consequence 
whereof  a  Law  of  Congress  was  passed  on  the  19th  day  of  June  1834,  by 
which  the  time  limited  for  the  duration  of  the  Commission  was  prolon<;ed 
six  months — making  the  period  for  terminating  the  duties  of  the  Board 
the  18th  day  of  March  1835,  instead  of  the  18th  of  September  1834.  The 
Hoard  are  of  opinion  that  this  extension  has  enabled  a  large  number  of 
claimants  to  present  and  substantiate  their  cases,  in  whoso  favor  awards 
have  been  made,  who  would  otherwise  have  been  deprived  of  all  benefit 
from  the  Convention. 

*'After  the  Board  had  passed  upon  all  the  memorials  and  supplemental 
memorials  that  were  prescnte<I,  they  proceeded  to  examine  the  testimony, 
and  to  pass  upon  the  validity  of  the  claims;  and  being  very  desirous  to 
effect  as  just  and  equitable  a  distribution  as  x>ossible,  they  made  an  order 
authorizing  any  claimant  to  file  objections  to  tlie  admission  of  other 
claims  filed  with  the  Secretary,  and  to  support  the  same  by  written  argu- 
ments  and  testimony;  by  this  means  the  Board  hoped  to  be  aided  in 
arrivinf^  at  the  trutfi  and  also  in  applying  just  principles  to  each  case. 
They  did  not,  however,  derive  as  much  a<l vantage  as  \vas  anticipated 
from  this  measure,  owing  principally  to  the  fact  that  very  few  cases  were 

Presented  to  the  Board  which  were  not  within  the  provisions  of  the 
teaty,  and  that  these  exceptions  were  so  clear  as  not  to  require  argument 
to  prevent  their  being  allowed. 
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"  With  a  view  to  arse  claimants  to  diligence  in  preparing  and  presenting 
their  cases,  the  Boarif  fi*om  time  to  time  passed  various  orders  requiring 
all  claims  to  be  ready  for  examination  ana  filed  with  the  Secretary  within 
A  limited  time,  at  the  hazard  of  their  being  excluded;  but  in  conseciuence 
of  the  great  length  of  time  that  had  elapsed  since  the  losses  were  incurred, 
the  death,  removal  or  absence  of  parties  interested  or  their  representa- 
tives, and  the  consequent  difficulty  in  procuring  papt'rs  and  proofs,  it 
became  abeolately  necessary  in  order  to  do  justice  to  thu  claimants,  to 
grant  them  every  possible  indulgence  consistent  with  a  faithful  discharge 
of  duty;  and  the  Board  have  the  satisfaction  to  state,  that  every  claim 
presented  to  them  has  received  full  and  deliberate  consideration. 

"In  consequence  of  the  amount  of  the  indemnity  provided  by  the  Con- 
vention not  being  sufficient  to  meet  all  just  demands  upon  it,  the  Board 
were  desirous  that  their  awards  should  conform,  us  near  as  possible,  to  the 
fund  to  be  distributed,  and  they  therefore  were  compelled  to  resort  to  a 
different  mode  of  liquidating  the  claims,  than  they  would  bavci  adopted 
if  the  fund  provided  by  the  Convention  had  been  sufficient  to  indemnify 
American  citizens  for  all  losses  sustained  by  reiison  of  the  spoliations  com- 
mitted; thus,  in  the  valuation  of  the  cargoes  seized  and  coufisGated  at 
Naples,  the  Board  awarded  the  value  of  the  merchandise  at  the  port  of 
exportation  in  the  United  States,  whereas  in  their  opinion  the  actual  loss 
sustained  is  the  market  value  at  Naples,  which  they  are  informed  would 
be  enhanced  at  least  one  hundred  per  cent  beyond  the  amount  allowed. 
For  the  same  reason  damages  for  detention  were  not  awarded  to  the  owners 
of  vessels,  wkiich  would,  if  allowed,  have  greatly  increased  the  amount  of 
the  fund. 

''Premium  of  insurance  (which  during  the  years  embraced  within  the  pro- 
visions of  the  Treaty  averaged  about  20  per  cent)  was  not  allowed,  either  to 
the  underwriters  or  assured,  in  consetiuence  of  the  inadequacy  of  the  fund. 

"The  Board  entertains  a  strong  conviction  that  the  application  of  these 
rnlee,  under  the  circumstances,  will  operate  Justly  and  equally  upon  all 
classes  of  claims. 

"  Having  thus  given  a  concise  statement  of  the  proceedings  of  the 
Board,  some  of  the  principles  established,  and  the  reasons  for  adopting 
them,  for  a  more  detailed  account  of  which  they  rei'er  to  the  record  of 
their  proceedings,  which  shows  with  more  accuracy  tht;  proceedings  of 
the  Board  from  the  day  of  their  organization  to  their  iinal  adjournment, 
theyjproceed  to  state  the  result  of  their  labors. 

'*  lue  gross  amount  awarded  to  the  several  claimants  is  $1,925,034.68, 
making  an  average  of  the  amount  of  the  fund  provided  by  the  Treaty  to 
be  distributed  in  the  proportion  of  about  04,V'n  per  cent. 

**  The  list  of  the  awards  msvde  by  tin?  Board,  following  this  report,  will  ex- 
hibit afullanddistinctview  of  the  actual  amountawarded  to  each  claimant. 

*'The  Commissioners  have  directed  the  Secretary  of  the  Board  to  cause 
t*>  be  deposited  in  the  Department  of  State,  the  records,  documents,  and 
all  other  papers  in  their  possession. 

**  Very  respectfully  submitted. 

"Wyllys  Silliman. 
^MoiiN  K.  Livingston,  .Jr. 
**  Joseph  S.  Cabot. 

'*The  Board  having  now  completed  it«  adjustment  of  all  the  cases  t<»  be 
adjusted  and  decided  upon  by  them,  Order  that  the  records  of  their  pro- 
ceedings, together  with  the  vouchers  and  documents  produced  before  thcui 
relative  to  said  claims,  be  deposited  in  the  Department  of  Stiite  of  th<' 
United  States,  and  as  to  morrow  is  the  day  limited  by  the  Law,  within 
which  it  was  made  the  duty  of  the  Hoard  to  receive  and  examine  and 
decide  upon  the  amount  and  validity  of  all  the  claims,  the  transactions 
of  the  said  Board  are  now  closed  and  the  Board  adjourned  without  day. 
"Approved; 

*'\V.  Silliman. 
*M(>iiN  K.  Livingston. 
"Jos.  S.  Cabot. 
"Test: 

"Tho8.  Swamn,  Jr.,  Secretary,'* 
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CHAPTER  H. 

THE    PERUVIAN    INDEMNITY:     CONVENTION    BETWEEN    THE 
UNITED  STATES  AND  PERU  OF  MARCH  17,  1841. 

I 

By  a  oonveutioD  signed  at  Lima  Marcli  17,  1841,  by 
Ckiiu  TnftlndH.      James  C.  Pickett,  chargd  d'atfaires  of  the  United  Btates, 

and  Don  Manuel  del  Rio,  acting  minister  of  the  depart- 
ment of  finance  of  Pern,  the  Peruvian  Government  agreed  to  pay  to  the 
Tnited  States  the  sum  of  300,000  ''hard  dollars,"  of  tho  siune  standard  and 
valae  as  those  then  coined  at  the  mint  at  Lima,  in  full  satisfaction  of 
claims  of  the  United  States  *'on  account  of  seizures,  captures,  detentions, 
aeqnestrations,  and  confiscations  of  their  vessels,  or  for  the  damage  and 
destruction  of  them,  of  their  cargocH,  or  other  property,  at  sea,  and  in 
the  ports  and  territories  of  Peru,  by  order  of  said  Government  of  Peru, 
or  nnder  its  anthority."  This  description  of  the  claims  to  which  the 
indemnity  was  to  be  applied  was  rtmderud  still  more  restrictive  by  the 
stipulation  that  no  other  ''payment  or  indemnification '^  should  be  de- 
manded of  the  Government  of  Peru  "on  account  of  any  claim  of  the  citi- 
zsns  of  the  United  States  that  was  presente<l  to  it  by  Samuel  Lamed,  esq., 
when  cbarg<^  d'affaires  of  the  United  Staten  near  INm-u/'  and  that  "  the 
claims  snb8e<iuent  to  those  presented  by  Mr.  Larned *' Hhould  be  "exam- 
ined and  acted  upon  hereafter."  Thus  the  indemnity  provided  for  by  the 
convention  was  confined — 

1.  To  claims  on  account  of  the  seizure,  damage,  or  destruction  of  prop- 
erty at  sea  or  in  the  ports  and  territorit^H  of  Peru,  by  order  of  the  Peril  vian 
(rovemment  or  under  its  authority ;  and 

2.  To  claims  of  that  dencription  which  had  been  presented  by  Mr. 
Lamed. 

Mr.  Pickett,  l)y  whom  the  convention  was  signed  on 
Vttcotuitioii  ot  tliM 

OoiiTMitioiL  *^®  P*''*'  "^  *^*®  Unite<l  8tate8,  reacht  d  his  post  at  Lima 

June  30,  1839,  but  owing  to  the  unsettled  condition 
of  affairs  in  Peru  did  not  begin  his  negotiations  for  the  settlement  of 
claims  till  February  19, 1840.  The  clainm  which  he  was  specially  charged 
to  press  were  those  presented  by  Mr.  I  .arned,  one  of  his  predecessors.  They 
SDionnted,  nominally,  with  iuten^st,  to  $1,200,000,  of  which  sum  the  account 
fur  interest  constituted  about  a  half.  In  first  presenting  the  claims  Mr. 
Pickett  offered  to  receive  in  full  satisfaction  of  them  the  sum  of  $400,000, 
or  one-third  of  their  nominal  value,  to  be  paid  in  eight  annual  installments 
of  $50,000  each,  with  interest  at  the  rate  of  6  per  cent  per  annum,  the  first 
installment  to  be  paid  on  the  1st  of  January  1842,  and  one  on  the  first  day 
of  each  succeeding  year  until  the  whole  amount  should  be  discharged. 
The  snm  which  Mr.  Pickett  thus  offered  to  accept  was  less  than  the  nomi« 
ubX  amoont  of  a  single  claim — the  claim  for  the  ship  General  Broun  and 
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oargo^whioh  was  estimated  at  $600,000.  After  much  negotiation  Mr. 
Pickett  on  the  23d  of  January  1841  submitted  a  draft  of  a  convention  in 
which  it  was  stipulated  that  Peru  should  pay  $300,000  in  six  equal  annual 
installments  of  $50,000,  the  first  to  be  paid  January  1, 1843,  and  all  to  bear 
interest  at  the  rate  of  4  per  cent  per  annum  from  January  1, 1841,  till  paid. 
In  making  this  proposition  Mr.  Pickett  declared  that  it  was  final,  and  that 
he  could  not  have  been  satisfied  with  so  small  a  sum  had  not  two  of  his 
predecessors  in  the  legation  offered  to  take  it.  The  Peruvian  Government, 
however,  while  closing  with  Mr.  Pickett's  offer  to  accept  $300,000,  secured 
a  modification  of  terms  ho  as  to  make  the  indemnity  payable  in  ten 
annual  installments  of  $30,000  each. 

By  Article  VII.  of  the  convention  the  ratifications 
^f  R  tiflMti*  *"**  were  required  to  be  exchanged  within  two  years  from 

the  day  of  its  signature,  or  sooner,  if  possible,  after  it 
had  iirst  been  ''approved  by  the  President  and  Senate  of  the  United 
States,  and  by  the  Cougress  of  Peru.''  The  Peruvian  Congress  failed  to 
act  upon  the  convention  within  the  two  years,  and  on  October  21, 1845, 
more  than  four  years  after  the  date  of  signature,  passed  a  law  approving 
it  with  the  condition  that  the  first  annual  iustallment  of  $30,000 on  account 
of  principal  should  be  payable  January  1, 1K46,  instead  of  January  1, 1844, 
as  stipulated  in  the  original  instrument.  This  condition  Mr.  Buchanan, 
after  consultation  with  some  of  the  principal  claimants,  decided  to  accept; 
and  the  Senate  of  the  United  States  gave  its  advice  and  consent.  The 
interest  remained  payable  on  each  installment  from  January  1,  1842. 
The  ratifications  were  finally  exchanged  at  Lima  October  31, 1846. 

In  this  relation  it  may  be  stated  that  the  Peruvian  Government  in  Feb- 
ruary 1847  paid  to  Mr.  Albert  G.  Jewett,  then  the  diplomatic  repi-esentative 
of  the  United  States  at  Lima,  the  first  installment  of  $30,000,  but  without 
interest,  and  at  the  samo  time  asked  the  United  States  to  consider  that 
installment  as  having  ])ecome  due  not  on  January  1,  1846,  but  on  January 
1, 1847.  The  ground  of  this  request  appeared  to  be  that  the  ratifications 
of  the  convention  >vere  not  exchanged  till  after  January  1,  1846.  Th(^ 
United  States  however  replied  not  only  that  January  1,  1846,  was  the  day 
fixed  by  the  couventiou,  but  also  that,  according  to  the  rules  of  inter- 
national law,  the  convention  was  to  be  considered  as  binding  upon  the 
contracting  parties  from  the  date  of  its  signature,  unless  it  contained  an 
express  stipulation  to  the  contrary'.  The  Department  of  State  arranged 
that  the  installments  as  they  became  due  should  be  received  by  Messrs.  Ed- 
ward McCall  &  Co.,  navy  agents  of  the  United  Stat-es  at  Lima,  and  expended 
there  for  the  use  of  the  Navy;  and  that  when  an  installment  was  so 
received  the  Secretary  of  the  Navy  should  cause  the  same  amount  to  be 
deposited  in  the  Treasury  of  the  United  States  for  the  use  of  the  claimants. 
Repeated  delays  occurred  in  the  payment  of  the  indemnity,  owing  to  the 
fact  that  the  Peruvian  Government  had  not  the  funds  with  which  to 
make  it. 

By  the  first  article  of  the  convention  it  was  provided 

^^*^**F^r  **^  *^*     "***  ^^^  indemnity  sliould  be  *' distributed  among  the 

claimants  in  the  manner  and  according  to  the  rules 


that  shall  be  prescribed  by  the  Government  of  the  United  States.''    In 


^Mr  Buchanan,  Sec.  of  State,  to  Mr.  Clay,  United  States  minister  at  Lima^ 
mber  18,  1847,  S.  Ex.  Doc.  58, 31  Cong.  1  sess. 
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exwQtioii  of  this  stipnlation  CongresR,  by  an  act  of  Angnst  8,  1846,' 
imposed  the  duty  of  adjudicating  the  claims  on  the  Attorney-General, 
allowing  him  therefor  the  sum  of  $2,000.  An  allowance  of  $1,000  was 
made  for  a  elerk  to  assist  him.  The  Attomey-CTeueral  was  directed  to 
acQodieate  the  claims  in  accordance  with  the  principles  of  justico,  equity, 
and  the  law  of  nations,  and  the  stipulations  of  the  convention ;  and  was 
required  to  complete  the  task  within  a  year  from  the  passage  of  the  act, 
and  at  the  close  of  his  labors  to  report  a  list  of  his  awards  to  the  Secre- 
tary of  State,  by  whom  a  certified  copy  was  to  be  transmitted  to  the  Sec- 
retary of  the  Treasury.  The  Secretary  of  the  Treasury  was  required  to 
''cause  the  several  installments,  with  the  interest  thereon,  payable  to  the 
United  States  in  virtue  of  the  said  convention,  or  the  securities  therefor, 
to  be  received  fh>m  the  republic  of  Peru  an4  transmitted  to  the  United 
States  in  such  manner  as  he  may  deem  best,''  and  the  net  proceeds  to  be 
paid  into  the  Treasury.  These  proceeds  were  appropriated  to  pay  the 
awards. 

August  13,  1846,  Mr.  John  Y.  Mason,  then  Attorney- General  of  the 
United  States,  took  an  oath  before  a  Justice  of  the  peace  of  the  District  of 
ColumfiiA  well  and  faithfully  to  perform  the  duties  prescribed  by  that  act. 
He  appointed  Mr,  John  T.  Keid,  a  clerk  in  his  office,  to  act  as  clerk  under 
the  act.    Mr.  Reid  took  an  oath  of  office  similar  to  that  of  Mr.  Mason. 

On  the  day  after  his  qualification  for  the  performance  of  his  special 
duties  Mr.  Mason,  ''having  had  under  consideration  the  notice  required 
to  be  given  by  him  under  the  act,  and  the  rules  and  regulations  which  it 
would  be  necessary  to  establish  for  carrying  the  convention  and  act  into 
effect,  determined  on  the  following:'' 

"peruvian  indemnity. 

*•  Attornky-General's  Office, 

*•  Washington,  August  14th,  1846, 

"The  Attorney-General  of  the  United  States  having  been  authorized  and 
empowered  by  an  Act  of  Congress  approved  the  eighth  August  instant,  to 
abjudicate  the  claims  arising  under  the  Convention  concluded  between  the 
United  States  and  the  Republic  of  Peru  at  Lima  the  17  March  1841,  hereby 
gives  notice  of  his  appointment  to  perform  the  duties  confided  to  him  by 
the  said  Act,  and  requires  the  claimants  to  present  their  claims,  and  the 
evidence  sustaining  them  with  all  despatch,  that  he  may  proceed  to  execute 
the  law. 

"The  claims  provided  for  by  the  Convention  are  described  in  the  first 
article  as  follows:  'The  Peruvian  (Government,  in  order  to  make  full  satiH- 
faction  for  various  claims  of  citizeun  of  the  United  States,  (m  account  of 
seizures,  captures,  detentions,  se(|ueHtrations,  and  confiscations  of  their 
vessels,  or  n>r  the  damage  and  destruction  of  them,  of  their  cargoes,  or 
other  property,  at  sea,  and  in  the  ports  and  territories  of  Peru,  by  order  of 
(laid  Government  of  Peru,  or  under  its  authority,  has  Htipulatod  to  pay  the 
United  States  the  sum  of  Three  Hundred  Thousand  dollars,  which  shall 
be  distributed  among  the  claimant's,  in  the  manner  and  according  to  the 
rules  that  shall  be  prescribed  by  the  (vovernment  of  the  United  States.' 
And  by  the  fifth  article,  it  is  stipulated:  'There  shall  not  be  demanded  of 
the  Oovemment  of  Peru  any  other  payment  or  indeumification,  on  account 
of  any  claim  of  the  citizeuH  of  the  United  States,  that  was  presented  to  it 
by  Samuel  Lamed,  Eaqr.,  when  Charge  D'Aft'aires  of  the  United  States 
near  Peru.  But  the  claims  subse(|ucnt  to  those  presented  by  Mr.  Lamed 
to  the  Government  of  Peru  shall  be  exaniined  and  acted  upon  hereafter.' 


9  Stats,  at  L.  80. 
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**  And  in  pmenanre  of  the  authority  and  power  given  to  the  Attorney- 
Genoral  to  make  all  needful  rules  and  regulations  for  carrying  the  said 
Convention  and  Act  infeo  effect  it  is  hereby, 

**  Orderedj  That  all  ))ersons  having  clainis  under  the  said  Convention  do 
file  a  memorial  addressed  to  the  Attorney-General,  setting  forth  minutely 
and  particularly  the  various  facts  and  circumstances  whence  the  right  to 
prefer  such  claim  is  derived  to  the  claimant,  to  be  verified  by  his  affidavit. 
The  claimants  shall  also  at  the  same  time  tile  the  evidence^sustaining 
their  claims;  and  if  any  of  the  evidence  be  in  Spanish  a  translation  thereof 
shall  also  be  tiled. 

^'And  in  order  that  the  claimants  may  he  informed  of  what  is  considered 
essential  to  be  set  forth,  averred  and  established,  before  their  claims  can 
be  received  and  acted  upon,  it  is  further, 

'^  Ordtredf  lat.  That  each  claimant  shall  declare  in  his  memorial  for  and 
in  behalf  of  ^vho^l  the  claim  is  preferred,  and  whether  the  amount  thereof, 
and  any  part  thereof,  if  allowed,  does  not,  and,  at  the  time  when  the  said 
claim  jirose  did,  belong  solely  and  abscdutely  to  the  claimant,  or  to  any 
other  person  and  if  to  any  other  to  what  person.  And  in  cases  of  claims 
preferred  for  the  benefit  of  any  other  than  the  claimant,  the  memorial  to 
be  filed  shall  further  show  and  set  fortli  when  and  bv  what  means  and  for 
what  consideration  such  other  has  become  entitled  to  the  amount  or  any 
part  of  the  amount  of  said  claim. 

''2nd.  That  the  memorial  shall  also  set  forth  whether  the  claimant,  as 
well  as  any  other  person  for  whoso  benefit  the  claim  is  preferred,  is  now 
and  at  the  time  when  the  said  claim  arose  was  a  citizen  of  the  United 
States,  where  he  is  now  and  at  the  time  the  said  claim  arose  was  domicili- 
ated, au<l  if  any  what  change  of  domicil  has  since  taken  place. 

*''M'd.  That  the  memorial  shall  also  set  forth  whether  the  claimant  or 
any  other  person  who  may  have  been  at  any  time  entitled  to  the  amount 
claimed,  or  any  part  thereof,  hath  ever  received  any,  and  if  any,  what  sum 
of  money  or  other  equivalent  or  indcmnilication  by  way  of  insurance  or 
otherwise  for  loss  or  injury  sustained,  satisfaction  for  which  is  therein 
asked,  and,  if  any  such  payment  or  indemitication  has  been  made,  to  set 
forth  when  and  from  whom  the  same  was  received. 

•'  Ith.  'J'hat  the  (ases  will  he  taken  up  for  decision  in  the  order  in  which 
thev  niav  he  filed  and  dockete<l. 

'M.  Y.  Mason, 

** Attorney  General. 

•*AtteHt: 


a 


.loiiN  T.  Ueii).  (Icrk,- 


Mr.  Mason  further  directed  the  clerk  to  cause  a  notice  under  the  act  to 
he  inserte<l  once  a  week  for  four  weeks  in  the  Washington  J'nion,  the 
National  IntcVvfcnrtr,  the  Unltiniore  Artjutty  The  Pennsylvanianf  the  New 
York  Evemu(j  Post,  the  New  York  Courier  and  Inquirer,  and  the  Boston 
Post. 

On  the  15th  of  August  ISKJ  Mr.  Mason  addressed  a  letter  to  I^lr.  Buch- 
anan, notifying  him  that  hr  had  ([ualified  under  the  act,  and  asking  that 
the  records,  doeunients,  and  other  pa])ers  in  thti  Department  of  State 
relating  to  the  claims  he;  tiansniitted  to  him.  To  this  letter  Mr.  Buchanan 
rei)lie<l  on  the  25th  of  August.  Hut  before  proceeding  further  in  the  mat- 
ter Mr.  Mason  resigned  the  office  of  Attorney-Cjleneral  and  w:i8  succeeded 
by  Mr.  Nathan  Clifford,  of  Maine,  who  qualified  under  the  act  by  taking 
an  oath  before  a  justice  of  the  p«»ace,  Octfdjer  20,  1846.  Mr.  Clifibrd 
ratified  the  appointment  of  Mr.  Keid  as  clerk. 

The  first  award  under  the  act  of  Congress  was  made 
Disallowance  of        ,„j^,  j,,    ^^^^    j^^  ^j^^,  ^..^^^,  ^^^  ^^^^  ^j^.     providence.  of 

Interest.  .77  ,    .        -         , 

Trovidence,  Ivhode  Island.     This  was  a  claim  for  the 
detention  of  the  shij),  and  for  money  extorted  from  the  master  by  the 
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nATal  Mithoriiies  of  Pera.  The  sam  extorted  was  $3,000,  upon  which  a 
premiam  of  $240  was  claimed.  The  ship  was  detained  six  days,  for  which 
s  charge  of  $100  a  day,  or  $600,  was  made,  constituting  in  all  the  principal 
sum  of  $3,840.  On  this  amount  interest  was  asked  Arom  the  date  of  the 
payment  of  the  money,  in  March  1824,  to  November  1846,  a  period  of 
twenty-two  yean  seyen  months  and  fifteen  days,  at  6  per  cent  per  annum, 
unonnting  to  $5,222.40.  The  Attorney-General  awarded  only  the  princi- 
pal sum  of  $3,840.  In  respect  of  the  claim  for  interest  he  said:  "The 
eharge  for  interest  Is  rejected,  it  being  incompatible  with  the  principles 
which  appear  to  have  been  adopted  by  the  two  governments  in  conclud- 
bg  the  oonvention.^  This  decision,  based  upon  the  fact  that  the  sum  for 
which  the  claims  were  oompromised  covered  only  the  amounts  demanded 
as  principal,  was  followed  in  all  subsequent  cases.  So  far  as  the  action  of 
the  Attorney-General  was  concerned,  it  was  a  rale  of  necessity,  not  of 
law;  and  the  same  thing  was  practically  true  of  the  course  of  the  gov- 
ernments of  the  United  States  and  Peru  in  the  settlement  of  the  claims. 

A  case  which  came  before  the  Attorney-General  in 
OsM  •£  tk«  **  Xstter."  more  forms  than  any  other  was  that  of  the  ship  EstheTf 

of  Boston,  which  was  one  of  the  claims  on  Mr.  Lamcd's 
list.  This  ship,  which  was  the  property  of  John  and  Sullivan  Dorr  and 
David  W.  Child,  citizens  of  the  United  States,  was  dispatched  from 
Boston  in  December  1821,  under  the  command  of  Frederick  G.  Low, 
master,  with  a  cargo  of  merchandise  to  Valparaiso,  in  Chile.  She  arrived 
st  her  port  of  destination  in  March  1822;  and  in  order  to  give  the  super- 
esrgo  time  to  dispose  of  the  goods  to  the  best  a<l  vantage,  Captain  Low 
chartered  the  ship  to  go  fh>m  Valparaiso  to  Talcuhana,  to  take  a  cargo  of 
wheat  fkvm  thence  to  Callao,  where  she  arrived  iu  August  1822.  At  Callao 
Captain  Low,  in  September  1822,  chartered  the  ship  to  Eliphalet  Smith  and 
Henry  D.  Tracy,  citizens  of  the  United  StatcH,  at  the  rate  of  $2,000  per 
montli  and  5  per  cent  primage,  to  take  on  board  partly  at  Callao  and 
partly  at  Salinas  a  cargo  of  such  goods  as  the  chnratcrers  should  think 
proper,  and  to  proceed  with  it  to  one  or  more  ports  iu  Peru  which  she  ronld 
lawfully  enter,  and  deliver  it  to  the  agent  of  the  charterers.  It  was 
expressly  stipulated  in  the  charter  party  that  uo  articles  contraband  of 
war  should  be  shipped,  and  it  appeared  by  the  list  of  articles  composing 
the  cargo  that  no  such  articles  were  taken  on  board.  The  8hi]>  performed 
her  voyage  and  returned  to  Callao,  where,  on  December  28,  1822,  the  day 
of  her  arrival,  she  was  seized.  A  file  of  soldiers  was  put  on  board,  some  of 
the  crew  were  imprisoned,  and  iu  May  1823  the  ship  was  condemned  and 
immediately  fitted  out  as  a  ship  of  war.  For  the  condemnation  of  the  ship 
two  reasons  were  assigned.  The  first  was  that  she  had  cleared  at  Callao 
for  Hnacho  and  San  Bias,  and  for  no  other  ports,  but  that  she  afterward 
went  to  the  port  of  San  Carlos,  in  the  inland  of  Chiloe,  which  was  then  in 
the  possession  of  Spain.  No  blockade  of  Chiloe  had  been  declared  either 
when  she  sailed  for  the  island  or  when  she  arrived  there.  In  the  clearance 
delivered  to  Captain  Low  at  Callao  there  was  a  clause  notifying  him  of  the 
blockade  of  ports  between  the  parsillels  of  15"^  and  22^  30'  south  latitude; 
but  Chiloe  was  not  included  in  this  notice,  since  it  is  situated  in  40^  or 
41<^  south  latitude.  The  first  reason  assigned  for  the  condemnation  was 
founded,  as  appears  by  a  memorial  of  some  of  the  interested  parties  of 
January  1823,  on  a  claiiu  of  the  Peruvian  Government  to  forbid  vessels 
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clearing  out  of  its  ports  to  trade  with  the  enomy — a  claim  which  it  was  in 
at  least  some  cases  sought  to  enforce  by  exacting  a  bond  that  the  vessel 
wonld  not  go  to  an  enemy's  port  or  trade  with  the  enemy.  The  claimants 
contended  that  this  was  not  a  valid  gronnd  of  condemnation.  "If,"  said 
the  memorial  in  question,  *^  the  principle  is  established  that  neatrals  may 
traffic  with  belligerents,  those  that  may  have  entered  the  ports  of  either 
can  not  by  any  regalations  of  the  port,  in  which  they  may  chanoe  to  be, 
be  deprived  of  that  right  *  *  *  In  the  case  of  the  Esther,  she  has  only 
resorted  to  an  artifice  to  effect  a  legal  purpose.  By  the  laws  in  force  in 
the  ports  of  Peru,  she  could  not  clear  directly  for  the  ports  in  Spain; 
therefore,  in  conformity  with  the  laws  of  Pern,  she  clears  for  some  other 
destination — a  thing  of  every  day's  practice  among  all  nations — and  then 
proceeds  to  one  of  the  ports  of  the  enemy,  which  she  had  an  undonbted 
right  to  do,  and  which  right  no  laws  of  Peru  could  take  away  from 
her."' 

The  second  gronnd  alleged  for  the  condemnation  of  the  ship  was  that 
she  carried  a  passenger  from  Cbiloe  and  landed  him  at  one  of  the  inter- 
mediate ports  between  Chiloe  and  Lima,  and  that  this  passenger  was  a 
spy  with  dispatches  for  the  Spanish  forces.  The  claimants  submitted 
depositions  to  show  that  the  passenger  in  question  was  a  grocer  at  Chiloe; 
that  he  paid  but  a  small  sum  for  his  passage;  that  he  was  represented  to 
the  captain  as  going  on  a  mercantile  voyage;  and  that  he  was  "landed 
in  open  day  by  the  ship's  boat  at  the  intermediate  port  of  Rescadores,  the 
ship  lying  to  waiting  the  return  of  the  boat,  four  leagues  from  the  shore, 
so  that  had  the  port  been  blockaded  the  ship  did  not  approach  near 
enough  to  violate  it."  Among  the  papers  presented  by  the  claimants  was 
a  copy  of  the  iustructions  of  the  owners  to  the  master  of  the  ship,  showing 
their  intention  to  have  the  voyage  conducted  iu  perfect  good  faith  and  to 
permit  no  violation  of  any  law  whatever. 

The  owners  made  the  following  claim: 

1.  Value  of  the  ship  at  the  time  of  Rcizure $25, 000. 00 

2.  Amount   of   charter   party  to   Smith   and   Tracy 

earned,  but  not  paid  in  conseqnence  of  the  seiz- 
ure   aud    condemnation,  4  mos.  at  $2,000    per 

month '. $8,000.00 

Primage  at  5  per  cent 400. 00 

8,400.00 

3.  Amount  due  for  demurrage  by  the  seizure  of  the 

ship  from  Jan.  1, 1823  to  May  8, 1823,  four  months 

and  seven  days,  at  $2,000  per  mouth $8, 466. 69 

Primage  at  5  per  cent 423. 34 

8,890.03 

4.  Amount  of  disbursements  after  seizure 1,  272. 12 

5.  Amount  of  wa«i:e8  to  crew •. 842. 65 

6.  Amount  of  loss  of  freight  to  the  IT.  S.  in  c<mse(iuence  of  seiz- 

ure, being  amount  earned  on  former  voyage  from  Valparaiso 

to  Baltimore " 15,000.00 

7.  Wages  of  master,  while  awaiting  trial 496. 33 

'The  memorial,  in  further  support  of  this  position,  said:  "The  fact  of 
false  clearance  was  never  heard  of  as  the  cause  of  the  condemnation  of  a 
ship  ^  *  *.  It  is  well  known  that  almost  all  the  vessels  fh>m  the 
United  States,  which  proceed  around  the  Horn,  are  cleared  out  for  the 
northwest  coast,  although  their  actual  destination  is  Valparaiso  or  Lima." 
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&  Mister's  board  and  other  exx)eD8es  from  Dec.  28, 1822  to  May  7, 

1S83,  while  ship  was  ander  seizure $500. 00 

9.  Amonot  paid  for  Master's  passage  home 250. 00 

10.  Amount  paid  for  translating  Spanish  documents 63. 75 

60,  714. 88 
Interest  on  the  above  at  6  per  cent  Arom  May  7, 1823,  to  May  7th, 

1841, 18  years 65,572.07 


126, 286. 95 
Bedact  amount  receiTed  from  Smith  and  Tracy  $4,426.32  and 

interest  at  6  per  cent  for  10  years  4  mos.  and  3  days,  $2,746.33 .      7, 172. 65 


119, 114. 30 

The  Attomey-Qeneral  awarded  the  sum  of  $28,111.10,  being  the  whole 
of  items  1,  4,  5, 7,  and  9,  and  one-half  of  item  8.  In  regard  to  the  other 
items  he  said : 

''So  much  of  the  second  item  as  relates  to  the  amount  of  the  charter  party 
to  Smith  and  Tracy,  earned  but  not  paid  in  consequence  of  the  seizure,  is 
rejected,  it  appearing  that  the  owners  sued  Smith  and  Tracy  and  recovered 
from  ^em,  prior  to  the  date  of  the  convention.  If  any  claim  on  this 
scconnt  is  valid  against  this  fund,  it  is  clearly  due  to  Smith  and  Tracy,  or 
one  of  them,  and  not  to  these  parties.  The  residue  uf  said  item  for  prim- 
age ia  ftlso  rejected,  it  appearing  that  this  charge  was  compromised  with 
the  principal  claim  in  the  suit  between  the  owners  and  Smith  and  Tracy. 
These  parties  having  elected  their  remedy  and  adjusted  their  whole  claim, 
it  woald  be  ineouitable  to  allow  them  a  j>ro  rata  shtare  of  this  indemnity. 
The  third  item  lor  demurrage  after  seizure  of  the  8hi]>  is  also  rejected,  it 
being  inconsistent  in  principle  with  the  claim  already  allowed  these  par- 
ties for  the  vftlne  of  the  ship.  It  was  their  unquestionable  right  to  insist 
that  the  value  of  the  vessel  should  be  estimat^Ml  according  to  its  worth  at 
tbe  time  it  was  seized;  they  were  then  divested  of  their  property.  It  is 
not  a  satisfactory  answer  to  this  to  say  that  the  Peruvian  Government  has 
in  this  ease  confessed  the  injustice  of  the  proceeding;  if  it  were  so  the 
claim  for  demurrage  might  be  extended  indetinitely  even  to  the  date  of 
the  convention.  The  admission  on  their  pai-t  only  confirms  the  right  to 
compensation  to  the  extent  of  the  loss  sustained,  but  it  cannot  change  the 


alative  damages  and  is  therefore  inadmissible.  Xo  allowance  can  be  made 
for  prospective  profits  or  speculative  damages  in  any  ca^e.  The  tenth  item 
for  translating  Spanish  documents  is  rejected  in  pursuance  of  the  rule 
adopted  throughout,  re<|uiring  the  parties  in  all  cases  to  furnish  their  own 
proof.  The  charge  for  interest  is  rejected  for  the  reason  Resigned  iu  tlie 
award  in  the  case  of  the  ship  Providence, 

'*  Nathan'  Clifford, 

^^Aiioi-ney-iieneral.^' 

m 

The  cargo  as  well  as  the  ship  was  condemned ;  and  claims  were  allowed 
on  account  of  the  condemnation  of  the  cargo,  as  follows: 

To  Samuel  F.  Tracy,  Jissignee  of  Jlenry  D.  Tracy,  in  his  own  right  and 
as  surviving  partner  of  Stiphale  tfc  Smith,  and  also  as  assignee  of  Captain 
Low,  and  of  Stephen  B.  Howe,  supercargo,  the  sum  of  $19,654.39  was 
awarded,  inclnding  items  for  the  value  of  the  cargo,  for  freight,  and  for 
advances  and  expenses  of  defending  the  property  in  Peru.  These  items 
were  allowed  on  the  basis  of  actual  loss.  An  item  for  $10,000  for  damages 
to  mercantile  credit,  for  the  breaking  up  of  commercial  transactions,  aud 
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for  fftlse  imprisonment,  was  rejected,  the  first  two  constitnents  as  **  specu- 
lative/' and  the  third  (false  imprisonment)  as  "not  embraced  within  the 
terms  of  the  convention.'' 

To  Henry  Fartiam,  administrator  of  the  estate  of  Eliphalet  Smith,  the 
snm  of  $13,146.27  was  allowed,  for  his  interest  in  the  cargo  and  for  money 
paid  by  him  for  freight.  Items  for  expenses  incurred  in  defending  suit-s 
on  the  charter  party  in  which  the  owners  of  the  ship  recovered  were 
rejected,  the  Attomey-Greneral  saying:  "It  was  the  party's  own  fault  to 
delay  the  payment  and  incur  the  expenses  of  a  lawsuit  in  resisting  a 
legal  demand." 

Edward  Sharp,  as  administrator  of  the  estate  of  Stephen  B.  Howe, 
supercargo,  made  the  following  claim : 

1.  For  loss  of  his  proportion  of  the  cargo  shipped  by  Smith  and 

Tracy,  and  purchased  of  them  by  said  Howe,  on  the  14th 

of  September  1822 $3,092.29 

2.  The  loss  of  tho  articles  shipped  by  him  on  board  said  vessel 

on  his  own  account  at  San  Carlos,  4  December  1822 562. 56 

3.  Commission  on  outward  cargo  sold  by  Howe  at  San  Carlos, 

to  wit,  5  per  cent  on  $25,836.87i 1,291.84 

4.  Commission  on  return  cargo  purchased  by  Howe  at  San  Car- 

los, to  wit,  2i  per  cent  on  $26,899.62 672.43 

5.  Commission  on  return  cargo  for  conducting  same  to  a  market 

in  Callao,  to  wit,  5  per  cent  on  $26,899.62 1,344.98 

6, 964. 10 
'*  Interest  thereon  " 

On  this  claim  the  Attorney  General  rendered  the  following  award : 

Regarding  the  first  item  as  overcharged,  I  have  reduced  the 
amount  to  conform  with  the  allowances  made  in  the  other 
cases,  relating  to  this  ship  and  allow $3, 000. 00 

And  the  second  item  is  allowed 662. 56 

3, 562. 56 

"The  third,  fourth  and  fifth  items  are  rejected,  deeming  it  more  con- 
sonant with  juHtico  and  equity,  among  the  respective  claimants,  to  limit 
their  several  claims  to  their  actual  loss,  rejecting  all  charges  for  prospec- 
tive profits  and  speculative  damages.  The  claim  for  interest  is  rejected 
for  the  reason  assigned  in  the  award  in  the  case  of  the  ship  Providence,^* 

The  "overcharge"  in  the  first  item  was  due  to  the  failure  of  the  claim- 
ant in  estimating  the  value  of  the  cargo  to  deduct  the  amount  of  duties 
payable  on  it. 

The  snm  of  $1,584.07  was  allowed  to  certain  underwriters  for  money 
paid  on  a  part  of  the  cargo  of  the  vessel,  and  the  further  sum  of  $843.28 
was  awarded  to  Captain  Low  for  tho  loss  of  a  personal  adventure. 
The  whole  amount  allowed  on  the  claim  was  $66,901.67. 

In  the  case  of  the  ship  General  Brown,  to  which  ref- 
OaM  of  the  Ship  ••  Gen.  ^^.g^^.^  j^,^  heretofore  been  made,  the  sum  of  $454,091.18 
eral  Brown."  t  ^        i 

was  claimed,  with  interest,  on  account  of  the  wrongfnl 

confiscation  of  the  vessel  and  cargo.  The  claim  included  items  not  only 
for  the  value  of  the  ship  and  cargo,  and  for  freight,  but  also  for  the  loss  of 
profits  on  the  voyage.  The  Attorney-General  allowed :  For  the  value  of 
the  vessel,  $40,000 ;  for  the  value  of  the  cargo  at  the  time  and  place  of  seiz- 
ure, $139,036;  for  freight  earned  on  the  cargo  prior  to  its  seizure,  $14,000; 
for  the  return  of  the  crew  and  for  the  expenses  of  legal  proceedings  in 
Peru,  $8,732.18;  total,  $201,768.18. 
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In  the  ease  of  the  ship  Friend$hip,  of  Salem,  the  me- 
^^JJff^Jr^JJ'      morial  set  forth  the  following  claims : 

1.  Detention  for  86  days.  $100  a  day $3,600 

2.  Interest  on  property  onring  detention 600 

3.  bjary  to  sup *. 400 

4.  Intermptlon  of  Yoyage 10,000 

5.  Goods  sequestered  on  shore 9,000 

23,600 

6.  Interest  on  above 33,160 

56,760 

The  Attomey-Qeneral  allowed  the  sum  of  $4,000,  the  whole  of  the  first 
ud  third  items.  The  item  for  interest  was  rejected  for  the  reasons  stated 
in  the  case  of  the  Providence.  The  fourth  item,  for  the  interruption  of  the 
voytge,  was  rejected  *'for  the  reason  that  it  was  not  embraced  in  the  terms 
of  tiie  convention,  and  is  excluded  by  the  rules  prescribed  by  Congress  in 
the  first  section  of  the  act  of  the  8th  August  1H46  for  the  adjudication  of 
theee  claims.''  The  fifth  item  was  disallowed,  ''there  being  no  proof  to 
niatein  the  charge.  No  goods  were  seqneHtered  by  the  Government  of 
Pern."  An  additional  claim  for  the  sequestration  of  $600  in  money  was 
allowed. 

A  special  claim,  which  was  made  and  rejected,  is  stated  in  the  following 
opinion : 

"  PKRUVIAN  COMMISSION. 


t( 


"Attorney-Genera l'8  Office,  29lh  July  1S47, 

Special  claim  for  damages  resulting  to  mercantile  establishment  and 
credit,  from  an  illegal  arrest,  and  expenses  incurred  in  defense  of  person 
and  property. 

"Claimant:  Samuel  F.  Tracy,  of  New  York,  assigne.e  of  Henry  1). 
X^racy. 

"  Memorial  filed  19  April  1847. 

''The  memorial  alleges  *  that  in  April  1823  the  ship  Friendahipf  of  Salem, 
Richard  Meek,  master,  arrived  as  Cnlbio  (I'eru),  consigned  to  said  Henry 
D.  Tracy,  who  after  disposing  of  her  cargo  and  placing  on  board  n  return 
emrgOf  inclnding  twenty  thousand  dollars  in  silver  coin,  on  which  coin  he 
had  regalarly  paid  before  shipment  the  current  legal  export  duty  of  five 
per  eent,  and  when  the  ship  Vad  obtained  a  clearance  and  was  in  the  act 
of  leaving  the  port  on  her  voyage,  to  wit,  on  the  26th  April  1823,  she  was 
seized  by  the  authorities  of  the  port,  on  the  false  alb^gation  that  she  had 
on  board  a  much  larger  amount  of  coin  than  twenty  thousand  dollars,  and 
that  it  was  attempted  to  defraud  the  revenue  out  of  the  export  duty  on 
the  excess  beyond  the  twenty  thousand  dollars,  so  cleared  out.  That  the 
abip  was  thereupon  taken  forcible  possession  of,  by  a  military  oilicer  and 
twenty-five  soldiers,  and  conveyed  to  the  inner  harbor,  when  the  cargo 
was  discharged,  together  with  the  twenty  thousand  dollars,  and  six  hun- 
dred dollars  additional  which  belonged  to  the  captain  and  siipiTcargo  of 
the  ahip  for  her  and  their  private  use.  That  the  captain  of  the  ship  was 
forthwith  sent  to  prison,  tn<Te  kept  for  eleven  days,  during  which  period 
tbe  said  seizors  were  employed  in  searching  the  snip  by  wantonly  break- 
ing np  the  cabin  eeiling  and  other  woodwork,  desks,  chests,  etc.,  but 
found  no  other  coin  nor  other  suspicious  goods  than  said  twenty  thousand 
dollars,  and  six  hundred  dollars,  twenty  thousand  dollars  whereof  were 
restored  to  the  ship  on  the  12th  of  May  following,  and  the  balance  of  six 
hundred  dollars  was  retained  by  the  authorities  for  further  trial,  which 
anbseqnently  ordere<l  to  be  paid  to  the  said  Henry  D.  Tracy,  after  the 
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ship  had  sailed,  bat  was  not  paid  in  conseqnence  of  the  government  har- 
ing  used  the  monoy  for  its  own  parposee.' 

**  The  above  ontliue  of  events  that  occnired  at  Callao  appears  to  be 
recited  in  the  memorial  merely  by  way  of  inducement  to  the  statement  of 
the  injuries  complained  of  in  this  case.  No  claim  is  made  for  the  seiznre 
or  damages  to  the  nbip.  The  property  of  the  ship  was  in  other  claimants, 
who  are  allowed  for  the  detention  and  injury.  No  claim  is  made  for  the 
the  coin ;  the  twenty  thousand  dollars  were  returned  and  the  six  hundred 
dollars  has  been  awarded  to  the  rightful  owner. 

''After  reciting  the  fact-s  in  the  manner  above  mentioned,  the  memorial- 
ist proceeds  to  stat<'  the  grounds  of  his  claim,  for  remimeration  out  of 
the  indemnity  stipulated  in  the  convention  of  the  17th  March  1841.  The  fol- 
lowing is  an  exhibit  of  the  amount  claimed  and  of  the  several  items 
thereof  as  appears  by  the  schedule  annexed  to  the  memorial  of  the  claim- 
ant on  file : 

For  damages  sustained  resulting  from  illegal  arrest  of  Henry  D. 

Tracy  to  his  mercantile  establishment  and  credit  as  set  forth 

in  the  memorial  hereto  annexed $25, 000.  Od 

For  sundry  expenses  incurred  in  his  defense  and  in  defense  of 

his  property 1, 500. 00 

For  interest  in  $26,500  from  12  May,  1823  to  29  March  1847  at  6 

per  cent 37, 987. 75 

For  cost  of  proof  and  translation ■       250.00 

64, 737. 75 

''  Having  examined  the  memorial  in  this  case,  and  the  records,  documents 
and  all  other  papers  transmitted  f)rom  the  State  Department  relating 
thereto,  and  having  heard  the  evidence  offered  by  the  claimant  in  support 
of  the  claim,  and  maturely  considered  the  same,  I  do  hereby  adjudicate 
and  determine,  that  no  part  of  aaid  claim  is  embraced  within  the  terms  of 
the  convention  of  the  17th  March  1841,  and  that  the  whole  claim  be  and 
the  same  is  hereby  rejected. 

''The  sum  of  throe  hundred  thousand  dollars  was  stipulated  to  be  paid 
by  the  Government  of  Peru,  in  order  to  make  full  satisfaction  for  various 
claims  of  citizens  of  the  United  States  on  account  of  seizures,  captures, 
detentions,  sequeatrations  and  confiscations  of  their  vessels,  or  for  the 
damages  or  destruction  of  them,  of  their  cargoes,  or  other  property  ^t  sea 
or  in  the  ])ort8  and  territories  of  Peru.  It  is  not  alleged  or  pret-ended  that 
the  mercantile  establishment  of  Henry  D.  Tracy  was  seized  by  the  order 
of  the  Government  of  P(»ru.  There  was  no  seizure,  and  it  is  very  clear 
that  consequential  damages  altogether  imaginary  cannot  be  allowed.  No 
claim  is  made  directly  for  the  false  imprisonment,  doubtless  for  the  obvious 
reason  that  none  such  is  provided  for  in  the  convention. 

''Nathan  Clifford,  Jltomey-GeneraV 
"Attest: 

".lOHX  T.  Keii),  Clerk/' 

In  the  case  of  the  l)rig  Elizabeth  Ann^  Thomas  Dun- 
Ca.eonheBr^j|Ei«a.  j.^^^  assignee  of  Perit  &  Cabox,  claimed:  (1)  For  loss 

on  the  sale  of  the  brig,  through  deterioration,  loss  of 
tackle,  etc.,  occasioned  by  her  unlawful  detention,  $3,000;  (2)  money  paid 
by  the  master  to  the  charterer,  in  consequence  of  the  brig's  inability  to 
proceed  to  Guayaquil  owing  to  her  detention,  $1,100;  (3)  the  estimated 
loss  of  homeward  freight,  owing  to  the  damaged  condition*  of  the  brig, 
$3,000;  (4)  expenses  incurred  in  going  to  Iquicjue  and  Tarapaca  to  receive 
part  of  the  price  of  the  brig  when  sold,  $315.50;  (5)  expenses  incurred  in 
a  lawsuit  (representing  presents  for  three  judges  and  the  fiscal,  $850; 
treasurer  of  the  custom-house,  $425 ;  a  horse  given  to  Greneral  Valero,  $250; 
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Siddle  and  bridle  for  the  same,  $130),  $1,655;  (6)  board  and  horse  hire  of 
the  master  while  attending  trial,  $290;  (7)  medical  attendance  on  the 
master,  $200.25;  (8)  passage  and  stores  of  the  master  to  Arica  homeward, 
1112.50;  (9)  passage,  freight,  and  stores  of  the  master  to  Philadelphia, 
1448;  total,  $10,121.25. 

The  Attorney-General  allowed  the  sum  of  $3,950.50,  which  included  $2,000 
<m  the  first  item  for  deterioration  and  injary  of  the  vessel  and  loss  of 
tackle  by  the  detention;  the  whole  of  the  second  item,  it  appearing  that 
the  money  was  actnally  paid  to  the  charterer ;  the  nixth  item,  for  board 
of  the  master,  and  the  eighth  and  ninth  items,  for  the  psiHsage  of  the  cap- 
tain, it  being  necessary  for  him  to  return  after  the  sale,  the  vessel  having 
become  unseaworthy  by  the  detention.    The  allowance  ou  tne  first  item 
was  for  loss  arising  from  the  "direct  injury ''to  the  vessel,  the  residue 
being  r^ected  on  the  gronnd  that  it  fell  "  within  the  rules  of  speculative 
damages."    The  third  item,  for  freight  not  earned,  was  declared  to  be 
"clearly  inadmissible  for  the  same  reason.''    The  fourth  item,  for  the  ex- 
penses of  a  jonmey  to  receive  part  of  the  price  of  the  brig,  wus  considered 
''too  remote  to  be  taken  into  the  account.*'    The  tifth  item,  for  presents 
to  the  Jadges  and  other  officials,  was  rejected  iis  "wholly  inadmissible. 
No  allowance  can  be  made  for  bribes."    The  Hcventh  item,  for  medical 
sttendanee,  was  rejected  as  falling  "withiu  the  rule  of   speonlativc 
damages.'' 

Another  olaim  in  the  ease  of  the  Elizabeih  Ann,  made  by  Joseph  A.  Clay, 
administrator  of  the  estate  of  Charles  G.  Swett,  for  loss  of  cargo  by  reason 
of  the  detention,  was  allowed  to  the  amount  of  $-1,435.56.  This  allowance 
inelnded  an  item  of  $1,885  for  the  value  of  the  goods;  of  $1,750  for  de- 
morrage  paid  to  the  master  in  ca.sh ;  of  $620.56  paid  to  the  master  for 
expenses;  and  of  expenses  of  board,  etc.,  during  the  detention. 

In  the  case  of  the  Bremen  ship  Catharine  the  claim- 
^«»fc«^-«^ ,.  ^      ants  demanded  (1)  $1,575,  the  amount  of  export  duty 

paid  to  the  Colombian  Governmeut  on  a  quantity  of 
eocoa  shipped  on  that  vessel  at  a  Colombian  port,  and  afterward  exacted 
by  the  Pemviana  again,  on  their  entering  into  iiossessiou  of  the  ])ort;  and 
(2)  $700  for  demurrage  alleged  to  have  been  paid  1)y  the  owners  of  the 
ahipin  consequence  of  the  detention  caused  by  the  abovt^-mentioncd  inci- 
dent. The  Attorney -General  allowed  the  lirst  item.  The  second  he  re- 
jected for  want  of  evidence  that  the  demurrage  was  paid,  or  that  any 
claim  for  it  was  enforced. 

In  the  case  of  the  schooner  Ilenry^which  was  a  claim 
TheSchooMr  "Henry,"  ^^^  ^^^  unlawful  detention  of  the  vessel,  Samuel  F. 

Tracy,  as  assignee  of  Heurv  D.  Tracy,  demanded:  (1) 
For  the  valoe  of  two  brass  cannon  and  their  carriages,  taken  by  the  cap- 
tors, $400;  (2)  for  a  boat  and  oars  takeu  at  Callao,  $200;  (3)  for  money  ex- 
pended in  defending  the  property,  $2,000;  (4)  for  money  expended  in 
releasing  the  master  from  prison,  $200;  (5)  for  loss  of  the  nuister*s  services 
while  in  prison,  $200;  (6)  for  loss  of  proHts  in  the  exchange  of  the  cargo  at 
Pisco,  and  for  breaking  up  the  voyage,  $5,000;  (7)  for  demurrage,  and  sup- 
port of  the  officers  and  crew  during  four  months,  $6,(KX);  (8)  interest, 
$20^659.33;  (9)  cost  of  preparing  proofs  and  translations,  $200;  total, 
$34,859.33.  The  Attorney-General  allowed  the  sum  of  $8,800,  1»eing  the 
whole  of  items  1,  2,  3,  4,  and  7.    The  iifth  item,  for  loss  of  the  master's 
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services,  and  tbe  Bixth,  for  loss  of  profits  and  for  the  breaking  np  of  the 
voyage,  were  disallowed,  as  not  being  within  the  terms  of  the  convention. 
No  allowance  was  ma<le  for  the  preparation  of  proofs  and  translations,  or 
for  interest. 

The  principles  applied  in  this  and  the  preceding  oases  were  also  applied 
in  the  cases  of  the  ship  Flying  Fish  and  the  schooner  JVaspf  in  which  claims 
for  nneamed  freight,  for  interest,  and  for  the  expenses  of  preparing  proofs 
and  translations  were  rejected,  only  the  actual  losses  and  costs  in  Peru 
being  allowed. 

In  the  case  of  the  bark  PerUf  of  Salem,  the  claim  was  composed  of  the 
following  items:  (1)  Detention  and  se<iue8trstion  of  the  bark  for  the 
transportation  of  335  soldiers,  say  at  $10  a  head,  $3,350;  (2)  articles  stolen 
by  the  soldiers,  $708.62^ ;  (3)  damages  to  the  ship  and  detention  for  re- 
pairing thfni,  $300.  From  the  aggregate  of  these  items  the  claimant 
deducted  the  sum  of  $1,641.75,  realized  from  the  sale  of  a  Peruvian  draft 
for  $2,512.50,  leaving  as  the  whole  amount  claimeil,  exclusive  of  interest, 
the  sum  of  $2,716.87i.  Tbe  Attorney-General  allowed  the  sum  of  $1,008.63, 
being  the  whole  of  the  second  and  third  items.  The  first  item  was  dis- 
allowed for  the  reason  that  it  appeared  that  the  charge  had  been  made  the 
subject  of  a  settlement  between  the  agent  of  the  claimant  and  the  Peru- 
vian Government  two  years  before  the  date  of  Mr.  Lamed's  note  to  the 
minister  for  foreign  affairs. 

In  the  case  of  the  ship  Chinay  of  Salem,  the  claimants  demanded:  (1) 
For  wrongfully  causing  the  ship  to  deviaite  from  her  intended  voyage, 
resulting  in  her  det-ention  from  P^ebruary  25  to  March  3, 1824,  six  days,  at 
$100  a  day,  $600;  (2)  for  damages  done  the  China  by  a  24-pound  shot  fired 
into  her,  $500;  (3)  for  damage  done  to  the  cargo  by  the  shot,  $1,610.  The 
Attorney-lTenerijl  allowed  the  sum  of  $2,710,  being  the  whole  claim,  exclu- 
sive of  interest. 

Tlie  schooner  Rohinson  Crusoe  and  her  cargo  were  seized  and  appropri- 
ated by  Admiral  Guise,  of  the  Peruvian  navy,  without  legal  adjudication, 
and  were  destroyed  while  in  his  possession.  The  sum  of  $10,000  was  al- 
lowed, the  actual  value  of  the  vessel  and  cargo. 

A  claim  was  allowed  in  favor  of  Samuel  F.  Tracy,  assignee  of  Henry  D. 
Tracy,  for  the  seizure  on  land  of  naval  stores,  furniture,  and  other  prop- 
erty, which  were  guaranteed  by  the  capitulation  of  Lima,  but  were  seized 
by  the  Peruvian  authorities  in  violation  thereof. 

We  have  narrated  elsewhere  the  history  of  the  claim 
„  "  against  Chile  growing  out  of  the  seizure  by  I^ord  Coch- 

rane, in  the  valley  of  Sitana,  Peru,  in  May  1821,  of  a 
sum  of  money,  the  proceeds  of  the  sale  at  Tacua  of  a  part  of  the  cargo  of 
the  American  brig  Macedonian,^  At  that  time  tbe  greater  part  of  the  cargo 
remained  unsold,  and  tbe  master  of  the  brig,  Kliphalet  Smith,  was  on  his 
way  to  Arequipa  with  a  view  to  dispose  of  tbe  residue.  In  July  1821  the 
combined  forces  of  Chile  and  Buenos  Ayres,  under  (feneral  San  Martin, 
obtained  possession  of  Lima  and  establisbed  there  a  provisional  govern- 
ment. In  December  of  tbe  same  year  Captain  Smith,  having  found  a  part 
of  his  cargo  unsalable  at  Are<iuipa,  sent  it  under  convoy  to  Lima,  in  charge 
of  Stephen  B.  Howe,  his  nephew,  with  orders  to  consign  it  for  sale  to 
Abadia  &.  Arismendi,  bis  usual  commission  merchants,  if  that  house  con- 
tinued to  exist,  and  if  not,  to  some  other  suitable  consignee.     It  turned 


Supra,  1449. 
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Mt  thAt  tiie  himae  had  not  only  been  broken  ap,  bnt  that  ito  members,  in 
eonteqaence  of  their  connection  with  the  old  government  and  adherence 
to  its  eanae,  had  fidlen  under  the  displeasure  of  the  new  government,  and 
lAer  being  imprisoned  were  either  compelled  or  voluntarily  chose  to 
dspart  from  the  country,  and  that  their  property  was  decreed  to  be  confis- 
Mtod  to  the  oae  of  the  state.  The  Macedonian  and  her  cargo  were  conse- 
qnsntly  consigned  by  Howe  to  the  English  house  of  John  Thwaites.  The 
jorenunent  at  Lima,  however,  instituted  proceedings  against  the  brig  and 
Imt  cargo  and  snoh  of  the  proceeds  as  were  in  the  hands  of  Mr.  Thwaites, 
Mihe  property  of  the  Spanish  refugee  Arismendi,  and  upon  that  ground 
eondemned  the  whole  to  the  use  of  the  state. 

The  Attorney-General  held  that  the  vessel  and  cargo  were  American 
property^  and  awarded  for  the  vessel  the  sum  of  $32,193.63,  and  for  the 
«rgo  the  sum  of  959,093.87;  total,  $91,287.50.  ThiH  suni  was  made  up  of 
five  items:  (1)  Value  of  the  brig,  $25,000;  (2)  money  paid  to  the  officers 
and  crew,  $7,193.63;  (3)  actual  value  of  the  confiHcated  cargo  at  the  time 
and  place  of  seizure,  $47,440.75;  (4)  debts  confiscated  to  the  use  of  the 
goremment,  $6,167;  (5)  a  particular  and  separate  part  of  the  cargo, 
16,486.12.  "The  residue  of  the  claim  not  already  allowed  (except  the 
charge  for  interest)  is,"  said  the  Attorney-General, ' '  rejected,  in  accordance 
with  the  principle  which  I  have  adopted  throughout  limiting  the  claims 
sf  the  respective  parties  to  the  actual  loss  sustained,  excluding  prospective 
profits  dependent  upon  the  chances  of  business  and  the  uncertain  state  of 
the  markets,  regarding  all  such  charges  as  falling  within  the  rule  of  specn- 
hitive  damages.  This  rule  is  uniformly  adhered  to  by  courts  of  law  in  the 
investigation  of  similar  oases  and  in  my  judgment  it  is  entirely  consonant 
with  justice  and  equity  among  the  reapective  claimants,  to  apply  it  in  adju- 
dicating these  claims.  The  charge  for  interest  is  rejected  for  the  reason 
swigned  in  the  award  in  the  case  of  the  ship  Providence.'^ 

It  has  been  seen  that  by  t\n^  terms  of  the  convention 

~j?*"^        the  indemnity  was  intended  to  apply  only  to  claims 

growing  out  of  the  acts  of  the  Peruvian  authorities. 

In  the  ease  of  the  schooner  Rampart  a  claim  was  made  for  the  seizure 

and  detention  of  the  vessel  and  for  damage  done  her  in  a  hostile  attack, 

and  for  various  articles  plundered  from  the  ship  and  cargo,  amounting  in 

the  whole  to  the  sum  of  $8,008.    The  claim  W2is  dismissed  ou  the  ground 

(1)  that  it  was  not  ''included   in  Mr.  Larned's  list  presented  to    the 

Crovemment  of  Peru,"  and  (2)  that  the  evidence  showed  ''that  the  injuries 

complained  of  were  committed  by  the  Spaninh  authorities  in  Callao." 

In  conformity  with  the  provision  of  the  act  of  Con- 
liat  of  Awards.       g^ress,  requiring  the  Attorney-General  at  the  close  of 

his  commission  to  report  a  list  of  his  awards  to  the 
Secretary  of  State,  Attorney-General  Clifibrd  on  August  7,  1847,  trans- 
niitted  to  the  Department  of  State  the  following  paper : 


n 
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"  Attornky-Gknkkal's  Offick, 

**  7  August  1S47. 
"Liat  of  Awards  made  by  the  Attorney-General  of  the  United  States  under 
the  Act  of  Congress,  approved  8th  August  1846,  to  carrv  into  effect  the 
Convention  between  the  United  States  and  the  Republic  of  Peru,  con- 
cluded at  Lima,  the  17th  day  of  March  1841. 
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"Claims  allowed, 

''To  Edward  Carrin^rton  of  Provideuce,  Administrator  of  Ed- 
ward Carrington,  for  detention  of  the  ship  ProHdenoe,  of 
Providence,  and  money  extorted  from  the  master,  the  smn  of 
three  thousand  eieht  hundred  and  forty  dollars $3, 840. 00 

''To  Francis  Poahody  and  George  Peabody  of  Salem  and  John 
L.  Gardner  of  Hoston,  Executors  of  Joseph  Peabody,  and 
Tueker  8aland,  of  Salem,  Administrator  of  J.  Augustus  Pea- 
body,  for  detention  and  damage  done  the  ship  China  of  Salem 
and  her  cargo,  the  sum  of  two  thousand  seven  hundred  and 
ten  dollars 2,710.00 

"To  Stephen  C.  Phillips  of  Salem  for  articles  stoldn  from  and 
damage  done  to  the  barcjue  Peru  of  Salem,  the  snm  of  one 
thousand  and  eight  dollars  and  sixty -three  cents 1, 008. 63 

"To  (ioorge  Nichols  of  Salem  in  his  own  right  and  as  admin- 
istrator of  Jerathmeel  Pierce  and  Ichabod  Nichols,  Lydia  K. 
Pierce  of  Salem,  administratrix  of  Banjamin  Pierce,  Charles 
Sanders  of  West  Cambridge  and  Henry  Pierce  of  Salem,  for 
detention  of  the  brig  Herald  of  Salem  and  money  extorted 
from  the  master,  the  sum  of  two  thousand  six  hundred  and 
ten  dollars ,...      2,610.00 

"To  George  Nichols  of  Salem  in  his  own  right  and  as  admin- 
trator  of  Jerathmeel  Pierce  and  It^habod  Nichols,  Lydia  R. 
Pierce  of  Salem,  administratrix  of  Banjamin  Pierce,  Charles 
San<lers  of  West  Cambridge,  H(*nry  Pierce  of  Salem  and 
Banjamin  K.  Nichols  of  Boston,  for  detention  and  injury  to 
the  ship  Friendship  of  Salem,  the  sum  of  four  thousand  dol- 
lars        4,000.00 

"  To  (teorge  Nichols  of  Salem,  administrator  of  Ichabod  Nichols 
and  Kichard  Meek  of  Marblehead,  for  money  sequestered 
from  the  ship  FiHendship  of  Salem,  the  sum  of  six  hundred 
dollars 600. 00 

"To  Aitiiee  K.  Alstip,  executrix,  and  John  Sergeant  and  Gus- 
tavus  Cleeman  of  Phibidelpliia,  executors  of  Richard  Alsop, 
for  and  to  the  use  of  his  estate,  and  in  trust  for  Edward  L. 
Scott,  and  John  Huan  or  their  l(^<ral  representatives  for  the 
capture  and  destruction  of  the  scliooner  liobiuson  Cnisoe  And 
cargo,  the  sum  of  ten  tliousaiid  dollars 10,000.00 

"To  Caleb  Loring,  Thomas  B.  Wales  and  Samuel  Appleton  of 
Boston,  Philo  S.  Slielton  of  Boston,  (executor  of  Benjamin  P. 
Hamer,  Paschael  Paoli  Pope  of  Boston,  administrator  of 
William  H.  Boardman,  and  Titus  Wells  of  Boston,  executor 
of  Abraham  Touro,  underwriters  for  ])art  of  the  cargo  of  the 
ship  Esther  of  Boston,  contiscated,  the  sum  of  one  thousand 
live  hundred  and  eighty-four  dollars  and  seven  cents 1, 5H4. 07 

"To  John  Dorr  of  Boston  and  Sullivan  Dorr  of  Providence  in 
their  own  right  and  in  trust  for  the  estatt^  of  D.  W.  Child  of 
Boston,  deceased,  for  confiscation  of  tlie  ship  Esther  of  Bos- 
ton, the  sum  of  twenty-eight  thousand  one  hundred  and 
<deven  dollars  and  ten  cents 28,  IIL  10 

"To  Samuel  F.  Tracy  of  New  York,  assignee  of  Henry  D.  Tracy 
for  himself  and  in  trust  for  others  according  to  the  said  Henry 
1).  Tracy's  deed,  or  instrument  of  iissignmcnt  on  tile,  for  con- 
fiscation of  part  of  the  cargo  of  the  ship  Esther  of  Boston  the 
sum  of  nineteen  thousand  six  hundred  and  lifty-four  dollars 
and  thirty-nine  cents \ 19,654.39 

"To  Samuel  F.  Tracy  of  New  York  Jissignee  of  Henry  D.  Tracy 
for  himself  and  in  trust  for  others  ac(M)rding  to  the  terms  of 
the  said  Henry  \).  Tracy's  deed  or  instrument  of  assignment 
on  tile,  for  detention  of  schooner  Ji'aspf  the  sum  of  eight  hun- 
dred dollars 800.00 
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"ToSaoiael  F.  Tracy  of  New  York,  adsigiiee  of  Henry  Di  Tracy 
Tor  himself  and  in  tmst  for  others  according  to  tht)  terms  of 
((aid  Henry  D.  Tracy's  deed  or  instrnment  of  ussiipiment  on 
file,  for  detention  of  the  ship  Flying  Fish,  the  sum  of  six  thou- 
sand one  hundred  and  thirty-six  dollars $6, 136. 00 

"To  Samuel  F.  Tracy  of  New  York,  assignee  of  Henry  D.  Tracy 
for  himself  and  in  trust  for  others,  according  to  the  term  of 
the  said  Henry  D.  Tracy's  dee<l  or  instrument  of  assignment 
on  tile,  for  detention  of  the  schooner  Benriff  etc.,  the  sum  of 

eight  thousand  eight  hundred  dollars 8, 800. 00 

"To Samuel  F.  Tracy,  assignee  of  Henry  D.Tracy  for  himself 
sod  in  trust  for  others,  according  to  the  terms  of  the  said 
Henr^^  D.  Tracy's  deed  or  instrument  of  assignment  on  file, 
for  seizure  of  naval  stores,  etc.,  the  sum  of  toree  thousand 

eight  hundred«and  twenty-seven  dollars  and  fifty  cents 3, 827. 50 

"To  ]*>ederick  6.  Low  of  Gloucester  for  confiscation  of  part  of 
the  cargo  of  the  ship  Etther,  of  Boston,  the  sum  of  eight  hun- 
dred and  forty- three  dollars  and  twenty-eight  (!ents 843. 28 

"To  Porter  Harmony  of  New  York  for  cuntiscation  of  the  ship 
General  lirotm  of  New  York  and  cargo,  the  sum  of  one  hun- 
dred and  twenty-four  thousand  six  hundred  and  sixty-eight 
dollars  and  seventy-four  cents 124, 668. 74 

"ToGeorge  C.  De  Kay,  County  of  HudHon,  New  Jersey,  assignee 
of  the  executors  of  Henry  Eckford,  for  confiscation  of  the  ship 
General  Brawn  of  New  York  and  cargo,  the  sum  of  sixty-nine 
thousand  eight  hundred  and  ninety-nine  dollurs  and  fifty- 
four  cents 69,899.54 

"To  G.  G.  &  8.  8.  Howland  of  New  York,  for  confiscation  of  the 
•hip  General  Brown  of  New  York  and  cargo,  the  sum  of  seven 
thousand  one  hundred  and  ninety-nine  dollars  and  ninety 
cents 7, 1J»9.90 

*' To  William  Wheelwright  for  duties  illegally  extorted  the  sum 
of  fifteen  hundred  and  seventy-five  dollars 1 ,  575. 00 

*' To  Henry  Famamof  Boston,  administrator  of  Eliphulet  Smith, 
for  confiscation  of  part  of  the  cargo  of  the  Hliip  Father  of 
Boston,  the  sum  of  tnirteeu  thousand  one  hundred  and  forty- 
six  dollars  and  twenty-seven  cents 13, 146. 27 

**To  Edward  Sharp  of  Dorchester,  administrator  of  Stphen  B. 
Howe,  for  confiscation  of  part  of  th(^  cargo  of  the  ship  Esther 
of  Boston,  the  sum  of  three  thousand  five  hundred  and  sixty- 
two  dollars  and  fifty -six  cents 3, 562. 56 

**To  Thomas  Dunlap  of  Philadelphia,  assignee  of  J.  W.  Perit 
and  Joseph  Cabox,  formerly  partners  trading  under  the  firm 
of  Perit  &  Cahox,  for  detentiou  and  injury  to  the  brig  Fliza- 
beth  Ann  of  Philadelphia,  the  sum  of  three  thouHand  nine  hun- 
dred and  fifty  dollars  and  fifty  cents 3, 950. 50 

*'To  Joseph  A.  Clay  of  Philadelphia,  administrator  of  C.  G. 
Swett,  lor  articles  stolen  and  detention  of  the  brig  Elizabeth 
Ann  of  Philadelphiu,  the  sum  of  four  thouound  four  hundred 
and  thirty-five  dollars  and  fifty-six  cents 4, 435. 56 

''To  Eliza  Paul  of  Philadelphia.  adniiniHtratrix  of  Masklin 
Clark,  for  detention  of  the  brig  Thetis,  the  sum  of  seven 
thousand  one  hundred  and  eighty-one  dollars  and  eighty- 
seven  cents 7, 181.87 

**To  Thomas  C.  Amory  and  Benjamin  Humphreys  of  Boston, 
executors  of  John  S.  Ellery,  to  and  for  the  use  of  the  estate 
of  the  said  Ellery,  and  in  trust  for  the  estate  of  Phillip 
Mercier,  or  his  legal  rej)resentative8,  for  any  interest  he  had 
in  the  brig  Macedonian  of  BoHton  and  certain  disbursements, 
for  the  confiscation  of  the  brig,  the  sum  of  thirty-two  thou- 
sand one  hundred  and  ninety-three  dollars  and  sixty-three 
cents 32,193.63 
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"To  Thomas  C.  Aiiiory  and  Benjamin  Humphreys  of  Boston, 
admitiiHtrators  of  .John  S.  Ellery,  U^nry  Famam  of  Boston, 
adininiHtrator  of  Eliphalet  Smitii,  and  Thomaa  H.  Perkins  of 
Boston,  for  conHsoation  of  the  cargo  of  the  brig  Macedonian 
of  B(»8ton,  the  sum  of  Hfty-niue  thousand  and  ninety-three 
tlollars  and  eighty-seven  cents $59, 093. 87 

Aggregate  amount  allowed 421, 432. 41 

''The  aggregate  allowed  being  greater  than  the  whole  amount  of  the 
indemnity  provided  for  in  the  Convention,  the  several  awards  are  made 
the  baHis  in  each  case  of  the  rateable  proportion  to  which  the  claimantH 
are  entitled  by  the  provisions  of  the  Act  of  the  8th  August  1846,  in  re- 
spect to  all  the  sums  which  have  been  received  or  may  hereafter  be 
received  by  the  United  States  from  the  Republic  of  Peru,  under  the  stipu- 
lations o^  the  Convention  aforesaid,  first  deducting  from  the  whole 
amount  received  the  sum  of  three  thousand  dollars,  agreeably  to  the  di- 
rectionH  of  the  fourth  section  of  the  Act  aforesaid. 

**  By  the  fifth  section  of  said  Act  payments  to  each  claimant  are  made 
subject  to  a  further  deduction  for  any  sum  that  may  be  due  to  the  United 
States  from  the  person  in  whose  favor  the  award  is  made. 

**  Nathan  Clifford, 

''Aitometf 'General, 
"Attest: 

John  T.  Reid,  Clerk, 

*' Claims  rejected. 

''Samuel  F.  Tracy  of  New  York,  assignee  of  Henry  D.  Tracy, 
special  claim  for  damages  resulting  to  mercantile  establish- 
ment and  credit  ft'om  an  illegal  arrest  and  expenses  incurred 
in  defeUKe  of  person  and  property.  Amount  claimed,  includ- 
ing interest $64,  737. 75 

"  Rejected  for  the  reason  that  no  part  of  the  claim  is  em- 
braced withiu  the  termH  of  the  Convention. 
Isabella  (*ole  and  Charles  F.  Mayer  of  Baltimore,  executors  of 
William  Cole,  tor  the  seizure  and  detention  of  the  schooner 
Ham  pari  and  for  damages  done  tn  her  and  fur  various  articles 

plun<lered  from  the  ship  and  cargo.     Anionnt  claimed 8, 008. 00 

''Rejected  fur  the  reason  that  no  such  claim  was  included  in 
Mr.  Larned's  list  presented  to  the  Government  of  Peru,  and  that 
no  part  of  it  is  therefore  embraced  within  the  terms  of  the  Con- 
vention, and  for  the  further  reaHon  that  the  evidence  in  the  case 
showB  that  the  injuries  complained  of  were  committed  by  the 
Spanish  authorities. 

'Charles  Thomson  Jones  of  Philadelphia,  assignee  of  Oliver 
BroolcH,  compensation  for  loss  of  primage  and  for  sundry 
expenses  and  detentions  during  the  seizure  of  the  brig  Eliza- 

beth  Avn.     Amount  claimed  with  interest 2,320.00 

"  Rejected  for  the  reason  that  no  ]>art  of  the  claim  is  embraced 
within  the  terms  of  the  convention. 

"William  A.  Folger  of  New  York;  claim  for  articles  of  cloth- 
ing?, etc.,  robbed  from  him  on  board  the  Eliza  Barker.    Amount 

claimed 356.  70 

"Rejected  for  the  reason  first  assigned  in  the  case  of  Isabella 
Cole  and  Charles  F.  Mayer, 
".lames  Reeves  of  New  York,  same  claim  as  that  of  Folger. 

Amount  claimed 254. 50 

''Rejected  for  the  reason  first  assigned  in  the  case  of  Isabella 
Cole  and  Charles  F.  Mayer. 
•'Frederick  Cartwrijjht  of  Now  York,  same  claim  as  that  of 

Folger.     Amount  claimed 159.90 

"  Rejected  for  the  reason  first  assigned  in  the  case  of  Isabella 
Cole  and  Charles  F.  Mayer. 
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"Emmeline  B.  Biddle.  widow  of  Charlea  B.  Riddle,  in  behalf 
of  herself  and  chilaren:  same  claim  as  that  of  Folger  for 
artielee  of  clothing   roubed  from  her  hasband.     Amount 

eliiiiied $257.40 

"Rejected  for  the  reason  first  assigned  in  the  case  of  Isabella 

Cole  end  Charles  F.  Mayer. 

''$76,094.25 

"Nathan  Cufford, 

**  Attorney-General, 
''Attest: 

"John  T.  Rbii>,  Clerk." 


oil  AFTER  I. 

THE  BRAZILIAN  INDEMNITY:  CONVENTION  OF  JANUARY  24, 1849. 

By  a  coDvention  concluded  at  Rio  de  Janeiro,  Jan- 
•mio  tiu    on-      niiry  27,  1849,  by  David  Tod,  envoy  extraordinary  and 

ministor  plenipotentiary  of  the  United  States  near  the 
^ttrt  of  Brazil,  and  the  Viscount  of  Olinda,  then  Brazilian  secretary  of 
state  for  foreign  affairs,  a  settlement  was  effected  of  the  long-pending 
claims  of  citizens  of  the  United  States  against  the  Government  of  Brazil, 
^7  the  latter  government  agreeing  ''to  place  at  the  disposition  of  the 
^*^ident  of  the  United  States  the  amonut  of  530,000  milrois,  current 
iDoney  of  Brazil,  as  a  reasonable  and  equitable  Huni/'  to  comprehend  ''the 
^hole  of  the  reclamations ''  collectively,  without  reference  to  the  merits 
of  any  particnlar  case.  This  sum  it  was  left  to  the  United  StaU'S  to  di^4- 
tfil>nte  among  the  claimants;  and  in  order  that  this  might  be  done  prop- 
erly, it  was  provided  that  any  documents  which  threw  light  on  the  claimH 
>hoaId  be  delivered  by  the  imperial  government  to  that  of  the  United 
States. 

It  was  stipnlated  that  the  indemnity  should  bear  interest  at  the  rate  of 
6  per  cent  from  July  1, 1849,  till  it  was  paid. 

Mr.  Tod  recommended  that  the  tribunal  to  distribute 
Lep^l^on*  ^^^  indemnity  should  sit  at  Hio  de  .laneiro,  and  in  this 

recommendation  8ome  of  the  claimants  roncurred.'  An 
act  was,  however,  approved  March  29,  1850,-  by  which  provision  was  made 
for  the  appointment  of  a  commissioner  to  Hit  in  WaHhington,  and  of  a  clerk 
to  aasist  him.  The  commissiont^r  was  allowed  $8,000  a  year,  and  the  clerk 
$2,000;  and  the  commissioner  was  require<l  to  complete  his  labors  within 
a  year  from  the  time  of  his  first  attendance  in  Washington. 

July  1,  1850,  Mr.  John  M.  Clayton,  Sc^cretary  of  State, 

Orranintionofthe     transmitted  to  Mr.  (ieorge  P.  Fisher,  of  Delaware,  a 
CommiBuon. 

comminsion  from  the  President,  ap])ointing  him,  by  and 

with  the  advice  and  consent  of  the  Senate,  as  commissioner  under  the  con- 
vention and  the  act  of  Ccmgress;  and  on  the  same  day  Mr.  Clayton  trans- 
mitted a  similar  commission  to  Mr.  Philip  N.  Searle,  of  New  York,  as  clerk. 
Mr.  Searle  was  afterward  suc<M;eded  as  clerk  by  Mr.  Charles  Howard 
Edwards. 

Mr.  Fisher  entered  upon  the  discharge  of  his  duties  iis  commissioner  on 
Jnly  1,  1850.  He  adopted  rules  for  the  government  of  procedure,  and 
iflsned  a  notice  of  his  appointment  through  the  public  press. 


'  Mr.  Tod  to  Mr.  Clayton,  August  23, 1849, 11.  Ex.  Doc.  19, 31  Cong.  1  sess. 

39  Stats,  at  L.  422. 
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July  6,  1850,  Mr.  Clayton  transmitted  to  the  clerk  of  the  oommission  all 
the  paperH  then  in  the  Department  of  State  relating  to  the  claims  that 
were  to  be  adjusted. 

On  Angust  19,  1850,  Mr.  Webster,  as  Secretary  of  State,  informed  the 
commissioner  that  Mr.  Ford,  the  diplomatic  representative  of  the  United 
States  at  Rio  de  Janeiro,  had  been  instructed  to  apply  to  the  minister 
for  foreign  affairs  of  Hra/il  for  papers  in  the  possession  of  that  government. 
Various  documents  from  Brazil  were  received  in  February  1851. 

By  an  act  ef  March  3,  l&Sl,  the  act  of  March  29, 1850, 

Exteiuionft  of  the      ^^  continued  in  force  for  a  year  from  March  1,  ia51.» 

This  extension,  however,  proved  to  be  insufficient  for 
the  purposes  of  the  commission,  owing  to  circumstances  which  were 
stated  in  a  letter  to  Mr.  Webster  of  Febrnary  2,  1852,  which  was  as  follows : 

**  Office  of  the  Commissioner  to 

**  Adjust  Claims  against  Brazil, 

"  Washington,  2.Fehrvary  1852. 
*'  Hon.  Daniel  Webster, 

*' Secretary  of  State. 

''Sir  :  The  near  approach  of  the  day  to  which  this  commission  is  limited 
by  act  of  Congress,  and  the  slow  progress  which  has  been  made  in  the 
business  for  which  it  was  established,  admonish  me  of  the  propriety  of 
placing  before  you  a  summary  of  its  proceedings;  to  which  I  have  the 
honor  respectfully  to  solicit  your  attention. 

*'0n  the  Ist  day  of  July  1850  I  entered  upon  the  discharge  of  my  duties; 
since  which  time'only  twenty-one  cases  of  claims  have  been  presented  for 
my  examination  and  d<'cision. 

'*  Six  of  these  have  been  ruled  out  upon  the  ground  that  they  had  never 
been  presented  to  the  imperial  government  prior  to  the  negotiation  of  the 
convention  bi'tween  tlie  United  States  and  the  Emperor  of  Brazil  of  the 
27th  of  January  1849,  and  were  therefore  not  such  claims  as  were  included 
in  it.  The  aggregate  amount  of  tliese  six  claims  is  about  two  hundred  and 
eiglity  thousand  dollars. 

'♦  In  five  other  cases  I  have  awarded  in  favor  of  the  claimants.  The 
aggregate  amount  of  these  awards  is  about  seven  thousand  dollars. 

*M)ne  of  the  claims  has  been  decided  adversely  to  the  claimant,  upon 
the  ground  that  there  was  no  evidence  whn  tever  to  support  it.  The  amount 
claimed  in  this  <-ase  was  about  twenty-tive  thousand  dollars. 

'*  It  will  be  seen  therefore  that  there  still  remain  nine  cases  in  which 
the  memorials  of  the  claimants  have  been  presented,  but  which  have  not 
yet  been  deeided  owing  to  the  ditficulties  the  claimants  have  met  with  in 
obtnining  testimony. 

**  I  have  from  time  to  time,  by  letter,  w^minded  the  claimants  and  their 
attorneys  that  the  term  of  this  commission  is  limited  to  the  1st  day  of 
March  next,  with  the  view  that  they  might  exercise  all  diligence  in  pre- 
senting the  eviden<e  in  support  of  their  claims;  and  I  must  do  them  the 
justice  to  say  that  in  my  opinion  there  are  but  few  instances  in  which 
due  diligenc  J  has  not  been  used. 

** There  is  every  probability  that  the  nine  cases  last  above  mentioned 
may  be  adjudicated  by  the  1st  <lay  of  March  next.  If  each  of  these  shall 
I>e  decided  favorably  to  the  claimant,  the  aggregate  amount  of  the  awards 
would,  according  to  the  best  estimate  I  can  form,  range  from  one  hundred 
and  seventy-five  thousand  to  two  hundred  thousaud  dollars. 

**In  addition  to  the  above  there  are  still  nineteen  cases  which  have  been 
presented  by  the  (jovernment  of  the  (luited  States  to  the  imperial  gov- 
ernment of  Brazil  for  indenmity,  :ind  which  are  therefore  comprehended 
under  the  convention  of  184{>;  but  which  have  not  as  yet  been  presented 
to  me  for  adjustment.  This  number  includes  several  of  the  largest  and 
most  complicated  claims. 


9  Stats,  at  L.  606. 
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''I  IttTe  been  infonned  by  the  clsimimte  in  some  of  thene  cases  that  they 
UT6  met  with  mooh  difflciuty  in  proonring  from  Brazil  the  doonments  and 
p^^en  whieh  are  neeeeeary  to  enable  them  not  only  to  establish,  but  even 
te  prasent  their  olaima  in  proper  form. 

-''Toa  will  leeolleet  that,  at  long  ago  as  the  month  of  Aueast  1850, 
jMractions  were  ffiven  to  oor  minister  at  Rio  de  Janeiro  to  oalT  upon  the 
vepMtment  of  state  for  foreign  aifairs  of  the  imperial  government  for  a 
^pliaoee  with  the  third  artiole  of  the  treaty,  by  which  it  was  stipulated 
^«st  the  impeorlal  government  should  deliver  to  that  of  the  United  States 
' the respeottTe  doonnients  which  throw  light  upon'  the  claims  compre- 
hendsd  in  that  convention. 

"In  puisnance  of  theae  instructions  that  demand  was  made  by  our 
Jpiniiter  at  Rio  de  Janeiro,  but  the  result  was  the  productiou  of  a  mere 
handftil  of  papers  wh^ch  related  onljr  to  a  few  of  the  claims,  and  which 
Were  in  moat  oases  of  oomparatively  little  value. 

''I  have  been  informed  by  the  attorneys  in  several  cases  that  they  have 

JQany  months  ago,  under  the  auspices  of  the  State  Department,  p  -t  forth 

^'ash  efforts  to  prooure  from  Brazil  evidence  relating  to  their  respective 

^ies.    Of  the  rasnlt  of  thene  renewed  applications  I  am  not  apprised,  but 

from  the  foot  that  theae  efforts  have  first  to  be  directed  to  Rio  de  Janeiro 

*Dd  thence  to  the  different  provinces  of  a  large  empire  embracing  a  sea 

^otit  of  nearly  three  thousand  miles,  and  sometimes  to  the  interior  of  these 

pionnoes  where  the  fiMilities  of  travel  and  communication  are  limited  in 

^  extreme,  it  is  believed  there  is  but  little  probability  that  any  evidence 

pom  that  empire  will  reach  here  in  time  to  oe  of  service  to  the  claimants 

J*  presenting  their  cases  to  this  commission,  should  it  be  closed  upon  the 

^f  to  whieh  it  is  limited*    Indeed  were  all  the  cases  now  fully  presented 

^th  ample  proof  to  sustain  each  claim,  I  do  not  see  how  it  could  be  pos- 

lible  for  me  to  give  them  that  proper  examination  which  justice  and  equity 

woald  demand  within  the  short  space  of  four  weeks. 

''Ton  will  bear  in  mind  that  many  of  these  claims  have  been  suhjects  of 
^espondenoe  between  the  Department  of  State  and  the  United  States 
lotion  at  Rio  de  Janeiro,  and  of  discnssion  between  that  legation  and 
we  department  of  state  for  foreign  affairs  of  the  imperial  government  of 
Brazil  for  manv  years  past.  Several  of  them  are  coeval  with  the  imperial 
fOTemment,  whilst  others  date  even  beyond  the  separation  of  Brazil  from 
the  mother  country. 

"As  might  naturally  have  been  expected,  many  of  the  original  claimants 
hsve  been  long  since  dead.  Some  of  the  claimn  arise  out  of  the  seizure 
sod  detention  of  vessels  which  were  the  property  of  several  .joint  owners, 
of  whom  some  have  died,  some  have  failed  in  huniness,  turning  their  in- 
terests over  to  assignees,  and  others  are  scattered  over  different  parts  of 
tile  country  from  Maine  to  California.  All  these  circumstances  have  con- 
^iied  to  delay  even  the  inception  of  proceedings,  in  cases  where  such 
eironmstonoes  have  occurred. 

"The  sum  paid  by  the  Government  of  Brazil  to  that  of  the  United  States 
M  indemnitor  nnder  the  convention  of  1849  was  five  hundred  and  thirty 
oontos  of  reis,  which  with  interest  and  exchange  realized  about  three 
hundred  thousand  dollars  of  our  currency.'  If  from  this  sum  be  deducted 
the  estimated  affgregate  of  awards  already  made  and  which  may  bo  made 
before  the  1st  day  of  March  next,  there  will  then  remain  in  the  Treasury 
of  the  United  States,  of  the  indemnity  paid,  from  one  hundred  and  thirty 
thousand  to  one  hundred  and  fifty  thousand  dollars,  or  nearly  one  moiety 
of  the  fund.  Should  the  commission  then  be  closed  with  this  state  of 
things  exiating,  I  need  not  hint  at  the  seemingly  awkward  position  our 
lEovemment  would  occupy  towards  that  of  Brazil,  having;  distributed  but 
Rttle  more  than  one-half  of  the  sum  demanded  and  received  of  her  as  in- 
demnity for  wrongs  and  ii^juries  committe<l  upon  our  citizens. 

''It  ia  manifest  that  these  citizens  will  have  to  sustain  loss  against 
which  they  could  not  provide,  owing  to  the  circumstances  which  have 

»The  precise  sum  realized  proved  to  be  $322,535.98.  (Mr.  Cor  win,  Sec. 
of  the  Treaaary,  to  Mr.  PUher,  February  26, 1852,  MSS.  Dept.  of  State.) 
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transpired  within  the  long  period  of  time  dnrlng  which  negotiations  have 
been  pending,  while  the  Government  of  Brazil  will  at  the  same  time 
have  appar**nt  caase  to  complain  of  injantice  snffered  at  our  hands;  and 
BO  long  as  that  canse  shall  continue  to  exist,  that  government  cannot  fail 
to  regard  every  claim  hereafter  to  he  made  npon  it  by  the  Oovemment  of 
the  United  States  with  that  prejudice  which  the  mention  of  past  injus- 
tice must  certainly  engender. 

**  Witii  these  remarks  I  have  respectfully  to  request  that  yon  will  call 
the  attention  of  the  President  to  this  subject,  in  order  that  he  may  con- 
sider upon  the  propriety  of  placing  it  before  Congress. 

''I  have  the  honor  to  be,  Sir,  your  obedient  servant, 

"Geo.  p.  Fishkr/' 

This  letter  wan  duly  communicated  by  the  President  to  Congress,'  and 

an  not  was  passed  and  approved  extending  the  act  of  March  29,  1850,  for 

a  period  of  four  months  from  and  after  March  1, 1852.*    The  time  for  filing 

memorialB  was  extended  to  .January  1,  18.52. 

Tho  character  of  the  claims  before  the  commission  is 
Oharaotar  of  Olaims.      ,.     ,        j  •     ^u     />  n  i   xx 

disclosed  in  the  following  letter : 

**  Office  of  thk  Commissioner  to 

"Adjust  Claims  against  Brazil, 

**  Washington  J  10th  Januray  1851. 
"Hon.  Walter  Underhill, 

'  *  Hoitae  of  Bvprenen  tativeti. 

"Sir:  Your  letter  addressed  to  the  Hon.  Daniel  Webster,  Secretary  of 
State,  with  its  enclosures,  propounding  '  (piestions  respecting  the  nature 
and  extent  of  the  claims  allowed  to  the  citizens  of  the  United  States  in 
the  recent  treaty  M)et ween  this  government  and  the  Emperor  of  Brazil, 
was  yesterday  referred  to  me  by  the  Department  of  State  for  an  answer. 

'*In  reply  to  the  ({uestions  asked  I  have  the  honor  to  communicate  the 
following  Information: 

•*  There  are  several  classes  of  claims  of  American  citizens  which  have 
from  time  to  time  been  presented  with  demands  for  satisfaction  by  the 
Government  of  tho  United  States  to  that  of  Brazil,  thro'  our  legation  at 
Bio  de  Janeiro.  The  first,  is  that  chass  known  as  the  prize  claims,  which 
originated  upwards  of  20  years  ago  during  the  war  between  Brazil  and 
Buenos  Ayres  by  reason  of  captures  m<ide  by  the  imperial  blockading 
squadron  of  American  vessels  for  alleged  attempts  to  enter  the  ports  of 
Buenos  Ayres  in  violation  of  the  law  of  blockade. 

"Second.  Claims  for  damages  resulting  from  the  seizure  and  detention 
of  vessels  at  various  ports  in  lira/il  on  the  alleged  ground  that  said  ves- 
sels bore  the  American  flag  unlawfully,  or  that  they  were  destined  to 
places  in  the  various  provinces  from  which  comninnicati(m  at  the  time  was 
cut  off  by  an  imperial  order. 

"Third.  Claims  for  interest  accruing  after  the  acknowledgment  of  the 
demand  for  the  principal. 

'*  Fourth.  Claims  for  the  restitution  of  anchorage  duties,  duties  on  im- 
portation paid  twice,  port  charges,  fines,  and  for  provincial  duties  and 
taxes. 

'•'Fifth.  Claims  arising  our  of  contracts  of  individuals  with  the  impe- 
rial government. 

**Sixth.  For  damages  occasioned  bj' imprisonment,  confiscation  of  prop- 
erty, and  other  wrongs  to  individuals. 

**  Seventh.  For  expenses  in<'urred  in  consequence  <»f  unlawful  acta  of  the 
imperial  government. 

**Kvery  claim  of  each  of  these  classes  was  warmly  resisted  by  the  im- 
perial government,  and  in  the  first  article  of  the  convention  of  the  27th 
January  1849,  herewith  transmitted,  it  is  expressly  stated  that  the  Gov- 


» Message  of  February  16,  1852,  H.  Ex.  Doc.  75,  32  Cong.  1  sess. 
« Act  of  February  27,  1852,  10  Stats,  at  L.  146. 
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enuDent  of  Brazil  entertained  a  belief  of  their  injustice ;  and  it  was  there- 
fore sg^ed  that  the  whole  of  the  claims  presented  up  to  the  date  of  tho 
coDTention  should  be  settled  by  an  act— the  payment  to  the  Government 
of  the  United  States  of  530,000  milreis,  and  that  thu  imperial  government 
ihonld  be  exonerated  from  all  responsibility  Hpringing  out  of  said  claims, 
it  being  left  to  the  United  States  to  distribute  said  sum  among  the  claim- 
•nta  according  to  the  merits  of  their  respective  claims. 

"To  convey  a  proper  understanding  of  the  merits  of  each  claim  would 
^nire  a  statement  in  manuscript  of  at  least  300  pages. 

"Sach  a  document  I  have  now  in  my  possesHiou,  and  it  will  afford  me 
much  pleasure  to  submit  it  to  yon  for  your  peruHal,  whenever  you  may 
find  it  convenient  to  honor  me  with  a  call  either  at  this  office,  comer  of 
13th  and  I  streets,  or  at  my  n^iiidence  in  IHh  street  above  F  street,  afttT 
office  hoars. 

"With  x>erfect  respect,  I  am,  Sir,  your  obedient  servant, 

"GKOR(iK  V.  FiSHKR." 

In  several  oaseA  the  gronndH  on  which  the  awards 
"J  L  8  B***^  were  based  were  sttitecl  in  lett^'ra  of  the  commissioner 

to  some  of  the  intercHted  particH.     (^ne  of  those  crises 

^Mthat  of  the  schooner  John  8,  7?ryaN,  which  was  seized  in  tht^  province 

of  Para  in  June  1836.     On  October  15, 1H42,  commissioners  were  appointed 

^ythe  government  of  Brazil  and  the  Uniti'd  States  legation  at  Kio  de 

•^>neiro,r(Hipectively,  to  determine  the  amount  of  loss  and  damage  Rufferc<l 

^ythe  schooner  in  consequence  of  her  seizure  and  detention.    Juno  12, 

1^3,  the  commissioners  awarded  the  sum  of  2()  cont^s  of  reis,  to  he  paid 

^ythe  imperial  government  as  'indemnification  in  full  of  the  value  of 

the  schooner  JbAn  S,  Bryany  her  cargo,  freight,  wages,  expenses  ordinary 

And  extraordinary,  exchanges,  interest,  etc."    The  ]>ayinent  of  tliis  sum 

Was  withheld  till  May  20,  1846,  a  period  of  two  years  eleven  months  and 

eight  days,  when  it  was  paid  to  the  minister  of  the  I'nitcd  States  at   Kio 

d«  Janeiro  without  interest  froui  tln^  day  of  lifpiidation.     The  claim  in  th(^ 

present  cas<*  was  for  interest,  and  for  the  expenses  incurred  in  the  prose- 

('ation  of  the  original  claim.     On  the  facts  thus  ]>res«'ntod,  Mr.  Fisher 

made  the  following  detrision  :  ^ 

"I  have  awarded  to  the  claimant  T.  Perkins  Pinjj^roe,  out  of  the  sum 
paid  by  the  Imperial  (iovernment  of  Brazil  to  ihe  (iovernujent  of  the 
United  Staten,  under  the  stipulations  of  the  convention  of  the  27th  <lay 
of  January  1849,  the  principal  sum  of  two  thousand  four  hundred  and 
forty-four  dollars  and  ninety-onci  cents,  it  being  the  amount  which  had 
accrued  as  interest  on  the  original  award  of  t\v»»nty-six  contos  of  reis  from 
the  dav  of  liquidation  till  the  day  of  payment;  and  the  further  sum  of 
eight  hundred  and  forty-seven  dollars  and  sixteen  cents  as  interest  upon 
the  aforesaid  sum  of  two  thousand  four  hundr<>d  and  forty-four  <loI1ars  and 
ninety-one  cents  (which  last  sum  was  duo  and  should  have  been  paid  on 
the  20th  day  of  May  184())  from  said  20th  of  Maiy  \HU\  until  the  1st  day  ot 
March  next  (1852),  the  day  on  which  this  commission  will  expire;  making 
in  the  whole,  the  sum  of  three  thonsand  two  hundrcMl  and  ninety-two  <lol- 
lars  and  seven  cents. 

'*  The  principle  on  which  this  sum  is  awarded  is  one  which  luvs  bmg  been 
settled  and  which  the  Brazilian  (iovernment,  in  this  case  at  least,  has  not 
attempted  to  deny.  Indeed,  the  oHicer  to  whom  the  claims  of  American 
citizens  were  referred  by  the  minister  of  foreign  atVairs  of  Brazil  for 
examinati  n,  shortly  previous  to  the  negotiation  of  the  Convention  of 
1849.  in  speaking  of  the  claim  of  Mr.  Pingrei',  says  that  it,  being  a  claim 
for  'interest  on  principal,  ap)>ears  to  have  grounds  in  equity.' 


'Mr.  Fisher  to  Mr.  Matteson,  August  7,  1851.     MSS.  l>ept.  of  Stat«. 
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*^  With  regard  however  to  that  x>art  of  the  olftim  which  is  made  for  and 
on  account  of  expenses  incun*ed  hy  the  claimant  in  the  prosecution  of  his 
original  claim,  I  cannot  make  any  allowance,  as  it  would  be  establishing 
a  principle  which,  if  once  generally  admitted,  would  prove  ab  dangerous 
as  it  is  new.'*' 

In  the  ease  of  the  brig  Aspasia,  of  Baltimore,  William 
Cue  of  the  "AtpMuu"  Massicott,  owner  and  master,  it  appeared  that  during 

the  year  \KiiO  the  brig  sailed  fh>m  Baltimore  for  Cadiz, 
in  Spain,  with  the  proper  and  necessary  documents  for  that  port,  a  free  port 
at  which  there  was  no  consular  n^presentative  of  Brazil.  On  touching  at 
Cadiz,  Massicott  found  the  state  of  the  market  unfavorable,  and  he  then 
sailed  for  Rio  de  Janeiro,  with  a  certificate  from  the  health  officer  and 
harbor  manter  at  Cadiz  in  due  form.  It  appeared  that  he  arrived  at  Rio 
de  Janeiro  about  the  last  of  September  or  the  Int  of  October  1830;  that 
he  was  permitted  to  land  his  cargo,  a<*cording  to  the  usual  custom  in  that 
port,  but  that  on  applying  for  permission  to  reload  his  vessel  with  the 
produce  of  the  country  snch  permission  was  refused  for  thirty-one  days, 
during  which  time  he  was  detained  and  prevented  from  receiving  the  value 
ot  bin  discharged  cargo  in  the  produce  of  the  country;  that  after  the  lapse 
of  this  period  the  imperial  government  conceded  that  he  had  a  right  to 
take  in  a  return  <'argo  of  the  produce  of  the  country,  but  denied  him 
compensation  for  his  detention.     On  those  facts  the  commission  held: 

''The  detention  and  the  final  concession  of  the  right  to  take  a  return  cargo 


cargo. 

It  cannot  with  any  Hhadow  i)f  reason  be  alleged  that  the  mere  detention  of 
thirty-one  days  wjis  necesHary  to  perfect  the  captain's  right  to  take  in  cargo ; 
indeed  this  is  not  jiretended  by  the  imperial  government.  It  is  therefore 
clear  that  if  he  had  the  right  to  take  in  cargo  after  the  expiration  of  that 
time,  he  had  the  right  on  his  first  applying  for  the  permission ;  and  the 
detention  was  no  act  of  his  but  that  of  the  imperial  government,  for 
which  it  is  accountable.  It  in  also  shown  by  the  correspondence  between 
the  Tnited  States  legation  at  Rio  de  .Janeiro  and  the  minister  of  foreign 
affairs  that  the  claim  was  <luly  presented  prior  to  the  negotiation  of  the 
convention  of  1S49  and  formeci  a  part  of  the  basis  of  that  convention."' 

In  the  case  of  the  schooner  HopCj  the  statement  of 
Caseo  t  e  8c  ooncr    ^jj^.^^  ma<le  by  the  commissioner  was  as  follows:'- 
"Hop©."  "^ 

"The  memorial  setfl  forth  as  follows,  Viz :  That  in  the 
month  of  August  A.  1).  1837,  the  said  Samuel  B.  Harper  shipped  on  board  the 
said  schooner  Hope,  of  which  he  was  then  the  sole  owner,  and  of  which 
Joseph  C.  Moore  was  master,  at  the  port  of  Alexandria,  an  assorted  cargo  of 
merchandise,  all  the  absolute  property  of  him  the  said  Samuel  B.  Harper, 
destined  for  Maranham  in  Hrazil  and  a  mai  ket.  That  on  the  10th  day  of  that 
month  the  master  of  said  schooner  declared  before  the  vice-consul  of  Bra- 
zil for  the  port  of  Alexandria  to  the  truth  of  two  duplicate  manifests  of 
said  cargo  valued  at  ten  thousand  seven  hundred  and  twenty  dollars  and 
two  cents.  That  on  the  day  following  the  said  master  in  compliance  with 
the  laws  of  the  United  States  made  oath  to  the  truth  of  said  manifests  be- 
fore the  collector  of  customs  for  saicl  port  of  Alexandria  and  cleared  said 
schooner  thence  for  Maranham  and  a  market.  That  on  the  12th  day  of  the 
same  month  he  the  said  master  sailed  for  the  said  port  of  Maranham  where 
he  arrived  on  the  27th  day  of  September  following.  That  on  arriving  at 
Maranham  a  fine  was  imposed  upon  and   the  payment  thereof  enforced 


»  Mr.  Fisher  to  Mr.  T.  Collins  Lee,  January  28, 1852,  MSS.  Dept.  of  State. 
^Mr.  Fisher  to  Mr.  Snethen,  June  16,  1851,  MSS.  Dept.  of  State. 
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agBinst  the  said  schooner,  becanse  he  the  said  master  (as  he  the  said  master 
was  informed  b^  the  Brazilian  authorities)  bad  not  brought  with  him  from 
the  Brazilian  Yice-consiil  for  Alexandria  a  sealed-iip  copy  of  the  manifest 
of  cargo  addressed  to  the  collector  of  customs  at  Maranham.  That  hav- 
ing applied  to  the  collector  of  said  port  of  Maranham  for  a  remisHion  of 
the  fine  upon  the  groand  that  he  was  ignorant  at  the  time  he  sailed  from 
Alexandria  of  the  existence  of  any  law  or  regulation  of  the  em])ire  of 
Brazil  requiring  a  sealed-up  copy  of  the  manifest  of  cargo  addressed  as 
aforesaid  the  said  application  was  refused,  and  that  thereupon  the  con- 
signees of  said  vessel  aud  cargo  having  procured  froni  the  Brazilian  authori- 
ties at  said  port  of  Maranham  one  of  the  said  duplicate  manifeHtH  forwarded 
the  same  to  the  said  vice-consul  of  Brazil  with  iuformatiim  of  the  impoHi- 
tion  and  payment  of  said  fine,  and  that  the  said  vice-consul  on  the  10th 
day  of  July  18!^  did  certify  under  seal  of  his  said  consulate  to  the  identity 
of  said  duplicate,  and  that  he  the  said  vice-<'on8ul  ha<l  not  on  the  lOth 
day  of  August  aforeaaid  received  from  the  Government  of  Brazil  or  from 
any  of  its  officers  any  instructions  whatever  requiring  him  to  seal  up 
one  of  the  duplicate  manifests  of  cargoes  of  vcsnels  destined  to  ports  of 
Brazil  and  send  the  same  by  said  vessels  to  the  collector  of  the  port  for 
which  said  vessels  wore  destined,  and  that  in  all  respects  he  the  said  vice- 
consnl  had  complied  with  such  instructions  as  n)>  to  that  time  he  had  re- 
ceived from  the  government  whose  agent  he  was.  That  upon  the  receipt 
of  the  aforementioned  certificate  the  <'onRul  of  the  United  States  for  tno 
port  of  Maranham,  who  was  also  one  of  the  consignees  of  said  vessel  and 
cargo,  submitted  the  same  with  an  application  to  the  proper  officer  of 
Brazil,  praying  for  a  restitntion  of  said  fine.  That  said  apiilication  was 
rejected  npon  the  ground  that  it  was  not  made  within  tUe  time  limited  by 
the  imperial  regulations.  That  after  this  refusal,  but  before  the  ne«;otia- 
tion  of  the  convention  aforesaid,  a  claim  for  the  restitution  of  said  line 
wan  piesented  not  only  to  the  Minister  of  the  United  >tates  at  Kio  de 
Janeiro,  bnt  also  to  the  Secretary  of  State  of  the  llnited  States  at  Wiish- 
ington,  in  order  that  the  same  might  be  demanded  of  the  Brazilian  Gov- 
ernment. That  neither  the  said  Samuel  B.  Harper  nor  Lis  representatives 
nor  any  other  person  for  him  or  them  nor  the  nu'uiorialist  nor  any  person 
for  him  has  ever  received  any  sum  of  money  or  other  equivalent  or  indem- 
nification for  the  whole  or  any  part  of  saidreclamation/' 

On  these  facts  the  commissioner,  after  a  somewhat  extended  discussion, 
held : 

** Under  the  circnmstances  of  the  case  I  consider  the  imposition  of  tlw 
fine  upon  the  schooner  Jfope  to  have  ]>een  neither  more  nor  less  than  the 
arbitrary  exaction  of  a  penalty  irom  an  innocent  party  by  tiie  iTn])eriaI 
government  for  its  own  fault  in  failing  to  furnish  its  commercial  agent  in 
Alexandria  with  information  of  the  commercial  regulations  under  which 
that  fine  was  imposed.  And  the  refusal  of  the  application  to  refun<l  th<> 
fine  upon  the  presentation  of  the  certificate  of  the  Brazilian  vice-<'onsul 
of  the  innocence  of  the  party  from  whom  it  was  exacted,  because  the 
lapse  of  a  few  months  from  the  imposition  of  the  tine,  wa.s  as  ungenerous 
as  the  original  exaction  was  unjust." 

The  commissioner  therefore  awarded  the  claimant  the  sum  of  $606. (MJ, 
with  interest  at  6  per  cent  from  Septi'mber  20,  1837,  to  February  29,  \X\'2, 

In  the  case  of  the.  brig  Toucan  a  claim  was  made  for 
**"Touo»n.*'  *^®  alleged  unlawful  detention  by  the  imperial  author- 

ities of  the  brig  and  her  cargo  at  San  Joze  do  Norte 
from  February  13,  1836,  to  March  2  following,  a  period  of  seventeen  days. 
It  was  alleged  that  the  Toucan  sailed  from  Boston  on  October  17,  is:^, 
with  a  valuable  cargo,  for  St.  Catherines,  Brazil,  and  a  market;  that  she 
arrived  in  the  course  of  her  voyage  at  San  Joze,  where  she  discharged  a 
part  of  her  cargo,  retaining  the  rest,  valued  at  $28,000,  on  board;  that  she 
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was  ready  to  leave  San  Joze  on  Fobmarj  13, 1836,  when  the  master  at- 
tempted to  clear  for  Porto  Alegre,  Brazil ;  that  he  was  refused  a  clearance 
for  that  port,  and  was  prevented  from  going  thither  by  the  Brazilian 
authorities,  on  the  ground  that  the  port  was  in  the  possession  of  insur- 
gents, and  that  he  was  not  permitted  to  sail  to  Porto  Alegre  till  March  2, 
1836.    On  these  facts  the  commissioner  said :  > 

''  The  question  arises  wht>tber  under  the  seventh  article  of  the  treaty  be 
tween  the  United  States  and  the  Emperor  of  Brazil  concluded  at  Rio  de 
Janeiro  on  the  12th  December  1828  and  which  was  in  full  force  and  virtue 
when  the  facts  are  alleged  to  have  occurred,  the  imperial  government  is 
liable  to  the  claimants  for  damages  and  losses  occasioned  by  reason  of  the 
brig  and  cargo  remaining  at  San  Joze  do  Norte. 

*'  The  seventh  article  of  said  treaty  is  in  the  following  words,  viz :  'The 
citizens  and  subjects  of  neither  of  the  contracting  parties  shall  be  liable 
to  any  embargo,  nor  be  detaine<l  with  their  vessels,  cargoes  or  merchandise 
or  eti'ects,  for  any  military  expedition,  nor  for  any  public  or  private  pur- 
pose whatever,  without  allowing  to  those  interested  a  sufficient  indemni- 
tlcation.' 

'"An  embargo  is  a  proclamation  or  order  of  state  usually  issued  in  time 
of  war  or  threatene<l  hostilities  prohibiting  the  departure  of  ships  or  goods 
from  some  or  all  the  ports  of  such  state  until  further  order.'  In  this  case 
the  Toucan  was  not  subjected  to  any  embargo,  nor  was  this  vessel  or  her 
cargo  detained  for  any  military  expediticm  or  for  any  public  or  private 
purpose  whatever,  save  the  private  purpose  of  the  master  who  for  seven- 
teen days  insisted  on  carrying  out  his  cherished  object  of  going  up  to  Porto 
Alegre,  until  he  al  length  obtained  permission  to  clear  for  that  port. 

''For  it  is  nowhere  alleged  in  the  memorial  or  in  either  of  the  protests 
of  the  master  that  the  Toucan  and  her  cargo  were  not  at  any  time  during 
said  seveuteendays  free  to  go  from  San  Joze  do  Norte  to  auy  port  in  Brazil 
except  I'orto  Alegre,  or  to  any  port  in  any  other  country. 

''The  preventing  of  the  Toucan  and  other  vessels  by  the  Brazilian  author- 
ities from  going  up  to  an  interior  port  which  had  been  closed  on  account 
of  a  civil  insurrection  existing  there  at  the  time,  was  but  the  exercise  of 
a  right  incident  to  a  sovereign  state;  and  amounting  to  no  embargo  upon 
that  ship  or  other  vessels  in  San  Joze;  nor  to  a  detention  of  her  or  them 
so  long  as  they  were  free  to  go  elsewhere  than  to  said  port  of  Alegre. 

*'  With  this  view  of  the  law  touching  the  said  claim  for  detention  at  San 
Joze,  I  should  bo  compelled  to  rule  out  that  part  of  the  claim,  however 
clearly  the  fact  of  the  prevention  of  the  brig  from  clearing  for  Porto  Alegre 
by  the  Brazilian  authorities  might  he  estal>li8hed  by  the  evidence.'^ 

There  was  a  second  claim  in  the  memorial  for  the  alleged  detention  by 
the  Brazilian  authorities  of  the  Toucan  and  her  cargo  at  Porto  Alegre  from 
the  5th  April  to  the  5th  September  1836.  In  regard  to  this  claim  the  com- 
missioner said : 

'*This  claim  I  divide  into  two  branches. 

**  1st.  That  for  the  di't-ention  at  Porto  Alegre  from  the  5th  April  to  the 
15th  of  June  1836,  at  which  last  date  that  port  was  repossessed  by  the 
imperial  fon'cs;  and  the  2nd,  that  for  the  detention  which  is  alleged  to 
have  continued  from  the  15th  of  June  till  the  5th  of  September.  I  make 
this  division  liecaune,  although  it  is  nowhere  alleged  in  the  memorial  that 
Porto  Alegre  wtis  at  this  time  retaken  by  the  imperial  powers,  yet  such 
is  the  well-authenticated  historical  fact. 

''  Let  us  suppose,  then,  as  in  reference  to  the  claim  first  set  forth  in  the 
memorial,  that  all  the  material  allegations  contained  in  the  memorial  from 
the  sailing  of  the  brig  from  Honton  tilt  permission  was  granted  to  the  mas- 
ter on  the  2nd  of  March  to  clear  her  from  San  Joze  to  Porto  Alegre;  and 
further  let  it  be  granted  for  the  sake  of  the  argument  that  it  is  proved  as 
laid  in  the  memorial  that  the  Toucan  sailed  for  said  Port  of  Alegre  on  the 


>  Mr.  Fisher  to  the  Hon.  H.  Hamlin,  May  22, 1851,  MSS.  Dept.  of  State. 
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4th  of  Maroh  1836,  and  arrived  there  on  the  15th  of  that  month ;  and  that 
iu  consequence  of  the  communicatioa  between  that  port  and  the  rest  of 
the  province  being  entirely  cut  off  by  order  of  the  imperial  aathorities, 
the  brig  was  detained  there  during  the  period  alleged  in  the  memorial,  viz : 
from  the  5th  day  of  April  till  the  5th  day  of  8epte.*nber.  Then,  if  the  Bra- 
zilian Government  had  the  right,  which  I  am  satisfied  it  clearly  possessed, 
to  close  the  port  of  Alegre  to  navigation  so  long  as  it  should  remain  in 
possession  of  the  insurgents,  the  question  is  presented  whether,  after  hav- 
ing availed  himself  of  the  permission  granted,  by  special  favor  and  not  as 
of  right,  to  go  no  to  Porto  Alegre,  the  master  of  the  Toucan  can  hold  that 
government  liable  to  heavy  damages  for  the  refusal  to  grant  him  the  addi- 
iional  special  favor  of  again  temporarily  opening  the  uncommunicated 
port  in  order  to  allow  him  to  return  thence,  so  long  as  that  port  continued 
to  be  held  by  the  rebel  forces.  In  my  opinion  no  such  liability  ever 
existed ;  for  the  permission  to  go  up  to  Porto  Alegre  did  not  carry  with  it 
the  liberty  to  return  thence  so  long  as  the  rebels  retained  possession  of  it. 
On  the  contrary,  in  availing  himself  of  the  privilege,  yielded  after  much 
solicitation,  to  go  to  Porto  Alegre,  he  assumed  the  responsibility  for  the 
consequences  which  followed,  and  voluntarily  took  npon  himself  to  abide 
the  chances  of  a  speedy  restoration  of  order  there  or  of  a  second  suspension 
in  bis  favor  of  the  decree  by  which  that  port  was  known  to  him  to  be 
closed. 

**  For  these  reasons  I  shall  also  be  compelled  to  decide  against  that  por- 
tion of  the  second  claim  contained  in  the  memorial  which  is  based  upon 
the  detention  of  the  brig  and  cargo  iu  Porto  Alegre  from  the  5th  of  April 
till  the  15th  of  June. 

**  But  as  the  imperial  decree  of  the  3rd  of  March  1836,  ratifying  the  pro- 
visional order  of  the  presid^t  of  the  province  of  Rio  Grande,  closed  the 
port  of  Alegre  only  until  order  should  be  restored  there,  and  as  it  is  fair  to 
presume  that  order  was  restored  there  on  the  15th  day  of  June,  the  day 
on  which  the  imperial  forces  regained  possession  of  said  port,  the  Brazilian 
Government  is  in  my  opinion  liable  for  all  the  losses  and  damages  which 
the  Toucan  and  her  cargo  sustained  during  the  detention  which  occurred 
subsequent  to  that  time,  provided  no  offense  against  the  laws  of  the  empire 
was  committed  by  the  master  of  said  brig  to  justify  said  detention.  So 
far  as  I  am  at  present  advised  the  Government  of  Brazil  in  its  correspond- 
ence with  that  of  the  United  States  in  relation  to  this  case  has  never 
alleged  that  any  such  offence  was  committed.'' 

An  award  was  made  accordingly. 

The  master  and  crew  of  the  American  whale  ship  Tar- 
^^  •'  ^  J^P      quin,  at  great  personal  risk,  as  well  as  at  the  risk  of 

losing  their  ship,  saved  a  transport  belonging  to  John 
VI.  King  of  Portugal,  Brazil,  and  the  Algarves,  then  having  his  court  at 
Rio  de  Janeiro,  and  succeeded  in  bringing  the  transport  into  the  harbor 
of  Santos,  in  Brazil.  In  consideration  of  this  service,  by  which  the  Tar- 
quin  lost  the  chances  of  a  whaling  voyage,  the  King  issued  an  order  for 
the  completion  of  her  cargo  of  oil  from  the  royal  magazines  at  Rio  de 
Janeiro-^-nnder  all  the  circumstances  a  fair  compensation  for  the  service 
rendered.  The  order  thus  issued  was,  however,  evaded  by  the  officers  of 
the  Crown,  who  put  on  board  only  229  barrels  of  oil,  while  her  capacity 
was  upward  of  1,300  barrels.  The  ship  waited  at  Rio  for  ten  mouths,  iu 
the  hope  that  the  order  of  the  King  would  be  executed,  but  it  was  not 
done.  She  then  returned  with  what  she  had  on  board,  including  the  oil 
obtained  at  Rio,  to  Nantucket,  her  home  port.  On  these  facts  the  com- 
missioner said : ' 


>  Mr.  Fisher  to  the  Hon.  U.  Hamlin,  February  26,  1852,  MSS.  Dept.  of 
State. 
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''The  citissenship  of  the  captaiu  and  owners  of  the  Tarquin  is  proYed  h} 
the  best  evidence  of  which  the  nature  of  the  case  will  admit.  The  citizen 
ship  of  the  persons  composing  the  crew  it  was  not  necessary  to  have  estab 
lished,  because  they  are  not  and  never  were  claimants  against  thi 
Government  of  Brazil;  their  claim  was  and  is  against  the  part  owners  o 
the  TarqutHf  the  share  of  each  individual  of  the  crew  of  a  whaler  being  ii 

*  the  nature  of  wap^es  unliquidated  at  the  time,  butcapableof  being  red  ncec 
to  a  certainty  upon  a  conversion  of  the  oil  into  money;'  in  other  words 
had  the  Tarquin  pursued  her  voyage  regularly,  and  returned  into  Nan 
tucket,  with  a  full  cargo  of  oil,  each  individual  of  her  crew  would  have 
been  entitled  to  receive  wages  to  the  extent  of  his  proportion  in  the  produce 
of  the  voyage.  Their  remedy  would  have  been  assumpsit  against  the 
owners  had  the  latter  refused  to  coniply  with  their  eugagemeuis;  bul 
the  owners  had  the  ri^ht  to  <'laim  the  whole  amount  of  oil  necessary  tc 
complete  the  cargo  against  the  Brazilian  Government,  whether  the  crew  ol 
the  Tarquin  were  Americans  or  not. 

''The  award  and  distribution  of  it  are  based  upon  these  principles. 

"The  material  facts  allegt^l  in  the  memorial  as  the  basis  of  the  olaiui 
preferred  being  fully  established,  it  becomes  necessary  to  enquire  whethei 
the  present  Government  of  Brazil  is  liable  to  the  claimants,  or  whether  hei 
separation  from  Portugal  has  released  her  from  that  liability  in  whole  or 
in  part. 

''It  is  true  that  until  the  Portuguese  monarch  was  driven  by  the  convul- 
sions which  shook  the  continent  of  Europe  in  the  beginning  of  the  present 
century  to  transfer  his  court  from  Lisbon  to  Kio  do  .Janeiro  in  1808,  Brazil 
had  been  but  a  mere  colony  of  Portugal :  but  from  the  date  of  the  estab- 
lishment of  that  court  at  Rio  de  Janeiro,  Brazil  may  be  said  to  have  begnu 
to  emerge  from  her  state  of  colonial  va8sala>2:e  and  to  have  risen  gradually 
to  dignity  and  preeminence,  until  on  the  17th  day  of  December  1815  shii 
was  hnally  elevated  by  the  Prince  Kegent  to  become  a  Kingdom,  and  wae 
immediately  united  with  Portugal  and  the  Algarves  under  the  style  and 
title  of  the  United  Kingdom  of  Portugal,  Brazil  and  the  Algarves.  This 
event  is  commemorated  by  Mr.  Sumter,  the  United  States  minister  then 
residing  at  Kio  de  Janeiro,  in  a  despatch  addressed  to  the  Department  of 
State,  bearing  date  of  the  29th  December  1815,  in  the  following  language: 

*  Under  the  cover  marked  A  you  will  find  a  Law  which  was  published  at  tnia 
Court  on  the  17th  inst.,  Miiich  was  the  Queen's  Birthday,  erecting  Brazil 
into  a  Kingdom,  uniting  it,  to;^ether  with  the  Kingdoms  of  Portugal  and  the 
Algarves,  in  one  political  body,  and  assuming  for  the  Pnnce  a  title  anal- 
ogous to  this  change  and  union.'  In  the  paper  referred  to  it  is  decreed 
as  follows:  "That  from  and  after  the  publication  of  the  pres«3at  law  the 
State  of  Brizil  shall  be  raised  to  the  dignity,  i)reeniinence,  title,  and  de- 
nomination of  the  Kini^dom  of  Brazil ;  sec<m<l,  that  my  Kingdoms  of  Por- 
tugal, Algarves  and  Brazil  shall  henceforth  be  one  single  Kingdom  under 
the  title  of  the  United  Kingdom  of  Portugal,  Brazil  and  the  Algarves.'  Thus 
it  was  that  the  sovereignty  of  Brazil  was  formally  declared  by  the  Prince 
Regent  himself,  whilst  that  sovereignty  had  been  before  recognized  by  the 
Treaty  of  Vienna,  and  Brazil  became  one  of  the  coordinate  States  of  the 
United  Kingdoii  of  Portugal,  Brazil  and  the  Algarves,  each  of  which  coor- 
dinate States  was  invested  with  the  right  of  sj'lf-goverument,  Brazil  having 
its  own  legislative  assembly,  and  being  a<tually  the  residence  of  the  head  of 
the  United  Kingdom  and  of  his  Court.  Such  was  the  status  of  Brazil  when 
the  claim  in  que8ti<m  originated,  to  wit,  in  thosummer  of  1816.  The  vessel 
saved  by  the  Tarquin  and  the  troops  on  board  that  vessel  were  at  the  time 
engagi'd  in  the  service  of  Brazil,  destined  to  Saint  Catharines;  the  decree 
from  the  Prince  Kegent,  made  in  a<*cordance  with  his  promise  to  Capt. 
Bunker  to  fill  up  the  complement  of  his  cargo  of  oil  in  satisfaction  of  the 
claim  of  salvage,  was  issued  in  Kio  de  Janeiro  and  was  to  have  been  exe- 
cuted there  by  taking  so  much  oil  from  the  royal  magazines  in  that  city; 
so  that  the  service  rendered  by  the  'Tarquin  was  rendered  to  Brazil  alone, 
and  that  service  was  very  properly  ordered  by  the  Prince  Kegent  to  be 
requited  at  the  expense  of  Brazil  alone.  No  contribution  whatever  was 
to  nave  been  made  by  Portugal.  The  question  then  presents  itself  whether 
on  the  separation  of  the  two  countries  which  subsequently  took  place  thia 


THE  BRAZILIAN   INDEMNITY.  4619 

«liiMy  ttill  remaining  nnliqaidated,  became  extinguished  altogetlier  by 
thtl  Mparation,  or  was  tranaferred  in  whole  or  iu  part  to  Portugal  from 
Biadl,  whoM  royal  magazine  was  to  have  furniHheu  the  oil  decreed  to  be 
deliTmd  to  Capt.  Bunker,  and  which  (that  oil  never  having  been  so  de- 
ttvtted)  waa  the  gainer  by  so  much  oil  or  its  equivalent  (all  public  prop- 
erty opon  tho  separation  remaining  iu  Portugal  or  Brazil  Just  as  that 
•epsratian  happened  to  And  it),  or  whether  Brazil  alone  should  be  held  to 
toe  satire  liability  of  the  claim. 

''This  claim  was  in  the  nature  of  a  public  debt,  founded  upon  the  Kin^s 
deeres,  and  by  the  rule  of  iutemational  law  ||>uDlic  debts  are  not  extin- 

Siisbsd  upon  the  division  of  a  state  into  distinct  states,  whether  that 
vision  be  by  war  or  mutual  consent;  but  they  must  be  discharged  either 
Joiotly  or  severally  according  to  the  principles  of  j  ustice  and  equity.  And 
at  to  Brazil  acemed  the  entire  benefit  of  tne  service  rendered  by  the  Tar- 
fsto,  as  in  her  royal  magazines  there  remained  for  her  benefit  the  oil  with 
whieh  that  service  should  have  been  requitted  and  paid,  in  obedience  to 
the  order  of  the  King,  so  also,  upon  every  ^ound  of  equity  and  right, 
•boold  the  entire  responsibility  for  this  claim  have  passed  to  her  upon 
W  separation  from  Portugal.'' 

(hi  the  gronnds  above  stated  the  commissioner  awarded  to  tho  claimants 
smm  representing  (1)  the  value  of  the  oil  which  it  would  have  required 
to  complete  the  eargo  of  the  ship;  (2)  an  indemnity  for  the  ship's  deten- 
tion from  8epteml>er  24,  1816,  the  date  of  the  order  of  the  Priuce  Kegent 
fiir  the  completion  of  the  cargo,  till  February  20,  1817,  when  the  United 
Stites  minister  at  Rio  de  Janeiro  iuforme<l  the  master  that  he  had  better 
tbtadon  all  hopes  of  having  the  order  fulfilled,  and  leave  Rio  de  Janeiro; 
>sd  (8)  inieiftst  at  6  per  cent  per  annum  on  both  the  foregoing  allowances 
^^  June  tf,  1817,  when  the  ship  arrived  at  Nantucket,  to  the  close  of  the 
OQsuniggion. 

The  value  of  the  oil  for  which  the  award  was  mode  wiis  estimated  ac- 
cording to  the  value  at  Nantucket  of  the  oil  whieh  the  Tarquin  brought 
^tbsr  on  her  arrival. 

On  the  last  day  of  the  coiniiiission,  the  commissioner 
Naaary  of  Awards,   and  secretary  certified  u  full  record  of  the  awards, 

which  had  been  entered  at  large  in  a  liook  kept  for 
^t  purpose.*     Of  these  awards  the  following  Huuimary  is  prenented  : 

No.  1.  Case  of  the  bark  Sarah  and  Knther^  of  BoHt(m.  Claimant,  Daniel 
T.  Willetts.  Memorial  filed  October  13,  1850;  iiniount  claimed,  $17,732.30. 
Clsim  disallowed  on  the  ground  that  it  had  not  been  presiMited  by  the 
United  States  to  Brazil  prior  to  January  27,  1849,  the  dati^  of  the  conclu- 
>ion  of  the  convention. 

No.  2.  Case  of  Hayes,  Engerer  &  Co.  Claimant,  Patrick  Harry  Hayes, 
in  his  own  behalf,  and  as  attorney  in  fact  for  John  Bowen,  being  the  sole 
nirviving  partners  of  the  house  of  Hayes,  Engerer  &.  Co.  Memorial  Hied 
December  11, 1850;  amount  claimed,  Rh.  86,329,732,  and  $100,000.  Disal- 
lowed on  the  same  grounds  as  No.  1. 

No.  3.  Case  of  the  brig  Toucan^  of  Boston.  Claimants,  Nathaniel  Ham- 
lin and  Parker  H.  Pierce.  Memorial  filed  Deeember  20,  1850;  amount 
fkime<l,  $24,220.5 '.  The  sum  of  $19,453.83  was  found  to  be  justly  due; 
sod  on  the  basis  of  this  sum  an  award  was  made  iu  favor  of  the  claimants, 
ss  the  ratable  proportion  to  which  they  were  entitled  out  of  the  whole 
fund  (|322,5a9.98),  for  $15,008.19. 


^MSS.  Dept.  of  State. 


4620  IXTEBNATIOXAL    ARBITRATIOHSL 


Xo,  4.  Caaeof  tiie«loopir«r»taf  ;$ter.of  Philaddpkia.  CUuBmats.Hai 
pfar<;j  IIogbe»  and  Martha  Mci^io.  admioistratriz  of  Fimm  MeQnii 
«lccea«cd.  MemoriAU  died  Febmary  10. 1851 :  iiinnti  rlaiawd.  Hamphre, 
Hogb#«.  in.tyii  Martha  McVoin.  «3^T6.  DiaaUowed  oa  same  gnNUid  a 
Xo.  1. 

No.  5.  C'aae  of  )>ark  }'«(^a4ia.    riaimaot,  Biadlord  Barnca,  jr.     M< 
tiled   JaDoarj  7,  1851;  amount  claimed,  ^1,997.      Disallowed  on 
^rvfond  aA  Xo.  1. 

Xo.  6.  C.'aae  of  schooner  ShilUUk,  of  Baltimore.  Claimant,  Richard  8 
?ft«7wart.  executor  of  the  will  of  (veorge  Law  (the  assignee  of  John  Odom 
original  owner  of  the  schooner),  and  administrator  of  Samnel  Rooe  (origi 
nal  owner  of  the  <'argo).  by  James  Birkhead,  his  attorney  in  fact.  Memo 
rial  tile<l  February  22,  1851;  amount  claimed,  $79,^7.17.  Claim  foond  t 
l>e  Talid  to  the  amount  of  t74.^J.69.  An  item  for  sundry  commission 
against  the  Mi-booner  was  rejected  because  it  was  **  composed  of  eoatani 
MiotiB  £or  S4;rvires  in  attending  to  the  suit  instituted  by  the  owners  of  sai< 
Hchooner  against  the  Brazilian  Ciovemmeot  not  Mow^hle  in  mdmimitycaae 
01  part  of  the  rotU  and  of  commU9iom»  on  »aU*  of  cargo  which  never  wen 
made,  the  same  having  l»een  Heized  by  the  Brazilian  Government.''  Ai 
award  was  made,  uu  account  of  Law's  interest,  for  $24,273.22,  and  oi 
account  of  loose's  for  #33,050.03,  subject,  however,  to  the  deduction  whicl 
the  8e<:r('tary  of  the  Treasury  might  make  under  the  sixth  section  of  thi 
a<5t  of  March  27,  1850. 

No.  7.  CafM;  of  the  Hhip  Shamrock.  Claimant,  Maroia  Kennedy,  adminis 
tratrix  of  John  F.  Kennedy.  Memorial  filed  February  22,  1851;  amoun 
claimed,  $56,324.78.  In  a  supplementary  memorial  au  additional  clain 
was  made  for  $20,973.96.  Claim  found  to  be  valid  to  the  amount  o 
$26,977.50:  nitahjt;  proportion  awarded,  $20,812.57,  of  which  the  sum  o 
$.S.:^9.f>H  wjis  set  apart,  by  consent,  for  John  Gardner. 

No.  8.  Case  of  schooner  John  S.  Bryan,  of  Boston.  Claimant,  Thomas P 
I'ingrec.  Memorial  tiled  March  1,  1851;  amount  claimed,  $11,270.25 
Claim  found  to  be  valid  to  the  amount  of  $3,249.47;  proportion  awarded 

No.  9.  Ca«e  of  the  ship  Shamrocky  of  Beverly,  Massachusetts.  Claim 
ant,  William  HurroughH.  Memorial  tiled  March  5,  1851;  amount  claimed 
$57,587.73}.  Found  to  be  valid  to  the  amount  of  $23,777.80;  proportioi 
awarded,  $18,344.12. 

No.  10.  Case  of  the  brig  Sally  Dana,  of  Philadelphia.  Claimants,  Johi 
r.  Hernadou  and  Sarah  Kay.  Memorial  tiled  March  15,  1851;  amount 
claimed,  $13,023.72.  Claim  disallowed  on  the  ground  (1)  that  the  chartei 
party,  a  broach  of  which  on  the  part  of  the  Brazilian  authorities  wau 
alleged,  was  not  hIiowii  to  have  been  executed  by  those  authorities,  anc 
(2)  'Hliat  according  to  the  principles  of  intematioDal  law  as  uniformly 
acknowledged  and  acted  upon  ])y  the  Government  of  the  United  States  i1 
can  not  tai force  or  demand  any  claim  arising  out  of  a  more  contract  betweei 
ono  of  itH  citi/euH  and  a  foreign  government." 

No.  11.  Cane  of  the  Hcbooner  Ifo2)e,  Claimant,  William  W.  Harper,  ad- 
ininiHtrator  of  Samuel  li.  Harper.  Mt^morial  tiled  May  5,  1851;  amount 
claimeil,  $2,292.  Found  to  ])e  valid  to  the  amount  of  $1,130.30;  proportioi 
awarded,  $872.08. 
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VOi  13.  Case  of  the  snmaoA  Feliddade,  of  Bnenos  Ayretf.    C'laimants,  Put- 

■am  L  Faniluun  uid  Jed  Frye,  George  D.  Pbippen,  adminiHtrator  of  I'eter 

E.  Webeter,  «id  John  Bertram,  by  Putnam  I.  Famham,  their  attorney  in 

ftd    Memorial  filed  May  12, 1851 ;  amount  claimed,  $25,045.07.    Found 

to  be  Talld  to  the  amonnt  of  $18,453.90;  proportion  awarded,  $14,229.60. 
Ko.  13.  Case  of  the  brig  Atpoiia,  of  Baltimore.    Claimant,  Catherine  E. 

Maaaicott,  ezaontrix  of  William  Maaaicott.    Memorial  filed  May  20, 1851 ; 

aaurant  claimed,  $1,030.49,  with  intereat.    Found  to  be  valid  to  the  amount 

of  12,363.81;  proportion  awarded,  $1,810.65. 
Xo.  14.  Case  of  the  ahip  Tarquin.    Claimanta,  Alexander  C.  Mitchell  and 

Biehard  Mitchell,  partnera;  Eliza  B.  Coffin,  adminiatratrix  of  Jared  Gard- 
aer;  8ophiA  Barrett,  adminiatratrix  of  George  Barrettj  William  B.  Coffin 
and  Reuben  Swain,  2d,  exeoutora  of  John  Swain ;  Nathaniel  Barney,  ad- 
Biiiiiatrator  of  Valentine  Swain;  Deborah  Brayton,  adminiatratrix  of 
Bobert  Brayton;  Triatram  Starbuck,  Benjamin  F.  Gardner,  administrator 
of  Jamea  Onln,  and  George  M.  Bunker,  administrator  of  .James  Bunker, 
aD  represented  by  Alexander  C.  Mitchell,  tlieir  attorney  in  fact.  Memo- 
rial filed  September  12, 1851;  amount  claimed,  $37,273.15,  with  intereet. 
Found  to  be  yalid  to  the  amount  of  $69,869.14;  proportion  awarded, 
115,685.96.  The  award  waa  itemized  as  follows :  Alexander  Mitchell  and 
Siehard  Mitehell,  $8,837.02;  George  M.  Bunker,  $5,203.79;  Eliza  B.  Coffin, 
11,418.51;  Sophia  Barrett,  $4,418.51;  William  B.  Coffin  and  Reuben  Swain, 
Id,  $4,418.51;  Nathaniel  Barney,  $4,418.51;  Deborah  Bray  ton,  $2,209.26; 
Triatram  Starbuck,  $2,209.26;  Bei^amin  F.  Gardner,  $2,209.26;  Burzillai 
Laee,  $1,925.09;  Frederick  Swain,  $1,418.50;  Alexander  Macy,  $1,122.97; 
William  Hnaaey,  $1,122.97;  James  Swain,  $980.05;  John  Whitney,  $673.78; 
Jamea  Oeband,  $634.15;  David  Young,  $634.15;  John  S.  Coffin,  $634.15; 
William  Steward,  $634.15;  Lewis  Dixon,  $634.15;  George  Butterfolk, 
1668.92;  John  Luva,  $598.92;  Thomas  Wood,  $598.92;  Robert  Cathcart, 
1698.92;  Henry  Dunsard,  $596.92 ;  Thomas  Russell,  $567.39;  Charles  Bar- 
Hard,  $667.39;  Peter  Green,  $567.39;  Reuben  Bowers,  $449.19. 

Ifo.  15.  Case  of  the  ahip  Canada,  of  New  York.  Claimants,  Richard  I. 
Arnold,  Edward  A.  Russell,  Samuel  RushcII,  Charles  F.  Tillinghast,  execu- 
tor of  Radcliflfe  Hicka,  and  William  R.  Talbot.  Memorial  filed  November 
18, 1851;  amount  claimed,  $25,827.92.  Found  to  be  valid  to  the  amonnt  of 
$1^559.78;  proportion  awarded,  $1,203.34. 

No.  16.  Caae  of  Emanuel  Gomez.  Memorial  file<l  November  22,  1851; 
amount  claimed,  $336.  Bejecte<l  on  the  ground  that  it  was  embraced  in 
the  claim  of  the  brig  Pre$ident  AdamSj  which  wuh  settled  by  Brazil  prior 
to  the  convention  of  January  27,  1849. 

No.  17.  Caae  of  Wright  and  Houghton.  Claimants,  John  S.  Wright  and 
Kary  H.  Houghton,  administratrix  of  Henry  A.  Houghton.  Memorial  fil(>d 
December  1,  1851 ;  amount  claimed,  $14,078.27.  Found  to  be  valid ;  pro- 
portion awarded,  $11,208.30. 

No.  18.  Caae  of  the  bark  Navarre^  of  Philadelphia.  Claimant,  James 
Deyerenz,  by  W.  H.  D.  C.  Wright,  attorney  in  fact.  Memorial  filed  Decem- 
ber 1, 1851 ;  amount  claimed,  Rs.  275  $400.  Found  to  be  valid  to  the  amount 
of  $1J98.99;  proportion  awarded,  $151.98. 

No.  19.  Caae  of  the  bark  Globe,  of  Philadelphia.  Claimant,  John 
Devereuz,  by  W.  H.  D.  C.  Wright,  attorney  in  fact.  Memorial  filed  Decem- 
ber 1, 1851 ;  amount  claimed,  Ra.  278  $100.  Found  to  be  valid  to  the  amount 
of  $199.22;  proportion  awarded,  $153.69. 
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No.  20.  Cose  of  tho  ship  Louinana,  of  New  York.  Claimants,  Andrew 
Foster  and  George  T.  Foster,  surviving  partners  of  Andrew  Foster  &  Sons, 
by  W.  H.  I).  C.  Wright,  attorney  in  fact.  Memorial  filed  December  1, 1851 ; 
amount  claimed,  for  a  line  illegally  exacted  from  the  master  of  the  ship, 
Rs.  400.  Found  to  be  valid  to  the  amount  of  $577.94 ;  proportion  awarded, 
$445.87. 

No.  21.  Case  of  the  ship  Florence,  of  Boston.  Claimant,  Francis  A.  Gray, 
surviving  partner  of  Francis  A.  and  Samuel  C.  Gray,  by  W.  H.  D.  C.  Wright, 
attorney  in  fact.  Memorial  filed  December  1,  1851;  amount  claimed,  for 
fine  illegally  exacted,  Rs.  1,393  $000.  Found  to  be  valid  to  the  amount  of 
$1,453.43;  proportion  awarded,  $1,121.29. 

No.  22.  Case  of  the  bark  My$tio,  of  New  York.  Claimant,  Fortunate 
J.  Figueira.  Memorial  filed  January  29, 1852;  amount  claimed,  $31,401.50. 
Found  to  bo  valid  to  the  amount  of  $30,666.75;  proportion  awarded, 
$23,651.04. 

No.  23.  Case  of  Isaac  Austin  Hayes.  Claimant,  Patrick  Barry  Hayes, 
adniiuiHtrator  of  Isaac  Anntin  Hayes.  Memorial  filed  February  4,  1852; 
amount  claimed,  $90,000,  and  one-fifth  of  Rs.  62,739  $703.  Disallowed, 
''  because  the  claim  ]»eing  one  arising  out  of  the  alleged  false  imprison- 
ment of  the  said  Isaac  Austin  Hayes  by  the  Brazilian  authorities,  all  right 
to  claim  damages  for  said  false  imprisonment  died  with  the  person  of  said 
Hayes,  according  to  the  well-established  maxim  of  law,  *  Actio  peraonalit 
tnoritiir  cum  persona.'^'  But  subsequently,  on  reargument,  the  commis- 
sioner very  properly  abandoned  this  ground,  made  an  allowance  of  $1,000 
in  gross,  and  awarded  the  sum  of  $771.48. 

No.  24.  Case  of  the  brig  Brutus j  of  New  York.  Claimant,  Francis  W. 
Doniinick,  by  W.  H.  D.  C.  Wright,  attorney  in  fact.  Memorial  filed  Feb- 
ruary 17,  1852;  another  memorial  filed  March  1,  1852,  by  Henry  Way, 
administrator  of  Dominick;  amount  claimed  $35,177.  Found  to  be  valid 
to  the  amount  of  $38,655.83;  proportion  awarded,  $29,8^.19. 

No.  25.  Case  of  Captain  Wolfe.  Claimant,  William  Wolfe,  by  W.  H.  D.  C. 
Wright,  attorney  in  fact.  Memorial  filed  February  17,  1852;  allowance 
made  of  $2,150.27;  proportion  awarded,  $1,658.88. 

No.  26.  Case  of  the  brig  Casjnan,  of  Boston.  Claimants,  John  C.  Zim- 
mermann  and  Nalbro  Frazier,  composing  the  firm  ol  Zimmermann,  Frazier 
&  Co.,  agents  of  the  owners  of  the  brig,  by  W.  H.  D.  C.  Wright,  attorney 
in  fact.  Memorial  filed  February  17,  1851;  allowance  made  of  $54,632.95. 
The  proportional  sums  awarded  were  as  follows:  Nalbro  Frazier,  $8,741.80; 
William  Hammond,  $8,741.80;  WMlhelmina  de  Valangin,  administratrix  of 
Albert  P.  do  Valangin,  $4, .370.90;  Mary  Lewis,  administratrix  of  Stephen 
J.  Lewis,  $11,551.91;  .lames  Ellison,  executor  of  Joseph  Baker,  deceased, 
Henry  F.  Baker,  and  John  W.  Geyer,  $8,741.79.' 

No.  27.  Case  of  the  brig  Sally  Dana,  of  Philadelphia.  Claimant,  Cathe- 
rine Duval,  executrix  of  James  Duval.  Memorial  filed  February  19, 1852; 
amount  claimed,  $7,750.     Rejected  for  reasons  stated  in  No.  10. 

No.  28.  Case  of  Joseph  Ray.  Claimant,  Margaret  Ray,  administratrix. 
Memorial  filed  February  27,  1852;  amount  claimed,  Rs.  642,645  $573.  Re- 
jected, because  the  evidence  did  not  show  that  Joseph  Ray  had  "suffered 


1  See  Wright  v.  Ellison,  1  Wallace,  160. 
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by  the  act  of  the  Govemmeut  of  Brazil  any  wrong  or  injury  of  which 
the  Government  of  the  United  States  could  rightfnlly  complain,  or  which 
eoald  in  any  manner  entitle  the  said  Joseph  Ray  to  indemnity  from  the 
Imperial  GoYemment  of  Brazil." 

No.  29.  Caae  of  the  brig  Argus,  of  Boston.  Claimants,  William  S.  White, 
Henry  H.  Jones,  Beigamin  C.  White,  and  James  Smith.  Memorial  filed 
February  28, 1862 ;  amount  claimed,  $8,445.95.  The  claim  was  dismissed  by 
the  commissioner  on  the  following  grounds:  '^This  claim  is  one  which  is 
sUeged  to  have  arisen  under  the  7th  article  of  the  '  Treaty  or  General 
Convention  of  Peace,  Friendship,  Commerce  and  Navigation  between  the 
United  States  of  America,  and  His  Majesty  the  Emperor  of  Brazil,  con- 
eladed  and  signed  at  Bio  de  Janeiro,  on  the  twelfth  day  of  December 
1S28,'  which  article  is  in  the  following  words,  to  wit,  'The  citizens  and 
subjects  of  neither  of  the  contracting  parties  shall  be  liable  to  any  em- 
bargo, nor  be  detained  with  their  vessels,  cargoes,  or  merchandise,  or 
effects,  for  any  military  expedition,  nor  for  any  public  or  private  purpose 
whatever,  without  allowing  to  those  interested  a  sutlicient  indemnifica- 
tion.' In  order  to  substantiate  the  claim  it  was  nc^cessary  to  have  clearly 
•hewn  by  the  evidence  that  the  said  brig  Argus  was  either  subjected  to  an 
mharg9  at  Rio  Grande,  or  detained  there  for  some  military  expedition,  or 
for  some  public  or  private  purpose;  but  it  is  not  shewn  ])y  tlie  evidence 
in  the  case  that  the  said  brig  Argus  was  forcibly  prevented  from  leaving 
Hio  Grande  to  go  to  any  other  port  or  place  in  Brazil  or  elsewhere;  ex- 
cept that  she  was  not  allowed  to  go  to  the  port  of  Porto  Alegre,  which 
had  fallen  into  the  hands  of  a  revolutionary  party  several  months  previ- 
ous to  the  arrival  of  said  brig  Argus  at  Rio  Grande,  and  between  which 
place  and  Rio  Grande  all  communication  had  been  interdicted  by  an  Im- 
perial Decree,  issued  at  least  six  weeks  before  said  arrival.  Upon  a 
thorough  examination  of  the  evidence  this  case  appears  to  be  simply  this: 
That  the  "bTig  Argus  arrived  at  Rio  Grande  at  a  time  when  all  communica- 
tion between  that  place  and  Porto  Alegre  was  cut  ott'  by  an  Imperial  De- 
cree; that  the  Brazilian  aiithorities  at  Rio  Grande  made  no  attempt  what- 
erer  to  prevent  said  brig  from  going  to  any  other  place  than  Porto  Alegre; 
that  the  captain  chose  voluntarily  to  remain  at  Kio  Grande  ])ecause  Porto 
Alegre  was  the  place  of  his  original  destination.  It  Ih  clear  therefore 
that  in  this  case  there  was  neither  an  embargo  nor  detention^  and  that  the 
Brazilian  Government  could  not  be  held  liable  for  the  voluntary  act  of 
the  master  of  the  Argus  in  remaining  at  Rio  Grande." 

No.  30.  Case  of  James  Smith.  Memorial  tiled  February  28, 1852;  amount 
claimed,  $11,500.    Allowance,  $965 ;  proportion  awarded,  $757.34. 

No.  31.  Case  of  the  ship  Krief  of  Newport,  Rhode  Island.  Claimants, 
John  G.  Whitehome,  surviving  partner  of  John  t  i.  and  Samuel  Whitehorne ; 
Charles  Devens,  John  S.  Langlcy,  John  Stevens,  William  Littletield,  Sam- 
uel Allen;  Benjamin  Weaver,  surviving  jjartner  of  Solomon  G.  and  Benja- 
min Weaver;  George  Hall;  Henry  Bull,  executor  of  Henry  Bull;  Augustus 
Bush  and  John  T.  Bush,  executors  of  Thomas  Bush ;  Stanton  Peckham  and 
John  B.  Weeden,  administrators  of  Isaac  C.  Peckham;  Peleg  Clarke  and 
Joeiah  S.  Munro,  assignees  of  Russell  Coggeshall ;  and  Edward  W.  Lawton — 
by  Edward  W.  Lawton,  their  attorney  in  fact.  Memorial  filed  March  3, 
1^2.    Allowance,  $1,138.83;  proportion  awarded,  $878.58. 
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No.  32.  Case  of  Lemuel  Wells.  Memorial  filed  March  17,  1852 ;  amc 
claimed,  $1,823.65.     Rejected  on  the  same  ground  as  No.  28. 

No.  33.  Caso  of  tiie  ship  Cincinnatua,  Claimant,  Jacoh  Barker.  Memc 
filed  May  6,  1852.  Claim  rejected  for  **  total  absence  of  evidence  to  i 
port  it." 

No.  34.  Case  of  the  brig  LainOf  of  Salem.  Claimant,  T.  Perkins  Ping 
Memorial  filed  May  26, 1852.  Claim  for  anchorage  dues  illegally  exao 
Allowance,  $5^^.30;  award,  $41.11. 

No.  35.  Caso  of  the  bark  JVave,  Claimant,  F.  G.  Frothingham.  Memc 
filed  June  8,  1852.  Claim  for  a  fine  illegally  imposed.  Rejected  on  s 
ground  as  No.  1. 

No.  36.  (.'ase  of  the  schooner  Amazoiif  of  New  York.  Claimants,  Be 
min  Roberts,  president,  and  William  Whitlow,  jr.,  Duncan  P.  Campi 
John  H.  Cazeau,  Francis  Barretto,  Elisha  Kiggs,  and  Richard  M.  L 
rence,  surviving  directorH  of  the  New  York  South  American  Steami 
Association,  etc.  Memorial  filed  June  9, 1852 ;  amount  claimed,  $107,812 
with  interest  at  7  per  cent  ftom  March  4,  1829.  Allowance,  incluc 
intercBt,  $30,229.80;  award,  $23,321.73. 

No.  37.  Case  of  the  cargo  of  the  Amazon.  Memorials  were  filed  as 
lows:  Benjamin  W.  Rogers,  aRsignee  of  Le  Roy  Bayard  «&  Co.,  June 
1852,  $2,()00,  with  interest;  .John  B.  Cazeau,  for  himself  and  another,  J 
29,  1852,  $5,648.47,  with  interest;  Peter  H.  Vandervoort,  administrate 
Peter  L.  Vandervoort,  June  29,  1852,  $1,139.45,  with  interest;  Jobn  J.  B^ 
for  himself  and  another,  June  29,  1852,  $10,816.10,  with  interest;  El 
Riggs,  by  his  agent,  James  Holton,  .lune  29,  1852,  $2,844.65,  with  inter 
B.  W.  Rogern,  for  him»elf  and  others,  June  29,  1852,  $6,397.98,  with 
terest.  The  claim  wns  dismissed  '^because  the  invitation  and  promise  gi 
by  the  ohargo  d'att'aires  of  the  Imperial  Cfovernment  of  Brazil  near 
(iovernni(4it  of  the  United  States  to  the  New  York  South  American  Ste 
boat  Association  to  navigate  the  river  Amazon  did  not  amouut  to  a  g] 
by  the  said  imperial  government  to  the  wtockholders  of  said  associatio 
to  any  other  persons  of  the  right  to  traffic  in  merchandise  along  the  co 
of  saiil  river.'' 

No.  38.  Caso  of  the  brig  Orinit.  Claimant,  Hynian  Gratz,  presiden 
the  Pennsylvania  Company  for  Insuranoe,  etc.  Memorial  filed  June 
18r)2;  amount  claimed,  $264.11,  with  interest,  for  customs  duty  illeg 
exacted.    Allowance  (with  interest  at  6  per  cent),  $506.65;  award,  $39( 

The  list  of  money  awards  was  as  follows: 

Nathaniel  Hamlin  and  Parker  H.  Pierce $15,001 

Richard  S.  Stewart,  executor  of  George  Law 24,  27i 

Richard  S.  Stewart,  administrator  of  Sjimnel  Rose 33, 05* 

Man'ia  Kennedy,  administratrix  of  John  F.  Kennedy 17, 42 

John  Gardner,  assignee  of  Samuel  Clapp  it  Co 3,  38 

Thomas  P.  Pingree 2, 50 

William  Burroughs 18,  34- 

William  W.  Hari>er,  administrator  of  Samuel  B.  Harper 87: 

Putnam  J.  Farnham,  J<»d  Frye,  George  D.  Phippen,  adminis- 
trator of  Pett^r  E.  Webster,  and  ,Iohu  Bertram 14,  22! 

Catherine  E.  Massicott,  executrix  of  William  Massicott 1, 81< 

Alexander  C.  and  Richard  Mitchell 8, 83* 

George  M.  Bunker,  administrator  of  James  Bunker 5, 201 
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Hiu  B.  Coffin,  adminktofttrix  of  Jared  Gardner $4,418.61 

Sofiliia  Baneti  adminiBtrstrix  of  Qeorge  Barrett 4,418.51 

Wiltiam  B.  Coffin  and  Reuben  Bwain,  2d^  executors  of  John 

Swain 4,418.51 

Nathaniel  Barney,  administrator  of  Valentine  8 wain :  4, 418. 51 

Deborah  Braytoa,  administratrix  of  Robert  Brayton 2, 209. 26 

Tristram  Starbuck 2,209.26 

Benjamin  F.  Gardner,  administrator  of  James  G win 2, 209. 26 

Barzillai  Luce,  or  his  legal  representatii^e 1,925.09 

Frederick  Swain,  or  his  legal  representative 1, 418. 50 

AlexsDder  Macy,  or  his  legal  representative 1, 122. 97 

William  Hnasey,  or  his  legal  representative 1,122.97 

James 8wain, or  his  legal  representative 980.05 

John  Whitn^,  or  his  legal  representative 673. 78 

Jaaiss  Osband,  or  his  legal  representative 634. 15 

David  Tonng,  or  his  legal  representative 634. 15 

Jobn  8.  Coffin,  or  his  legal  representative 634.15 

William  Steward,  or  his  legal  representative 634. 15 

Lewis  Dixon,  or  his  legal  representative 634. 15 

Oforge  Bntterlolk,  or  his  legal  representative 598. 92 

John  Lnva,or  his  legal  representative 598.92 

Tbomas  Wood,  or  his  legal  representative 598. 92 

Bobert  Cathcart^  or  his  legal  representative 598. 92 

Rtsry  Dnnsard,  or  his  legal  representative 598. 92 

TlMmias  Rnssell,  or  his  legal  representative 567. 39 

Charles  Barnard,  or  his  legal  representative 567. 39 

^>ter  Green,  or  his  legal  representative' 567. 39 

Benben  Bowers,  or  his  legal  representative 449. 19 

Biehard  J.  Arnold,  Edward  A.  Russell,  Samuel  Hussell,  Churles  F. 
Tillinghast^  executor  of  Radcliffe  llicks,  deceased,  and  Will- 
iam R.  Talbot 1,203.34 

Jehu  8.  Wright,  and  Mary  H.  Houghton,  administratrix  of  Henry 

A.Houghton 11,208.30 

Jeinee  Devereux 151.98 

John  Devereux 153.69 

Andrew  Foster  and  George  T.  Elliott,  surviving  partners  of  An- 
drew Foster  &  Sons 445.87 

^Qcis  A.  Gray,  surviving  partner  of  FranciH  A.  and  Samuel  C. 

Gray 1,121.29 

P<ortanato  J.  Figueira 23,651.04 

Henry  Hay,  administrator  of  Francis  W.  Dominick 29, 822. 19 

^ilUam  Wolfe 1,658.88 

Halbro  Frazier 8,741.80 

WiniMn  Hammond 8,741.80 

WiQielminade  Valangin^  sole  Hiirviving  administratrix  of  AUiert 

P.deValangin 4,370.90 

Benry  Lewis,  administrator  of  Stephen  J.  Lewis 11, 551. 94 

Jtoias  Ellison,  executor  of  Joseph  Baker,  deceased,  Henry  Baker 

tod  John  W.  Geyer 8,741.79 

Jimss  Smith 757.34 
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Edwanl  W.  lAwton,  in  bis  own  behalf,  and  as  attorney  in  fiMst 
and  trustee  for  John  G.  Whitehome,  survivinfr  partner  of 
John  G.  and  Samuel  Whitehome,  Charles  Devens,  John  S. 
Langley,  John  Atevens,  William  Littlefield,  Samuel  Allen, 
Benjamin  Weaver,  surviving  partner  of  Solomon  G.  and  Ben- 
jamin Weaver,  George  Hall,  Henry  Bull,  executor  of  Henry 
Bull,  deceased,  AuguHtns  Bush  and  John  T.  Bush,  executors 
of  Thomas  Bush,  deceased,  Stanton  Peckham  and  John  B. 
Weeden,  administrators  of  Isaac  C.  Peckham,  deceased,  Peleg 
Clarke  and  Josiah  S.  Munro,  assignees  of  Sanford  Bell,  and 
Russell  Coggeshall $87t 

T.  Perkins  IMngree 41 

Benjamin  W.  Rogers,  president;  William  Whitlock,  jr.,  Duncan 
P.  Campl>ell,  John  B.  Cazean,  Francis  Barrett,  Elisha  Riggs, 
and  Richard  M.  Lawrence,  surviving  directors  of  the  New 
York  South  American  Steamboat  Association  in  trust  for  the 
said  association  and  for  themselves  and  the  other  shareholders 
of  said  association 23,321 

Hyman  Gratz,  president  of  the  Pennsylvania  Company  for  In- 
surance, etc 39C 

Patrick  Barry  Hayes,  administrator  of  Isaac  Austin  Hayes 771 

The  foregoing  list  is  attested  June  30, 1852,  as  correct,  by  George 
Fisher,  commissioner,  and  Charles  Howard  Edwards,  clerk. 


IJIlAt'XEjn    J. 


Od  the  night  of  December  14,  1856,  the  fbretgn  tto- 

Ittmtaai,     tOTi'-B  nt  Cikii ton  were  bomed  and  forei^'iB"  were  com- 

P«IIr<I  to  aw  the  oity;   and  on  the  13tb  of  the  next 

II  fareigueta  wer<'  foned  t«  abandon  Wbampoa,  the  port  of  Cau- 
•rmt  iDridentti  were  the  result  of  the  hostilities  between  China  and 
rilain  ip'nwing  out  of  tbs  controversy  oonceming  the  lorcba 
-a  controversy  which  served  to  inllsmB  the  feelings  of  the  Chinese 
lU  foreiun  r(<8ideDts.  "  Tha  destruction  of  the  foreign  sett) emente 
n,  althongb  njipareiitly  tlin  act  of  incendiariea,"  was  "  kqown  to 

III  arraugeil  by  the  aiitljurlties  of  Canton,  who  mado  no  distlne- 
ween  enomies  and  neiitr»l4;  and  the  eiibseqnent  proceedinKX  of 
<r)n  jfovemiiiL-nt  in  oHiTiiiK  rewards  for  the  heads  of  all  fori'igners 
tiiaately,"  weri^,  togetbiT  with  the  preceding  acts  of  injury,  con- 
UB  makln):  the  "prnviui^ial  government  and  consequently  the 

guvemment  n'spousible  tu  the  fullest  extent."'  American  citt- 
ring  tbns  boon  "obligeil  tii  leavii  Canton  and  Wbampoa  to  save 
ea  from  the  indiscriminate  fury  of  the  popnlai^e,  supported  by  the 
lea,"  olaims  for  their  lusiu-i  in  consequence  nf  the  destmrtion  of 
nperty  and  tlie  ii]ti^rrii|>(icin  of  their  biiBiness  were  prelerred  by 
•td  StatoH  against  China.  These  claims  were  made  the  subject  of 
ion  by  Ur.  Willimu  It.  HBed  in  1858.  In  the  negotiation  of  bis 
r  amity  mid  coinmcTcn  with  China  in  that  year  he  endeavored  to 
loitiaortionorimai^ii-li'  in  relation  to  claims.  Tiio  Chinese  pleni- 
rioa  refused  toiidmit  it,  iituI  lieaubae<]uentty  proposed  an  arrange- 
lernby  the  oliiims  might  )>•'  gradually  liquidated  without  uny  uppn 
edgtnent  nf  imperial  liiibilitj.  Thi.->  end  was  to  he  nct'iinipliabud 
ting  a  certain  prnportioii  of  the  duties  collected  on  American 
id  bottoms  at  three  treiily  ports  to  the  payment  of  the  American 
this  proptuinl  the  Chinese  plenipotentiaries  assented,  and  it 
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to  involve  delay,  if  nothing  more.  Besides,  no  apportionment  waa  made 
between  the  three  treaty  ports  of  the  proportions  of  duties  to  be  reserved 
in  them,  nor  was  any  specification  made  of  the  time  at  which  the  agree- 
ment was  to  take  effect,  except  the  contingent  one  uf  the  restoration  of 
biisiness  at  Canton.  These  features  of  the  agreement  caused  Mr.  Reed  to 
desire  its  modification.  He  wished  to  make  it  more  precise  in  its  terms, 
as  well  as  to  give  it  the  solemnity  of  a  conventional  form.  On  November 
8,  1858,  therefore,  ho  signed  at  Shanghai  n  convention  by  which,  though 
he  accepted  500,000  taels,  or  $735,238.97,  instead  of  600,000  taels,  in  settle- 
ment of  the  claims,  he  obtained  an  exact  apportionment  of  the  fund 
among  the  ports  of  Canton,  Shanghai,  and  Fuh-cbau,  together  with  a  pro- 
vision for  the  issuance  of  debentures  by  the  collectors  of  customs  on  the 
iirst  day  of  the  next  Chinese  year. 

The  distribution  of  the  fund  was  committed  to  a 
DUtnbution  of  the     board  of  two  commissioners,  from  whose  decision  an 

Fund. 

appeal  wiis  allowed   to  the  minister  of  the   United 

States  in  China.'  Ah  commiHsioners  the  President  appointed,  by  and 
with  the  advice  and  conHent  of  the  Senate,  Mr.  Charles  W.  Bradley,  United 
States  consul  at  Ningpo,  and  Mr.  Oliver  E.  Roberts,  'Mate  vice-consul  at 
Hongkong."  According  to  the  designation  of  time  made  by  Mr.  John  E. 
Ward,  then  minister  of  the  United  States  in  China,  the  commissioners  met 
at  Macao  November  18,  1859.  They  caused  a  notice  of  their  meeting  to 
be  published  in  the  China  Mail,  of  Hongkong,  and  ordered  all  claims  to  be 
tiled  before  December  15,  1859.  They  concluded  their  labors  January  13, 
1860.  In  most  cases  they  came  to  a  decision,  and  in  every  case  in  which 
they  made  a  joint  report  it  was  approved  by  Mr.  Ward.  The  total  amount 
of  the  claims  presented  was  $1,535,111.35.  The  claims  allowed  in  full 
amounted  to  $75,50().83;  those  allowed  iu  part  amounted,  so  far  as  allowed, 
to  $414,187.95.  The  whole  amount  allowed  was,  therefore,  $489,187.95. 
The  claims  that  were  wholly  disallowed  amounted  to  $273,783.43.  As  the 
fund  amounted  to  $735,238.97,  there  was  a  surplus  left,  after  paying  the 
awards,  of  nearly  $250,000. 

Some  of  the  claims  as  at  first  presented  to  the  board 
Claimi  Allowed.      were  afterward  reduced  ''to  a  considerable  extent  by 

the  recovery  of  property  supposed  to  be  lost,  or  by  its 
honorable  restitution  by  some  of  the  principal  Chinese  merchants  who 
had  taken  charge  of  it  during  the  emergency."  The  board  made  it  a  rule 
to  allow  only ''claims  for  actual  losses,  understanding  by  these  words 
losses  of  actual  property  existing  at  and  before  the  coufiagration  at  Can- 
ton." "Besides  these  losses  there  have  been,"  said  the  commissioners, 
"losses  arising  from  the  interruption  of  business  by  reason  of  the  circum- 
stance of  hostilities,  which  may  be  called  real  losses  in  one  sense;  bat 
these  have  been  in  every  case  disallowed,  as  well  as  all  constructive  and 
speculative  losses  of  every  kind.  In  disallowing  all  claims  except  those 
for  destruction  of  actual  property,  we  have  followed  the  rule  laid  down 
by  the  Supreme  Court  of  the  United  States  and  the  usages  of  governments 
in  similar  cases." '^ 


'  Act  of  March  3,  1859,  11  Stats,  at  L.  408. 

-  Report  of  Messrs.  Bradley  and  Roberts,  January  13,  1860,  H.  Ex.  Doc. 
29, 40  Coug.  3  sess.  151-152. 
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The  eommlBfiioneiB  allowed  interest  at  the  rate  of  12 
per  oent  per  annum  on  the  claims  from  the  time  of  their 
origination  to  December  15, 1859, in  meet  caeesa period 
of  three  years.  They  were  induced  to  give  thin  liberal  rate  by  considera- 
tion of  the  fiict  that  some  time  mast  elapse  before  the  complete  collection 
of  the  indemnity  through  the  Chinese  cns^iom-housen  could  be  effected; 
and  they  intended  to  make  their  awards  a  finalsettlement  of  the  question 
of  interest. 

In  their  final  report  the  commissioners  referred  to  the 
OtM«f  ths  '•OsUsnu'*  case  of  the  Caldera  as  having  been  settled  by  the  deci- 
sion of  the  American  minister.  This  case  involved  a 
delicate  question  as  to  the  responsibility  of  the  Chinese  Oovemment,  and 
gave  rise  to  more  discussion  than  any  other  claim  before  the  board. 
>  The  Chilean  bark  Caldera,  Matthew  Rooney,  master,  sailed  fVom  Hong- 
kong for  San  Francisco  October  5, 1854.  On  the  7th  of  the  same  month  the 
bark,  having  encountered  a  typhoon,  was  compelled  to  put  into  u  hay  near 
Koelan,  about  70  miles  southwest  of  Hongkong,  within  the  jurisdiction 
of  China.  Here  she  was  pillaged  by  four  successive  bands  of  pirates,  one 
of  whieh  oonsisted  of  a  large  fleet  of  piratical  junkH  which  took  away  her 
eirgo.  The  bark  and  a  large  part  of  the  cargo  wore  insured  by  American 
underwriters.  Other  parts  of  the  cargo,  belonging  to  Messrs.  Al  vord  &  Co., 
American  merchants  at  Canton,  and  Matthew  Rooney,  woro  nut  insured. 
The  case  was  brought  to  the  attention  of  the  Chinese  authorities,  and 
through  their  exertions  a  small  part  of  the  cargo  wan  recovered,  while 
lenie  of  the  dwellings  and  junks  of  the  pirates  were  destroyed.  The 
Chinese  authorities  declined,  however,  to  entertain  a  <'laim  by  the  Ameri- 
can underwriters  for  reparation  for  the  destruction  of  the  bark  an^l  for 
nnrecovered  portions  of  the  cargo ;  and  Mr.  McLane,  then  American  com- 
missioner to  China,  accepted  their  view.  The  Department  of  State  at 
Washington,  on  the  other  hand,  instructed  Mr.  Parker,  Mr.  McLane's 
loocessor,  to  demand  indemnity  on  the  ground  that  the  case  involved 
an  "agicravated  wrong,''  though  it  might  not  come  within  the  express 
provisions  of  the  treaty  ))etween  the  two  countries.  Subsequently,  the 
Department  of  State  maintained  that  the  treaty  had  bet^n  violated.  By 
Article  XXVII.  of  the  treaty  of  1844  it  was  provided  that  if  any  vessel  of 
the  United  States  should  ''be  wrecked  or  stranded  on  tlie  coast  of  China, 
snd  be  subjected  to  plunder  or  other  <lamage,  the  proper  oflicers  of  gov- 
ernment, on  receiving  information  of  the  fact,  will  immediately  adopt 
measures  for  their  relief  and  security.''  It  was  alleged  that  this  engage- 
ment "  was  wholly  disregarded  by  the  Chinese  Govenimentin  the  present 
esse;  that  the  local  authorities  participated  in  or  connived  at  the  acts  of 
plunder;  and  that  the  higher  authorities  took  no  measures  of  relief  and 
security." 

There  was  also  another  stipulation  of  the  treaty  which  was  invoked  by 
the  United  States.    Article  XXVI.  provided  as  follows : 

"  If  the  merchant  vessels  of  the  United  States,  while  within  the  waters 
over  which  the  Chinese  Government  exercises  jurisdiction,  be  plundered 
by  robbers  or  pirates,  then  the  Chinese  local  authorities,  civil  and  mili- 
tary, on  receiving  infonuation  thereof,  will  arrest  the  said  robbers  or 
pirates,  and  punisn  them  according  to  law,  and  will  cause  all  the  props: 
which  can  be  recovered  to  be  placed  in  the  hands  of  the  nearest  consd 
or  other  officer  of  the  United  States,  to  be  by  him  restored  by  the 
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owner.  But  if,  bj  reason  of  the  extent  of  territory  and  nnmerons  popu- 
lation of  China,  it  should  in  any  case  happen  that  the  robbers  cannot  be 
apprehended,  or  the  property  in  part  only  recovered,  then  the  law  will 
take  its  course  in  regard  to  the  local  authoritios,  but  the  Chinese  gOYom- 
ment  will  not  make  indemnity  for  the  goods  lost."^ 

The  United  States  admitted  that  under  this  article  the  Chinese  Govern- 
ment  ''might  discharge  itself  of  the  obligation  of  indemnity  by  showing 
that  the  robbers  could  not  be  known  to  be  apprehended  or  that  the  prop- 
erty could  only  be  in  part  recovered.''  But  attention  was  chilled  to  the 
fact  that  in  the  case  of  the  Caldera  the  claimants  "alleged  that  the 
property  plundered  was  notoriously  visible  and  accessible  to  the  local 
authorities;  that  the  latter  participated  in  the  plunder;  that  the  robbers 
were  known  as  such  to  the  local  and  general  authorities;  and  that  the 
pirates  concerned  in  it  were,  shortly  afterward,  with  full  knowledge, 
taken  into  the  service  of  the  imperial  government."  ^ 

In  due  course  a  claim  waH  made  before  the  present  board  by  the  Ameri- 
can underwritt^rs,  and  by  the  Me8srs.  Alvord  «&  Co.,  and  Matthew  Rooney. 
The  commisHioners  differed  in  opinion  on  the  claim,  Mr.  Bradley  holding 
that  it  should  be  rejected,  whilu  Mr.  Roberts  maintained  that  it  should 
be  allowed  in  part. 

Mr.  Bradley  argued  that  the  case  was  a  simple  one  of  piracy  on  the  high 
seiiH;  and  that,  even  assuming;  that  the  phrase  ''  merchant  vessels  of  the 
United  States  "  would  cover  a  Chilean  vessel  carrying  a  cargo  belonging 
to  citizens  of  the  United  States,  the  Chinese  Government  had  completely 
discharged  its  obligations  under  the  treaty.  lie  maintained  that  the 
Chinese  Government  had  been  diligent  in  its  etlbrts  to  detect  and  punish 
the  pirates;  that  the  alleged  complicity  of  one  or  more  native  officers  in 
the  plundering  of  the  bark  was  "  neither  proved  nor  shown  to  be  fairly 
presumptive,''  and  that  there  w:i8  no  legal  evidence  that  the  pirate  ileet 
had  united  with  the  imperial  forces.  It  was  well  known,  said  Mr.  Bradley, 
that  piracy  was  and  from  time  immemorial  had  been  the  normal  condition 
of  all  the  oastiTU  seas.  The  character  of  the  Houthern  shores  of  China, 
with  their  countless  islands  and  inlets,  their  intricate  passages  and  obscure 
harbors,  rendered  that  quarter  a  favorite  resort  for  piratical  outlaws  and 
made  their  extirpation  a  work  of  no  common  difficulty,  while  the  extreme 
poverty  of  the  lower  classes  and  their  habits  of  aquatic  life  greatly  pro- 
moted the  perpetuation  of  the  gangs.  Hut  it  by  no  means  followed  that 
China  was  a  piratical  or  semipiratical  state,  and  as  such  answerable  for 
acts  of  a  piratical  character.  By  her  legislation  she  had  treated  piracy  as 
a  capital  crime,  and  had  suitably  provided  for  its  detection  and  punish- 
ment ;  and  every  year  hundreds  of  freebooters  sutlered  the  extreme  penalty 
of  the  law  in  the  southern  provinces  as  ]iirates.  The  imperial  navy,  such 
as  it  was,  had  been  kept  up  (^hielly  for  the  si!]>pression  of  piracy,  and  the 
cooperation  of  men-of-war  of  the  United  States  and  Great  Britain  in 
the  matter  had  been  welcomed.  Under  the  circumstances  the  argument 
employed  by  Mr.  Webster  in  the  case  of  McLeod  would  apply  to  China  in 
respect  of  piracy.  In  that  case  Mr.  Webster,  while  denyin»;  any  delin- 
quency on  the  part  of  the  United  States  in  suj>pressing  disorders  along 


1 H.  Ex.  Doc.  29,  p.  10. 

*Mr.  Cass,  Sec.  of  State,  to  Mr.  Ward,  minister  to  China,  May  5,  1869, 
H.  Ex.  Doc.  29,  40  Cong.  3  sess.  9. 
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the  Canadian  border,  aigoed  that  because  of  **  the  extent  of  frontier  "  to 
be  guarded,  " inegnlaritiee,  violences,  and  conflicts"  would  ''sometimes 
Qceur,  eqniUly  against  the  will  of  both  governments;"  that  such  things 
would  be  move  likely  to  happen  in  regard  to  the  United  States,  because  of 
its  abstinenoe  from  maintaining  largo  standing  armies  in  time  of  peace; 
and  that  aU  that  eould  be  expected  ftom  either  government  was  "good 
faith,  a  sincere  desire  to  preserve  pea<$e  and  do  Justice,  the  use  of  all  proper 
means  of  prevention,"  and,  if  measures  of  prevention  should  fail,  the 
punishment  of  the  offender.    Continuing,  Mr.  Bradley  said : 

"  With  the  same  Justioe  and  propriety  might  the  imperial  prime  minister 
adopt  this  language  in  reference  to  the  cause  of  the  pending  suit.  And  it 
would  be  eqQuly  as  reasonable,  too,  if  he,  on  the  part  of  his  government, 
should,  under  the  16th  article  of  the  treaty  of  Wani^hia,  or  the  24th  article 
of  the  treaty  of  Tientsin,  demand  indemnity  to  nis  fellow-subjects  for 
firandulent  acts  committea  against  them  by  citizens  of  the  United  States, 
or  for  moneys  due  them  by  our  deceased,  bankrupt,  or  absconding  debtors — 
notwithstanding  the  former  of  these  express!  v  declares  that  *  if  citizens 
of  the  United  States  be  indebted  to  subjects  of  China,  the  latter  may  seek 
redress  in  the  same  way  (i.  e.  by  suits  at  law  in  the  consular  courts),  through 
the  oonsuL  but  without  any  responsibility  for  the  debt  on  the  part  of 
the  United  States/  It  is  Just  as  clearly  stipulated  in  Article  XXVI.  of 
Wanghia  (Article  XIII,  Tientsin)  that  'the  Chinese  Government  will  not 
make  indemnity  for  the  i^oods  lost'  by  piratical  depredations  on  our 
oommeree.    •    *      * 

"  It  is  a  mortifying  fact  that,  wore  a  balance  to  be  struck  between  the 
ag||^regate  losses  suffered  by  Americans  from  Chinese  pirates,  Chinese 
thieve^  and  Chinese  debtors,  on  the  cue  hand,  and  on  the  other  the  inju- 
ries inflicted  on  Chinese  merchants,  tradesmen,  compradors,  and  citizens, 
in  the  non-payment  of  debts  lioncHtly  due  them  by  American  merchants, 
agents,  shipmasters,  mariners,  etc.,  we  should  find  that  balance  to  our  debit 
in  a  ratio  of  full  ntuety  per  cent.    I  speak  advisedly. 

"On  the  score,  too,  of  official  fldelity  and  punctuality  in  fairly  carrying 
out  their  treaty  obligations  as  against  their  own  countryiiieu,  I  apprehend 
that  the  oonsulur  officers  of  America  aiid£uro]ie  have  been  guilty  of  quite 
as  many  and  as  serious  laches  as  can  be  prodiico<l  against  the  native  mag- 
istracy of  China,  in  their  official  shortcomings  towards  foreigners.  Such, 
St  least,  is  the  result  of  my  observation. 

"Due  provision  is  also  made  by  the  Code  of  Statutes  and  Ordinances 
for  the  punishment  of  malfesisance  on  the  part  of  officers.     *     >"     * 

"These  statutes  cover  the  whole  ground  of  official  torts,  and  are  fre- 
quently enforced  with  exemplary  impartiality  and  rigor. 

"In  view  of  the  facts  herein  set  forth,  I  cannot  perceive  that  the  Gov- 
ernment of  China  has  failed  to  carry  out  itn  treaty  obligatiouH  in  the  pro- 
tection of  American  interests  agaiuHt  piracy  to  the  best  of  its  ability; 
and  as  'a  treaty  is  the  law  of  the  land,  its  provisions  must  be  regarded  by 
courts  as  equivalent  to  an  act  of  the  lei^isluture,  when  it  operates  directly 
on  a  subject,'  as  here.    (Foster  vs.  Neilson,  Peters,  VIII.  188.) 

''A  deoision  in  favor  of  the  claimants  will  be  unprecedented.  The  case 
of  Messrs.  Nott  «&  Co.,  asking  for  indemnity  for  Iohs  of  treasure  shipped 
per  Neva,  at  Hongkong,  and  taken  by  pirates  on  the  coast,  in  October 
1857  (a  case,  in  every  material  point,  precisely  Himilar  to  that  of  the 
Caldera)  has  been  already  rejected  by  the  board;  and  it  is  not  easy  to  dis- 
cover any  good  reaHon  why  the  one  should  bo  refused  and  the  other 
allowed.  Numerous  like  instances  have,  within  the  last  seventeen  years, 
occurred  in  the  waters  over  which  (-bina  exercises  jurisdiction, for  which 
neither  British  nor  American  underwriters  have  ever  asked  indemni' 
'  *  *  Piracy  is  one  of  the  risks  against  which  they  insure 
would  be  as  reusonabh^  to  insist  on  (*hinese  indemnity  for  losses 
sioned  by  Chinese  tvphoous  as  for  those  by  Chinese  pirates ;  and  the 
which  the  plaintins  seek  would,  if  allowed,  constitute  such  a  pr 
as  would  involve  the  governments  of  the  United  States  and  China 
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petnal  dispnteg.  That  Mt  in  dangerous  to  introduce  new  and  dangertias 
things/  iH  a  nound  max i in  of  the  couiinon  law. 

''That  a  portion,  at  least,  of  the  an<h>r writers  of  the  Caldera  think  her 
a  bad  subject  for  iudeninification,  might  be  inferred  from  the  fart  that 
they  have  parted  with  their  interests  in  the  ship  and  carso,  for  'a  valuable 
consideration/  and  have  thus  thrown  them  into  hands  speculating  on 
recovery. 

''  My  opinion  is,  that  the  partitas  interested  in  the  caae  of  the  Caldera  are 
entitled  to  no  award,  either  on  principles  of  usage,  equity,  or  of  interna- 
tional law.''  > 

Mr.  KobertH  maintained  that  the  claims  in  the  case  of  the  Caldera  were 
"based  upon  substantial  justice  as  well  as  the  usages  of  nations;"  but 
before  discussing  thi^  merits  of  the  case  he  examined  the  preliminary  ques- 
tion whether,  in  view  of  the  fact  that  the  vessel  was  Chilean,  the  American 
underwriters  had  a  standing  lieforo  the  commission.  It  was  settled,  said 
Mr.  Roberts,  that  where  a  vessel  and  cargo,  being  in  a  perilous  position, 
wen^  abandoned  as  for  a  total  loss,  and  such  abandonment  was  accepted, 
the  underwrit^'rs  became  the  owners  of  the  property,  whether  it  was  saved 
or  lost.  Such  being  the  law,  it  wjis  tacitly  admitted  by  the  mixed  com- 
mission which  sat  in  London  in  1853  that  the  underwriters  acquired  by 
the  pame  ])rocess  all  the,  ri^^^hts  of  reclamation  against  foreign  governments 
which  the  insured  possesHed  (the  reference  here  was  to  the  cases  of  the 
Knterprhe  and  Ifermosiif  supra^  419),  and  if  the  Caldera  had  been  an  Ameri- 
can vt>8sel  this  rule  would  have  operated  to  the  full  extent.  But  as  the 
CaUU^ra  was  a  Chilean  vessel,  it  could  not  be  safely  asserted  that  any  i  ights 
of  reclamation  against  China,  in  regard  to  the  vessel  anfl  that  part  of  the 
cargo  not  originally  owned  by  the  Americans,  ]>a88ed  to  the  underwriters, 
"except  such  as  the  Chilean  republic  might  urge  under  its  own  relations 
with  China,  by  tn»aty  or  otherwise.'' 

Proceeding,  Mr.  Rolierts  said : 

"This  right  of  reclamation,  what^^ver  it  might  be  worth  intrinsically,  or 
whatever  might  be  the  limitations  imposed  upon  it  by  the  relations  oifthe 
Chil<Min  repul)lic  to  China,  became  bona  fide  American  property  by  the 
usages  of  eonnnerce,  and  may  properly  be  brought  before  an  American 
coiiiuiission  and  adjudicated  upon  a<-cording  to  the  treaty  which  applies 
to  the  case,  if  any  such  treaty  be  in  exiHtence.  The  Chilean  republic  has 
no  treaty  with  China,  and  its  reclamations  against  China  must  therefore 
rest,  not  on  special  stipulations,  but  on  the  principles  of  justi'^e  and  inter- 
national law.  The  American  owners  of  the  right  of  reclamation,  thus 
limited,  would  have  no  right  to  ]>re88  it  upon  China  under  the  American 
treaty,  in  case  that  treaty  contained  any  stinulations  of  indemnity  which 
had  not  already  been  conceded  to  Chile  or  wiiich  would  not  necessarily  be 
conceded  upon  the  ]>rincii>les  of  international  law.  As  a  matter  of  fact, 
the  United  States  have  not  and  it  is  extremely  improbable  that  any  civi- 
lizi'd  luition  ever  will  obtain  from  China,  in  regard  to  piracy,  any  stipula- 
tions of  indemnity  which  other  nations  would  not  of  right  possess  without 
a  treaty. 

"It  is  obvious  also  that  this  claim  could  not  be  presented  through  the 
Chilean  legation,  if  any  existed,  because  no  Chilean  citi/en  had  any  inter- 
est in  the  »natter  whatever.  The  rule  adopted  by  the  American  and  British 
legations  to  admit  claims  only  for  property  belonging  to  their  countrymen, 
respectively,  would  recpiire  any  Chilean  representative  to  decline  to  enter- 
tain this  claim,  jind  to  refer  it  back  to  the  United  States  legation  or  com- 
mission. Furtlier,  this  arguuumt  in  favor  of  the  underwriters'  right  to 
appear  is  founded  on  natural  Justice,  for  the  original  owners  of  the  hull 
and  cargo  have  been  once  paid  for  their  losses  already.     They  make  no 


»  H.  Ex.  Doc.  29,  4()th  Cong.  3  sess.  176. 
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clsim,  becftiue  thejr  do  not  expect  to  be  paid  twice.  Sapposing  the  Chineae 
Soremment  boand  to  pay  anybody,  it  is  clear  that  the  payment  shonld  be 
made  to  the  only  parties  who  have  lost  anything.  The  underwriters  and 
One  Arm  nninsnred  are  now  the  only  partieH  who  have  lost. 

''I  propose  to  consider  the  main  question  of  the  responsibility  of  the 
Chinese  Government  in  this  case  by  innuiring — 

"1.  Whether  the  treaty  of  1844  prohibits  this  claim. 

"2.  Whether  the  same  treaty  supports  the  claim  either  expressly  or  by 
inference. 

''3.  I  shall  then  consider  the  subject  under  international  law,  independ- 
ent! v  of  the  treaty ;  and, 

"4.  Discnss  some  popular  objections  to  this  claim. 

"  1.  Piracy  has  prevailed  on  the  coast  of  China  for  centuries.  It  has 
aasnme<l  two  forms.  The  first  may  be  said  to  be  a  normal  condition  of 
piracy  existing  among  the  villajB^ers  and  lishermen  who  dwell  along  a  line 
of  coast  extending  two  thousand  miles. 

"  When  a  vessel  is  stranded  in  their  neighborhood,  they  come  forth  to 
plnnder  it,  and  then  retire  to  their  usual  occupations.  To-day  they  are 
nshermen  or  agriculturists;  to-morrow  they  are  pirates  as  occasion  serves. 
They  number  many  millions  probably,  and  their  ]>redatory  habits  arise 
from  their  moral  condition,  for  which  no  government  can  be  held  respon- 
sible. It  is  difficult  to  see  how  force  could  be  advantageously  applied 
arainst  this  thievish  population,  unleHs  when  engaged  in  some  overt  act 
of  robbery.  On  a  recent  occaMion  a  stranded  steamer  was  surrounded  by 
•sventy  boats,  containing  each  six  to  ten  men  arme<l  with  swords  and 
ipears.  To  this  normal  condition  of  piracy  on  the  coast,  the  treaty  of  1844 
jnstly  applies.  Due  regard  was  had  to  the  extent  of  the  coast,  the  diffi- 
enlty  oi  preventing  the  robberies,  and  the  ease  with  which  the  thieves 
might  escape  with  their  plunder,  and  all  trace  of  them  be  lost  among  the 
myriad  population  dwelling  in  innumerable  villages.  Every  possible 
leniency  was  shown  to  the  weakness  of  the  (*hineHe  Government  or  empire. 
The  26th  article  of  the  treaty  of  1844  declares,  in  regard  to  piracy,  as  fol- 
lows: 'But  if,  by  reason  of  the  extent  of  territory  and  numeroUH  populu- 
lion  of  China,  it  should  in  any  case  happen  that  the  robbers  cannot  be 
apprehended,  or  the  property  only  in  ])}irt  be  recovered,  then  the  law  will 
take  its  course  in  regard  to  the  local  authorities,  but  the  Chinese  (Govern- 
ment will  not  make  any  indenniity  for  the  goods  lest/  Nothing  could  be 
more  reasonable  than  such  a]>roviKion,  however  iiiiieh  we  may  deplore  the 
condition  of  things  which  the  treaty  (ronteinplates. 

''On  the  other  hand,  we  find  frequently  on  the  coast  of  China  great  pi- 
ratical fleets.  These  have  HomotiuieH  aHHunied  political  im])ortane(^,  and 
even  acquired  historical  celebrity.  The  piratical  fleet  at  Koelan  num- 
bered 78  large  junks,  containing  probably  one  hundred  men  each.  The 
expfMliMonary  rorce  met  twenty  rebel  boat«,  earrying,  an  they  reporte<l, 
one  hundre<l  men  eiich.  The  piratical  fleet  was  in  fact  a  great  navy  ap- 
proximating to  the  dimennionH  of  the  United  States  navy  in  number  of 
veesels  and  men,  though  of  course  no  conipariHon  can  be  instituted  in  re- 
spect to  courage  or  etticieucy.  It  is  probabl(>  that  the  shore  ])opuIation  in 
league  with  the  fleet  equaled  in  nuniber  tlie  piratical  crews.  It  is  diffi- 
cult to  see  how  the  terms  of  the  treaty  of  1841  can  apply  to  this  tremen- 
dous piratical  organization.  It  is  difflcult  tonee  how  the  *  extent  of  territory 
or  numerous  populati(m  of  China'  could  afford  any  cxcuhc  to  the  Chinene 
autliorities.  The  existence  of  such  a  fleet  must  have  been  known  to  Gov- 
ernor Yeh.  This  is  clearly  ])roved  by  the  fact  that  the  imperial  s(|ua<lrou 
near  Koelan  was  negotiating  with  the  pirates.  The  proceedings  of  such 
fleets  cannot  be  concealed.  They  generally  range  over  some  hundreds  of 
miles,  devastating  as  they  go.  No  ext<^nt  of  coast  could  give  obscurity  to 
snch  a  fleet  as  that  which  chose  Koehm  for  its  home  and  depot.  Neither 
oonld  the  'numerous  population  of  China'  allow  78  great  junks  and  6,000 
to  8,000  men  to  hide  away  as  a  thief  in  a  crowd.  If,  therefore,  the  Chinese 
antiiorities  took  no  m<>aHures  against  the  Koelan  fle^t,  either  before  or 
after  the  piracy  on  the  Caldtra,  they  cannot  be  excused  (in  the  terms  of 
the  treaty)  '  by  reason  of  the  exteut  of  the  territory  or  the  numerous  pop- 
nlation  of  China.' 
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''The  teriuH  of  the  treaty  are  utterly  iuapplicable  to  the  facts  regarding 
tills  great  piratical  organization.  The  treaty  of  1844  pays  regard  to 
the  weakuess  of  the  Chinese  (jrovernment,  and  marks  out,  in  my  opinion, 
the  exact  limit  within  which  that  gdvernment  cannot  reasonably  be  held 
responsible.  The  circnmstances  of  this  case  are  entirely  beyond  that 
limit.  I  therefore  conclude  that  the  treaty  of  1844  does  not  prohibit  this 
claim. 

**2.  But  we  do  not,  on  the  other  hand,  find  that  the  treaty  supports  the 
claim  by  any  exprens  stipulation.  We  have  been  referred  to  certain 
articles  of  the  treaty  which  promise  good  treatment  and  protection  to 
American  citizens.  '  I  regard  these  as  merely  declaratory  clauses  in 
respect  to  that  good  treatment  which  all  governments  give  to  resident 
aliens.  They  are  not  guarantees  of  indemnity  for  losses  by  any  ordinary 
felony,  nnlesH  the  government  itself  is  guilty  of  collusion,  gross  neglect 
or  some  unwarrantable  act  purely  oliScial  in  character.  But  I  am  of 
opinion  that  if  the  treaty  does  uotHupport  the  claim  expressly,  it  does  so 
by  inference  beyond  a  doubt.  The  felony  wiis  extraordinary,  and  the 
terms  of  the  treaty  no  more  apply  to  it  than  a  statute  against  petty  lar- 
ceny applies  to  the  filibusters  who  invaded  Nicaragua.  There  was  within 
the  empire  of  China,  at  Koelan  and  its  neighborhood,  a  quasi-independent 
piratical  Htate  or  district,  having  a  vaet  organization  for  predatory  pur- 
poses. The  imperial  officers  in  command  of  the  Chinese  squadron  suc- 
ceeding in  negotiating  with  the  pirates,  and  buying  up  thirty  inn ks, 
leaving  forty-eight,  which  were  afterwards  destroye<l  by  the  foreign 
naval  forees.  Negotiation  implies  a  certain  independence  in  the  party 
negotiated  with.  As  for  the  remaining  forty-eight  junks,  they  feared 
nothing  from  the  (.-hinese  authorities.  Conscious  of  strength,  they 
enjoyed  perfect  security.  Tlie  official  report  of  their  destruction  states 
that  they  were  hauled  upon  the  shore,  and  it  would  have  taken  a  week  to 
get  them  alioat.  They  were  accordingly  burnt.  The  evidence  before  us 
shows  that  the  existence  of  this  piratical  fleet  was  (as  it  always  has  been 
in  similar  cases)  a  matter  of  notoriety.  The  goods  were  seen  in  the  towns 
and  villages  all  along  the  coast.  The  Jnnks  which  took  away  the  cargo 
were  large  ones,  arm-'d  with  32-poander8,  and  the  crews  evinced  consider- 
able dicipliue.  Some  of  the  cargo  was  found  on  board  the  laree  fleet, 
and  I  have  no  doubt  the  li(m*s  share  of  the  plunder  was  obtained  oy  that 
fleet.  It  is,  however,  true  that  the  Caldera  was  robbed  by  several  parties 
of  pirates,  but  they  all  thieved  under  the  shadow  of  the  great  fleet,  which 
bade  defiance  fo  tlie  Chinese  imperial  stpiadron.  1  would  here  advert  to 
the  difficulty  of  getting  positive  evidence  in  cases  like  this.  Had  not  the 
expedition,  consisting  mainly  of  British  forces,  gone  against  Koelan,  wo 
should  be  deprived  of  much  light  which  has  bi'cn  thrown  on  thissubject.  It 
is  not  ])roved,  but  it  is  improbable,  judging  from  what  we  know  of  Chinese 
officials  in  connection  with  piracy,  that  the  thirty  junks  who  joined  the 
imperial  squadron  did  so  because  they  knew  the  foreign  forces  were  com- 
ing. They  may  have  carrii^d  a  portion  of  their  plunder  with  them  and 
divided  it  with  the  imperial  officers.  In  fact,  the  proceedings  of  Chinese 
officials  in  such  cases  aflbrd  no  ground  for  disbelieving  any  allegations 
which  the  claimants  make.  But  the.  proof  of  some  minor  matters  (not 
necessary  however,  in  order  to  arrive  at  a  conclusion)  is  somewhat 
imperfect. 

**In  regard  to  the  2()th  article  of  the  treaty,  on  the  strength  of  which 
Governor  Yeh  and  Mr.  McLane  rejected  this  claim,  Mr.  (^ass,  Secretary  of 
State,  stating  some  points  hypothetically,  says:  'Undoubtedly  it  (the 
Chinese  Government)  might  discharge  itself  of  the  obligation  of  indem- 
nity by  showing  that  the  robbers  could  not  b<»  known  to  be  apprehended, 
or  that  the  property  could  only  in  part  be  recovered.'  We  have  already 
proved  that  the  pirates  were  very  well  known,  and  if  the  goods  were  not 
recovered,  it  was  owing  to  the  impudent  stren«::th  of  the  pirates  and  not 
to  concealment.  The  inference  is  that  the  obligaticm  of  indemnity  remains 
perfect.  The  obligation  rests  on  the  express  stipulation  that  the  Chinese 
Government  will  arrest  and  punish  the  robbers,  and  recover  the  goods,  if 
accessible  and  visible.  The  goods  being  visible,  and  the  robbers  accessi- 
ble, I  infer  the  liability  of  the  Chinese  Government. 
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''3.  If  we  regard  tbe  siibjoct  from  a  point  of  view  under  international 

law,  we  shall   find   that  the  piratical  state  of  Koelan  wah  within  the 

Jorisdiction  of  China,  and  the  Chinese  Government  is  reHponmble  for  its 

oouditJon,  althon^^h  the  piracy  was  not  directly  an  act  uf  the  Chinese  Gov- 

erDmeat,  or  adopted  by  it  in  a  direct  manner. 

**  In  regard  to  this  piratical  imperium  in  intpeiHOf  the  Chinese  Government 
might  take  several  courses.  They  might  suppress  the  pirates  by  energetic 
action,  as  they  were  bound  to  do;  thoy  might  merely  make  an  Indeiunity 
for  any  losses  intiicted  on  foreign  commerce;  they  might  leave  foreign 
uations  to  tiike  indemnity  by  reprisals,  or  take  redress  by  bombardnient 
(after  a  refusal  of  indemnity  by  the  Emperor),  as  bus  been  done  in  times 
past  against  the  Barbary  States  or  savage  islands  in  the  Pacific  Oc(>an. 
It  is  well  to  not«  here  that  the  expedition  against  Koe)an  was  not  on  ac- 
count of  this  claim.  The  expedition  went  to  recover  the  goods  and  chastise 
the  pirates,  as  such,  and  not  as  subjects  of  China.  Two  mandarins  accom- 
panied the  force  as  a  manifestation  of  its  peaceful  character  toward  (.'hina 
and  its  government.  Everything  appears  to  have  been  done  with  inter- 
national courtesy  and  politic  circumspection. 

"In  this  case,  the  emperor  has  decided  to  make  an  indemnity,  if  it  is 
due ;  that  is,  by  agreeing  to  a  convention  of  claims.  He  has  made  arrange- 
ments to  pay  this  claim  contingently  upon  its  adjudication. 

"4.  I  have  now  to  consider  certain  objections  to  this  claim  of  a  popular 
nature,  and  shall  do  so  briefly.  It  has  been  assert43d  that  it  has  always 
been  the  custom  of  the  Chinese  (joverniiient  to  suppress  pirates,  banditti, 
and  insurrections,  by  buying  up  the  lea<lers,  and  giving  them  pardon  and 
promotion  to  office,  even  among  the  people  whom  they  have  robbed.  It 
IB  sufficient  to  say  that  iniquity  of  this  sort  cannot  )>lead  custom.  We 
have  no  reason  to  complain  of  the  internal  customs  of  China,  but  when 
those  customs  encourage  piracy,  which  infringes  our  foreign  coniinerce,  the 
mildest  redress  which  can  be  demanded  is  a  pecuniary  indemnity. 

'Mf  we  consider  the  weakness  of  the  Chinese  (lovernnient  an  excuse  in 
this  case,  we  set  aside  the  treaty,  give  immunity  to  the  Koelan  ]>irates, 
t*8tablish  piracy  by  law,  and  issue  in  spirit,  if  not  in  fact,  a  roving  com- 
mission to  pirates  to  prey  on  American  coniinerce,  ])rovided,  for  the  time 
being,  they  are  strong  enough  to  be  unusually  audacious,  it  is  not  com- 
petent for  this  commission  to  regard  these  popular  considerations.  Com- 
miseration for  China  is  a  point  for  the  consideration  of  the  United  States 
Government  when  it  makes  treaties  with  China.  On  the  other  hand,  the 
claimants  are  entitled  to  coniiniseration,  for  they  have  lost  their  property 
by  a  violent  crime  hostile  to  all  human  interests.  They  are  entitled  to  all 
the  equity  which  the  facts  of  the  case  can  j>ossibly  ii^'iye.  Their  loss  has 
been  absolute  and  without  contingency  or  construction. 

*'  Equity,  however,  reijuires  that  the  allowance  of  the  claim  should  be 
made  with  a  deduction.  The  underwriters  and  others  should  not  be  ])laced 
in  a  better  position  than  if  no  piracy  had  occurred.  The  shi))  sii tiered 
heavily  in  the  hurricane,  and  a  large  claim  on  the  insurance  offices  would 
have  been  made.  The  vessel  had  lour  feet  of  wat<T  in  the  hold,  and  had 
been  much  strained.  The  masts,  sails  and  rigging  had  been  nearly  lost 
before  the  pirates  came  alongside.  It  is  impossible  to  say  now  what  the 
exact  amount  of  repairs,  salvage,  or  general  average  would  have  been,  or 
what  portion  of  the  cargo  was  damaged  by  the  water  in  the  hold  or  other 
leakage.  After  considering  all  tht^  circumstances  and  taking  testimony,  I 
deem  it  just  to  allow  but  forty  ])er  cent,  of  the  claim  of  the  policy  covering 
the  hull,  and  the  same  on  th(^  pjdicies  covering  the  cargo,  with  five  years' 
interest,  at  twelve  per  cent,  to  the  underwriters  in  the  United  States.  A 
separate  document  will  be  submitted,  showing  the  amount  due  the  claim- 
ants respectively.  The  rejection  of  this  claim  in  1S54  (on  ground  which, 
in  my  opinion,  overlooked  the  marked  distinguishing  features  of  it)  has 
necessitated  a  careful  review.  I  have  endeavored  to  view  the  subject  as 
if  it  were  now  presented  for  the  first  time.  I  have  regarded  it  merely  as 
a  legal  question,  which  requires  a  judicial  solution,  according  to  the  best 
of  my  ability." ' 


»  H.  Ex.  Doc.  29,  40  Cong.  3  sess.  178-180. 
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The  report  of  Mr.  Roberts  was  adopte<I  and  affirmed  by  Mr.  Ward,  and 
under  the  decision  thus  made  the  underwriters  received  $47;542.62,  and 
MessrH.  Alvord  &  Co.,  $7,023.52.  The  claim  of  Kooney,  the  master  of  the 
bark,  was  disallowed  for  want  of  proof  of  his  American  citizenship.  Sub- 
sequently, such  proof  having  been  made,  Mr.  Burllngame  allowed  his  claim 
to  the  amount  of  $3,040.  ^ 

The  claimants  being  diasatisiied  with  the  amount  allowed  under  the 
decision  of  the  board,  Congress,  by  an  act  of  June  9,  1878,  referred  the 
case  to  the  Court  of  Claims.  This  tribunal  rendered  a  decision  in  favor 
of  the  claimants,  and  on  May  7,  1881,  the  decision  of  the  Court  of  Claims 
having  been  affirmed  by  the  Supreme  Court,  the  Secretary  of  State  paid 
out  the  sum  of  $113,077.11  in  satisfaction  of  the  judgment. 

In  the  case  of  the  Caldera  reference  has  been  made  to 

Claim  of  Nott  ft  Co.    the  claim  of  Nott  &,  Co.,  which  was  disallowed  by  the 

commissioners.  It  appeared  that  on  October  16,  1857, 
Nott  &  Co.,  American  merchants  at  Hongkong,  shipped  four  boxes  of 
specie,  valued  at  $16,197.60,  ou  board  the  British  schooner  Neva,  at  that 
port.  The  schooner  sailed  on  the  afternoon  of  the  17th  of  October,  and 
during  the  evening,  while  she  was  lying  at  anchor  at  a  short  distance  from 
the  liinitM  of  the  harbor,  five  Chinese  camo  alongside  and  requested  pas- 
sage to  Foochoo.  At  about  11  o'clock  at  night  these  supposed  passengers, 
assisted  by  some  Chinese  members  of  the  crew,  took  possesi»ion  of  the  ves- 
sel, murdered  the  captain  and  some  of  the  seamen,  and  seized  the  treasure 
on,  board.  They  subsequently  escaped  to  the  mainland  near  Mirs  Bay. 
The  remaining  members  of  the  crew  brought  the  vessel  back  to  Hongkong 
and  made  a  report  of  the  occurrence.  The  claimants  alleged  that  the  local 
authorities  did  not  exert  proper  diligence  for  the  apprehension  of  the  cul- 
prits and  the  recovery  of  the  treasure;  but  owing,  it  was  said,  to  the 
absence  of  their  age  in  the  northern  part  of  China  when  the  claim  was 
rejected  by  the  eommissioners  at  Macao,  they  failed  to  take  an  appeal  to 
the  minister  of  the  United  States,  Mr.  AVard,  and  the  decision  of  the  com- 
missioners was  affirmed.  Subsetiuently  they  sought  to  obtain  payment  of 
tlieir  claim  from  the  United  States  out  of  the  surplus  of  the  fund,*  and  by 
an  act  of  February  22, 18()i),  the  case  was  refen-ed  to  the  Attorney -General. 
On  the  3d  of  the  next  month  he  rendered  an  opinion  in  favor  of  the  claim- 
ants,  under  which  the  Secretary  of  State  paid  them  the  sum  of  $38,242.53, 
which  included  interest  uj*  to  the  date  of  the  Atcorney-Oenerars  opinion. 

It  seems  that  when  it  was  ascertained  that  a  surplus 

Return  of  the  Remain-  ^^^i^^  remain  after  the  payment  of  the  claims  allowed 
der  of  the  Fund. 

by  the  board,  the  return  of  the  money  was  proposed, 

but  the  Chinese  Government  declined  to  accept  it.-*    In  his  annual  message 

of  1860,  President  Buchanan  su<;gested  that,  as  the  remainder  of  the  fund 

would  in  equity  belong  to  that  government,  it  should  be  appropriati<>d  **to 

some  benevolent  object  in  which  the  Chinese  may  be  specially  interested." 

President  Lincoln  in  his  iirst  annual  message  repeated  this  suggestion,  but 

added  that  if  it  shouhl  not  be  adopted,  the  money  might  be  invested  as  a 


•  H.  Ex.  Doc.  29,  40  Cong.  3  scss.  18!>. 

•  H.  Ex.  Doc.  29,  40  Cong.  3  sess.  206. 
3  H.  Ex.  Doc.  29,  40  Cong.  3  sess. 
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ilnid  te  the  Mtit&otion  of  olaima  against  China  which  might  arise  in  the 
Mm. 

In  1888  Mr.  Boriingame  proposed  that  the  money  should  be  used  for  the 
MftaBIishiDfliit  of  an  educational  institution  at  Peking.  No  action,  how- 
0v«r,  was  taken  by  Congress  on  the  subject,  and  in  1867  the  money  was 
ordered  to  be  remitted  to  the  United  States.^  This  was  done,  and  the 
BODey  was  duly  invested.  Out  of  the  fund  thus  created  the  subsequent 
aUovances  in  the  case  of  the  Caldera  and  Nott  &.  Co.  were  paid.  Finally, 
by  ID  act  of  March  8, 1885,  Congress  directed  the  Secretary  of  State,  after 
dedoeting  the  sum  of  $130,000,  which  was  to  be  paid  to  the  executors  of 
Charles  £.  Hill  in  satisfaction  of  his  claim  against  the  Chinese  Oovem- 
■Mitfor  the  use  and  loss  of  the  steamer  Keargeor,  to  turn  over  the  remain- 
der of  the  Aind,  together  with  the  increment  derived  from  its  investment, 
to  China.  In  aceordanoe  with  this  direction  the  Secretary  of  State  on 
April  24,  1886,  paid  to  the  Chinese  minister  at  Wanhington  the  sum  of 
1^400.90.  In  acknowledging  its  reception  the  Chinese  minister  said: 
''Hiis generous  return  of  the  balance  of  the  indemnity  fund  by  the  United 
SUtesto  China  can  not  fkil  to  elicit  feelings  of  kindness  and  admiration 
on  the  part  of  theCovemment  of  China  toward  that  of  the  United  States, 
*&d  thus  the  friendly  relations  so  long  existing  between  the  two  countries 
^  he  strengthened.''  s 


'Mr.  Seward,  Sec.  of  State,  to  Mr.  Burlingame,  April  5, 1867,  H.  Ex.  Doc. 
^*40Conff.  Ssess.  17. 
'TtettyTolome,  1260;  For.  Rel.  1885,  p.  183. 
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CHAPTER  K. 

THE  "ALABAMA"  CLAIMS  COURTS. 

I.  The  ¥umT  Coubt. 

P  For  the  ''adjndioation  and  diHpoAitioo  "  of  the  mon- 

ito«  of  th«    ^yg  j^ceived  under  the  Qeneva  award  CongresSy  by  an 

act  approved  Jnne  23,  1874/  authorized  the  President, 

^y  and  with  the  advice  and  consent  of  the  Senate,  to  appoint  '*  five  Ruit- 

*^^  penons"  who  should  constitnte  a  court  to  be  known  as  the  "Court  of 

Commiadoners  of  Alabama  Claims.''    It  was  provided  that  the  ProHident 

"^otild  designate,  by  appointment,  one  of  these  judges  to  be  presiding 

Mge  of  the  oonrt;  that  each  of  the  Judges  and  other  oflQcers  of  the  court 

''^d  take  the  oath  of  office  prescribed  by  law  to  be  taken  by  ali  officers 

'^  the  United  States;  and  that  all  vacancies  which  might  occur  in  the 

^rt  by  reason  of  death,  resignation,  or  inability  or  refusal  or  neglect 

^  any  of  the  Jadges  to  discharge  the  duties  of  his  position,  should  be 

^Ued  in  the  same  manner  as  vacancies  occurring  in  officen  under  the  Con- 

'^Itntion  of  the  United  States.    It  was  further  provided  that  the  judges 

*^<Hild  meet  and  organize  the  court  in  the  city  of  Washington,  where  its 

"^0118  should  be  held;  that  three  of  the  judges  should  constitute  a 

<!Qoram  for  the  transaction  of  business ;  and  that  the  agreement  of  three 

*^Qld  be  necessary  to  decide  any  question  ariMlng  before  the  court. 

In  addition  to  the  judges  the  act  provided  for  the  appointment  by  the 
^h«ident,  by  and  with  the  mlvict*  and  consent  of  the  Senate,  of  a  clerk, 
^din  order  that  the  interests  of  the  govemnieut  might  be  ]>rotect<^d,  the 
^^dent  was  authoriz4>d  to  denignate  a  counselor  at  law  a<lniitted  to 
Practice  in  the  Supreme  Court  of  the  United  States,  to  a])pear  as  rounsel 
^  behalf  of  the  United  States  and  reprcMent  it  in  all  claims  filed  for 
indemnity,  subject  to  thesu]>ervi8ion  and  control  of  tho  Attorney-Genoral. 
^«  court  was  authorize<l  to  appoint  one  shorthand  reporter.  The  duty 
^f  serving  the  process  of  the  court,  executing  its  orders,  and  preserving 
^er  in  the  place  of  its  sittings,  was  imposed  on  the  marshal  of  the 
United  States  for  the  District  of  Columbia  and  his  deputies. 

The  judges  were  required  to  meet  in  Washington  as  soon  as  might  be 
^venient  after  their  appointment,  and  the  existence  of  the  court  was 
^Ited  to  one  year  from  the  date  of  its  first  convening  and  organizing. 
^  ease  it  should  be  found  impracticable  to  complete  the  work  within  that 
Mod,  the  President  was  authorize<l  by  proclamation  to  extend  the  dnra- 
ttoQ  of  the  court  for  not  more  than  six  months. 


1 18  Stats,  at  L.  245. 

4e39 


4640        INTERNATIONAL  ARBITRATIONS. 

« 

All  olaims  were  required  to  be  verified  by  the  oath 

Presentation  .iid  DU-  ^^  ^^^  claimant,  and  to  be  filed  in  the  court  within  six 
position  of  CuUms. 

months  after  its  organization;   and  it  was  provided 

that  all  claims  that  should  not  be  so  filed  should  be  held  **  to  be  finally 
and  conclusively  waived  and  barred/'  Immediately  after  its  first  meeting 
in  Washington,  the  conrt  was  directed  with  all  convenient  dispatch  to 
arrange  and  docket  tbo  several  claims  admissible  under  the  act ;  to  con- 
sider the  evidence  offered  in  support  of  and  in  opposition  to  such  claims; 
and  after  allowing  such  time  as  might  seem  reasonable  and  jnst  for  the 
production  of  further  evidence,  to  proceed  to  determine  and  render  an 
award  on  each  claim  in  accordance  with  the  provisions  of  the  act. 

The  powers  of  the  court  were  duly  defined.    It  was 
Powers  of  the  Court,    authorized  to  give  public  notice  of  its  si^ssions  and  to 

make  all  needful  rules  and  rt^gulutions  for  the  govern- 
ment of  its  forms  and  mode  of  procedure,  such  rules  to  conform  as  far  aH 
practicable  with  the  mode  of  ])roeedure  and  practice  of  the  circuit  courts 
of  the  United  States.  It  was  invested  with  the  same  powers  as  the  cir- 
cuit aud  district  courts  of  the  United  States  to  compel  the  attendance 
and  testimony  of  parties,  claimants  and  witnesses,  to  preserve  order,  to 
punish  for  contempts,  and  to  compel  the  production  of  any  books  or 
papers  deemed  material  to  the  consideration  of  any  pending  claim  or  mat- 
ter. It  was  authorized  to  make  orders  or  requisitions  for  the  delivery  to 
it  of  all  records,  documents,  or  other  papers  in  the  Department  of  State 
relating  to  the  claims  aud  neeessiiry  to  their  examination  and  adjudica- 
tion. Each  of  the  judges  w:is  authorized  to  administer  oaths  and  afi&rma- 
tions,  and  to  take  the  depositions  of  claimants,  parties,  and  witnesses,  in 
all  matters  pertaining  to  the  presentation  or  examination  of  claims. 

False  swearing  as  to  matters  or  facts  material  in  the  examination  of 
claims  was  made  punishable  with  the  penalties  of  perjury. 

Hy  section  11  of  the  act  it  was  made  the  duty  of  the 

Jurisdiction  of  the     ^.^^^^.^   ^^   receive   and   examine   all   claims   "directly 

resulting  from  damage  caused  by  the  so-called  insur- 
gent cruisers  Alabama  and  Florida  and  their  tenders,  and  also  all  claims 
directly  resulting  from  damage  caused  by  the  so-called  insurgent  cruiser 
Shenandoah  after  her  dcpartnn*  from  Melbourne  on  the  18th  day  of  February 
1865,  and  to  decide  upon  the  amount  and  validity  of  surh  claims,  in  con- 
formity with  the  provisions  hereinafter  coutained,  and  according  to  the 
principles  of  law  and  the  merits  of  the  several  cases." 

Hy  section  12  this  grant  of  jurisdiction  was  materially  qualified  by  the 
following  provisions: 

1.  That  no  claim  should  be  allowed  ^'for  any  loss  or  damage  for  or  in 
respect  to  which  the  party  injured,  his  assignees  or  legal  representatives, 
shall  have  received  compensation  or  indemnity  from  any  insurance  com- 
pany, insurer,  or  otherwise;''  but  that,  if  such  compensation  or  indemnity 
was  not  "  equal  to  the  loss  or  damage  so  actually  suffered,  allowance  may 
be  made  for  the  differeuce." 

2.  That  no  claim  should  be  allowed  ^'for  or  in  respect  to  unearned 
freights,  gross  fri'ights,  prospective  ])rorit8,  freights,  gains,  or  advantages, 
or  for  wages  of  ofiicers  or  seamen  for  a  longer  time  than  one  year  next 
after  the  breaking  up  of  a  voyage  by  the  acts  aforesaid." 

3.  That  no  claim  should  be  allowed  "by  or  iu  behalf  of  any  insurance 
company  or  insurer,  either  in  its  or  his  own  right,  or  as  assignee  or  other- 
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'Wise,  in  the  right  of  a  person  or  party  insured  as  aforesaid,  unless  such 
claimant  shall  show  to  the  satisfaction  of  the  said  oonrt  that  daring  the 
late  rebellion  the  sum  of  its  or  his  losses,  in  respect  to  its  or  his  war  risks, 
exceeded  the  sum  of  its  or  {lis  premiums  or  other  gains  upon  or  in  respect  to 
sach  war  risks;  and  in  ease  of  any  such  allowance,  the  same  shall  not  be 
greater  than  such  excess  of  loss.'' 

4.  That  no  claim  should  be  allowed  '' arising  in  favor  of  any  insurance 
oompany  not  lawfully  existing  at  the  time  of  the  loss  under  the  laws  of 
some  one  of  the  United  States." 

5.  That  no  claim  should  be  allowed  *^  arising  in  favor  of  any  person  not 
entitled,  at  the  time  of  his  loss,  to  the  protection  of  the  United  States  in 
"^he  premises." 

6.  That  no  claim  should  be  allowed  ''arising  in  favor  of  any  person  who 

ciid  not  at  all  times  during  the  lato  rebellion  bear  true  allegiance  to  the 

United  States." 

By  section  13  of  the  act  it  was  provided  that,  in  esti- 

Allowaaoe  of  Interest,  mating  the  compensation  to  be  paid,  interest  at  the 

rate  of  4  per  cent  should  in  each  case  be  allowed  on 
^'tho  amount  of  actual  loss  or  damage"  from  such  date  as  the  court  Hhould 
<lecide  that  such  loss  or  damage  was  sustained  by  the  claimant;  but  it 
'was  also  provided  that  the  amount  of  such  interest  should  not  be  included 
in  or  added  to  the  amount  for  which  judgment  might  be  rendered  on  the 
claim,  but  that  a  report  of  the  amount  of  such  interest,  certitied  under 
"the  seal  of  the  court,  should  in  each  case  accompany  the  report  of  judg- 
ment on  the  claim  to  the  Secretary  of  State. 

As  it  was  known  by  the  dissenting  opinion  of  Sir  Alexander  Cockburn 
that  the  tribunal  of  arbitration  allowed  6  per  cent  in  gold  on  the  amount 
^hich  it  found  to  be  due,  the  provision  that  the  court  should  allow  interest 
only  at  the  rate  of  4  per  cent  indicates  on  the  part  of  Congress  an  expecta- 
tion  that  the  payment  of  the  '' direct  claims"  would  consume  the  whole 
fund.  In  its  general  provisions  the  act  kept  well  within  the  lines  of  the 
award.  Claims  were  restricted  to  the  cruisers  inculpated  by  the  award, 
and  the  exclusion  of  claims  for  unearned  freights,  gross  freights,  and  cer- 
tain other  matters  was  based  upon  its  provisions. 

In  rendering  its  judgment  it  was  provided  that  the 
CoanMl  Fees.        court  should,  on  motion  of  the  attorney  or  counsel  for 

the  claimant,  allow,  out  of  the  amtmnt  awarded,  such 
fees  as  it  should  determine  to  be  just  and  reasonable  as  compensation  for 
the  services  rendered  in  prosecuting  the  claim,  which  allowance  should  be 
enterftd  as  part  of  the  judgment  in  the  case,  and  should  be  made  specifi- 
cally payable  as  part  of  the  judgment;  and  for  the  sum  so  allowed  the 
Secretary  of  the  Treasury  was  directed  to  issue  a  warrant  in  favor  of  the 
person  to  whom  the  allowance  was  made.  All  other  liens  upon,  or  as- 
signments, sales,  or  transfers  in  respect  of  any  claim  for  services  rendered 
before  the  judgment  was  awarded  and  the  warrant  issued,  were  declared 
to  be  null  and  void. 

The  court  was  required  to  report  a  list  of  its  several 
CertiilcatioB  and  Pay-  judgments  and  decisions  to  the  Secretary  of  State,  and 

it  was  provided  that  the  Secretary  of  State  should, 
apon  the  oonclusion  of  the  business  of  the  court,  transmit  a  copy  of  such 
list  to  the  Secretary  of  the  Treasury,  who  should  pay  the  judgments,  to- 
gether with  interest  at  4  per  cent  from  the  date  oertiliedy  to  the  persona  in 
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whose  favor  they  were  rendere^l,  or  to  their  legal  repreeentatives.  Bat 
in  case  the  siim  of  all  the  JiHignients,  together  with  interest,  should  exceed 
the  amount  received  into  the  Treasury  as  proceeds  of  the  sum  paid  by  Qreat 
Britain,  it  was  made  the  duty  of  the  Secretary  of  the  Treasury  to  distribute 
the  money  amoug  the  claimants  according  to  the  proportions  which  their 
respective  judgments  should  bear  to  the  whole  fund.  The  Secretary  of 
the  Treasury  was  directed  to  pay  the  judgment  "out  of  any  such  money 
in  the  Treasury  not  otherwise  i£)ipropriated/'  and  for  that  purpose  he  was 
authorized  to  sell  at  public  sale,  at  not  less  than  par  in  coin,  a  sufficient 
amount  of  5  per  cent  coupon  or  registered  bonds,  and  from  time  to  time, 
as  the  judgments  were  paid,  to  cancel  the  bonds  mentioned  in  the  act  of 
March  3,  1873,  to  the  amount  of  such  payments.  When  all  the  payments 
were  made,  he  was  directed  to  cancel  auy  such  bonds  as  should  remain ; 
and  if  after  the  payment  of  the  judgments  and  the  reimbursement  of  the 
expenses  of  the  court,  any  part  of  the  money  remained,  it  was  provided 
that  it  should  constitute  a  fund  from  which  Congress  might  authorize  the 
payment  of  other  claims  upon  it. 

The  salary  of  each  of  the  judges  was  iixed  at  the  rate 

BaUriM  of  OfflcUlt.    of  $6,000  per  annum;  that  of  the  clerk  at  the  rate  of 

$3,000,  and  that  of  the  shorthand  reporter  at  the  rate 
of  $2,500;  and  it  was  provided  that  the  Cdurt  should  ''be  farther  allowed 
the  necessary  actual  expenses  of  office  rent,  furniture,  fuel,  stationery,  and 
printing,  and  other  necessary  incidental  expenses,  to  be  certified  by  the 
presiding  judge  of  said  court,  and  to  be  audited  and  p^id  on  vouchers 
under  the  direction  of  the  Secretary  of  State."  The  counsel  on  behalf  of 
the  United  States  was  allowed  ''for  his  services  and  expenses  such  reason- 
able allowance  in  each  claim  as  may  be  approved  by  the  court,  to  be 
apportioned  in  each  claim  adjudicated,  and  paid  from  said  award  upon 
the  certificate  of  one  of  the  judges.'' 

June  24,  1874,  the  President  nominated  Hezekiah  G. 
Personnel  of  the  Court.  AVells,  of  Michij^an,  as  presiding  judge,  and  Martin 

H.  Ryerson,  of  New  Jersey ;  Kenneth  Rayner,  of  Missis- 
sippi ;  William  A.  Porter,  of  Pennsylvania,  and  Caleb  Baldwin,  of  Iowa,  ae 
judges.  These  iiominationH  were  duly  contirmed  by  the  Senate.  In  the 
winter  of  1874-75  Judge  Ryerson  resigned  and  soon  afterward  died.  He 
was  succeeded  by  Harvey  Jewell,  of  Massachusetts,  who  was  appointed 
February  26, 1875.  Jndj^e  Baldwin  died  on  the  15th  of  December  1876,  but 
the  vacancy  cremated  by  bin  death  was  not  tilled. 

June  24,  1874,  the  President  appointed  John  Davis,  of  Massachusetts,  as 
clerk  of  the  court,  and  the  nomination  was  contirmed  by  the  Senate. 

As  counsel  for  the  United  States,  the  President,  on  the  22d  of  July  1874 
designated  John  A.  J.  Creswell,  of  Maryland,  formerly  Postmaster-General 
of  the  United  States. 

Alexander  Sharp,  marshal  of  the  Unitcid  States  for  the  District  of  Co- 
lumbia, discharged  the  duties  of  marshal  of  the  court. 

R.  W.  C.  Mitchell  acted  as  shorthand  reporter  of  the  rourtfromthe  time 
of  its  organization  till  its  termination. 

In  accordance  with  the  provisions  of  the  act  of  Con- 
Orraniiation  and  Rules,  gress,  the  judges  met  and  organized  the  court  at  Wash- 
ington on  the  22d  day  of  July  1874,  and  as  there  was 
no  suitable  place  in  the  government  buildings  they  held  their  sessions  at 


THE    '^ALABAMA"   CLAIMS   COURTS.  4643 

1514  H  stTMt  NW.  On  the  24th  of  July  they  adopt'Cd  rules  and  regula- 
tiouB,  which,  together  with  the  notice  of  their  next  session,  were  duly 
published.  The  court  then  adjourned  to  Thursday  the  Ist  of  October,  in 
order  that  olalnmnts  might  file  their  memorials  and  prepare  for  trial.  The 
rales  adopted  by  the  court  were  as  follows : 

"RULES  OF  THE  COURT  OF  COMMISSIONERS  OF   'ALABAMA'  CLAIMS. 

"I.  The  clerk  of  the  court  is  directed  to  file  of  record  all  claims  which 
may  be  transmitted  to  him,  and  to  enter  the  same  on  the  docket  in  the 
order  df  time  in  which  they  may  be  receivc>d. 

''Claims  transmitted  by  mail  may  be  addressed  to  'John  Davis,  esq., 
clerk  of  the  Court  of  Commissioners  of  Alabama  Claims,  Washington, 
D.C 

"  II.  All  claims  must  be  verified  by  the  affidavit  of  the  claiiuant,  and 
filed  in  this  court  within  six  months  n'om  the  22d  day  of  July  1874. 

"  III.  Every  claim  shall  be  statt'd  in  a  petition  addressed  to  the  court, 
and  signed  by  tiie  claimant  or  his  attorney. 

"  The  petition  shall  set  forth — 

"  1st.  The  title  of  the  case,  with  the  full  Christian  names  and  surnames 
of  all  the  claimants,  the  places  and  times  of  their  birth,  and  the  places 
of  their  residence  between  the  13th  day  of  April  1861  and  the  9th  day  of 
April  1865,  both  inclusive. 

''If  any  of  the  claimants  be  naturalized  citizens,  an  authenticated  cer- 
tificate of  their  naturalization  shall  be  appended  to  the  petition,  and  the 
petition  shall  also  state  whether  the  claimantH,  or  any  of  them,  have  been 
naturalized  in  any  other  country  than  the  United  States;  and  if  not  so 
naturalized,  whether  any  and  what  steps  have  been  taken  toward  being 
so  naturalized. 

"  2d.  A  plain  and  concise  statement  of  the  facts  and  circumHtances,  giv- 
inir  place  and  date,  free  from  argument,  and  stating  all  assignments  and 
transfers,  whether  in  whole  or  in  part. 

"  3d.  The  prayer,  in  which  the  claiiiiant  shall  st^ite  distinctly  the  amount 
of  the  actual  loss  or  damage  for  which  he  a^ks  judgment,  and  the  date 
from  which  he  claims  interest  thereon. 

"The  claimant  shall  also  give  the  post-office  address  of  himself  and  of 
his  attorney;  and  may  append  to  his  petition,  as  exhibits,  the  instruments 
or  documents  to  which  it  refers,  but  shall  not  insert  the  same  in  the  body 
of  the  petition.  Immediately  upon  the  filing  of  any  jietition,  fifty  copies 
of  the  same  and  the  accompanying  dociiinents  shall  be  printed  in  octavo 
form,  under  the  direction  of  the  clerk,  for  the  use  of  the  court  and  counsel. 

"  IV.  Parties  having  a  common  interest,  growing  out  of  the  destruction 
of  the  same  vessel  or  its  cargo,  may  unite  iu  one  petition  for  the  recovery 
of  their  respective  claims,  which  may  be  heard  together,  but  separate 
Judgments  shall  be  rendered  in  the  case  of  each  claimant. 

"  V.  Any  person  of  good  moral  character  admitted  to  ]>ractice  as  attor- 
ney or  counsel  in  the  supreme  court  of  any  Statt;  or  Territory  or  the  Dis- 
trict of  Columbia,  or  in  any  of  the  Federal  courts,  on  filinj^  with  the  clerk 
a  written  statement  of  the  date  and  place  of  such  admission,  with  his 
name  and  post-ofiice  address  iu  full,  may,  on  motion,  be  admitted  to  prac- 
tice in  this  court. 

*'  VI.  It  shall  not  be  necessary  for  the  Tnited  States  to  deny,  specially, 
in  writing,  the  validity  of  any  claim;  but  a  general  denial  of  every  claim 
shall  be  entered  of  record  by  the  clerk  as  of  course,  and  thereby  every 
material  allegation  shall  be  considered  its  put  in  issue  by  the  United 
States. 

"  Objections  as  to  the  law  of  the  case  may  he  raised  by  the  I'nited  States 
at  any  stage  of  the  proceediiri^s  by  demurrer,  stating  the  grounds  of  such 
objections  with  reasonable  certainty. 

"VII.  Testimony  to  be  used  iu  this  court  may  be  taken  before  a  com- 
naissioner  em]iowered  by  any  circuit  or  district  court  of  the  United  States 
to  take  testimony,  on  a  rule  entered  of  record  in  this  court  for  that  pur- 
pose by  either  party  in  any  pending  case,  provided  twenty  days*  notice  be 
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ffivcn  to  the  adverse  party ;  but  nothing  herein  contained  shall  prevent 
the  taking  of  testimony  before  any  other  person,  with  the  leave  of  this 
court,  nor  prevent  connsel  from  accepting,  by  agreement  in  writing,  a 
shorter  notice  than  twenty  days. 

''VIII.  It  shall  be  the  duty  of  the  counsel  of  the  claimant,  at  least  ten 
days  before  the  day  of  hearing,  to  file  with  the  clerk  of  the  court  iifty 
copies  of  a  brief  (printed  in  octavo  form)  of  the  argument  in  behalf  of 
the  claimant. 

''IX.  Claims  supported  by  printed  or  written  testimony  shall  be  first 
heard  in  the  order  in  which  they  stand  on  the  docket,  unless  otherwise 
specifically  ordered  by  the  court;  and  afterward  those  claims  shall  be 
heard  in  support  of  which  the  claimant  may  desire  to  introduce  oral  testi- 
mony. 

"X.  In  cases  where  the  amount  claimed  exceeds  the  sum  of  one  thou- 
sand dollars,  the  claimant  shall  be  at  the  expense  of  printing  his  own  brief 
and  testimony.  In  cases  not  exceeding  that  amount  the  sprinting  shall  be 
done,  under  the  direction  of  the  clerk  of  the  court,  at  the  expense  of  the 
United  States. 

"XI.  The  time  to  be  occupied  in  the  oral  arguments  of  counsel  shall  be 
regulated  by  the  rule  in  force  in  the  Supreme  Court  of  the  United  States. 

''XII.  Whenever  any  deposition  or  aucument  shall  have  been  filed  in 
any  case  before  this  court,  either  party  to  any  other  case  may  use  such 
testimony  on  the  hearing  thereof:  ProHded,  That  the  party  so  desiring  to 
use  such  testimony  in  a  ease  in  which  the  same  was  not  originally  taken 
shall  file  a  notice  in  the  case  in  which  such  testimony  is  songnt  to  be  used 
five  days  before  the  hearing  thereof  of  his  int'Cntion  so  to  do,  specifying 
therein  particularly  the  depositions  or  documents  sought  to  be  used  and 
the  case  or  cases  in  which  tne  same  were  originally  taken." 

When  the  judges  reconvened  they  found  that,  oon- 
DeUy  in  PretenUtion  ^^^^^  ^^  ^j^^.^,,  expectations,  very  few  cases  were  ready 

for  trial,  or  had  even  been  filed.  Indeed,  only  3  peti- 
tions were  filed  in  July,  5  in  August,  and  64  in  September,  making  in  all 
only  72  when  the  court  reassembled.  It  was  not  until  October  that  the 
number  largely  increased,  and  312  more  petitions  were  filed  in  January  1875 
alone  than  in  the  previous  five  months  together.  By  the  22d  of  January, 
on  which  day  the  period  for  the  presentation  of  petitions  terminated,  1,382 
claims  had  been  filed,  and  of  these  767  were  filed  during  that  month. 
The  court  remained  very  constantly  in  session  during  the  winter  of  1874-75, 
considering  amendments  to  the  rules,  hearing  extended  arguments  on 
points  of  law  arising  on  demurrers,  and  deciding  all  claims  presented  for 
final  hearing.  In  the  preparation  of  cases  however  there  was  great  delay, 
and  in  order  to  hasten  the  dispatch  of  business  the  court  on  the  26th  of 
January  1875  passed  an  order  by  which  it  was  directed  that  the  clerk 
should  enter  on  tlie  trial  docket,  in  their  numerical  order,  all  claims  in 
which  no  decision  had  been  rendered;  that  this  docket  should  be  called 
three  times,  but  that  a  greater  number  than  50  cases  should  not  be  called 
in  one  day;  that  at  each  calling  of  the  docket  i»arties  who  had  not  previ- 
ously been  heard  would  have  an  oi)portuuity  to  submit  their  proofs  and 
arguments;  and  that  on  the  third  calling  of  the  docket  every  claim  should 
be  disposed  of  by  final  judgment.  On  the  first  calling  of  the  docket  it 
was  found  that  comparatively  few  claims  were  ready  for  final  hearing, 
and  the  court,  after  deciding  every  case  that  was  ready,  adjourned  until 
the  2lSth  of  April  1875,  at  the  same  time  publishing  an  order  to  the  effect 
that  the  second  calling  of  the  trial  docket  would  be  commenced  on  its 
reassembling,  and  that  no  case  would  then  be  passed  without  the  assign- 
ment of  a  sufficient  reason  for  so  doing. 
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During  the  preceding  session  the  court  adopted  roles 
^jT******"*     to  goTcrn  the  taking  of  testimony.    These  mles,  with 
'^*         certain  explanations  which  it  was  afterward  found  nec- 
^■uy  to  make,  were  as  follows : 

"  CouBT  OF  Commissioners  of  'Alabama'  Claims, 

Wiukington,  I).  C, ,1875. 

"8ik:  I  inelose  herewith  interrogatories  and  cross-interrogatories  to  be 

«wd  in  the  examination  of ,  of ,  in  the  claim  of 

tfainst  the  United  States,  No. . 

"In  the  examination  of  this  witness,  you  will  be  pleased  to  conform  to 
the  following  nUes. 

I  snii  Mr,  yonr  obedient  servant, 


"To ,esq., 

*' Ccmmi»9ianerf  <f*o. 


"  Clerk, 


**  RULES. 

"1.  Yon  will  require  the  witness  to  hold  up  his  right  hand,  and  make 
■olsom  oath  [or  if  he  have  conscientious  scruples  against  taking  an  oath, 
.te  tfirm]  to  '  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth 
vdf  tive  to  the  matters  now  to  be  inquired  of.' 

"2.  Ton  will  allow  no  person  to  be  present  except  the  witness,  unless  it 
^  needfnl  for  yon  to  employ  a  third  person  to  write  down  for  you  the 
witness's  answers. 

"3.  Yon  will  pnt  each  interrogatory,  and  write  down  in  full  the  answer 
thereto,  before  proceeding  to  the  next  succeeding  interrogatory.  En- 
deavor to  reduce  to  writing,  so  far  as  possible,  the  exact  words  of  the 
witness.  Should  any  alteration  be  necessary,  note  it  over  your  initials, 
without  making  erasure  or  interlineation. 

"4.  After  the  witness  has  fully  answered  all  the  iuterrogatories,  and 
yon  have  reduced  his  answers  to  writing,  you  will  read  over  to  biiii  each 

Juestion  and  his  answer  thereto,  and  permit  him  to  make  at  the  end  of  his 
epoeition  such  correction  as  he  may  desire,  and  give  reason  for.  lie  will 
then  sign  his  deposition,  as  will  you,  with  your  full  name  and  title. 

"5.  You  will  begin  the  deposition  as  directed  in  the  accompanying  form 
a. 

'*  6.  You  will  add  to  the  deposition  a  certificate,  as  per  accompanying 
form  B. 

"7.  Should  it  be  necessary  to  adjourn  the  hearing,  you  will  make  a  note 
of  it  In  the  deposition. 

"8.  The  sheets  should  be  carefully  connected,  and  the  interrogatories 
which  yon  receive  with  the  depoHition  should  be  mailed  to  my  address. 

'^9.  Yon  will  also  sign  your  name  at  the  bottom  of  each  page  of  the 
deposition. 

"Form  A. 


"The  deposition  of ,  taken  in  the  case  of , 

claimant,  v$.  The  United  States,  No. ,  upon  written  interrogatories  filed 

by  the  claimant,  and  cross-interrogatories  filed  by  tbe  United  States,  at 

• ,  before  me, ,  a  duly  appointed  commissioner,  on  the 

day  of  ,  1875,  to  be  used  in  the  Court  of  Commissioners  of 

Ald^wui  Claims. 

"  Form  B. 

, ,  187-. 

«I  — —            ,  a  commissioner  duly  appointt>d  by  tbe  Court  of  Com- 
missioners of  Alabama  Claims  to  take  the  testimony  of ,  to 

be  nsed  in  the  case  of rs.  The  United  States,  before  the  said 

court,  do  hereby  certify  that  on  the day  of ,  187-,  I  caused  the 

said  ..i—i.-  to  appear  before  me  at  the  said ,  and  permitted 
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no  other  person  than  himself  to  be  present  exoept  —  —  before 

me;  that  I  adminiKtereil  an  oath  to  said ,  that  he  would  tell 

the  truth,  the  whole  truth,  and  nothing  but  the  truth  relative  to  the  mat- 
ters to  1)e  iu(]uired  of;  that  his  deposition  was  then  reduced  to  writing  by 
niOt  [by  a  ch^rk  uppoiuted  by  me  for  that  purpose,]  and  no  interrogatory 
was  put  to  the  witness  until  the  previous  interrogatory  had  been  an- 
swered by  him;  that  the  whole  deposition  was  carefully  read  by  him,  and 
that  he  subscribed  the  same. 

**  And  I  do  further  certify  that  I  have  no  interest  whatever  in  any  of  the 
claims  referred  to  in  this  deposition. 

''In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal  this 

.  day  of ,  187-. 

[8KAL.]  . 


((. 


"Court  of  Commissioners  of  'Alabama'  Claims, 

''1514  U  street  S,  W,,  Washington,  D.  C, ,  187—. 


K 


"Sir:  Owing  to  a  very  general  misunderstanding  as  to  the  manner  of 
taking  testimony  to  be  used  1)eforc  this  court,  I  would  call  your  attention 
to  the  annexed  rules,  which  must  be  observed  in  every  case  except  where 
a  special  order  of  the  court  is  obtained  to  the  contrary.  No  testimony  will 
be  placed  on  iile  until  all  the  requirements  of  these  rules  shall  have  been 
complie^l  with. 

"  1  am,  sir,  your  obedient  servant, 

"John  Davis,  Clerk, 

"rules. 

"1.  No  commissioner  shall  take  testimony  except  after  receipt  of  a  cer- 
tificate of  record  of  a  rule  for  that  purpose,  as  per  inclosed  blank. 

"2.  The  certificate  must  be  tilled  out  on  the  faee,  and  signed  by  the  clerk 
of  the  Court  of  Commissioners  of  Alabama  Claims,  and  must  have  the 
seal  of  said  court  attached. 

"3.  The  certificate  must  show  on  the  back  a  notice  to  the  counsel  on 
behalf  of  the  United  States  for  the  full  twenty  days  required  by  Rule  VII. 
of  the  Court  of  Commissioners  of  Alabama  Claims. 

"4.  The  certificate  must  show  on  the  back  also  the  acceptance  of  said 
notice  by  said  counsel  on  behalf  of  the  United  States. 

"5.  VVhen  testimony  is  taken  in  the  same  case  before  different  commis- 
sioners, a  certificate  must  be  filed  with  each  commissioner. 

"0,  When  the  testimony  in  any  case  has  been  filed  with  the  clerk  of  this 
court,  further  testimony  may  be  taken  in  the  same  case  before  the  same 
commissioner  without  another  certificate;  provided  a  written  agreement 
to  that  effect  is  filed  with  the  said  commissioner,  signed  by  the  assistant 
counsel  of  the  United  States  present  when  the  testimony  was  first  taken, 
and  the  counsel  for  the  claimant. 

"7.  After  the  certificate  shall  have  been  obtained,  and  the  counsel  on 
behalf  of  the  United  States  shall  have  received  and  accepted  notice  for 
the  full  twenty  days^  special  a«;reements  in  writing  may  be  made  by  the  as- 
sistant counsel  of  the  United  States  in  charge  of  any  case,  and  the  counsel 
of  the  claimant,  changing  the  date  of  taking  testimony. 

"8.  The  certificate  of  record  and  all  written  agreements  of  counsel  must 
be  forwarded  to  tht»  clerk  of  the  Court  of  Commissioners  of  Alabama  Claims 
with  the  testimony." 

When  the  court  reassembled  on  the  28th  of  April,  it 
Extension  of  Time,     was  found  that  a  considerable  number  of  cases  were 

ready  for  trial.  Less  than  three  months  now  remained 
of  the  year  within  which  the  business  wa«  to  be  completed.  To  dispose  of 
all  the  cases  within  that  time  was  obviously  impossible.  The  President 
therefore  on  the  2d  of  June  1876  issued,  in  accordance  with  act  of  Congresfy 
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i  pRwlaBMitioii  extending  the  duration  of  the  conrt  for  a  period  of  six 
mtntiis  after  the  22d  of  July,  the  day  on  which  the  first  year  after  its  organ- 
ustion  expired.  Between  the  28th  of  April  and  the  end  of  Octolier  1875, 643 
eiaei  were  argued  and  eubmltted.  Of  these,  140  were  dismissed  for  want 
of  jurisdiction,  while  a  large  proportion  of  those  allowed  were  small  in 
MDoont  and  presented  fbw  points  for  discussion ;  but  of  the  cases  that 
remained  to  be  submitted,  some  iuTolved  large  sums  and  roqnireil  a  more 
extended  examination  and  a  more  thorough  argument  than  could  be  made 
within  the  lees  than  two  months  remaining  of  the  court's  existence. 

The  causes  of  the  delay  in  the  business  of  the  court 
^'^TtaT'*^     were  Tarious.    Apart  from  the  fact  that  the  court  or- 
ganized in  the  summer,  when  the  transaction  of  legal 


is  likely  to  be  somewhat  intermittent,  many  of  the  claims  were 
for  losses  snatained  by  mariners  who,  when  the  time  came  to  prepare  their 
eases,  were  at  sea,  while  other  claims  were  dependent  upon  the  testimony 
of  seafaring  men  whom  it  was  difficult  to  reach.  Commissions  for  the 
taking  of  testimony  were  sent  out  to  all  parts  of  the  world,  and  it  is  stated 
that  in  some  cases  the  commission  followed  the  witness  from  port  to  i)ort, 
daring  a  long  voyage,  reaching  him  at  last  thousands  of  miles  irom  the 
plaee  to  which  it  was  first  forwarded.  Many  claimants  had  died,  and  their 
papers  were  lost  or  left  in  disorder.  In  some  cases  the  claimants,  or  im- 
portant witnesses,  were  absent  on  whaling  or  other  long  voyages.  More- 
over, the  claims  were  for  the  most  part  iu  the  hands  of  compartively  few 
attoroeye,  who,  during  the  period  prescribed  for  the  pres<'ntation  of 
elaims,  were  constantly  occupied  in  drawing  and  filing  petitions,  and  had 
liad  no  opportunity  to  prepare  their  cases  for  trial. 

On  the  1st  of  November  1875  Mr.  Davis,  by  direction  of  the  court, 
informed  the  Secretary  of  State  of  the  condition  of  it-s  business.  Of  the 
1,382  cases  filed,  688  had  been  argued  and  submitted.  Of  the  latter,  147 
had  been  dismissed,  judgment  bein^  entered  for  the  United  States;  and 
5^  judgments  had  l>een  renderc<l  for  the  claiuiantM.  In  all,  683  judgments 
had  been  entered.  There  thus  rem.iined  700  cases  yet  to  be  disposed  of, 
and  of  these  only  12  were  ready  for  trial.'  In  view  of  these  facts  Presi- 
dent Grant,  in  his  annual  message  to  Congress  of  Dccemb<'r  7, 1875,  recom- 
mended that  legislation  be  adopted  to  enable  the  court  to  compl«>te  the 
work  before  it.  In  accordance  with  this  n^conimeudntion  Congress,  by 
an  act  approved  December  24,  1875,-  extended  the  existence  of  the  court 
to  the  22d  of  the  following  July ;  and  the  powers  of  the  clerk  were  ex- 
tended for  an  additional  period,  not  to  exeeed  two  months  from  the 
termination  of  the  existence  of  the  eourt,  for  the  purpose  of  enabling  him 
to  close  his  accounts  and  deposit  the  records  of  the  tribunal  in  the  ofhee 
of  the  Secretary  of  State.^  By  another  act,  approved  Mareh  6,  1876,^  it 
was  made  the  duty  of  the  court  to  reeeivo  and  decide  all  elaims  which 
might  be  filed  within  three  months  after  the  act  took  effect,  provided  it 
should  satisfactorily  appear  that  the  claim  had  not  been  filed  within  the 
time  previously  limited  by  reason  of  the  claimant  s  absence  from  the  Unit<'d 


» For.  Rel.  1875, 1.  XXXI. 

3 19  Stats,  at  L.  1. 

»  Davis's  Report,  S.  Ex.  Doc.  21,  44  Cong.  2  sees.  138. 

4 19  Stats.  atL.  6. 
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States,  or  his  ignorance  of  the  time  pre8cril>e<l  for  the  filing  of  petitions, 
or  ])y  reason  of  fraud,  accident,  or  mistake.*  It  was  chiefly  for  the  pur- 
pose of  examining  and  deciding  the  claims  file<l  ander  this  provision  that 
Congress,  by  an  act  approved  July  22, 1876,2  extended  the  existence  of  the 
court  again  till  the  iHt  of  the  following  January,  the  powers  of  the  clerk 
being  also  extended  for  an  additional  period,  not  to  exceed  two  months 
after  that  date. 

The  court  adjourned  on  the  29th  of  December  1876 
Summary^f^the  Court'i  leaving  disposed  of  all  the  business  before  it.    The 

grosH  amount  of  the  1,.383  claims  filed  iu  the  six  months 
ending  on  the  22d  of  .January  1875  was  $12,673,451.44,  exclusive  of  interest. 
This  sum  however  did  not  include  Heveral  claims  in  which  it  was  simply 
stated  that  certain  property  was  destroyed,  no  estimate  of  ita  value  being 
offered.  In  the  three  months  allowed  by  the  act  of  March  6, 1876,  for  the 
filing  of  additional  petitions,  685  claims  were  received,  amounting  to 
$1,825,865.55.  Altogether  the  court  disposed  of  2,068  claims,  aggregating 
$14,499,316.99,  exclusive  of  interest.  The  total  amount  of  the  judgments 
was  $9,316,120.25,  including  interest.  Nearly  all  the  claims  were  for  the 
loss  of  property  destroyed  by  one  of  the  cruisers  named  in  the  act,  or  for 
the  loss  of  marinerH'  wages  and  personal  effects  occasioned  by  the  destruc- 
tion of  the  vessel  on  which  such  mariners  were  serving,  or,  in  the  case  of 
whalerH,  for  the  loss  of  catch  and  of  shares  of  the  "lay."^ 

The  necessity  of  disposing  of  a  large  number  of  claims 
ServioM  of  Couniel.    in  a  short  time  threw  upon  the  counsel  for  the  United 

States,  who  was  ii'quired  to  reprejjent  the  government 
in  each  case,  an  onerous  duty.  Tor  a  time  he  was  by  direction  of  the 
court  assisted  iu  the  trial  of  cauHea  by  a  member  of  the  bar  whom  he 
selected  with  the  court's  approval. ^  Assistant  counsel  were  also  employed 
in  many  cities  of  the  country  for  the  purpose  of  examining  and  cross- 
examining  witnesses  whose  testimony  had  to  be  taken  there. 

In  some  cases  oral  testimony  was  given  before  the 
Testimony.  court.     Apart  from  those  cjises  testimony  was  gener- 

ally taken  before  commissioners  appointed  by  the 
court,  preference  being  given  in  th<'  making  of  such  appointments  to  com- 
missioners of  the  circuit  courts  of  the  United  States,  and  in  foreign  coun- 
tries to  secretaries  of  legation  and  consular  ofllcers  of  the  United  States. 


'  On  March  7,  1876,  the  day  after  this  act  was  approved,  the  court 
adopted  the  following  special  rule:  *' In  case  of  any  claimant  who  may 
desire  to  present  aclaini  under  the  provisions  of  an  act  *  *  •  approved 
March  6,  1876,  and  w  may  be  absent  from  the  United  States  at  the  time 
of  the  making  or  of  presenting  his  petition,  such  petition  may  be  presented 
and  verified  by  the  attorney  in  fact  of  such  claiTuant,  or  by  any  agent 
specially  authorized  thereto,  or  hy  any  person  acting  as  agent  or  next 
friend;  but  in  every  case  of  a  petition  filed  without  precedent  authority 
specifically  given,  the  court  will  require  suhseciucnt  ratification  of  such 
petition  or  claim  by  the  claimant.  Such  agency  or  ratification  shall,  in 
every  case,  be  duly  established  by  proof  to  the  satisfaction  of  the  court." 

■'  19  Stats,  at  L.  96. 

^  Hackett's  Geneva  Award  Acts,  11. 

<  Id.,  15. 
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Teitimoiiy  wm  iaken  on  notice,  and  either  on  written  interrogatories  or 
on  oral  examination  by  attending  connsel,  in  almost  evory  State  or  Terri- 
tory in  the  Union,  and  in  Great  Britain,  France,  Germany,  Japan,  China, 
India,  Pern,  the  West  Indies,  the  Hawaiian  Islands,  and  other  foreign 
eoontries.! 

The  nsual  mode  of  trial  was  necessarily  simple.    The 

Xodt  «f  TxiaL       claimant  filed  a  petition  setting  forth  his  demand,  and 

the  United  States  Joined  issue  by  the  clerk's  entering 

on  the  record  a  general  denial.    Printed  brieft  were  submitted,  wherever 

noceasary.    The  Judges  on  important  questions  delivered  written  opinions,  t 

For  the  purpose  of  estimating  the  value  of  ships  and 
A*  "THaity  KMton."  materials  used  in  navigiition,  the  services  of  three 

experienced  officers  of  the  revenue  marine.  Captains 
McGowan,  Ottinger,  and  Henriques,  were  secured.  ThcHe  officers  came 
familiarly  to  be  known  as  the  **  Trinity  Masters ; "  and  their  expert  testi- 
^^7i  given  orally  at  the  trial,  on  behalf  of  the  government,  proved  to 
be  of  great  asaistance.* 

The  clerk  of  the  court,  Mr.  Davis,  who  perfonned 
BttvioMaf  tlM  Ol«rk.  the  duties  of  his  office  in  such  a  manner  as  to  secure 

the  commendation  of  the  Judges  and  of  the  Secretary 
^  State,  prepared  for  the  convenience  of  the  court  and  bar  a  printed 
^l^t  and  issued  the  opinions  of  the  judges  in  printed  form  immediately 
^  their  deliTery.^  At  the  conclusion  of  his  labors,  besides  settling  the 
AceoQntB  of  the  oouri;  and  placing  its  records  in  the  Department  of  State, 
^^pieaented  to  the  Secretary  of  State  a  report  which  containH,  in  addition 
to  a  general  statement  of  the  business  and  powers  of  the  court,  remarks 
J^n  the  principal  points  decided  and  the  text  of  the  more  important  opin- 
*Wi«  delivered  by  the  court.* 

The  opinionH  of  the  court,  together  with  the  dissent- 
OpiBieBs  of  tlM  Goart.  ing  opinions,  were  collected  and  1)ound  in  two  small 

volunie»,  which  form  part  of  tlie  printed  records.    In 
these  volumes  the  paging  in  not  oontinuoiis. 

By  the  act  of  June  23,  1871,  the  judges  constituted 
Powtnof  th*  JadfM.  a  ''court;''  ])ut  it  does  not  follow  that  they  posHCssed, 

in  general,  judicial  powers  not  expressly  conferred  by 
the  statute.  In  one  case  Porter,  J.,  delivering  the  opinion  of  the  court, 
Mid:  *' The  act  of  Congress  has  conferred  on  this  court  almost  unprece- 
dented powers,  by  making  us  jud<;es  both  of  the  law  and  the  facts  of 
every  case,  and  giving  no  appeal  from  our  judgments  to  any  other 
tribunal;  but  the  court  is  ucvertheh'ss  one,  not  of  general,  but  of  special 
and  limited  Jurisdiction,  and  clearly  no  claimant  can  bring  himself  within 


'  Davis's  Report,  11. 

*  Hackett's  Geneva  Award  Acts,  11. 

3  Hackett's  Geneva  Award  Acts,  20 ;  8.  Ex.  Doc.  21, 44  Cong.  2  sees.  154-155. 

*  S.  Ex.  Doe.  21, 44  Cong.  2  sess.    In  this  report  Mr.  Davis  adverted  to  the 
services  of  Mr.  Creswell,  and  called  attention  to  the  assistance  render 
in  the  transaction  of  the  business  of  the  court,  by  Messrs.  J.  Scott  La^ 
ton,  J.  C.  Poor,  Thornton  Carusi,  Arthur  O'Conor  and  R.  W.  C.  Mitci 
the  shorthand  reporter. 


9red^^^^ 


4650  INTERNATIONAL   ARBITRATIONS. 

this  jurisdictidn  without  an  exact  and  faithfol  compUanoe  with  the 

of  the  act. "» 

In  another  cane  the  court,  holding  that  it  had  iK>wer  to  permit  the 
amendment  of  claims,  expressed  the  opinion  that  it  posseseed  the  same 
power  in  respect  to  the  amendment  of  pleadings  as  **  belonged  genttmUy 
to  other  courts;''  bat  it  based  its  decinion  principally  on  the  provision  of 
the  act  of  1874,  which  expressly  conferred  on  it  the  pow^r  to  make  rales 
for  the  government  of  its  procedure. • 

In  yet  another  case  the  court  held  that  it  had  no  power  to  decide  con- 
flicting questionH  of  title  between  claimants,  or  to  compel  olaimants  to 
interplead.  Its  powers  wore,  said  the  court,  ^'identical  with  those  given 
to  the  commissioners  under  the  Spanish  treaty,"  as  determined  by  the 
Supreme  Court  of  the  United  States  in  the-  case  of  Camegtf$  v.  VasBe,  I 
Peter^,  193,  in  which  it  was  held  that  those  commissioners  had  ]>ower  to 
de<M(le  upon  the  amount  and  validity  of  claims  against  the  United  States, 
but  not  upon  the  conflicting  rights  of  parties  to  the  same  awarded  by 
them.' 

In  one  case  in  which  certain  claims  of  counsel  were  not  allowed,  counsel 
requested  the  court,  which  IdmI  delivered  no  opinion,  to  state  its  rulings 
on  the  poiuts  of  law  involved,  contending  that  it  was  a  court  of  the 
United  States  and  that  an  appeal  from  its  rulings  would  lie  to  the  Supreme 
Court  of  the  United  States.     The  motion  was  not  allowed.** 

Where  a  claimant  failed  to  aver  in  his  petition  that 
Claimants— Who  Were!  he  '^di(l  at  all  times  during  the  late  rebellion  bear  true 

allegiance  to  the  United  States/'  so  as  to  bring  himself 
within  the  terms  of  the  twelfth  section  of  the  act  of  1874,  Porter,  J., 
delivering  the  opinion  of  the  court,  after  observing  that  how  the  amoant 
of  the  award  at  Geneva  was  made  up  was  not  known,  and  that  the  act  of 
Congress  must  be  the  chief  guide  in  the  actual  work  of  distribution,  said : 
"  It  is  clear  to  ns  that  the  government  had  the  right  to  prescribe  the  terms 
on  which  claimants  slionld  present  their  claims.  They  were  not  strong 
enough  to  compel  payment  of  the  money  by  Great  Britain,  and  when  this 
government  obtained  it  the  claimants  had  no  power  to  demand  it,  and  no 
legal  right  to  it  except  that  which  the  government  by  its  own  acts  chose 
to  accord.  They  must,  therefore,  take  their  respective  shares  of  it  subject 
to  all  the  conditions  which  the  government  has  thought  it  fit  to  appoint, 
or  not  take  them  at  all.""*  The  court,  however,  looked  to  the  correspond- 
ence in  relation  to  the  Alabama  claims,  and  to  the  proceedings  before  the 
(ieneva  tribunal,  in  order  to  determine  what  was  meant  in  the  act  of  Con- 
gress by  '*all  claims  admissible  under  this  act  *  *  »  directly  result- 
ing from  damage  caused  by  the  so-called  insurgent  cruisers,"  etc.  And  on 
the  ground,  among  others,  that  claims  for  personal  injuries  were  not  put 
forward  by  the  United  States  either  in  the  diplomatic  correspondence  or 


^ 


J  fVilliams  v.  United  States,  No.  45,  Davis's  Report,  30,  32. 

-  Davis's  Report,  125. 

'Davis's  Report,  112.  This  ruling  was  followed  by  the  second  Court  of 
Commissioners  of  Alabama  Claims,  in  the  case  of  Small  v.  Untied  State*, 
No.  1942,  class  1.     See  also  Builir  v.  Goreley,  146  U.  S.  303. 

^Davis's  Report,  23. 

''Willtame  v.  United  St^itea,  No.  45,  Davis's  Report,  31. 
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before  the  Geneva  tribunal,  the  ooort  held  that  it  was  not  the  intention 
of  Congress  that  such  claims  should  be  allowed,  such  an  intention  not 
having  been  clearly  expressed.'    In  another  case  the  court,  in  considering 
whether  a  British  subject  could  assert  a  claim  upon  the  fund,  said: 
"Whilst,  as  before  said,  these  preliminary  discussions  and  negotiations 
are  of  no  binding  authority  upon  this  court,  yet  does  not  national  courtesy 
and  good  faith  require  of  us  to  suppose  that  Congress  in  creating  tliis 
court  never  intended  we  should  distribute  this  fund  other  than  for  the 
purposes  for  which  Great  Britain  supposed  she  was  paying  it  ?     *     "     * 
If  Great  Britain  supposed,  as  seems  to  have  been  the  rase,  that  in  paying 
this  money  it  was  to  indemnify  those  who  had  been  injured  by  hor  failure 
to  execute  her  own  municipal  laws,  would  she  not  regard  any  action  on 
our  part  in  indemnifying  her  own  subjects  for  her  neglect  as  inconsistent 
with  the  objects  and  purposes  for  which  she  agreed  to  the  arbitration  in 
the  first  place,  and  to  the  payment  of  the  money  in  the  second  place  f'^ 
All  claims,  of  which  there  were  several,  for  loss  of  property  destroyed  by 
cruisers  other  than  tlie  Alabama  and  the  Florida  and  their  tenders,  and  the 
Shenandoah  after  she  left  Melbourne,  were  dismissed  for  want  of  jurisdic- 
tion.^ 

Only  one  claim  was  filed  for  national  losses.     This 

Hatioiua  Losses.       was  a  claim  presented  by  the  Secretary  of  the  Navy  ^ 

for  the  loss  of  the  llatteraSf  a  vessel  of  war,  sunk 
by  the  Alabama,  and  for  the  loss  of  the  (ireculandy  a  vessel  chartered  by 
the  Navy  Department  as  a  transport  and  destroyed  by  the  Florida. 
Several  claims  were  filed  by  the  ofiicers  of  the  Hattiras  under  the  act  of 
.June  23, 1874,  for  the  loss  of  property  destroyed  when  the  vessel  was  sunk, 
and  these  claims,  which  were  afterward  allowed,  were  pending  when  the 
act  of  March  6,  1876,  was  passed,  permitting  the  presentation  of  further 
claims.  It  was  under  the  latter  act  that  the  claim  in  question  was  filed 
by  the  Secretary  of  the  Navy,  and  when  the  case  was  reached  the  solicitor 
of  the  Navy  Department  and  the  counsel  for  the  United  States  submitted 
the  whole  matter  to  the  consideration  of  the  court.  The  court,  through 
Jewell,  J.,  after  stating  that  the  presentation  of  the  claims  of  the  officers 
of  the  Hatieras  might  have  led  the  Secretary  of  the  Navy  to  think  it  his 
duty  in  his  official  capacity  to  present  the  petition,  lest  he  might  at  some 
time  be  thought  to  have  been  remiss  in  the  care  of  his  special  department 
and  be  called  to  account  therefor,  expressed  a  clear  opinion  that  CongrcHs 
did  not  intend  that  the  court  should  consider  any  claims  for  pro^terty  of 
the  United  States  destroyed  by  any  of  the  Confederate  cruisers.  The  conri 
said: 

"It  is  well  known  that  all  claims  for  compensation  for  the  loss  of  public 
property  of  the  United  Statics  were  either  abandoned  voluntarily  oy  the 
counsel  of  the  United  States  before  the  arbitrators  at  Geneva  or  were  abso- 
lutely rejected  by  the  tribunal  itself,  and  the  only  damages  awarded  were 
for  the  value  of  private  vessels  and  property  destroyed.  The  fund  out  of 
which  our  judgments  are  paid  represents  the  estimated  value  of  private 


'  WUliamBY.  rmfac? -S/at€«,  No.  87,  Davis  Report,  26. 
«  Davis's  Report,  35, 41. 
'Davis's  Report,  22. 

*  Geo.  M.  Robeson,  Secretary  of  the  Navy  v.  United  States,  No.  2066,  Davis's 
Report,  120. 
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property  alooA,  and  doee  not  include  anything  based  npon  the  valae  of 
public  property  destroyed. 

''The reclamation  made  upon  Great  Britain  was  made  by  oar  Government 
in  its  capacity  ot*  sovereign,  and  not  as  a  more  representative  of  private 
interests,  and  the  indemnity  received  has  been  paid  to  the  United  States 
as  a  government.  The  fund  is  now  in  tbe  Treasury,  entirely  under  the 
control  of  Congress,  invested  as  directed  by  Congress,  and  was  so  when 
the  act  constituting  this  court  was  passed.  Conjo^ess  might  have  refused 
to  pass  any  act  providing  for  the  indemnification  of  citizens:  it  might 
have  retained  the  whole  lund;  it  did  appropriate  snch  part  of  tne  fund  as 
it  judged  just  and  right  to  bo  distributed  among  certain  classes  of  claim- 
ants therefor.  After  the  payment  of  the  amount  of  our  jud^ents,  as  pro- 
vided by  law,  it  may  still  retain  the  balance  remaining,  or  it  may  provide 
for  a  further  distribution  among  other  classes  of  claimants.  Bat  in  so 
doing  it  will  disposo  of  its  own;  of  money  held  in  the  Treasury  of  the 
g(»vernmeut,  free  from  all  restraints  except  those  which  ought  to  influence 
any  sovereign  power  under  the  circnmstunces.  No  judgment  of  this  court 
can  change  the  character  of  this  fund,  or  any  part  of  it,  so  as  to  make  it  in 
any  higher  sense  the  property  of  the  government  than  it  now  is. 

•'  If  our  judgment  in  this  respect  would  have  any  effect  it  would  be  to 
lessen  the  ri«*:ht  or  power  of  the  government  over  the  unused  balance. 
The  Navy  Department  is  a  part  of  the  government  itself,  and  any  award 
we  should  maKe  to  it  would  be  to  the  government,  and  the  effect  of  snch 
award  would  rather  be  to  lead  to  the  conclusion  that  the  remainder  of  the 
fund  not  needed  to  satisfy  our  judgments  was  not  iu  a  just  and  true  sense 
the  property  of  the  United  States,  over  which  Congress  had  supreme  power 
and  control.  If  our  judgment  is  needed  to  confer  upon  the  United  States 
any  title  to  a  part  of  this  fund,  it  would  follow  that  tne  government  has  not 
a  complete  title  to  the  remainder. 

''We  are  satisfied  that  Congress  did  not  intend  to  give  us  the  power  to 
adjudicate  upon  the  rights  of  the  government  in  regard  to  this  fund." 

Claims  for  injuries  to  the  person  were  rejected.    Such 
Injuries  to  the  Per«on.  claims  were  uot  preferred  by  the  United  States,  either 

in  the  diplomatic  correspondence  or  in  the  proceedings 
at  Geneva,  and  the  court  held  that  it  was  the  intention  of  Congress  to 
limit  its  jurisdiction  to  claims  for  the  loss  of  property  only.^  In  several 
cases  where  claimants  asked  indemnity  for  injury  to  health,  occasioned  by 
the  exposure,  fright,  and  sutVering  consequent  upon  capture,  or  harsh 
treatment  after  capture,  while  on  one  of  the  so-called  insurgent  cruisers, 
demurrers  were  filed  and  sustained." 

Six  claims  of  insurers,  corporate  or  individual,  were 
Claims  of  Insurers,     allowed,  aggregating  $111,055.23,  exclusive  of  interest. 

In  all  these  cases  the  claimant^)  alleged  and  proved 
that  their  losses  in  the  business  growing  out  of  war  risks  were  greater 
than  their  preniiunis  and  other  gains  growing  out  of  such  risks.  In  one 
case  in  which  no  allegation  to  that  effect  was  made,  the  petition  was  dis- 
missed.* 

It  has  been  seen  that  by  section  12  of  the  act  of  1874  it 
Meamng  0    '•True     ^^^  i)rovided  thatiio  claim  should  be  allowed  "arising 

Allegriance.  * 

in  favor  of  any  i)er8on  who  did  not  at  all  times  during 

the  late  rebellion  bear  true  allegiance  to  the  Ignited  States.''  The  claim- 
ant in  a  certain  case  allei^ed  ^'that  he  was  not  at  the  times  mentioned  in 
the  petition  herein,  nor  at  any  other  time  or  times,  actively  or  otherwise, 
or  in  any  way,  engaged  in  making  or  carrying  on  war  against  the  United 


'  WilUamtt  v.  United  iSiaien,  No.  87,  Davis's  Report,  26. 
^Davis's  Report,  22. 
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States,  or  in  ftiding  or  abetting  *  *  *  the  so-collod  Southern  Coufed- 
cnejr,  or  any  person  or  persons  engaged  in  rebellion  or  making  or  oarry- 
iag  OQ  war  against  tlie  United  St^tea."  The  court  held  that  this  avermeut, 
whieh  in  substance  stated  that  the  claimant  was  not  guilty  of  treason,  as 
defined  by  the  Constitntion  of  the  United  StateH,  was  insufficient.^  And 
istnother  case  it  was  held  to  be  insufficient  to  aver  merely  that  for  any 
offenses  committed  by  the  claimant  during  the  rebellion  he  had  received 
«psidon  ftom  the  President  of  the  United  States.^ 

^  By  the  12th  section  of  the  act  of  1874  it  has  been  seen 

OTVAnnmio  ^y^f^^  hq  claim  was  allowable,  '^arising  in  favor  of  any 


person  not  entitled,  at  the  time  of  his  loss,  to  the  pro- 
MiovL  of  the  United  States  in  the  premises."  The  court  held  that  this 
did  not  exclude  men  enlisted  at  the  time  when  their  claims  arose  in  the 
coBunercial  marine,  or  whale  fishery,  under  the  flag  of  the  United  States, 
*neh  persons  being  entitled  to  the  '*  protection  of  the  United  States," 
though  they  were  unnaturalized  foreigners.  The  court  held  however  that 
^ismle  did  not  apply  to  British  subjects,  whom  it  could  not  be  supposed 
^st  the  award  was  intended  to  indemnify .^  But  it  wiu»  held  to  apply  to 
ft  German  subject  who  had  obtained  in  British  India  a  qualified  naturaliza- 
tion, not  entitling  him  to  uU  the  privileges  of  a  British-born  subject.^ 
Cisin»  of  the  republic  of  Peru,  presented  by  its  agent,  for  indemnity  for 
^  lofls  of  guano  in  American  vessels  destroyed  by  Confederate  cruisers, 
^sre  dismissed.^  A  claim  for  the  destruction  of  a  whaling  vessel  sailing 
^  ths  time  under  the  Hawaiian  flag  was  also  disallowed,  together  with  the 
^'^ixog  for  loss  by  seamen  on  the  vessel.*'  But  iu  a  case  in  which  there  waM 
*  iunaUted  transfer  of  a  ship  by  American  owners  to  a  British  subject, 
ft^dthe  British  flag  was  hoisted  uicr<*]y  for  the  purpose  of  misleading  and 
^^cspinga  Confederate  cruiser  and  preventing  a  capture,  it  was  held  that 
"'^  American  owners,  the  ship  having  been  destroyed  by  a  Confederate 
*^^r,  were  "  entitled  to  the  protection  of  the  United  States  in  the 
P'^mises,''  and  to  the  relief  which  the  court  was  authorized  to  afi'ord.^ 

The  act  of  Cougn^ss  directed  the  court  to  examine 


j^'J"*j'*y  claims  "directly  resulting"  from  the  acts  of  the  par- 
ticular cruisers  nieutioned.  It  was  held  that  this  eat- 
ery did  not  embrace  a  claim  for  loss  of  catch  in  consequence  of  being 
®«u»«ed  and  driven  away  from  the  scene  of  whaling  operations;"  nor  for 
^cost  of  an  average  adjustment  on  a  ransom  bond  taken  from  the  mas- 
"^of  a  vessel  that  was  captured,  but  not  destroyed;^  nor  for  the  conipen- 
"fttion  of  a  vessel,  which  was  itself  never  captured,  for  taking  the  crows 
^  Vessels  destroyed  by  one  of  the  cruisers  from  a  vessel  that  had  been 

^WUliams  v.  United  Slates,  No.  45,  Davis's  Keport,  30. 

^Ukind  V.  United  Statee,  No.  212. 

^Wortk  v.  United  StateSy  No.  91,  and  other  cases,  Davis's  Report,  35. 

*8ehreiher  v.  United  States,  No.  740,  Davis's  Kejiort,  10r». 

*  Davis's  Report,  25. 

*The  Harvest,  Eldridge  v.  United  States,  No.  1254,  Davis's  Uept»rt,  25. 

»Ptifc«  ▼.  UniUd  States,  No.  73(). 

*Oamett  v.  United  States,  No.  184,  Davis's  Report,  42. 

*JJyaemaii  v.  United  States,  No.  043,  Davis's  Report,  45. 
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captnr4*<l  iiiul  boiicle<1,  and  carrying  them  to  a  place  of  safety.*  On  the 
name  ^ronii<1,  apparently,  the  court  rejected  olaims  for  the  amoont  of 
niouftyH  ]>ni<l  to  insurance  companies  for  insnrance  of  property  against 
doMtrurtion  by  cruinerH,  the  ])rop€'rty  insured  not  having  been  destroyed.- 

Two  persons  named  Osgood  and  Stetson  claimed  the 

^^^^^^rI^****"*****    ^al"®  of  merchandise  owned  by  Dimon  Hubbard  and 

destroycfl  by  the  Confederate  cruisers.  The  claim  iras 
made  undiT  an  .'utsignment  to  complainants  from  Hubbard,  made  and  filed 
in  thQ  Department  of  State,  before  the  organization  of  the  court.  Hub- 
bard uIho  fllod  a  petition  claiming  indemnity  for  the  same  losses  and 
movcMl  that  the  ciaimH  ]>e  heard  and  decideil  together.  This  motion  was 
denied  and  Hubbard's  petition  dismissed.  In  this  case  and  in  Taylor  and 
MacLeau<'/H  caHes^  the  court  Hcems  in  substance  to  have  held,  (1)  that 
the  aHHigiiincnt  vested  the  legal  title  in  the  claim  in  tho  assignee;  (2) 
that  its.iud;;ment  should  be  for  the  party  holding  the  legal  title;  (3)  that 
it  could  not  a<ljudicate  the  rights  of  parties  setting  up  equities  in  respect 
of  the  <'laim.^ 

We  have  seen  that  by  the  act  of  June  23,  1874,  the 
ion  0     o      on      ^.f^^^j,^  ^,.^g  directed  at  the  time  of  giving  judgment  to 

allow,  on  motion  of  the  attorney  or  counsel  for  the 
claimant,  out  of  the  amount  awarded,  such  counsel  and  attorney's  fees  as 
it  might  deem  JuHt  and  reasonable,  the  allowance  so  ma<le  to  be  entered 
iis  j>art  of  the  judgment  and  to  be  made  specifically  payable  ''to  the 
attorney  or  counsel,  or  both."  Under  this  provision  motions  were  made 
in  several  case^,  which  have  been  stated  as  follows: 

"In  one  instance  the  motion  was  made  after  entry  of  judgment,  but  be- 
fore it  ha<l  been  r<'])ortcd  to  the  S<*cretary  of  State.  Counsel  who  maile 
the  motion  argued  that  under  the  words  of  the  statute,  viz,  *at  the  time 
of  the  giving  the  judgment/  his  right  to  judgment  for  his  fees  was  not 
e\clude<I,  berause,  in  accordance  with  a  well-known  rule  of  practice,  the 
judgment  was  undt'r  the  control  of  the  court  during  the  term  of  the  court 
at  whicli  it  was  rcndcre<l,  and  the  t»Tm  of  the  court  in  this  case  continued 
until  the  juilgment  had  been  certified  to  the  Secretary  of  State.  The  mo- 
tion was  all(>wed. 

"In  another  cast'  counsel  moved  for  an  allowance  before  entry  of  judg- 
ment for  an  amount  agreed  upon  between  the  complainants  and  himself. 
Th<;  motion  was  denied,  the  court  stating  that  this  section  of  the  act  seems 
to  Ti'-U'T  to  cases  of  (lisagreement  between  counsel  and  claimants,  in  which 
injustice  is  likely  to  be  done  to  counsel,  when  the  court  is  authorized  to 
examine  the  circumstances  of  his  emi)loyment  and  the  services  rendert'd, 
and  to  fix  such  an  amount  as  the  court  shall  determine  to  be  just  and  rea- 
sonable. That  the  fact  that  an  attorney  may  be  put  to  delay  in  receiving 
his  money  can  not  bo  considered  by  the  court,  and  no  reliei  can  be  given 
counsel  on  that  account. 

"Again  counsel  moved  for  an  allowance  under  this  section,  stating  that 
he  had  been  employed  by  the  attorney  for  the  claimant  to  argue  the  cause 
and  had  prepared  the  arcjument,  when  other  ccMinsel  were  retained  in  his 
stead.  The  court  refused  an  allowance,  not  doubting  that  the  counsel  had 
rendered  important  services  in  the  prej>aration  of  the  case,  hut  holding 
that  they  *  under  that  section  have  the  power  to  allow  compensation  only 
to  the  counsel  or  attorney  who  has  actually  appeared  before  the  court  and 
ronilerod  8ervic<'s  in  the  case  in  court,  or,  at  least,  who  has  been  authorized 
by  a  claimant  to  appear  as  his  counsel  or  attorney  on  the  records  of  the 
court. ^ 


f  ''4 
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^rhiUips  v.  Vnii'^d  States,  No.  I'i28,  Davis's  Report,  56. 
2 Davis's  Report,  22, 
'Id.,  21, 112. 
'  Id.,  25. 
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By  the  act  of  Juue  23^  1874,  all  claims  were,  as  wo 
FniBff  of  GlAima.      have  seen,  reqaired  to  be  ''  filed  in  said  court  [of  Com- 
missioners of  .-IZa&ama  Claims]  within  six  months  after 
the  organisation  thereof/'    In  the  case  of  William  C.  Geobegan  the  peti- 
tion was  not  received  till  the  six  mouths  had  elapned,  but  it  appeared  that 
it  would  have  rc^ached  the  court  in  time  but  for  an  accident  to  the  postal 
service.    On  these  facts  the  conrt  ordered  tbat  tbe  claim  ^'he  filed  nunc 
pro  tune  as  of  the  day  when  it  would  have  reached  tht;  court  in  due  course 
of  mail,  viz,  on  the  16th  of  January,  the  court  being  satisfied  by  the  inspec- 
tion of  the  papers,  including  the  postmark,  tbat  the  petition  failed  to 
reach  the  office  of  the  court  merely  through  an  accident.' 

In  several  cases  in  which  motions  were  made  for  a 
QMctions  of  PrMtio«.  rehearing  the  court  followed  tbe  rule  laid  down  by  the 

Supreme  Court  of  the  United  States  iu  the  case  of 
BroumY.  Aspden,^  and  reaffirmed  in  Public  Schooh  v.  Walker j^  ''that  no 
reargnroent  will  be  heard  in  any  case  after  judgment  is  entered,  unless 
some  member  of  the  court  who  concurred  iu  the  judgment  afterward 
doahts  the  correctness  of  his  opinion  and  desires  a  further  argument  on  the 
subject."  In  applying  this  rule  the  court  held,  in  accordance  with  the 
practice  of  the  Supreme  Court,  that  when  the  court  did  not  of  its  own 
motion  order  a  rehearing,  it  would  be  })roper  for  counsel  to  submit  with- 
out argument  a  written  or  printed  brief,  petiti(m,  or  suggestion  of  the 
point  or  points  deemed  important,  and  that  if,  upon  such  petition  or 
saggestion,  any  judge  who  concurred  in  tbe  decision  sbould  think  proper 
to  move  for  a  rehearing,  the  motion  would  be  considered.  It  was  also 
decided  in  several  cases,  after  judgment  an<l  receipt  of  the  money  by  the 
claimant,  that  a  rehearing  would  not  be  granted.^ 

In  a  case  in  which  the  claimant  moved  for  leave  to  amend  bis  petition, 
after  the  time  of  filing  claims  bad  expired,  by  substituting  for  bis  j)rayer 
for  an  allowance  of ''fifteen  thousan<l  dollars,"  which  wonhl  have  l)e<'n 
construed  as  meaning  paper  currency,  a  ])rayer  for  tbo  allowance  of  tbat 
Bom  in  gold,  the  court,  two  judges  dissenting,  lield  tbat  it  bad  power  to 
permit  amendments,  and  granted  the  motion.  In  this  relation  tbe  court 
said: 

"To  what  extent  we  shall  exercise  tb«'  j)ower  thus  committed  to  us  will 
depend  upon  the  merits  of  each  a])plication.  Merely  formal  chaiii'es  ought 
to  be  allowed  on  motion,  asof  conrse.  Atnendnients  which  touch  tbe  sub- 
stance of  the  claim  will  also  be  allowed  where  wo  are  satisfied  that  the 
original  petition  was  filed  in  good  faith;  where  the  averment  sought  to 
he  corrected  originated  in  some  error  or  want  of  information  on  tlu;  part 
of  the  claimant  or  his  counsel ;  where  the  motion  to  amend  is  made  within 
a  reasonable  time,  and  where  the  government  has  not  iu  the  meanwhile 
been  mislead  in  some  material  point  iu  the  ])reparation  of  its  proofs.  > 


» Davis's  Report,  12. 
« 14  How.  26,27. 
39  Wall.  603. 

*  Davis's  Report,  25. 

*  Davis's  Report,  126.  In  this  report  it  is  stated  that  '^  generally  amend- 
ments were  allowed  after  the  time  for  filing  petitions  had  elapsed,  where 
they  did  not  have  the  effect  of  making  a  new  claim  or  enlarging  the  old 
one.  Itefore  the  time  for  filing  petitions  had  elapsed  all  amendments  were 
allowed."     Id.  25. 
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''  In  no  caHe  was  the  court  called  upon  to  pnnish  for  contempt  or  pcijnrr, 
nor  waH  any  process  isHiied  to  enforce  the  i>rodnction  of  books  and  papers.  ' 

By  section  II  of  the  act  of  June  23,  1874,'  all  claimf 
YerifleAtion  of  cuinu.  were  required  to  b«^ ''  verifu'd  by  oath  of  the  claimant; ' 

and  by  iiule  III.  of  the  court  every  claim  was  reqnirec 
to  b(*  stated  in  a  petition.  Counsel  requested  the  court  to  place  a  con 
Htruction  upon  this  section  of  the  act,  when  Wells,  presiding  jndgo,  reac 
the  following  memorandum: 

**  The  court  has  been  asked  by  counsel  to  place  a  construction  npon  th< 
second  sentence  embraced  in  section  11  of  the  act  of  Congress  approTec 
.June  23,  1874,  and  under  which  the  H-ourt  of  Commissioners  of  Alabawu 
Claims'  was  created,  and  thus  determiue  in  advance,  and  before  the  ques 
tion  is  raised  in  any  given  case,  whether  two  or  more  claimants  in  the  samt 
petition  may  not  have  their  respective  claims  verified  by  any  one  of  sucl 
claimants  named  in  said  petition.  Ordinarily  it  would  be  impolitic,  if  nol 
improper,  thus  t-o  give  an  opinion  in  advance  and  bei'oresuch  question  wai 
raised  in  the  trial  of  a  given  case;  but  in  this  instance,  as  many  of  th( 
cases  already  on  the  calen<lar  have  several  claimants,  it  may  not  be  amisi 
at  once  to  dispose  of  the  question  for  the  purpose  of  facilitating  the  busi- 
ness of  this  c<»urt.  It  may  be  argued  in  favor  of  permitting  one  of  several 
claimants  to  make  the  (»ath  in  behalf  of  himself  and  one  or  more  others  ii: 
any  given  case,  that  the  object  of  the  verification  by  oath  is  merely  to  gel 
such  vnBit  before  the  court,  so  that  proots  and  adjudication  may  be  had; 
that,  in  fact,  the  oath  of  the  claimant  d(M>H  not  in  any  case  constitute  al>sa 
\nU}>  evidence ;  that  the  formality  of  the  law  in  this  requirement  is,  in  fact, 
complied  with  by  the  atlidavit  of  one,  although  the  interests  of  several 
were  involved. 

**  Some  degree  of  latitude  might  be  t<derated  if  the  court  was  called  upon 
to  construe  one  of  its  own  rules,  to  which  it  w<mld  undoubtedly  have  the 
right  to  make  exce])tions;  but  in  this  case  it  is  a  provision  of  the  laiw 
itself,  and  whether  a  necessary  provision  or  not  is  not  the  province  of  this 
court  to  determine.  It  may  bethat  Ccmgress  intended  that  each  claimant, 
altliougli  joining  w  ith  others  in  the  same  case,  should  make  separate  veri- 
fications under  oath  of  his  i)articnlar  interest  and  its  value,  possibly  con- 
ceiving that  estiniat<'s  of  value  might  be  diU'erent  as  presented  by  the 
ditVerent  claimants,  and  that  no  one  claimant,  althougli  presenting  hifl 
claim  jointly  with  others,  could  properly  nmke  atlidavit  otber  than  as  to 
his  belief  in  rcfercnee  to  the  loyalty  of  his  a'^sociate  claimant;  but  thlfl 
<M)nrt  is  impressed  with  the  belief  that  it  is  not  Uh  province  to  determine 
the  reasons  that  induced  any  ]>articnlar  action  <»n  the  part  of  Congress. 
•We  liiid  the  law  ]»lain  in  its  jnovision  *  that  all  claims  shall  be  verified  by 
oath  of  the  claimant;'  ami  wo  understand  that  in  the  use  of  the  word 
'claimant'  the  law  refers  sped  ti  rally  to  larh  claimant^  and  that  each  claim- 
ant when  associated  or  joined  with  others  in  any  given  case  must  verify 
by  his  own  oath  his  claim.'' 

The  following  cases  are  referred  to  by  the  clerk  of  the  court  in  his  final 
report : 

*'In  Matthew  A.  (had  wick  r.  The  Tnited  States,  the  petition  was  filed 
and  veritied  by  Klizabeth  I..  Chadwick,  the  wife  and  attorney  of  Matthew 
A.  Chatlwick,  it  being  averred  that  the  <laimant  was  absent  at  sea,  and 
was  not  expected  home  until  Xovomber  187.'».  too  late  to  file  a  petition. 

** Petition  demurrrd  to,  *  because  the  claim  of  the  said  complainant  ifl 
nt>t  duly  veritied  by  the  oath  of  the  claimant.' 

*'  Demurrer  overruled,  'the  eourt  holding  that  where  a  party  claimant 
is  bey(»nd  the  limits  of  the  rnited  States,  and  it  is  impossible  at  the  time 
of  inaking  the  petition  to  procurr  his  oath,  the  oath  of  his  authorized 
attorney  is  sutlieient  to  make  his  petition  admissible,  provided  the  facti 

» Davis's  Report .  '26,  - 18  Stats,  at  L.  245. 
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«f  raoh  absence  and  inability  to  procnre  such  oath  are  set  out  in  the  peti- 
tion, or  in  an  annexed  affidavit.' 

"Migoel  Iguaoio  v.  The  United  States  was  a  claim  for  personal  effects 
•nd  wages,  brought  by  William  Gordon,  jr.,  as  attorney  and  next  friend 
of  the  eomplainant.  It  did  not  appear  at  first  whether  I^acio  was  alive 
when  the  Claim  was  filed;  snbsefineutly,  and  after  the  time  allowed  for 
filiog  petitions  had  expired,  his  death  was  snggested  and  a  motion  ina<le 
toBQbstitiite  an  administrator  as  complainant.  At  the  trial  of  the  case  it 
appeared  that  Ignacio  had  died  at  a  <iate  prior  to  that  on  which  the  peti- 
tion was  tiled.  The  petition  was  dismissed;  no  opinion  was  delivered; 
hni  the  court  apparently  snstaine<l  the  position  of  the  counsel  on  behalf 
of  the  United  States  thatthe  claim  being  tiled  by  a  person  having  no  stand- 
ing iu  conrt  (the  next  friend  of  a  deceased  person  linvinff  no  authority  to 
*c(}  eun  not  be  amended  by  bringing  in  a  new  party-claimant  after  the 
time  for  filing  claims  has  expired. 

'/  Bat  in  latei  cases  this  decision  seems  to  have  been  overruled.  See 
William  O.  Smith,  administrator,  r.  The  United  States,  and  several  other 
eues. 

''Id  these  claims  a  foreicn  administrator  filed  the  petition  as  claimant. 
The  cases  came  on  for  trial  after  the  time  for  tiling  claims  had  expired, 
when  the  counsel  for  the  United  States  contended  that  the  complainant 
had  no  standing  in  court.  Mr.  James  Lowndes,  connsel  for  complainant, 
tbenaskeil  leave  to  amend  by  substituting  an  administrator  appointed  by 
tboiopreme  court  of  the  District  of  Colum]>ia. 

''A.tier  argument,  leave  was  granted  to  so  amend. 

"And  in  Robert  Montgomery  r.  The  United  States,  and  other  cases, 
'oave  wliB  aske<l  to  amend  by  snbstituting  the  administrator  as  claimant 
^hen  the  claim  had  been  brought  in  the  name  of  a  persun  deceased  at  the 
time  it  was  filed. 

''These  motions  were  allowed,  the  court  remarking  that  the  filing  of  the 
^■simsin  the  court  on  behalf  of  a  veritable  individunl  was  a  satisfaction 
^f  the  provisions  of  the  act,  the  object  of  which  was  that  the  government 
^uoQld  have  due  notice  of  all  claims  to  be  brought  against  it  (see  Mac- 
^ne,  admx.,  &.  Taylor  vs.  the  United  8tiit<'s),  and  that  owing  to  the  pe- 
^J^iiar  circumstances  of  these  claims  they  should  not  be  allowed  to  perish 
throngh  a  strict  adherence  to  the  technical  rules  of  courts  of  law.  The 
^t  merely  requires  that  the  claim  shall  be  presented.  Porter,  judge,  dis- 
"^Qted  from  this  ruling*  holding  that  th<^  parties  in  whose  names  the 
^'Aims  were  brought  being  dead  at  the  tiuie  they  were  filed,  the  petition 
^aa  a  nullity,  and  could  not  be  amended. 

"The  court,  by  the  presiding  judge,  stated  its  opinion  early  in  its  ses- 
sion, that  letters  of  administration  or  IctttTS  testamentary  granted  in  any 
otateof  the  United  States  would  give  authority  to  sue  iu  this  court,  lii 
the  cases  of  William  O.  Smith  and  others,  the  court  di^nied  the  right  of  a 
foreign  administrator  to  bring  suit. 

"In  Abraham  Osboru  r.  The  United  States,  the  claimant  (former  master 
y  the  ship  Ocmulgev)  prayed  damages  for  the  personal  effects  and  wages 
jlne  to  the  other  officers  and  seamen  of  the  vessel,  and  their  respective 
intiTests  in  the  'catch*  hi  addition  to  his  own  claim.  He  showed  no  pre- 
vious authority  or  subsequent  ratification  from  these  oflicers  or  seamen, 
^f  the  names  even  of  some  of  whom  he  was  ignorant. 

"The  counsel  on  behalf  of  the  United  States  demurred  to  the  claim, 
^d,  after  argnment,  the  petition  was  dismissed  on  th(>  ground  of  the 
]'^*ntof  authority  in  the  petitioner  from  the  parties  for  whom  he  aHsumed 
to  act.*'» 

II.  The  SEcosn  Court. 

As  shown  by  the  Treasury  statements  of  Juno  30, 
'•luteiBth«TnMary.  1876,  and  June  30,  1877,  there  was  paid  out  to  claimants, 

on  the  judgments  of  the  first  Court  of  Commissioners 
of  Jfo&ama  Claims,  the  sum  of  $0,315,753.-    On  March  31, 1877,  the  Secre- 

^Davia's  Report,  12-1 1.  -•  H.  Kep  ai.5,  49  Cong.  1  sees. 
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tary  of  tbe  Treasury,  in  atrcordanct^  with  the  provisions  of  the  fifteenth 

section  of  the  act  of  Juno  23, 1874,  canceled  the  reiuuininf^  bonds  in  which 

the  fund  was  inveHt<*d,  and  the  balance  available  for  distribution  after 

payment  of  the  Judgiu(*nts  of  tbe  court  remained  stationary  at  $9,703,904.89. 

In  addition  to  this  sum,  which  belonged  to  the  fund  proper,  there  was 

carried  into  the  Treasury,  as  miscellaneous  receipts,  for  coin  premiums  on 

bonds  sohl  ($7,500,000)  the  sum  of  $344,303.88,  and  for  currency  premiums 

$40,706.19.    These  sums,  added  to  the  balance  of  the  fund,  amounted  to 

$10,089,004.90.' 

From  the  beginning  of  the  attempt  to  adopt  legisla- 

Contast  over  the  Fund,  tion  for  the  distribution  of  the  Geneva  award,  differ- 
ences of  opinion  and  of  iutercHt  existed  as  to  the  persons 
to  whom  the  money  should  be  paid.  Before  the  expiration  of  the  existence 
of  the  fiFHt  court  variouH  classes  of  claimants  who  were  excluded  from 
partici]>atiou  in  the  fund  endeavored,  but  without  success,  to  have  tbe 
jurisdiction  of  the  lri]>unal  enlarged  so  as  to  include  their  claims.  After 
the  coart  had  ceased  to  exist,  these  claimants  continued  their  agitation 
with  a  view  to  have  the  court  reestablished;  and  a  fierce  contest  was 
waged  between  the  conflicting  interests.  Those  who  sought  to  partici- 
pate in  tlu^  distribution  of  the  fund  may  be  divided  into  five  classes: 

1.  Persons  whose  property  was  destroyed  by  the  Alabama  or  the  Flor- 
ida j  or  their  tenders,  or  by  the  Shenandoah  after  she  left  Melbourne — the 
cruisers  for  whoso  depredations  (ireat  Britain  was  held  responsible  at 
Geneva,  and  which  were  commonly  known  as  the  "inculpated  cruisers." 

2.  PiTsons  whose  property  was  destroyed  by  vessels  commonly  called 
the  ** exculpated  cruisers,"  for  whose  depredations  Great  Britain  was  held 
not  to  be  responsible. 

3.  Persons  who  had  paid  war  premiums  by  reason  of  the  Confederate 
cruisers  being  on  the  sca.- 

4.  Insurers  who  took  risks  on  property  destroyed  by  the  inculpated 
cruisers,  and  who  asked  to  be  subrogated  to  the  rights  of  the  insured. ^ 

5.  Persons  who  were  excluded  by  tlie  act  of  1874  because  they  "did  not, 
at  all  times,  during  the  late  rebellion,  bear  true  allegiance  to  the  United 
States.^ 

As  has  been  seen,  the  act  of  1874  procee<led  upon  the  theory  of  dis- 
tributing the  money  so  far  as  practicable  among  the  classes  on  whose 
claims  the  Geneva  award  appeared  to  be  based;  and  the  jurisdiction  of 
the  court  was  restricted  to  claims  directly  resulting  from  damage  caused 
by  the  inculpated  cruisers.  Claimants  of  the  first  class  above  mentioned 
were  therefore  satistietl  under  the  act  of  1874,  except  in  the  few  cases  in 
which  they  did  not  become  aware  of  the  existence  of  the  court  until  after 
the  time  for  the  filing  of  claims  had  expired.  Consequently  they  played 
but  a  small  part  in  the  cout<'st  over  the  balance  of  the  fund;  and  the 
same  thing  may  be  saitl  as  to  the  fifth  class,  who  were  unable  to  comply 
with  tbe  reipiirements  of  the  act  of  1871  on  the  subject  of  allegiance. 
The  contest  lay  chiefly  between  the  second,  third,  and  fourth  classes. 


^ 


'  H.  Rep.  945,  49  Cong.  1  sess. 
« II.  Misc.  Doc.  270, 43  Cong.  1  sess. 
3  11.  Misc.  Doc.  292,  43  Cong.  1  sess. 
^U.Rep.  243,  44  Cong.  1  sess. 
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namely,  insurers  who  claimed  the  right  of  subrogation,  persons  who  paid 
^war  premiums,  and  persons  who  had  suffered  damage  by  the  acts  of  the 
exculpated  cruisers.' 

The  main  controversy  in  Cougress  prior  to  the  pas- 

^"**"^ul«rt7*^''"*  **^®  ^^^^^  ^^^  ®*  ^^^*  *®®"*®  *^  ^*^'®  ^®®°  ^°  regard  to 

the  extent  to  which  the  insurance  companies  should 

l)e  permitted  to  participate  in  the  distribution;  aud  we  have  seen  that 
the  act  restricted  such  participation  to  the  amount  by  which  their  losses, 
in  respect  of  their  war  risks,  may  have  exceeded  the  sum  of  their  pre- 
-minnis  or  other  gains  in  respect  of  such  risks.    Claims  for  war  premiums, 
and  for  damage  resulting  from  the  acts  of  exculpated  cruisers,  were  wholly 
excluded.    The  insurance  companies  maintained  that  the  moneys  paid 
under  the  Geneva  award  constituted  essentially  a  trust  fund,  not  indeed 
of  a  legal  but  of  an  equitable  character,  to  be  devoted  to  the  reimburse- 
ment of  those  on  whose  claims  the  award  was  based.    As  nothing  was 
allowed  on  account  of  the  exculpated  cruisers,  they  maintained  that 
claims  growing  out  of  the  acts  of  such  cruisers  must  necessarily  be 
exclnded.    On  the  same  ground  they  contended  that  claims  for  war  pre- 
miums could  not  be  admitted. 

But  there  were  other  interests  whose  advocates  argued  that  the  claims 
at  Geneva  and  the  wrongs  on  which  they  were  based  were  national; 
that  all  who  had  suffered  loss  by  reason  of  the  presence  of  the  Confed- 
erate cruisers  on  the  sea  were  entitled  to  compensation,  and  that  such 
losers  comprised  not  merely  those  who  lost  by  tlie  inculpated  cruisers, 
but  also  all  those  who  lost  by  other  cruisers  for  which  the  United  States 
had  sought  to  hold  Great  Britain  liable.  For  the  war  premium  claimants 
in  particular  it  was  argued  that  by  paying  such  premiums  they  enabled  the 
insurance  companies  to  carry  on  their  business,  and  preserved  others  from 
loss;  that  they  thus  kept  American  vessels  on  the  seas,  where  they  were 
subject  to  Confederate  depredations,  and  that  in  this  way  the  Geneva 
award  itself  owed  its  existence  to  them.  When  it  was  suggested  that  the 
merchants  and  others  who  paid  war  premiums  indemnified  themselves  by 
increasing  the  price  of  their  goods  and  by  obtaining  war  profits,  the 
answer  was  made  that  the  war-premium  meu  had  to  prosecute  their  busi- 
ness in  competition  with  merchants  aud  ship  owners  of  other  countries.- 
Against  the  doctrine  of  subrogation  which  the  Insurance  companies  sought 
to  maintain,  the  argument  was  made  that  the  Alabama  claims  were  founded 
on  the  omission  of  a  duty  which  England  owed  not  to  any  person  or  cor- 
poration, but  to  the  government  itself,  and  that  the  doctrine  of  subroga- 
tion therefore  could  not  apply. ^ 

In  the  session  of  Congress  of  1881-82  the  chairman 
Aot  of  Jmia  6, 1888.    of  the  Committee  on  the  Judiciary,  Mr.  Edmunds,  re- 
ported a  bill  to  the  Senate  to  pay  the  losses  by  the 
excnlpated  cruisers  only,  excluding  both  the  insurance  companies  and  the 
war-premium  men.**    Meanwhile  a  bill  was  reported  from  the  Committee 


*  H.  Hep.  307,  47  Cong.  1  sess. 
'Congressional  Record,  vol.  13,  part  5,  p.  41.54. 

»  H.  Rep.  628,  43  Cong.  1  sess. ;  H.  Rep.  243,  44  Cong.  1  sess. ;  H.  Rep.  663, 
45  Cong.  2  sess. 
<  Congressional  Record,  vol.  13,  part  5,  p.  4185. 
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on  the  Judiciary  of  the  HoiiBe,  which  provided  for  the  payment  of  the 
exculpated- cruiser  aud  war-premium  claimants,  excluding  the  insurance 
companies.'  This  bill  passed  the  House  and  was  sent  to  the  Senate,  where 
an  attempt  was  made  to  substitute  for  it  a  bill  reviving  the  aot  of  1874, 
except  as  to  its  restriction  upon  the  claims  of  the  insurance  companies. 
When  thi<)  attempt  failed  an  ertbrt  was  made  to  substitute  the  bill  reported 
l»y  the  chairman  of  the  Ju<liciary  Committee  for  the  payment  of  the  ex- 
culpated cruisers  only.^  It  was  also  proposed  to  refer  the  matter  to  the 
Court  of  Claims  for  an  opinion  upon  the  merits  of  the  various  classes  of 
claims,  and  it  was  also  suggested  that  any  remainder  of  the  fund,  after 
payment  of  the  claims  embra<'ed  in  the  Geneva  award, should  be  returned 
to  (ireat  Britain/*  None  of  these  propositions  was  received  with  favor, 
apd  the  bill  was  passed  as  it  cunio  from  the  House  without  amendment.* 
The  bill  became  a  law  by  the  approval  of  the  President  on  June  5,  1882. 

By  this  act,  which  was  entitled  "An  act  for  reestab- 
Court  lishing  the  Court  of  Commissioners  of  Aldbama  Claims, 

and  for  tlie  distribution  of  the  iinappropriated  moneys 
of  the  Geneva  award/'  the  Court  of  Commissioners  of  Alabama  Claims,  as 
created  by  chapter  459  of  the  laws  of  the  Forty-third  Congress,^  was  "  rees- 
tablished in  the  manner  and  with  the  obligations,  duties,  and  powers  im- 
posed and  conferred  by  said  chapter,  except  as  changed  or  modified  by  this 
act."  The  number  of  judges  was  reduced  from  five  to  three,  and  the  titleof 
the  '* presiding  judge"  was  changed  to  "presiding  justice."  The  agree- 
ment of  two  of  the  three  judges  was  made  necessary  to  decide  any  ciuestion 
arising  before  the  court.  The  existence  of  the  new  court  was  limited  to  two 
years  from  the  date  of  its  organization ;  and  it  was  provided  that  all  claims 
submitted  to  it  should  l>e  verified  by  or  in  behalf  of  the  claimants  and  tiled 
with  the  clerk  of  the  court  within  six  months  from  its  organization,  on 
penalty  of  l>eiug  held  to  be  waived  and  barred  if  they  were  not  so  filed. 

Ah  to  the  jurisdiction  of  the  coiirt,  apart  from  that 
Jurisdiction  of  the  Court,  which  it  derived  from  the  revival  of  the  act  of  1874,  it 

was  provided  that  the  new  court  should  receive  and 
examine  claims  and  enter  judgment  for  the  amount  allowed  in  two  classes 
of  cases,  which  were  as  follows: 

1.  The  lirst  class  embraced  "  claims  directly  resulting  from  damage  done 
on  the  high  seas  by  Confederate  cruisers  during  the  late  n^bellion,  includ- 
ing vessels  and  cargoes  attacked  on  the  high  seas,  although  the  loss  or 
damage  occurred  within  four  miles  of  the  shore,"  but  excluding  the  claims 
which  had  been  proved  under  the  act  of  1874. 

This  class,  it  is  obvious,  embraced  claims  resulting  from  damage  done 
by  the  excul]»ate(I  cruisers. 

2.  The  R(H()nd  class  embraced  "claims  for  the  payment  of  premiums  for 
war  risks,  whether  paid  to  corporations,  agents,  or  individuals,  after  the 
sailing  of  any  Confederate  cruiser." 


'  H.  Rep.  307,  47  Cong.  1  sess.,  February  S,  1882. 
-  Congressitmal  Record,  vol.  13,  ]»art  5,  pp.  4156-4157. 
3  Congressional  Record,  vol.  13,  part  5.  pp.  1157,  4160,  4162, 4185. 
<  Congressional  Record,  vol.  13,  pp.  3812,  3819,  3839, 3856,  3882, 3892, 4153, 
4162,4178,4188. 
s  Act  of  June  23.  1874. 
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These  were  the  claims  of  the  war-preminm  claimants. 

Id  examining  the  claims  in  either  class,  it  was  made  the  daty  of  the 
wvt  to  deduct  any  sam  received  by  any  claimant,  aH  an  indemnity,  divi- 
dendy  set-off,  or  otherwise,  so  that  the  actual  loss  only  sbonld  be  allowed. 

By  section  7  of  the  act  it  was  provided  that  the  jndg- 
^rfjJjTLl!^'^*  ments  rendered  by  the  court  should  be  paid  by  the  Sec- 
retary of  the  Treasury  out  of  the  sum  of  money  paid 
to  the  United  Statee  under  the  Geneva  award  and  accruing  thereftoro,  not 
appropriated  to  claims  proved  under  prior  acts.  But  in  payment  of  the 
Jadgments,  a  distinction  was  made  in  section  8  between  claims  of  the  first 
elm  and  those  of  the  second.  It  was  provided  that  claims  of  the  first  class 
ihonld  be  paid  before  claims  of  the  second;  that  if  the  fund  should  be 
iDaofflcient  to  pay  the  Judgments  of  the  first  class,  they  should  be  paid  ac- 
cording to  the  proportions  which  thej'  severally  bore  to  the  actual  amount 
of  the  available  fund,  and  that  if  it  should  turn  out  that  the  available 
fond  was  anfficient  to  pay  Judgments  of  the  first  class  but  not  those  of  the 
■Mend,  the  latter  should  be  paid  according  to  the  proportions  which 
^ej severally  bore  to  the  residue  of  the  fund  after  the  Judgments  rendered 
in  the  f&ist  class  were  paid. 

By  the  ninth  section  of  the  act  it  was  made  the  duty 
JilpMBts  aad       q£  ^^  court  to  transmit  to  the  Secretarv  of  State  a 

classified  list  of  its  judgments,  with  interest  at  4  per 
<9ent  from  the  time  the  loss  accrued  to  March  31, 1877,  when  the  bonds  in 
whiehthe  fund  was  invested  were  canceled.  Of  this  list  it  was  provided 
^the  Secretary  of  State  should  transmit  a  certified  copy  to  the  Sccre- 
^^  of  the  Treasury,  who  was  directed  to  pay  the  judgments  in  accordance 
^th  the  provisions  of  the  act  to  nn  amount  not  exceeding  ''the  amount 
'^^i&siuing  of  the  Geneva  award  and  interest,  as  it  was  when  actually 
••▼ered  into  the  Treasury." » 

As  judges  of  the  new  court  the  President  appointed 
'"'Maad  of  tlM  Court.  Hezekiah  G.  Wells,  of  Michigan,  presiding  judge  of  the 

former  court,  as  presiding  justice;  and  James  Harlan, 
of  Iowa,  and  Asa  French,  of  Massachusetts,  as  dissociates.  Mr.  Wells  dis- 
charged the  duties  of  presiding  justice  till  November  10,  1884,  when  he 
signed  on  account  of  ill  health;  he  died  on  the  4th  of  the  following 
^pril.  On  his  resignation  .ludge  Harlan  was  designated  as  presi<ling 
Jttttiee,  and  his  place  as  jud^e  was  filled  by  the  appointment  of  Andrew  S. 
^por,  of  New  York. 

Dtniel  W.  I^ssenden,  of  Portland,  Maine,  was  appointed  clerk.  He  had 
pf^vionsly  served  as  clerk  of  the  court  of  Cumberland  C'ounty,  in  Maine. 

The  post  of  counsel  for  the  United  States  was  filled  by  the  designation 
^^  Mr.  Creswell,  who  discharged  the  same  function  before  the  first  court.- 


'The  decisions  of  the  court  wore  conclusive  as  to  the  amount  due,  but 
not  as  to  the  person  to  receive  it.  (  WilliaviH  v.  Heardj  140  U.  S.  529;  Jiutler 
▼.  Ooreley,  146  Id.  303.) 

*Inan  argument  before  Mr.  Evarts,  Secretary  of  State,  in  May  1879,  as 
to  whether  certain  awards  under  a  convention  with  Mexico  should  be  re- 
opened, Mr.  George  H.  Williams,  who  a])peared  for  La  Abra  Silver  Mining 
Company,  said  that  the  question  of  honor  w(ts  one  about  which  most  men 
differed,  and  in  this  relation  observed :  *^  We  recovered  an  award  of  fifteen 
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The  Dew  court  was  organized  on  the  13th  of  July 
Organitttion     of     the  jggg.    The  claims  filed  proved  to  be  exceedingly  nnm- 

Court;  Additional Les-  ,   , 

ialation  eroiis,  and  by  an  act  approved  June  3, 1884,  the  extBt- 

ence  of  the  court  was  extended  to  .December  31, 1885. 
The  powers  of  the  clerk  were  extended  for  an  additional  period,  not  to 
exceed  four  months  after  th<»  termination  of  the  existence  of  the  court,  for 
the  purpose  of  closing  up  the  business  of  his  office  and  depositing  the 
records  of  the  court  in  the  office  of  the  Secretary  of  State.  The  powers 
of  the  clerk^werc  8ub8e(iuently  extended  to  June  30, 1886.* 

By  the  act  of  1882  it  was  provided  that  the  judges  of 
EzpeiiMB  of  the  Court,   the  new  court,  and  the  clerk,  reporter,  and  counsel  for 

the  United  States  should  each  receive  the  compensa- 
tion provided  for  them  l)y  the  net  of  1874.  The  judges  therefore  received 
compensation  at  the  rate  of  $6,00()  per  annum,  the  clerk  $3,000,  the  short- 
hand reporter  $2,500,  and  the  counsel  for  the  United  States  the  fees 
attached  to  the  office,  or  a  substituted  compensation  of  $8,000  a  year.  By 
an  act  of  March  3,  1885,-  the  salary  of  the  clerk  was  raised  to  $4,400  per 
annuui.  In  the  summer  of  1885  a  question  was  raised  as  to  the  allowance 
of  certain  disburm'uients  which  had  been  made  by  direction  of  the  court. 
The  grounds  on  which  the  allowance  was  questioned  were  stated  in  a  let- 
ter of  Mr.  Bayard,  Secretary  of  State,  to  Presiding  Justice  Harlan,  of 
August  28,  1885.  The  judges,  the  clerk,  the  shorthand  reporter,  and  the 
counsel  for  the  United  States  constituted  the  entire  official  force  as 
expressly  enumerated  in  the  statutes;  and  by  the  act  of  1874,  which  was 
revived  in  this  particular,  it  was  provided  tliat  the  court  should  be  further 
allowed  'Hhe  necessary  actual  expenses  of  office  rent,  furniture,  fne\  sta- 
tionery, and  prill tinjx,  and  other  necessary  incidental  expenses."  Besides 
the  officers  above  enumerate<l,  however,  there  had  been  appointed  assistant 
counsel,  clerks,  insurance  experts,  and  other  officers,  who  were  compen- 
sated either  by  annual  salaries  or  by  fees.  To  the  payment  of  compensa- 
tion in  such  cases  objection  was  made  on  two  grounds:  (1)  That  the 
l)hrase  *'oth("r  necessary  incidental  expenses"  referred  only  to  such  sim- 
ilar expenses  as  had  not  before  been  expressly  enumerated,  and  therefore 
could  not  authorize  the  payment  of  salaries  or  fees  for  official  services; 
and  (2)  that  by  section  3682  of  the  Hevised  Statutes  of  the  United  States 
**no  moneys  appropriated  for  contingent,  incidental,  or  miscellaneous  pur- 
poses shall  be  expended  or  paid  for  official  or  clerical  compensation.*^ 
The  expenditures  to  which  these  objections  were  uiade  wore  defended  on 
the  ground  tliat  they  were  justified  by  precedent,  similar  expenditures  of 
the  first  conrt  having  been  duly  allowed  and  paid,  and  also  on  the  ground 
that  they  were  necessary  to  carry  into  full  and  complete  effect  the  object 


k 


millions  by  the  (Jeneva  award.  A  considerable  portion  of  it  remains  in 
the  Treasury.  Congress  is  troubled  to  find  the  persons  to  whom  it  belongs, 
but  nobody  contends  that  that  money  ought  to  be  returned."  At  this 
point  Mr.  Creswell,  who  ai>peared  at  the  hearing  as  counsel  for  Mexico, 
interrupted  and  exclaimed:  *'Yes;  they  do.  I  do."  (H. Ex.  Doo.103,48 
Cong.  1  sess.  523  ) 

•  Acts  of  Ai»ril  30, 1886,  and  June  2, 1886,  24  Stats,  at  L.  77. 

•23  Stats,  at  L.  141. 
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r  which  the  oonrt  was  constituted.'  On  September  11,  1885,  certain 
rictnrea,  apparently  proceeding  from  the  First  Comptroller's  office,  having 
»I>eftred  in  the  press  on  the  expenditures  of  the  court,  Mr.  Creswell,  who 
as  mentioned  as  having  been  partly  responsible,  addressed  to  the  First 
omptroller  a  letter,  in  which  he  took  exception  to  the  impugnments,  and 
)fended  himself  and  the  court.  After  maintaining  that  it  was  the  inten- 
on  of  Congress  to  give  him  a  salary  of  $8,000  a  year,  and  that  this  sum 
as  much  less  than  he  would  have  received  if  a  feo  had  been  taxed  in  each 
186  under  section  824  of  the  Kevised  Statutes  of  the  I'uited  States,  he 
ated  that  there  had  been  filed  in  the  court  5,751  petitions,  claiming  in 
16  aggregate  $28,000,000,  without  interest. 

While  the  accounts  were  suspended  a  number  of  the  attorneys  subscribed 
»  a  fund,  which  they  placed  in  the  hands  of  two  persons  as  trustees,  to 
Ivance  pay  "to  clerks  or  other  persons"  employed  by  the  court,  on  such 
jcurity  '*by  pledge  or  otherwise"  as  mi^ht  be  obtainable.  The  attor- 
eys  declared  that  they  took  this  step  in  the  interest  of  their  clients,  by 
'hom  the  expenses  must  in  the  end  be  paid,  the  statute  requiring  all 
cpenses  to  be  deducted  from  the  fund  before  its  distribution.  Some  of 
tie  attorneys  in  New  York  signed  a  paper  expressing  their  approval  of 
tie  employment  of  the  various  persons  in  question. 

The  question  of  legal  authority  was  removed  by  an  act  of  June  2,  1886, 
y  which  the  proper  accounting  and  disbursing  officers  of  the  Treasury 
rero  directed  to  audit  and  pay  the  controverted  expenses.-  It  appears  by 
sworn  statement  of  the  disbursing  officer  of  the  court  that  the  total  ex- 
enses  for  three  years,  exclusive  of  the  compensation  of  the  officers  expressly 
•rovided  for  by  law,  amounted  to  $341,216.34.=* 


*Mr.  Harlan  to  Mr,  Bayard,  September  5,  1S85.  (Letter  of  the  Secretary 
f  State,  and  response  thereto  by  the  Court  of  C'onimissioners  of  Alabama 
ll&lmB,  Washington,  1885.) 

*24  Stats,  at  L.  77.  It  was  hehl  that  the  accounting  officers  of  the 
Yeasnry  had  no  authority  under  this  statute  to  deduct  the  expenses  of 
he  (Jeneva  arbitration  from  the  fund.  ( Weld  v.  United  States^  23  Court 
f  Claims,  126.) 

'The  principal  items  in  this  sum  were  $127,908.48  for  assistant  counsel, 
114,535.42  for  printing,  and  $47,038.01  for  clerks,  janitors,  watchmen, 
I688eng6rs,  and  charwomen.  The  register  of  the  court  contained,  besides 
be  judges,  connsel,  and  clerk,  the  following  persons:  Asa  P.  French,  law 
lerk  to  judges ;  W.  1*.  F.  Churchill,  messenger  to  Judges;  W.  P.  Huxford, 
epnty  clerk;  F.  E.  Chapin,  docket  clerk;  Amos  1).  Allen  Journal  clerk; 
kxthar  B.  Nichols,  printing  and  file  clerk;  C.  S.  Cowie,  general  clerk; 
L.  L.  Jackson,  messenger  in  clerk's  office;  Walker  Blaine,  assistant  coun- 
el;  £.  Rosis,  stenographer  to  counsel;  J.  Martin,  messenger  to  counsel; 
'.  F.  Goodrich,  auditor  and  insurance  expert;  F.  D.  iiunt,  E.  P2.  Tilden, 
S.  O.  Goodwin,  and  George  Cowie,  assistants  in  auditor's  office;  H.  Grif- 
in,  messenger  in  auditor's  office;  J.  W.  White,  H.  A.  Heuriques,  G.  W. 
ioore,  A.  A.  Fengar,  captains  in  the  United  States  Revenue  Marine,  ma- 
ine  experts;  H.  Conquest  Clarke,  court  reporter ;  T.  Culbertsou,  marshal ; 
LBdrew  H.  Allen,  disbursing  agent;  A.  L.  Alexander,  Janitor;  F.  Muldoon 
Ad  Napoleon  Bouvet,  watchmen;  C.  A.  Clarke,  general  messenger.  As- 
istaot  counsel  on  behalf  of  the  United  States,  paid  by  fees,  were:  Balti- 
ttoie,  A.  H.  Hobbs;  Bangor,  C.  Hamlin;  Boston,  Godfrey  Morse,  W.  E. 
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The  court  adjourned  on  the  Slat  of  December  1885, 
Work  of  the  Court,     tho  day  fixed  by  law  for  the  termiDation  of  its  exist- 
ence. 
The  work  done  by  the  conrt  from  ite  organization  on  July  12, 1882,  to  its 
adjournment  on  December  31,  1885,  woe  as  follows : 

Fir8t-cl<M$  (exoulpaled-oruiser)  claimi. 

Number  of  cases  docketed 1,602 

.1  udgments  rendered  for  claimants 994 

Judgments  rendered  for  the  United  States 378 

Cases  dismissed 230 

Amount  recovered  in  jiidgments  for  claimants,  principal . .  $2, 153, 036. 25 
Amount  recovered  in  judgments  for  claimants,  interest  ...       1, 192, 980. 07 

Total 3,346,016.32 

Second'cJass  (war-jyTeniium)  claitM, 

Number  of  oases  docketed 4, 149 

.fudgnients  rendered  for  claimants'  cases 3, 662 

Judgments  rendered  for  the  United  States 260 

Cases  dismissed 267 

Principal  of  judgments  recovered  by  claimants $10, 705, 371. 43 

Interest  recovered  by  claimants 5, 607, 573. 10 

Total 16,312,944.53 

Separate  judgments  were  rendered  for  10,910  claimants,  and  the  whole 
u umber  of  judgments  was  11,377.'  ^ 

The  judgments  of  the  first  class  were  paid  in  full; 
Payment  of  Judgments,  and  in  order  that  the  proportion  paid  to  claimants  of 

the  second  class  might  be  increased,  it  was  provided  by 
an  act  of  June  2,  1886,^  that  to  the  balance  of  $9,703,904.89,  belonging  to 
tho  fund  proper,  there  should  be  added  the  money  derived  from  premiums 
on  the  sale  of  bonds,  making  in  all  the  sum  of  $10,089,004.96.  To  this  sum 
there  was  further  added  the  estimated  value  of  the  furniture  and  i>roperty 
of  the  court.  From  tho  aggregate  sum  so  ascertained  it  was  provided 
that  there  should  be  subtracted  the  expenses  of  the  court  actually  incurred 

Spear,  Tayson  E.  Tucker,  S.  H.  Phillips,  Moses  Williams;  Charleston,  South 
Carolina,  John  Wingate;  Chicago,  K.  S.  Tuthill;  Ellsworth,  Maine,  H.  E. 
Hamlin;  Honolulu,  Hawaii,  F.  P.  Hastings;  Lewiston,  Maine,  W.  H. 
White;  London,  England,  ¥j,  J.  MolTat;  New  Bedford,  C.  T.  Bonney; 
New  London,  Samuel  Park;  New  Orleans,  J.  S.  Whitaker,  J.  F.  Whit- 
aker,  C.  R.  Rice;  New  York  City,  (J.  G.  Frelinghuysen,  Hamilton  Fish, 
jr.,  R.  11.  Strahan,  C.  C.  Suydam,  B.  Piatt  Carpenter;  Philadelphia,  J. 
H.  Heverin;  Portland,  G.  M.  Seiders;  Portsmouth,  New  Hampshire,  W. 
Hackett;  San  F^rancisco,  W.  W.  Morrow,  F.  S.  Stratton;  Savannah,  J.  O. 
Ferrill;  St.  Louis,  Eleneious  Smith;  Wilmington,  Delaware,  John  C. 
Patterson. 

'  H.  Rep.  945, 49  Cong.  1  sess. 

2  24  Stats,  at  L.  77. 


THE    "ALABAMA"   CLAIMS   COURTS.  4665 

in  the  transaction  of  its  business  and  yet  to  be  incurred  by  closing  up  its 
affairs.' 

The  rules  adopted  by  the  second  court  were  substan- 
RoIm  of  Prootdnre.    tially  the  same  as  those  adopted  by  the  first,  with  such 

modifications    as  circumstances    rendered    necessary. 
The  rules  of  the  second  court  were  as  follows : 

"I.  The  clerk  of  the  coart  is  directed  to  file  of  record  all  claims  which 
may  be  transmitted  to  him,  and  to  ent«r  the  same  on  the  docket  in  the 
order  of  timo  in  which  they  may  be  received. 

"Claims  transmitted  by  mail  may  be  addressed  to  'D.  W.  Fesseudcu, 
^.f  clerk  of  the  Court  of  Commissioners  of  Alabama  Claims,  Washing- 
ton, D.  C.^ 

''II.  All  claims  must  be  verified  by  the  affidavitof  the  claimant,  and  filed 
in  this  court  at  or  before  12  m.  of  the  14tli  day  of  .Janujiry  188^^,  or  where 
good  reason  can  be  shown  for  a  failure  of  the  claimant  to  verify  his  own 
claim,  then  by  someone  on  his  behalf. 

''III.  Every  claim  shall  be  stated  in  a  petition  addressed  to  the  court  and 
signed  by  the  claimant  or  his  attorney. 

"The  petition  shall  set  forth — 

"  Ut.  The  title  of  the  case, with  the  full  Christian  names  and  surnames  of 
all  the  claimants,  the  places  and  times  of  their  birth,  and  the  pluoes  of  their 
residence  b.tween  the  13th  day  of  April  1861  and  the  9th  day  of  April  1865, 
hoth  inclusive. 

"  If  any  of  the  claimants  be  naturalized  citizens,  an  authenticated  certifi- 
<^&te  of  their  naturalization  shall  be  appended  tu  the  petition,  and  the 
Petition  shall  also  state  whether  the  claimants,  or  any  of  them,  have  been 
**atnralized  in  any  other  country  than  the  United  States,  and  if  not  so 
naturalized,  whether  any  and  what  steps  have  been  taken  toward  being 
•^naturalized. 

^'^.  A  plain  and  concise  statement  of  the  facts  and  circumstances,  giving 
Jl'^ceand  date,  free  from  argument,  an<l  stating  all  assignments  and  trans- 
'^rs,  whether  in  whole  or  in  part;  also  whether  the  claimant,  or  anyone 
^^  his  behalf  hiw  received  any  sum  or  thing  of  value  by  way  of  compen- 
sation, indemnity,  dividend,  set-otf  or  otherwise  upon  his  claim,  and  if  so, 
*|oni whom,  when, and  the  Hpecific;  amount  in  each  case;-  and  further  that 
l**e  claimant  at  all  times  during  the  period  includecl  within  the  dates 
''^feinbefore  named  in  this  rule,  bore  true  allegiance  to  the  United  States. 

**3d.  The  prayer,  in  which  the  claimant  shall  state  distinctly  the  amount 
^the  actual  loss  or  damage  for  which  he  asks  Judginent,  the  class  under 
**ich  he  claims,  and  the  date  from  which  he  claims  interest  thereon. 

*'The  claimant  shall  also  give  the  post-office  address  of  himself  and  of  his 

j*tomey;  and  may  .append  to  his  ])ef.ition,  as  exhibits,  the  instruments  or 

^cuments  to  which  it  refers,  but  shall  not  insert  the  same  in  the  body  of 


.    '  When  the  act  of  June  2,  1SH6,  was  passed,  several  new  bills  were  pend- 

^^  before  Congress  in  rolation  to  the  distribution  of  the  Geneva  award. 

^eof  these  bills  proposed  to  provide  for  the  arrangement  an<l  printing 

^  the  opinions  of  the  court  in  the  several  controverted  lases.     Another 

P^'oposed  that  the  payment  of  judgments  should  be  made  to  insolvents  in 

*^^rtain  cases,  instead  of  to  their  assiguees.     Yet  other  bills  proposed  to 

^^ate  a  new  conrt  and  a  new  fund,  out  of  which  a  new  class  of  claimants 

should  be  paid.    All  these  proposed  measures  failed  to  pass.     (H.  Kep. 

945,  49  Cong.  1  Sess. ) 

Ut  was  held  to  be  insufficient  under  this  rule  for  the  claimant  to  allege 
that  neither  he,  his  assigns,  nor  his  legal  representatives  had  "received, 
at  any  time  or  in  any  way,  compensation  or  indemnity  for  the  loss  of  said 
effects  from  any  insurance  company,  insurer,  or  otherwise." 
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the  petition.  Immediately  upon  the  filing;  of  any  petition,  fifty  ^  copiw 
of  tilt'  Hunie  and  tlio  uecoiiipanying  docnineuts  shall  be  printed  in  octavo 
form,  under  the  dirt'Ction  of  the  clerk,  for  the  use  of  the  court  and  conusel. 

**  ClaimantH  must  tile  separate  petitionH  uuder  each  of  the  classes  of  claimf 
named  in  section  5  of  the  act  entitled,  'An  act  reestahlishinji:  the  Conrt  o: 
CommisHioners  of  Alabama  Claims,  and  for  the  distribution  of  the  unap- 
propriated moneys  of  the  (leneva  award/  approved  June  5,  1H82;  but  anj 
number  of  claims  by  the  same  person,  coming  under  the  same  class^  ma) 
be  included  in  the  samt*  petition. 

*'  IV.  Parties  having  a  t'ommon  interest,  growing  out  of  the  destnictioi 
of  the  same  vessel  or  its  car^o  may  unite  in  one  petition  for  the  recover] 
of  their  respective  claims,  which  may  be  heard  together,  but  separatf 
judgments  shall  bo  ren<lered  in  the  case  of  each  claimant. 

*'  V.  Any  person  of  good  moral  character  admitted  to  practice  a^  attorney 
or  counsel  in  the  supreme  court  of  any  State  or  Territory  or  the  District 
of  Columbia,  or  in  any  of  the  Federal  courts,  on  tiling  with  the  clerk  a 
writteu  statement  of  the  date  and  place  of  such  admission,  with  his  name 
and  post-oiiice  address  in  lull,  may,  on  motion,  be  admitted  to  practice  in 
this  court. 

*'  VI.  It  shall  not  be  necessary  for  the  United  States  to  deny  specially,  in 
writing,  the  validity  of  any  claim;  but  a  general  denial  of  every  claim 
thall  be  enterc<l  of  record  by  the  «'lerk  as  of  course,  and  thereby  every 
material  allegation  shall  be  considered  as  piit  in  issue  by  the  United 
States. 

"  Objections  as  to  the  law  of  the?  case  may  be  raised  by  the  United  States 
at  any  stage  of  the  proceedin;j:s  by  demurrer,  stating  the  grounds  of  such 
objections  with  reasonable  certaiuty 

*'  VII.  Testimony  to  be  used  in  this  court  may  be  taken  before  a  commis- 
sioner empowered  by  any  circuit  or  district  court  of  the  United  States 
to  take  testimony,  on  a  rule  entered  of  record  in  this  court  for  that  pur- 
pose by  either  ])arty  in  any  pending;  «ase,  provided  twenty  days'  notice 
bo  given  to  the  adverse  party ;  but  notl)in«:j  herein  contained  shall  prevent 
the  taking  of  testimony  before  any  other  ]>erson,  with  the  leave  of  this 
court,  nor  ])revent  counsel  from  accepting,  by  agreement  in  writing,  a 
shorter  notice  tlian  twenty  days. - 

"  VIII.  It  shall  be  the  duty  of  the  eounsel  of  the  claimant,  at  least  ten 
days  before  tlie  day  of  hearing,  to  file  with  the  clerk  of  the  court  fifty 
copies  of  a  brief  (printed  in  octavo  form)  of  the  argument  in  behalf  of  the 
claimant.' 

"IX  Claims  supported  l)y  i)rinted  or  written  testimony  shall  be  first 
heard  in  the  order  in  which  they  stand  on  the  docket,  unless  otherwise 
specitically  ordered  by  tlie  court:  and  afterward  those  claims  shall  be 
heard  in  support  of  whieli  the  claimant  may  desire  to  introduce  oral 
testimony. 

*^  X.  In  cases  where  tlie  amount  claimed  exceeds  the  sum  of  one  thousand 
dollars,  the  claimant  shall  1)6  at  tiie  exjtense  of  printing  his  own  brief 
and  testimony.  In  cases  not  exceeding  that  amount,  the  printing  shall 
be  done  under  the  direction  of  the  clerk  of  the  court,  at  the  expense  ol 
the  United  States. 


•November  K),  1882,  this  rule  was  amended  by  substituting  '*sixty-five" 
for  ^*  fifty." 

2  It  has  been  held  that  secticm  S2:\  of  tbe  Kevised  Statutes  of  the  United 
States  limiting  the  compensation  of  commissioners  to  take  testimony  is 
inapplicable  to  a  connnissi(>n«r  :ii»poiiited  by  the  Alabama  claims  court. 
(Powers  v.  Manmnn,  151  Mass.  1570, 1>S  N.  K.  290.) 

^November  16.  1S82.  this  rule  Avas  amended  so  as  to  read:  *'It  shall  be 
the  duty  of  the  eounsel  of  the  claimant,  at  least  ten  days  before  the  day 
of  hearing,  to  tile  with  the  clerk  of  the  court  sixty-five  copies  of  a  brief 
(printed  in  octavo  form)  of  the  argument  in  behalf  of  the  claimant,  and 
u  like  number  of  copies  of  the  testimony.'' 
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''XL  The  time  to  be  occnpiecl  iu  the  oral  argninentH  of  counsel  shall  bo 

fOffolated  by  the  mle  in  force  in  tbo  Supreme  Court  of  the  United  States. 

'XII.  Whenever  any  deposition  or  dociinients  shall  have  been  filed  in 

My  case  before  this  court,  either  party  to  any  other  ca.se  may  use  such 

teetimony  on  the  hearing  thereof:  rrovidedy  Thtat  the  )>arty  so  desiring  to 

(ise  Bach  testimony  in  a  cose  in  which  the  same  was  not  originally  taken 

"hall  file  a  notice  m  the  case  in  which  such  testimony  is  souglit  to  be  used 

^va  days  bef(»re  the  hearing  thereof  of  his  intention  so  to  do,  specifying 

^faereiu  particularly  the  depositions  or  documeute  sought  to  be  used  and 

^he  case  or  cases  in  which  the  same  were  originally  taken. 

"  XIII.  In  the  case  of  any  claimant  who  may  bo*  absent  from  the  United 
°^tesat  the  time  of  the  making,  or  of  presenting,  his  petition,  such  peti- 
tion may  be  presented  and  veritied  by  the  attorney  iu  fact  of  such  daim- 
•'*^>  or  by  any  agent  specially  anthorizetl  thereto,  or  by  any  person  acting 
•f'tgent  or  next  friend;  but  in  every  case  of  a  petition  filed  without  pre- 
J^^ent  authority  specifically  given,  the  court  will  retiuire  subsequent  rati- 
^^^^^tion  of  such  petition  or  claim  by  the  claimant. 

**  Such  agency  or  ratificatitui  shall,  in  every  case,  be  duly  established  by 
P^^>€jf  to  the  satisfaction  of  the  court.  " 


the  6th  of  October  1882  the  court  adopted  the  following  additional 

*  *  J[IV.  All  attorneys  admitted  to  practice  iu  tho  Court  of  Commissioners 
^  -Alabama  Claims,  as  created  under  the  law  of  Congress,  approved  .lune 
^  'A.  D.  1874,  will  be  recognized  as  attorneys  in  this  court,  reestablished 
'"'^'^•r  the  law  of  Congress,  approved  June  5,  18><2. 

.  **  iV.  Attorneys  for  admission  to  practice  in  this  court,  besides  comply- 
J^S|^  with  the  other  requirements  of  tho  rules,  must  be  present  when  a 
*~         ion  is  made  for  their  admission.'  ^* 


n  the  20th  of  November  1882  the  court  ordered  that  *'  in  priuting  tes- 
"**^ony  the  formal  parts  of  documentary  evidence  upon  which  no  <iuestion 
*^*^«s  may  be  omitted,  tho  counsel  agreeing  thereto  by  a  written  instru- 
"^^rittobefilediu  tho  case."  On  the  1st  of  November  1883  the  clerk  of 
*"^  court  issue<l  a  circular  letter  containing  minute  din>ctions  as  to  print- 
™^»  so  aa  to  secure  uniformity;  and  on  tho  20tli  of  March  1884  he  issued  a 
*^^^her  circular  on  the  subject. 

On  the  5th  of  June  18S.3  tlie  court  adopted  the  following  instructions  to 
^Xtimissioners  employed  to  take  testimony : 

"Court  of  Commissioxkks  of  'Alabama'  Claims, 

''Junto,  1SS3. 

**Ord€redf  That  tho  clerk  of  this  court  be,  and  he  is  hereby,  directed  to 
^ue  the  following  iustnK'tions  to  commissioners  nppointe*!  and  author- 
ized to  take  testimony  to  l>e  used  in  tho  trial  of  causes  ]>ending  before  it, 
viz: 

"First.  That  so  soon  as  tho  testimony  taken  in  any  <'ase  in  which  the  sum 
claimed  is  one  thousand  <lollars  or  less  sliall  have  heen  roncIude<l  b^'  such 
commissioner  he  shall  forthwith  cause  the  same  to  bo  carefully  envel- 
oped, sealed  up,  and  properly  indorsi'd  witli  th»'  nunil)er  of  the  case,  and 
promptly  forwarde<l  by  tho  United  States  mail,  or  other  safe  conveyance, 
to  the  cferk  of  this  court. 

'^Second.  That  in  any  case  in  which  tlio  sum  claimed  is  more  than  one 
thousand  dollars,  wheu  tho  ti'stimony  sliall  havo  been  s<»  taken  aud  printed 
under  the  supervision  of  such  commissioner,  at  tho  e\i)ens(>  of  claimant, 


'  June  9, 1885,  the  court  ordered,  **  That,  hereafter,  all  niotions  or  papers 
of  any  kind,  in  adjudicated  c:ises,  shall  be  ])resented  by  the  attorneys  of 
record  in  such  cases,  or  by  some  attorney  of  this  court  in  their  behalf,  in 
open  court,  and  be  approved  by  the  court  before  the  clerk  is  authorized 
to  file  the  same.'' 
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it  Hliall  be  forthwith  sealocl  up  iind  forwarde<l  in  liko  manner  to  the  clerl 
of  thirt  ronrt. 

''Third.  Tliat  in  any  matter  of  contention  between  a  commissioner  o 
IhiH  court  and  claimant  an  to  the  rate  and  amount  of  fees  charged  by  sue] 
connniHsioner  for  liis  otlicial  Hervice  in  any  case,  the  rate  named  in  thi 
statutes  of  the  United  States  must  govern. 

''  Fourth.  Tliat  testimony  thus  taken  by  any  commissioner  mnst  not  hi 
withheld  from  this  court  on  account  of  nonpayment  of  fees  charged  ii 
cxcetiM  of  the  rate  prescribed  by  the  laws  of  the  United  States  for  sncl 
servic*'. 

"  Fiftli.  That  in  case  of  a  contention  between  any  snch  commissioner  anc 
a  claimant  in  relation  to  rate  or  amount  of  fees  charged  for  official  servic< 
in  any  case,  for  which  Hervice  a  rate  of  fees  is  not  prescribed  by  the  lawi 
of  the  Unit<Ml  States,  the  question  may  be  submitted  to  the  clerk  of  thii 
court,  to  be  decided  by  him,  subject  to  the  ap]>royal  of  the  court;  but  th< 
testimony  must  nut  be  withheld  from  the  court  during  tlie  pendency  o 
the  controversy." 

From  tiuK^  to  time,  as  occasion  arose,  the  court  issuec 
roce  ure  u  to     ar    ,,p^|yj.j,  j,j  relation  to  the  proof  and  valuation  of  wai 

FreDniumi. 

premiums.    These  orders  were  as  follows: 

''Court  of  Commissionrrs  of  'Alabama'  Claims, 

**  March  1,  1S83. 
^*()rderedf  Thsit  in  the  disposition  of  elaims  of  the  second  class,  for  th« 
payment  of  <lainis  for  war  risks,  this  court  will,  in  its  estimate  of  th( 
value  of  scri])  dividends,  receive  proof  of  its  market  value  at  the  date  o: 
its  issue,  and  will  be  governed  by  that  proof  when  iiroperly  submitted. 
Attest: 

I).  W.  Fk8SKN1>kn,  C/erit."i 

'* Court  of  Commissionrrs  of  'Alabama'  Claims, 

"J/arc^7,  1SS3. 

**  Ordered,  That  the  court  will  designate,  in  such  ])laces  where  policie 
covering  war  risks  were  issued  during  the  war  of  the  rebellion,  as  it  ma; 
deem  necessary,  competent  persons  who  may,  at  the  retinest  of  the  claimant 
under  the  second  class,  ainl  at  the  proper  cost  and  expense  of  such  claim 
ants,  make  up  from  the  books,  records,  and  data  of  the  insurance  compa 
nies,  scliedules  showing  tlie  particulars  concerning  each  ]>remium  for  wa 
risk  paid,  and  for  which  a  claim  shall  have  been  duly  filed,  including  th« 
number  and  date  of  the  policy,  the  date  of  the  insurance,  in  whose  nami 
such  insurance  was  made,  the  sum  insured,  to  whom  payable,  and  th( 
subject  of  the  risk,  the  amount  of  war  and  marine  premium,  the  amoun 
of  war  premium,  when  such  premium  was  paid — whether  by  note  or  oasl 
payment,  and  what,  if  any,  i>erccntago  of  scrip  was  declared  or  issuec 
for  or  on  account  of  such  ]»romiuni,  and  the  face  value  of  such  scrip. 

''Such  schedules,  when  pre])are(l  an<l  verified  in  each  case  in  which  the} 
are  to  be  used,  by  tlie  oath  of  the  i>arty  preparing  them,  either  in  thii 
court  or  before  some  commissioner  api)ointed  by  tlie  court  to  take  testi 
mony  in  cases  coming  before  it,  in  like  manner  as  other  testimony  in  sai( 
cases  is  verified,  and  subject  to  the  right  of  cross-examination  on  the  par 

'June  1,  188.'i,  counsel  for  the  I'nited  States  issued,  for  the  iuformatioi 
and  guidance  of  attorneys  for  claimants  nf  class  2,  a  table  showing  scrij 
divi<lends  declared  by  certain  insurance  companies.  He  announced  tha 
he  would  insist  upon  a  deduction  of  those  dividends  from  the  amounts  o 
premiums  i)aid.  As  stated  in  the  rule,  the  measure  of  value  adopted  fo 
that  purjiose  was  the  market  value  of  the  scrip  at  the  date  of  its  issuance 
The  court  was  able,  however,  as  the  result  of  the  trial  of  a  number  o 
cases,  to  fix  the  valuation  of  the  scrip  of  certain  companies  at  a  certaii 
figure  for  each  year  from  1861  to  18G5,  inclusive. 
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of  the  United  States,  maT  thereafter,  exoept  as  hereinafter  provided,  be 
introdaoed  in  eridenoe  either  by  the  claimants  or  by  the  United  States, 
Qponthe  trial  of  the  respective  causes  to  which  they  relate,  and  shall  be 
neeived  as  prima  faeie  evidence  of  their  contents,  except  as  to  the  inter- 
tttof  saeh  claimants  in  the  premiums  in  such  schedules  referred  to;  but 
nothing  herein  contained  shall  be  deemed  to  prejudice  or  affect  the  right 
of  or  prevent  the  counsel  on  behalf  of  the  United  States  or  counsel  for 
my  claimant  from  contradicting  any  such  schedule,  or  from  introducing 
proof  of  tibe  incorrectness  of  the  same  or  any  part  thereof,  and  no  such 
lohednle  shall,  after  objection  thereto  by  the  counsel  on  behalf  of  the 
United  States,  or  the  counsel  for  the  claimant,  be  received  in  evidence  as 
iforesaid,  nnlessi  the  person  making  the  same  and  the  books,  records  or 
dsta,  f^om  which  the  same  was  made,  shall,  after  ten  days'  notice  in  writ- 
ing by  the  counsel  making  objection  to  the  introduction  thereof  to  the 
opposing  counsel,  be  prodncea  for  examination  and  inspection  by  said 
eoontiel  before  this  court. 

"Nothing  herein  contained  shall  be  deemed  to  prevent  any  claimant  from 
making  proof  of  his  claim  in  any  manner  other  tnan  hereinafter  provided, 
ind  in  conformify  with  the  rules  of  law." 

''Court  of  Commissioners  of  'Alabama'  Claims, 

''April  S7, 1883, 

"Oidertdf  That  in  all  cases  under  the  second  class  coming  before  this  court 
claimants  are  require<l  to  file  with  the  clerk,  at  least  ten  days  before  said 
casM  are  heard,  the  original  policies  of  insurance  upon  which  payments 
for  war  premiams  were  made,  where  said  policies  are  in  existence  and  can 
he  produced.  Where  the  original  policies  can  not  be  produced,  thei  r  place 
nav  be  Hupplied  by  copies  thereof  duly  sworn  to  before  any  officer  quali- 
fied to  administer  oaths. 

"Attest: 

"D.  W.  Fessendbn,  Clerk,*' 

"Court  of  Commissioners  of  'Alabama'  Claims, 

''February  19  ^  1884, 

''The  court  has  considered  all  the  evidence  before  it  upon  the  question  of 
tte  practice,  which  is  alleged  to  have  been  followed  by  the  Columbian  In- 
SQrance  Company,  of  New  York,  of  making  certain  rebates  on  preminms 
paid  by  parties  taking  out  jiolicios  in  that  company,  and  it  is  thereupon — 

^'Ordered,  'That  the  rule  adopted,  and  hereafter  to  be  followed  by  the 
court  in  respect  to  such  policies,  will  be  as  follows: 

**  (Except  m  c.ises  where  it  is  specifically  shown  that  no  such  rebate  was  in 
fi^ allowed,  a  deduction  will  be  made  from  tho  amount  of  war  preminms 
claimed  to  have  been  originally  paid  to  said  company,  of  10  per  cent  where 
the  insurance  was  on  vessel  and  freight,  and  of  15  per  cent  where  the 
inaorance  was  on  merchandise. 

"But  this  rule  shall  not  be  construed  as  relieving  claimants  from  show- 
ing, under  the  existing  rules  and  practice  of  the  court,  the  actual  amount 
of  scrip,  rebate,  or  deauction  in  any  form,  made  by  the  said  company  on 
uid  policies. 

"Attest: 

**D.  W.  Fessenden,  CUirk.^' 

'Court  of  Commissioneks  of  'Alabama'  Claims, 

"November  IS,  1884, 

"Ordered^  That  in  view  of  the  limited  time  prescribed  for  the  duration  of 
this  court,  and  the  large  number  of  cases  of  the  second  class  remaining 
antried,  counsel  in  charge  of  such  cases  are  hereby  directed  to  file  imme- 
diately all  necessary  vouchers  therein,  so  as  to  enable  the  insurance 
examiner  to  prepare  his  reports  with  the  least  possible  delay. 

"Such  Touchers  consist  of: 

"First.  Ori>(inal  policies. 

"Second.  Copies  of  policies  under  oath  made  prior  to  appointment  of 
examiners. 
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'^  Third.  Certificates  of  examiners  under  oath  before  United  States  com- 
misHiuners. 

'*  Fourth.  All  other  evidence  sbowinc  payment  of  war  premiums. 

''Certificates  of  notaries  public  t4i  SiiTietlnieH,  and  other  similar  forms  of 
veriHcation,  are  not  admissible  to  establish  the  payment  of  war  premiums. 

"Attest: 

"D.  W.  Fessbkden,  Clerk:* 

"Court  of  Commissioners  of  'Alabama'  Claims, 

'*ApHl  g,  1885, 

"memorandum  of  decision. 

"  Recnrrin  ji^  to  the  qnestion  raised  yesterday  as  to  the  necessity  of  proof  of 
inability  to  produce  orij^iDal  pipers,  as  a  condition  precc»dent  to  thead- 
miHtfibiliiy  of  copies  tncreof,  or  other  secoudary  testimony  to  establish  the 
payuient  of  premiuuKs  for  insurance  against  war  risks,  after  mature  reflec- 
tiou,  the  court  has  couie  to  the  conclu>iou  that  the  well -understood  prin 
ciples  of  law  bearing  on  that  question  must  be  observed. 

"Hut  it  appearing  to  the  court  that  in  many  cases  the  cnrrent  book  en- 
tries of  insurance  contracts,  made  at  the  dati^  of  the  issuance  of  policies, 
are  iu  substance  du])licates  of  said  contracts,  in  which  the  conditions  of  the 
said  contracts  are  all  set  forth,  and  on  which  subsequent  modilicationa 
are  usually  entered,  and  which  modifications  are  less  frequently  indorsed 
on  the  ])olicies  delivered  to  the  insured,  such  orij^inal  book  entries  which 
appear  to  be  in  fact  substantial  du])licate  policies  may  be  admitted  as 
primary  testimony. 

"In  cases  submitted  during  this  week,  in  which  judgments  have  been 
announced  in  favor  of  claimants,  and  in  which  the  testimony  is  deficient 
as  to  the  (questions  above  indicated,  an  order  will  be  entered  to  withhold 
certification  of  judgments,  preliminary  to  the  vacation  thereof,  if  such 
satisfactory  testimony  shall  not  be  sujiplied  within  the  next  thirty  days. 

"To  obviate  the  necessity  of  recalling  witnesses  in  these  cases  above  in- 
dicated, and  subseijucut  cases  of  like  character,  claimants  may,  if  they 
shall  so  prefer,  produce  the  compauy^s  books  in  this  court." 

On  the  26th  of  March  1883  the  court  ordered  that 
Practice  M  to  Amend-  u  ^u  , notions  to  amend  shall  be  in  writing  and  filed 

with  the  clerk  iu  the  respective  cases  to  which  they 
apply;''  that  ^'notice  thereof  accompanied  by  a  copy  of  the  proposed 
amendment  '^  should  "  be  given  to  the  counsel  for  the  United  States  at  the 
time  of  filing  the  sanie;^'  and  that  such  motions  would  be  disposed  of 
"  when  said  cases  were  heard,  unless  sooner  called  up  by  agreement  of 
counsel  or  by  direction  of  the  court.''  Where,  after  the  time  for  filing 
claims  had  expired,  a  motion  was  made  for  leave  to  amend  a  petition  by 
inserting  iu  it  a  new  item  of  war  premium,  the  court  refused  the  motion 
on  the  ground  that  the  item  ctmstituted  a  new  and  distinct  claim  ' 

On  the  26th  of  January  1883  the  court,  "  in  view  of 
Order  of  Businew.     the  delay  on  the  part  of  counsel  for  claimants  to  pre 

pare  their  cases  for  hearing  »  »  *  ^  a^j  pf  ^jj^ 
necessity  for  immediate  action  looking  to  the  disposition  of  these  cases 
within  the  time  fixed  by  law,"  announced  that  on  the  14th  of  February 
the  docket  would  be  called  down  to  case  No.  1.500,  inclusive,  and  that 
cases  would  bo  disposed  of  in  their  order,  unless  for  good  cause  shown  a 
postponement  should  be  granted.  Counsel  were  therefore  notified  that 
they  should  at  once  jtroceed  to  take  testimtmy  in  the  cases  in  question, 
and  that  "unnecessary  delay"  in  so  doing  would  not  be  accepted  as  a 
ground  for  further  postponement.    On  the  29th  of  June  1883  the  court 

'  Ballard  v.  United  States,  No.  444,  class  2. 
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^journed  to  the  first  Wednesday  in  the  ensuing  October,  at  the  same  time 

aDnooncing  that  when  it  reassembled  it  would  **  immediately  thereafter 

begin  the  second  regular  call  of  the  calendar,  commencing  with  No.  1 

aDd  procee<ling  consecutively  with   the  cases  untried  in   the  order  of 

their  numbers;  reserving,  however,  tho  right  to  group  cases  relating  to 

the  same  ship  or  subject-matter  until  further  order  of  the  court,  provided 

connsel  for  the  claimants  give  at  ie:ist  ten  days'  notice  to  the  counsel  on 

behalf  of  the  United  States  of  the  cases  they  may  desire  to  so  group.''    On 

the  18th  of  February  1884  an  order  was  made  to  the  effect  that  on  and 

after  the  third  Monday  of  the  next  month  cases  tried,  or  submitted  to  the 

court  on  testimony  and  briefs,  would  not  be  suspended  for  the  production 

of  further  testimony,  but  that  final  judgment  would  be  entered  on  the 

evidence  then  before  the  court. 

By  the  third  section  of  the  act  of  .June  3,  1884,  extending  the  duration 
of  the  court,  it  was  provided  that  the  court  sliould  proceed  with  all  con- 
venient dispatch  to  the  final  adjudication  of  all  claims  of  the  first  class, 
^nd  that,  as  soon  as  it  should  be  satisfied  that  the  aggregate  of  the  judg- 
ments of  that  class  with  interest  would  not  exceed  the  amount  of  the  fund 
^fter  the  deduction  of  expenses,  it  should  report  a  list  of  all  such  jmlg- 
^vnents  then  rendered  in  order  that  they  might  be  paid.    Any  subsequent 
«j  ndgments  of  the  first  class  w^re  directed  to  be  reported  in  like  manner, 
4fts  from  time  to  time  they  should  be  rendered.     Acting  upon  these  provi- 
sions the  court  on  June  19,  188-1,  directed  the  clerk  to  prepare  a  complet^^ 
^  ist  of  judgments  of  the  first  class,  with  interest  reckoned  on  each  one. 
^Dn  the  26th  of  July  notice  was  ])ubli8hed  that,  in  accordance  with  the 
^"^uirements  of  the  law,  a  report  h<ad  been  made  of  all  judgments  of  the 
-Crst  class  from  the  organization  of  the  court  to  the  22d  of  July  1884,  inclu- 
sive.    From  this  list,  however,  there  were  omitted  certain  cases  in  which 
*  ^motions  for  vacating  judgments  an<l  for  new  trials''  were  pending. 

These,  and  the  cases  in  which  no  Jndgmetit  had  been  rendered,  yet 

^"emained  to  be  disposed  of.     To  facilitate  tiieir  disposition  the  court  on 

'^he  22d  of  July  ordered  that,  u})on  its  reassembling  on   the  15th  of  the 

Ensuing  October,  all  cases  of  the  first  class  should  be  peremptorily  called 

in  their  numerical  order,  and  that  those  not  ready  for  trial  should  be 

ilismissed  until  special  and  satisfactory  reasons  shouhl  be  shown  to  the 

<^•ontrary;  and  that  as  soon  as  coses  of  the  first  clasH  should   have  been 

flisposed  of  a  peremptory  call  should   be  made,  and  enforced  by  a  like 

'penaltyi  of  all  remaining  cases  of  the  second  class,  '*it  being  understood, 

liowever,  that,  as  heretofore,  counsel  for  claimants  may  at  the  trial  group 

their  cases  of  each  separate  class,  witli  the  consent  of  the  counsel  on 

behalf  of  the  United  States  first  had  and  obtained."    February  20,  1885, 

the  court  made  a  peremptory  order,  requiring  all  cases  not  previously 

disposed  of  to  be  ready  for  trial  on  the  2()th  of  the  ensuing  May,  subject  to 

be  called  up  at  any  time  thereafter  in  their  numerical  order;  and  on  the 

27th  of  July  it  was  ordered  that  on  and  after  the  5th  day  of  the  ensuing 

October  cases  remaining  on  the  docket  untried  and  not  dismissed  should 

be  called  and  finally  disposed  of  in  th(>ir  numerical  order,  commencing 

with  the  first  untried  case.     Finally  on  November  23,  1885,  it  was  ordered 

that  all  motions  for  rehearing  or  for  the  introduction  of  further  evidence 

should  be  presented  on  or  before  the  2d  of  December,  and  that  no  such 

motions  would  be  received  after  that  date. 
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On  questions  of  sabstantive  law  the  aeoc 

MwnlBf  of  Prot^on  generally  followed  the  decisions   of  the  ft 
of  Uiiitod  8tfttos« 

wherever  they  were  applicable.    Bat  on  the 

as  to  who  were  entitled  to  the  ''protection  of  the  United  8tal 

premises,''  the  second  court  departed  firom  one  of  the  opinions  ol 

court.    We  have  seen  that  the  latter  court  disallowed  claims  for 

British  subjects  serving  on  American  vessels  which  were  dest 

Confederate  cruisers,  on  the  ground  that  it  did  not  appear  to  be  t 

tion  of  Congress  to  admit  British  subjects  to  participate  in  the  dis 

of  the  money  paid  by  their  government  under  the  Geneva  awar> 

has  been  said  that  this  was  '*  the  only  case  where  the  written  o 

the  Judges  did  not  meet  with  a  very  general  acceptance."^    As  1 

1874  did  not  clearly  disclose  an  intention  to  allow  such  claims, 

court  argued  that  Congress  did  not  intend  to  allow  them,  since  t 

not  among  the  purposes  for  which,  ns  shown  by  the  diplomat 

spondence  and  the  termn  of  the  award,  ''Great  Britain  supposec 

paying"  the  money.    The  second  court  naturally  rejected  this  a; 

which  was  at  variance  with  the  principle  on  which  the  act  of 

based,  and  held  that  the  claims  of  British  subjects  serving  on 

American  vessels  were  admissible.- 

The  question  as  to  whether  British  subjects  were  entitled  to  th 

tion  of  the  I7nitcd  States  in  the  premises  was  raised  again  in  th 

certain  members  of  the  association  of  underwriters  known  to  the 

cial  world  as  the  London  LloydH.    In  this  case  the  court  held 

claimants  were  not  entitled  to  the  protection  of  the  United  Stal 

claim  to  the  protection  of  a  government  might,  said  the  court,  em 

a  person's  natural,  civil,  and  political  rights;  (2)  his  rights  of  ] 

and  (3)  his  right  of  freedom  from  needless  restraint.    The  clai 

queHtion  were  not  at  the  time  of  their  loss  subject  to  the  juried 

the  United  States;  they  were  not  citizens  of  the  country;  thej 

reside  within  its  territorial  limits;  nor  were  they  sailing  under  it 

the  high  seas.     They  had  not  given  their  allegiance,  either  tem] 

permanent,  to  the  United  States,  and  consequently  had  not,  said  t 

established  the  reluti<m  birtween  themselves  and  the  Govcmmc 

United  States  on  which  a  personal  right  to  claim  its  protection  d 

The  only  questicm  that  remained  was  whether  they  could  claim 

of  protection  in  respeet  of  the  property  that  was  insured  by  t 

destroyed.    In  certain  cases,  said  the  court,  the  owner  of  proper 

be  entitled  to  the  protection  of  his  sovereij^n  in  respect  of  properi 

the  jurisdiction  of  another  sovereign,  but  this  right  of  protection  < 

upon  the  existence  of  title  in  the  property.     In  the  present  case  t. 

ants  were  not  owners  of  the  i)roperty  at  the  time  of  its  loss,  nor 

possess  a  right  of  control  in  respeet  of  it.     They  were  merely 

Their  demand  was  not  in  reality  for  th(^  loss  of  property,  but  fo 

nity  on  account  of  a  loss  in  their  bnsiness  as  insurers  of  certain 

on  the  high  seas  under  the  ilag  of  the  United  States.     It  was 

tended  that  the  insurance  contra<'ts  jiassed  the  title  to  the  propi 

the  insured  to  the  insurers;  and  it  eonld  not,  said  the  court,  be  mi 


'  Hackett's  Geneva  Award  Acts,  75. 
2  CasHdy  v.  Uniied  States,  No.  ill. 
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that  the  claimantH  were  entitled  to  the  protection  of  the  United  States  iu 
the  condact  of  thefr  basiness  as  inHtirers,  since  it  was  shown  that  this 
hwiiiess  was  oondacted  exclosively  in  London  and  within  the  exclusive 
jarisdietion  of  Great  Britain.  Judgment  was  therefore  entered  for  the 
t'nited  States.! 

The  question  of  protection  also  arose  in  the  case  of  certain  American 
cliimants  for  premiums  paid  for  insurance  against  war  risks  on  goods 
"hippeil  on  British  vessels.    Objection  was  made  to  the  allowance  of  these 
elaims,  on  the  ground  (1)  that  as  the  shipments  were  made  on  neutral 
*hips  there  was  do  war  risk  to  be  insured  against,  and  (2)  that  as  to  such 
■hjpmentsthe  claimants  were  not  entitled  to  the  protection  of  the  United 
States  in  the  premises.    The  court  deemed  neither  of  these  objections 
^ell  founded.    The  court  held  that  it  was  a  matter  of  interest  to  the 
tlnited  States,  daring  the  civil  war,  that  its  commerce  should  be  kept  up 
^en  in  foreign  ships;  and  that  American  shippers  ought  not  to  be  denied 
l^ief  becanse,  when  a  large  part  of  the  American  merchant  marine  had 
l>eai  driven  firom  the  seas,  they  used  foreign  ships.    Harlan,  P.  J.,  dis- 
sented.'   The  court  said : 

"The  more  restricted  right  which  an  alien  may  have  to  demand  protec- 
tion for  his  person  and  propertv  of  the  stat«  where  ho  in  temporarily 
Sojourning,  does  not  at  all  take  the  place  of,  or  interfere  with,  this  higher 
^laim  to  the  protection  of  his  own  government.  Jiehind  this  special  and 
present  protection  which,  under  the  recognized  law  of  nations,  the  flag 
^flTonls,  tnere  is  the  final  right  of  appeal  to  the  government  of  his  allegi- 
«iDce,  which  every  American  citizen  has  at  all  times  and  in  all  places. 
.And  it  is  this  broader  and  more  compreliensive  right  which  we  think  was 
^contemplated  by  the  framers  of  the  statute.'^ 

Harlan,  P.  J.,  arguing  against  this  view,  maintained  that  the  goods  in 
question  were  at  the  time  under  the  protection  of  Great  Britain  and  nut 
^f  the  United  States.  He  placed  much  emphasis  on  the  position  of  the 
Xlnited  States  in  respect  of  claims  growing  out  of  the  bombardment  of 
^reytown,  likening  the  property  of  an  American  citizen  on  a  British  ship 
^n  the  high  seas  to  that  of  the  French  subjects  in  Greytown.  When  the 
^Yench  Government  presented  claims  for  the  destruction  of  their  property, 
%he  United  States  replied  that  they  must  look  for  indemnity  to  the  com- 
^nonity  to  whose  protection  they  had  committed  their  persons  and  prop- 
erty. He  also  contended  that  the  words  ^'entitled  to  the  protection  of 
iLhe  United  States  in  the  premises  *'  could  only  refer,  when  the  subject-matter 
of  the  act  was  examined,  to  *^ property  sailing  on  the  high  seas  under  the  flag 
o/  the  United  States." 

It  was  held,  following  the  decision  of  the  first  court,  that  a  colorable 
"transfer  of  a  vessel  of  the  United  States  which  had  been  captured  by  a  Con- 
lederate  cruiser  to  the  British  tlag,  in  order  to  rescue  her  from  the  hands 
of  the  captors,  did  not  forfeit  the  protection  of  the  United  States.^ 

Another  iui]>ortaut  question  decided  by  the  court 
w^t  Oonstitated  a  ^^^  ^j^^^  ^^  ^^  what  constituted  i\  Confederate  cruiser 

within  th9  meaning  of  the  act  of  1882.     '1  his  question 
did  not  arise  before  the  tirst  court,  because  the  t-ruisers  for  whose  acts 


*  Biseoffet  aU  v.  United  States,  No.  5693,  class  1. 
'^TkePaoifio  Mills  v.  United  States,  No.  793,  class 2. 

*  T^Ur  Y.  United  States,  No.  4438,  class  1. 
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cliiiuiH  woro  allow^ud  wuro  Hpecificatiy  4le.si|;nate<l.  The  act  of  1882,  how* 
ever,  inclii(l<Ml  iUmt'whiniUi  cniUerH  generally.  Tho  constraction  to  be 
plu(:4Ml  upon  this  tiTni  wan  iirst  decided  by  the  court  in  the  case  of  the 
Roanoke,  a  merchant  stt'anier  plying  between  New  York  and  Havana.  On 
September  2J),  18<U,  when  on  her  regular  voyage  to  New  York  and  when 
ulNMit  sixty  milcH  out  from  Havana  on  the  high  seas,  she  was  forcibly 
taken  posHesHion  of  by  one  John  C.  Hraine  and  certain  officers  and  men 
undf^r  his  command,  all  of  whom  had  gone  on  board  the  vessel  at  Havana 
in  the  diHgnJHe  oi'  jiaHHcugcrH.  Subsequently  the  vessel  was  burned  by 
her  ca]>tors  Her  owncrH  made  a  claim  for  her  loss  on  the  ground  that 
Itrainc;,  who  held  a  <*onimiHsion  from  the  Confederate  secretary  of  the 
navy,  had  made  bin  way  from  Hermuda  to  Matauzas  on  a  schooner  called 
tlic  UfHolutiotif  whi(;h,  it  was  contended,  was  to  be  considered  for  thepnr- 
poHCs  of  the  (;aHe  as  a  Confederate  cruiser.  The  schooner,  however,  was 
unarme<l,  and  on  her  arrival  at  Matanzas  was  condemned  and  sold,  and 
Hraine  and  bin  men  went  as  ]>asseu;{erH  to  Havana,  where  they  remained 
until  they  boarded  the  Roanoke.  The  court  held  that  neither  the  Resolution 
nor  Hraine  and  liiM  men  could  be  considered  as  ^'Confederate  cruisers;'' 
that  the  term  '' (Umfederato  cruiHcrs'^  in  the  act  of  1882  ''was  intended 
by  (Congress  ti>  include  only  armed  vessels,  public  or  private,  fitted  for 
hostih^  operatioUH  upon  the  high  seas,  and  acting  under  the  authority  of 
the  ('on federate  governmiiut." 

The  same  (jueHtiou  was  next  determined  in  the  case  of  the  Boston,  which 
was  one  of  tho  veSHelHcxt-luded  from  consideration  by  the  Geneva  tribunal 
for  want  of  evid«n<e.  The  IIohIoh  was  originally  a  steam  towboat,  in  the 
merchant  marint^  si^rvice,  plying  on  the  Mississippi  River  between  New 
Orleans  and  the  (iulf  of  Me\ic(».  Slie  was  captured  on  the  night  of  June 
0,  18<>!i,  by  one  James  Duki*  an<l  certain  other  persons  who,  armed  with 
short  rifles,  sabers,  and  pistols,  came  on  board  by  means  of  a  barge  or  row- 
I»oat,  overpowered  the  crew,  and  caused  the  Boston  to  be  sti^amed  down 
the  river  to  tht^  (lulf  of  Mexico,  wh(;r(;  he  formally  declared  her  to  be  a 
prize  of  the  Con  federate;  States,  put  her  crew  under  duress  as  jtrisoners  of 
war,  and  ran  up  tiie  (-onfederate  lla<j;.  On  the  same  night,  using  the 
lioHton  for  tiio  purpose,  Duke  and  his  men  captured  and  destroyed  the 
bark  Lenox  near  the  mouth  of  tho  Mississippi  River.  The  court  held  that 
tho  Boston  was  not  a  "('onfederate  cruiser."  The  Boston  vraB  not,  said 
the  court,  speaking  through  .fudge  Harlan,  armed  or  "fitted  for  hostile 
operations  on  the  high  seas.'*  She  was  in  a  condition  at  the  time  to  be 
used  only  as  •*  a  transjiort  to  carry  the  assailants  to  their  intended  victims 
and  jdunder,"  antl  differed  from  tins  barge  used  by  the  same  men  in  her 
capture  only  in  being  propelled  by  steam,  while  the  barge  was  propelled 
by  oars.  "In  tho  opinion  of  the  court,"  said  Judge  Harlan,  ''the  mere 
]»re8<M)ce  of  armed  invw  on  board  an<l  in  control  of  a  vessel  on  the  high 
seas  is  not  sutTlici<*nt  to  establish  the  character  of  the  craft  as  a  Confederate 
cruiser  within  tho  nn-aning  of  the  statute.  And  if  the  vessel  used  in 
(^fleeting  this  capture  had  been  of  such  construction,  or  so  armed  and 
equipped  as  to  be  itself  an  iuii)lemeut  of  warfare  on  the  high  seas,  being 
under  the  c(»ntrol  of  an  eflective  force  of  armed  men,  it  would  still  have 
been  necessary  to  prove  by  competent  evidence  that  the  expedition  was 
at  the  time  acting  under  the  authority  of  tiie  Confederate  government  to 
bring  it  within  the  requirements  of  the  statute.'' 
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The  claunaiits  endeavored  to  show  that  James  Duke  was  au  officer  in 
the  Confederate  navy  (1)  by  the  oral  testimony  of  witnesses  as  to  what  he 
said  before,  at,  and  after  the  capture  of  the  Lenox;  (2)  by  a  certified  copy 
of  the  proceedings  of  an  alleged  Confederate  prize  court  under  whoso  de- 
cree the  Boston  was  seized  and  sold;  and  (3)  by  a  copy  of  the  Confederate 
Naval  Register  containing,  under  the  head  of  '^  deaths,  resignations,  cas- 
ualties," the  entry:  ''Duke  James,  acting  master  Nov.  20,  1863."    The 
coart  held  that  his  character  as  an  officer  was  not  satisfactorily  proved. 
''Hot,"  said  Judge  Harlan,  ''if  it  had  been  conclusively  proved  that  said 
I^nke  was,  at  the  time  of  the  capture  of  the  Letiox^  au  officer  in  the 
Confederate  navy,  that  fact  and  his  presence  in  command  of  a  ship  on  the 
^igh  seas  would  not,  in  the  opinion  of  the  court,  considered  in  the  light  of 
*n  the  decisions  cited  on  the  trial,  raise  the  legal  presumption  that  he 
^as  acting  under  the  authority  of  the  Confederate  government,  unless  it 
Were  also  shown  that  the  ship  was  a  public  vessel  in  commission,  or  its 
^Dder,  belonging  to  the  Confederate  government.     Even  if  found  in  com- 
mand of  a  private  vessel  sailing  under  the  authority  of  a  letter  of  iuar({ue, 
^Ib  authority  would  depend  on  the  letter  rather  than  his  commission  as  a 
'^aval  officer.     In  the  case  at  bar  it  is  made  clear  to  the  court,  from  the 
^timony  produced,  that  the  Hteainer  Boston  was  not  a  publi(;  vessel  in 
^oinmissiou  belonging  to  the  Confederate  government.     And  it  is  equally 
^lear  that  it  was  not  sailing  under  a  letter  of  marque,  nor  is  it  claimed 
^bat  it  was.     Hence,  after  a  patient  review  of  all  the  facts  brought  out  in 
^he  testimony,  and  a  mature  consideration  of  all  the  principles  of  law,  so 
^4b]y  and  exhaustively  presented  in  the  argument,  by  learned  counsel  for 
Claimants,  as  well  as  by  government  counsel,  the  court  is  compelled  to 
^^ouclude  that  the  bark  Lenox  whs  not  captured  bj'  a  Confederate  cruiser 
>vithin  the  meaning  of  the  act  of  June  5,  1882.*' 

The  question  as  to  what  constituted  a  Confederate  cruiser  was  also 
^lecided  in  the  case  of  the  steamer  Ike  Davis,  which  was  seized  on  the  high 
Heas  hymen  professedly  in  the  service  of  the  Confederate  goveniuient  who 
lia<l  gone  on  board  of  her  at  Matamoras  as  pnsseugers  for  New  Orleans. 
1*be  couit  said  that  the  case  thus  fell  within  the  principle  laid  down  in 
t;he  case  of  the  Roanoke,  It  was  alleji^ed,  however,  that  the  captors  of  the 
Jke  Davis  ''ran  said  steamer  into  the  port  of  Lavacca,  Texas,  and  subse- 
Cjuently  instituted  proceedings  against  said  vessel  as  a  prize  of  war  in  the 
Confederate  States  court  at  Gonzales,  Texas,"  under  which  the  steamer 
waa  condemned  and  sold;  and  it  was  argued  for  the  claimant  tliat  the 
findings  of  this  prize  court  should  have  the  same  etVect  as  if  the  capture 
bad  been  made  by  a  duly  commissioned  cruiser.  To  this  the  court  replied 
(1)  that  there  was  "nothing  in  the  eviilcnce  to  show  upon  what  facts  the 
adjudication  of  this  so-called  prize  court  was  based;"  and  (2)  that  the 
Alabama  claims  court  could  not  recognize  the  Southern  confederacy  as 
being  competent  to  establish  prize  courts.* 

The  "Confederate  cruiser"  ([uestion  was  finally  discussed  and  decided 
in  the  case  of  the  ship  Alleganean,  which  was  seized  on  the  night  of  Octo- 


»On  this  point  the  court  cited  The  Lilla,  2  Sprague,  177;  2  Clifford,  169; 
Miller  v.  U.  S.,  11  Wallace,  268;  Texas  v.  White,  7  Id.  700;  Hickman  v.  Jones, 
8  Id.  197;  Knox  v.  Lee,  12  Id.  437;  Huntington  v.  Texas,  16  Id.  402,  411; 
2iatUmal  Bank  of  Woihington  v.  Texas,  20  Id.  72, 83. 
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bcr  28,  1862,  iu  tho  Chesapeake  Bay,  by  eighteen  officers  and  men  of  the 
Confederate)  navy,  commanded  by  Lieatenants  John  Taylor  Wood  and  8. 
Smith  Lee.  These  officers  were  commissioned  officers  in  the  Confederate 
navy,  and  were  at  the  time  acting  nnder  the  si>ecial  orders  of  the  Con- 
federate secretary  of  the  navy,  and  the  men  who  were  with  them  were 
specially  detailed  i^om  tho  James  River  squadron.  They  came  overland 
to  the  Chchapeaku  Bay  from  the  Patrick  Henry,  an  armed  and  commissioned 
Confederate  vessel,  for  the  purpose  of  preying  upon  United  States  mer- 
chant vessels;  and,  having  secured  two  or  three  small  vessels  of  not  more 
than  fifteen  or  twenty  tons,  had  been  cruising  about  for  two  or  three 
nights  when  they  attacked  the  AUeganean.    The  court  said: 

''The  nieaniug  of  the  term  'Confederate  cruiser'  wa9  defined  by  this 
30urt  in  the  case  of  the  Roanoke  (  Warren  v.  United  States)^  French,  J.,  deliv- 
ering the  o)>inioii  iu  these  words:  '  Wo  can  reach  no  other  conclusion  than 
that  the  plirase  "Confederate  cruiser,''  as  found  in  the  act  of  18^,  was 
iutended  by  Congress  to  include  only  armed  vessels,  public  or  private, 
fitted  for  hostile,  operations  upon  tht  high  seas,  and  acting  under  the 
authority  of  the  Confederate  government.' 

"In  tho  case  of  tho  Lenox  (Lindsey  v.  United  States),  Harlan,  J.,  deliver- 
ing the  opinion  of  the  court,  said:  'In  the  opinion  of  the  court  the  mere 
preKeuce  of  armed  men  on  board  and  iu  control  of  a  vessel  on  the  high 
seas  is  not  sufficient  to  establish  tho  character  of  the  craft  as  a  Confe<ler- 
at<e  cruiser  withiu  the  meaning  of  tho  statute.  And  if  the  vessel  used  in 
effecting  this  oa])turo  had  been  of  such  construction,  or  so  armed  and 
equipped  as  to  be  itself  an  implement  of  warfare,  on  the  high  seas,  being 
under  the  control  of  an  effective  force  of  armed  men,  it  would  still  have 
been  necessary  to  prove  by  competent  evidence  that  the  expedition  was  at 
the  time  acting  under  the  authority  of  the  Confederate  government  to  bring 
it  within  the  requirements  of  tlic  statute.' 

" Proceeding,  the  court  said:  'But  if  it  had  been  conclusively  proved 
that  said  Duke  (the  commander  of  the  Confederate  force)  was  at  the  time 
of  the  capture  of  the  Lenox  an  officer  in  tho  Confederate  navy,  that  fact, 
and  his  presence  in  command  of  a  ship  on  the  high  seas,  would  not,  iu  the 
opinion  of  the  court,  considered  in  the  light  of  all  the  decisions  cited  on 
tho  trial,  raise  the  legal  presumption  that  nc  was  acting  under  the  author- 
ity of  the  ('onfederate  government,  unless  it  were  also  shown  that  the  ship 
was  a  public  vessel  in  eoniinission  or  its  tender,  belonging  to  the  Confed- 
erate government.  Even  if  found  in  command  of  a  private  vessel  sailing 
under  authority  of  a  letter  of  marque,  his  authority  would  depend  on  the 
letter  rather  than  liis  couimission  as  a  naval  officer.' 

"From  these  decisions,  in  order  to  constitute  a  'Confederate  cruiser' 
there  must  have  been,  first,  an  armed  vessel,  and  second,  the  vessel  must 
have  been  a  coinmiissioiied  vessel  of  the  Confederate  navy,  or  she  must 
have  carried  letters  of  m:ir(|ue  from  the  Confederate  government.  Further 
than  this,  tho  fact  that  the  crew  were  a  ])art  of  the  Confe<ierate  naval 
forces,  and  wen^  acting  nnder  authority  of  the  Confederate  government, 
would  not  8Ui)ply  the  absence  of  letters  of  marque. 

"The  vessels  employed  in  the  destruction  of  the  A lleganean  were  not 
armed,  they  were  not  in  commission,  and  they  had  no  letters  of  marque. 
The  official  and  authorized  character  of  the  men  could  not  do  away  with 
the  necessity  of  authority  running  to  the  vessels  themselves,  nor  could  the 
fact  that  the  men  were  armed  supply  the  lack  of  armament  upon  the  ves« 
sels  in  order  to  bring  them  up  to  the  character  of  'cruisers.' 

"The  learned  counsel  for  the  claimants,  with  much  earnestness  and 
ingenuity,  undertakes  to  meet  the  difficulty  upon  the  theory  that  the 
vessels  employed  were  tenders  to  the  Patrick  Hetiry,  a  duly  commissioned 
and  armed  vessel  of  the  Confederate  navy,  and  argues  that  a  cruiser  can 
send  her  boats  and  men  off  to  adistance  and  commit  depredations  at  arm*s 
length,  and  that  the  damage  in  this  case  was  in  fact  ana  effect  done  by  the 
Patrick  Henry  herself.  It  is  difficult  to  see  how  this  viewer  the  statemeut 
of  Wood  that  the  boats  were  tenders  of  the  cruiser  can  be  sustained  in  the 
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fiM»  of  his  testimony  that '  I  went  at  once  to  Matthews  county,  Virginia, 
near  New  Point  Comfort,  anil  there  found  a  suitable  boat,  fitted  her  as  a 
man-of-war  laanch'  (p.  57,  Hecord),  and  in  the  face  of  the  testimony  of 
Lee  that '  We  had  two  small  bo  its  that  wc  obtained  on  the  bay  shore,  with 
sails  and  a  sailing  skiff,  we  captured  from  two  Union  men.  No  boats  were 
broa^htfrom  Richmond  or  from  any  Confederate  cruiser'  (p.  20  Record). 
Id  the  opinion  of  the  coart,  the  claim  that  these  boats  were  tenders 
attached  to  the  cruiser  must  fail,  and  with  it  the  suggestion  that  the 
<lamagu  was  done  by  the  armed  vessel  through  the  instrumentality  of  boats 
attached  to  her. 

''So  far  as  being  effective  in  this  matter,  the  Patrick  Henry  might  as  well 
have  been  in  the  Arctic  Ocean  as  over  in  the  James  River.  Any  other  body 
of  men  to  the  same  number  might  have  done  the  same  work.  The  force  mak- 
ing the  capture  in  this  case  received  no  support  or  assistance  from  any 
armed  or  oredentialed  war  vessel.  ♦  *  •  The  damage  was  done  by  the 
men  alone,  and  not  by  a  vessel,  when  the  act  contemplates  only  damages 
wrought  bv  an  authorized  vessel  fitted  for  belligerent  operations  upon  the 
high  seas.'' 

We  have  seen  that  by  section  5  of  the  act  of  1882  the 
^*'b^«      '      court  was  directed  to  determine  claims  for  damages 

done  on  the  **  high  seas,"  including  vessels  and  cargoes 
"attacked  on  the  high  seas,  although  the  loss  or  damage  occurred  within 
four  miles  of  the  shore."  In  the  case  of  the  Alleganeanf  which  has  just 
been  referred  to,  it  was  held  that  the  Chesapeake  Bay,  being  within  the 
territorial  jurisdiction  of  the  United  States,  was  not  a  part  of  the  *'  high 
seas''  within  the  meaning  of  the  act  of  1882,  which  was  construed  as 
employing  the  term  in  its  international  sense. 

The  "high -seas"  question  wns  also  discussed  and  decided  in  the  case 
of  the  ship  John  H.  Jarrio,  captured  May  16,  1861,  by  the  Confederate 
cruiser  J/imic,  near  the  month  of  the  Mississippi  River.     It  being  admitted 
that  the  attack  and  the  capture  took  place  within  four  miles  of  the  shore, 
counsel  for  the  United  States  moved  to  dismiss  the  claim  on  the  ground 
that  aa  the  attack  was  not  made  beyond  four  miles  from  the  shore  the  case 
<lid  not  fall  within  the  provisions  of  the  act.     On  the  other  hand  it  was 
contended  by  counsel  for  the  claimant  that  the  term  *'high  sens"  should 
"be  held  to  mean  the  waters  of  the  sea  from  shore  to  shore,  commencing 
4and  terminating  at  low-wnter  mark.     The  court  admitted  that  in  admi- 
ralty proceedings  the  term  **high  seas"  usually  meant  '*the  waters  of  the 
^>cean  from  shore  to  shore  at  low-water  mark,"  but  observed  that  it  did 
not  follow  that  Congress  so  used  the  term  in  the  act  of  1882.    The  juris- 
diction of  a  nation  was,  said  the  court,  generally  held  to  extend  over  a 
belt  of  water  a  marine  league  or  about  four  statute  miles  from  the  shore, 
«nd  with  reference  to  this  belt  the  term  high  seas  was  used  to  denote  waters 
At  a  greater  distance  from  the  shore.     In  which  sense  did  Congress  use  the 
term  iu  the  statute?    The  su))je<'t  of  the  statute  was,  said  the  court,  the 
destruction  of  merchant  ships  and  cargoes  on  the  high  seas  by  Confederate 
cruisers.     In  this  relation  certain  facts  and  circumstances  should  be  con- 
sidered.   The  court  then  proceeded  as  follows : 


<( 


Within  the  marine  league  from  a  neutral  shore  the  property  of  citizens 
f>f  the  United  States  was  under  the  protection  of  the  neutral  government, 
and  not  legally  subject  to  capture  by  belligerent  cruisers,  and  within  the 
marine  league  of  the  shore  of  the  United  States  and  on  its  interior  waters 
it  was  under  the  protection  of  the  guns,  shore  batteries,  harbor  defenses, 
and  land  forces  of  the  United  States,  and  consequently  less  liable  to  cap- 
ture by  belligerent  sliips  of  the  ))ublic  enemy;  and  the  entrance  of  mer- 
chant ships  for  the  purpose  of  tratle  into  the  harbors  and  on  the  interior 
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waters  of  the  CoDfedenite  State-s  had  been  prohibited  by  the  United  States 
before  the  sailing  of  any  Confederate  cruiHer.  Hence  the  presence  of  a 
merchant  ship  of  the  United  iStates  within  the  marine  lea^ne  of  the  Con- 
federate coast  was  presumably  illegal,  beinfi^  in  defiance  of  the  laws  of  its 
sovereign. 

**  From  this  condition  of  facts  the  conclnsion  may  safely  be  drawn  by 
the  coart  that  Congress  probably  intended  to  distingnisn  between  the 
class  of  sufferers  whose  property  was  d<*stroyed  within  a  marine  league 
and  also  on  the  interior  waters  of  the  United  States  and  of  the  Confederate 
States,  to  exclude  them  from  the  beneficial  provisions  of  this  statute,  and 
to  provide  for  them,  if  deemed  advisable,  by  future  legislation. 

**  In  this  view  the  language  of  the  statute,  'That  the  first  class  shall  be 
for  claims  directly  resulting  from  damage  done  on  the  high  seas  by  Con- 
federate cruisers  during  the  late  rebellion,  including  vessels  and  cargoes 
attacked  on  the  high  seas,  although  the  loss  or  damage  occurred  within  four 
miles  of  the  shore,'  is  clear  and  explicit — free  from  all  ambiguity — nothing 
appearing  as  surplusage  or  as  redundancy,  and  nothing  in  conflict  with  any 
other  ])artof  the  statute.  And  in  this  view  the  enlarging  clause  'including 
vessels  and  cargoes  att<icked  on  the  high  seas,  although  the  loss  or  damage 
occurred  within  four  miles  of  the  shore,'  does  increase  the  scope  of  the 
beneficial  provisions  of  the  act,  and  is  also  in  harmony  with  the  preceding 
clause  to  which  it  is  attached.  And,  moreover,  can  be  equally  applied  on 
neutral  as  well  as  on  belligerent  shores  ♦  ♦*  *.  xhe  court  therefore 
concludes  that  Congress  intended  to  adopt,  for  the  purposes  of  this  act,  as 
the  exteri  r  boundaries  of  the  'high  seas,'  a  line  four  miles  seaward  from 
the  shore.  *  *  *  Judgment  will  therefore  be  entered  in  favor  of  the 
United  States." 

^.  .       .,  In  certain  cases  before  the  court  the  claimants,  as 

ClAimt  of  Inauranee 

Oompanies.  a88ign<*es  of  certain  insurance  companies,  prayed  judg- 

ment for  losses  caused  by  the  destruction  of  vessels  and 
property  on  the  high  seas  by  Confederate  cruisers.  The  companies  in 
question,  after  having  insured  the  owners  of  such  vessels  and  property 
against  war  risks,  and  paid  the  insurance  on  them,  became  possessed,  by 
formal  contrfvct  with  the  owners,  of  all  the  latter's  rights  and  interests  in 
such  vessels  and  i)roperty.  The  government  objected  to  the  claims  on  the 
ground  that  the  assignees  of  the  com])anies  eould  not  have  greater  rights 
than  the  companies  themselves,  and  that  it  was  not  alleged  in  the  peti- 
tions that  the  sum  of  the  companies*  losses  in  respect  of  their  war  risks 
exceeded  the  sum  of  their  premiums  and  other  gains  in  respect  of  such 
risks.  The  court  held  such  an  allegation  to  be  necessary  under  section  12 
the  act  of  June  28,  1871,  revived  by  the  act  of  1882.^ 

In  a  case  where  damages  were  claimed  for  the  failure 

"**      ^"f,  ^      of  the  sale  of  a  vessel  in  consequence  of  the  existence 

of  a  ransom  bond,  the  court,  following  the  decision  of 

the  former  court  in  Ilyneman  v.  f'nited  States,-  held  that  the  loss  was  »ot 

one  "directly  resulting"  from  damage  caused  by  a  Confederate  cruiser, 

and  onlered  jutlgmeut  to  be  entered  for  the  United  States.'  ' 

'  Lane  ei  al.y  assignees  of  the  Atlantic  Mutual  TuKurance  Company^  v.  United 
StateSy  Nos.  4919  and  4920,  class  1,  June  17,  18S4.  This  decision  was  affirmed 
in  the  case  of  the  Pacific  Mutual  Insurance  ('o.  v.  United  Staten,  No.  3805, 
class  2;  and  in  the  case  of  the  Union  Mutual  Marine  Ins,  Co,  Y.  Unit^ 
States,  No.  3859,  class  2. 

-  Davis's  Report,  45. 

>  Griswold  v.  UniUd  States,  No.  4888,  class  1. 
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An  important  qiieBtion,  much   controverted  before 
On   ti    '  ^^®  conrt,  was  whether  under  the  acts  of  Congress 

applicable  to  the  court  a  claim  either  of  the  first  or  the 
weond  class  passed  by  an  assignment  in  bankruptcy  or  inHolvency  or  by 
ft  general  assignment  for  the  benefit  of  creditors,  or  whether  the  assignor 
wai  still  to  be  regarded  as  the  legal  owner  of  the  claim.  ThiH  question 
arose  chiefly  nnder  section  14  of  the  national  bankrupt  act  of  March  2, 
1867,'  tboagh  one  of  the  cases  in  which  it  was  discussed  was  that  of  a 
voluntary  assignment  for  the  benefit  of  creditors,  under  the  laws  of  the 
State  of  New  York,  of  "all  the  estate,  real  and  personal,  of  every  name 
and  description  and  wheresoever  situated,  now  owned  and  pos8esse<l  by 
the  aaeignoT  or  in  which  he  is  in  any  way  interested."  The  court  held 
that  the  claims  passed  to  the  assignees  even  where  the  bankruptcy  or 
alignment  oconrred  prior  to  the  ))as8age  of  the  act  of  1882.  After  citing 
Marions  cases  to  show  the  extensive  operation  of  bankrupt  assignments- 
ftodadyerting  to  the  ruling  of  the  first  court  that  claims  under  the  act  of 
Jnne23, 1874,  passed  under  an  assignment  in  bankruptcy,  the  court  argued 
wat  theact  of  1882  could  not  "properly  be  regarded  as  <reating  a  bounty" 
for  the  claimants.^  Other  courts  have  taken  a  different  view  of  this  ques- 
^on,  holding  that  the  payment  of  war-premium  an<l  exculpated-cruiser 
claims  under  the  act  of  1882  was  a  mere  gratuity.^ 

The   decision    that  war- premium    and    exculpated- 


p  AMi^B'  cruiser  elaims  ])assed  by  an  assignment  in  bankruptcy 
or  insolvency,  or  by  a  general  assignment  for  the  benefit 
of  creditors,  natnrally  raised  the  ciuestion  whether  individual  transfers  of 
inch  ^'claims"  contravened  the  act  of  Congress  of  February  20,  1853,' 
•naking  '' absolutely  null  and  void"  all  assignments  and  transfers  of 
'any claim  npou  the  United  Stales"  ])rior  to  the  issuance  of  a  warrant 
"•r  its  payment.  It  had  already  been  dt'cided  by  the  Supreme  Court 
of  theUnite<l  States  that  assignments  by  o])eratioii  of  law  did  not  come 
within  this  statute;''  but  it  was  obvious  that  mere  voluntary  transfers, 
'•either  bankrupt  nor  insolvent,  nor  for  the  «^('neral  benefit  of  cred- 
^^K,' were  embraced  by  it,  if  the  elaims  in  iiuestion  <'()uld  be  considered 
** claims  npou  the  I' nited  States.  As  to  transfers  after  the  j)as>age  of 
*hoactof  1882,  the  question  seemed  clear  enough,  and  it  was  held  in  the 
"tevens  case  that  they  wore  invalid/     But  as  to  transfers  prior  to  that 

^Revised  Statutes  of  the  United  States,  sec.  r)04r>. 

^C<mfgy8  v.  Vasse,  1  Peters,  1*J3;  I'tiitrd  Stafrs  v.  Hunter,^  Mason,  62; 
^j^^nor  V.  Metz,  10  Peters,  22;  PlulpH  v.  McDomdd,  1)9  V.  S.  298;  Lronard  v. 
-'iff,  125  Mass. 455.  The  ease  of  (otncgifn  v.  Vanxe,  which  was  eite<l  as  the 
leading  case,  affords  no  necessary  sui)p<>rt  to  the  court's  view.  In  that 
^^the  right  which  was  held  to  have  passed  was  tlie  right  to  compensa- 
tion  froQi  Spain  for  the  iinlawfji!  seizure  and  eon(is<'ation  of  a  vessel. 

'Opinion  on  the  Bankrujitcy  (^uestifm,  March  3,  1881, by  French,  J. 

^Kingsbury  v.  MaitockH,  81  Me.  310,  17  A  tl.  120 ;  In  re  Cooley,  6  Dem.  Sur.  77. 

'Revised  Statutes  of  the  Unit<d  States,  sec.  3477. 

^Erwin  V.  United  Stairs,  97  U.  S.  392. 

^ Butler  y.  Goreley,  146  V.  S.  303. 

^StereuB  v.  United  States,  No.  265,  class  2;  Manning  v.  Leighton  (Vt.),  26 
AU.258. 
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timoy  it  seems  to  have  l>eeu  sapposed  that  the  coart  held,  in  the  same  ca^e, 
that  thoy  were  not  within  the  act  of  1853  and  were  valid.  This  supposed 
ruling  was  pressed  upon  the  attention  of  the  court  in  the  argument  of  the 
bankruptcy  question,  the  contention  being  that  unless  the  claims  were 
substantial  enough  to  come  within  the  act  of  1853  they  did  not  pass  by  an 
assignment  in  bankruptcy  or  insolvency.  With  respect  to  this  conten- 
tion, the  court,  in  its  opinion  on  the  bankruptcy  question,  in  which  it 
maintained  the  view  that  the  claims  passed  under  bankrupt  or  insolvent 
assignments  even  prior  to  1882,  said:  ''This  view  is  not,  in  our  judg- 
ment, inconsistent  with  that  taken  in  the  Stevens  case,  where  it  was 
held  that  transfers  and  assignments  made  to  individuals  prior  to  the  pas 
sage  of  the  act  of  1882  did  not  come  within  the  prohibition  contained  in 
the  act  of  February  28,  1853/'  In  this  statement  of  wliat  it  had  previ- 
oiiHly  decided  the  court  seems  to  have  lost  sight  of  the  fact,  which  it 
noticed  in  its  opinion  in  ttie  Stevens  case,  that  the  only  assignment  in  that 
case  made  prior  to  1882  was  made  in  1867,  four  years  before  the  Treaty  of 
Wasliington,  when  the  Alabama  claims,  whatever  they  may  have  included, 
existed  only  as  claims  against  Great  Britain,  and  therefore  clearly  were 
not  subject  to  the  inhibition  of  the  act  of  1853. 

In  consequence  of  the  decision  that  the  claims  agains^ 
Verifloation  of  Olaimt.  the  (xcneva-award  fund  under  the  acts  of  1874  and 

1882  passed  to  iissigneos  in  bankruptcy  appointed  after 
the  losses  occurred,  such  assignees  were  permitted,  where  claims  had  been 
filed  in  the  names  of  the  bankrupts,  to  be  substituted  for  them  on  motion, 
though  tho  application  for  such  substitution  was  made  after  the  time  pre- 
scribed for  filing  claims  had  expired.  In  snch  cases  the  court  considered 
tlie  cliiim.ants  in  the  matter  of  filing  petitions  as  the  agents  of  the  assign- 
ees, who  w«Te  treated  as  having  ratified  their  acts.'  But  the  court  refused 
to  substitute  the  assignee  of  a  person  who  had  become  individually  bank- 
ru]»t  for  the  same  person  claiming  as  surviving  partner  of  a  firm  which 
waH  not  mentioned  in  the  bankruptcy  proceediugs.^ 

Where  one  person  had  paid  war  premiums  for  another  the  court  pre- 
8<Tibed  the  following  mode  for  filing  claims: 

''  Where  the  payment  of  premiums  for  war  risks  was  made  by  one  party, 
in  his  own  name,  for  the  benefit  of  others,  and  the  amount  of  such  pay- 
ments has  \wvn  refunded  to  him  in  whole  or  in  part  hy  those  for  whom  it 
was  ])aid,  the  petition  may  be  made  and  sworn  to  in  the  name  of  the  party 
so  ])aying  the  premiums,  or,  in  case  of  his  decease,  by  his  personal  repre- 
sentatives, for  and  on  behalf  of  those  for  whose  benefit  said  preminms 
were  paid,  and  separate  Judgments  shall  bo  entered  in  favor  of  the  parties 
beneficially  interested. 

**  In  such  petitions,  it  shall  be  necessary  to  sec  out  the  names  and  resi- 
dences of  the  parties  having  the  beneficial  interest,  the  amounts  of  their 
res])ective  interests,  and  all  other  facts  regarding  them  required  of  a 
peritioner  under  Rule  III.  of  this  court." -^ 


^ 


\Bevan8  v.  United  States,  Nos.  626,  729,  730,  class  2.  In  such  cases  the 
court  undertook  to  protect  the  interests  of  the  attorneys  of  the  bankrupt 
claimants  up  to  the  time  of  the  allowance  of  the  motions,  by  fixing  the 
amount  the  attorneys  should  receive,  in  accordance  with  the  rule  of  the 
first  court,  where  the  parties  in  interest  were  unable  to  agree. 

■^  Goodridgc  v.  United  StateSy  No.  4665,  class  2. 

*  Swift  V.  United  States,  No.  141. 
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On  the  15th  of  July  1885  the  ooart  decided  that,  where  the  claimant's 
administrator  received  his  appointment  outside  of  the  United  States,  an- 
cillary administration  must  he  taken  oat  in  the  District  of  Colunihia,  and 
that  the  ancillary  administrator  only  could  maintain  the  claim  of  the 
decedent  and  take  Judgment  thereon;  and  it  was  also  held  that  a  judg- 
moDt  could  not  be  rendered  in  favor  of  a  guardian.' 

The  court  invariably  required  the  person  making  a  claim  for  another  to 
ohov  some  authority  from  the  latter.    In  a  certain  case  one  James  C. 
Jevett,  styling  himself  administrator  of  the  estate  of  William  Henderson 
and  fifteen  other  persons,  said  to  be  deceased  seamen,  who  had  suffered 
lo68ee  on  the  high  seas  by  the  acts  of  Confederate  cruisers,  on  January 
13, 1883,  filed   an   original    petition   praying  judgment  for  upward  of 
$10,000  for  such  losses.    The  time  for  the  filing  of  claims  expired  next 
day.    On  the  9th  of  October  1884  ho  filed  a  so-called  amended  petition  as 
administrator,  praying  judgment  on  his  original  petition.     His  reason 
for  this  proceeding  seems  to  have  been  that  in  his  original  petition  be 
nakedly  assumed  the  title  of  administrator,  and  that  it  was  not  till  Sep- 
tember 7,  1883,  that  he  was  actually  invested  with  an  administrator's 
aathority.    On  these  facts  counsel  for  the  United  States  asked  for  judg- 
ment.   Counsel  for  the  petitioner  resisted  the  motion  on  the  ground  that 
the  anthority  as  administrator  when  actually  obtained  related  back  to  the 
filing  of  the  original  petition  ;  and  in  support  of  this  contention  he  cited 
the  rulings  of  the  first  court  and  the  words  of  the  act  of  1882  permitting 
a  petition  to  be  ''verified  by  or  in  behalf  of  claimant.'^    The  court,  speak- 
ing through  Judge  Harlan,  reviewed  the  rulings  of  the  first  court,  some 
of  which  were  adverse  to  the  claimant's  contention.    In  the  cases  of 
Miguel  Ignado  v.  United  States  and  Abraham  (hhorn  v.  United  States  the 
petitions  were  dismissed  for  want  of  authority  on  the  part  of  the  person 
presenting  them.^     In  William  0.  Smith  v.  United  States  an  administrator 
appointed  in  the  District  of  Columbia  was  permitted  to  be  substituted  for 
a  foreign  administrator;  but  in  this  case  it  might  have  been  held  that  the 
requirements  of  the  statute  had  been  substantially  complied  with.     In  the 
case  of  ^*  Bobert  Montgomery  v.  United  States  and  other  cases,''  referred  to 
by  the  reporter  of  the  first  court  as  having  reversed  the  previous  decisions, 
there  was,  said  Judge  Harlan,  no  expression  coming  from  the  court  itself 
implying  that  it  intended  to  be  ho  understood.     It  was  probable  th<it  the 
action  of  the  court  in  the  case  of  Montgomery  rested  on  the  "peculiar 
circumstances"  which  the  reporter  referred  to  but  did  not  disclose.     Con- 
tinuing, Judge  Harlan  said : 

'*No  doubt  that  court  felt  justified,  as  does  this  court,  in  giving  a  gen- 
erous construction  of  the  statutes  in  favor  of  bona  fide  claimants.  Of  this 
character  are  the  decisions  of  this  court  sustaining  the  right  of  ships' 
husbands  to  verify  and  file  claims  of  the  second  class,  including  war  pre- 
niinmspaid  ^r  their  co-owners,  and  of  factors  and  commission  merchants, 
embracing  ''^m  premiums  paid  for  consignees  and  other  customers,  and 
also  decisions  permitting  assignees  in  bankruptcy  to  come  in  by  amend- 
ment of  petitions  erroneously  verified  and  filed  by  the  bankrupts,  and 
prosecute  the  same  to  final  judgment  in  the  name  of  said  assignees,  which 
decisions  council  for  claimant  at  bar  cites  in  support,  as  he  thinks,  of  his 
contention  in  this  case. 


^Manning  v.  Leighton  (Vt.),  26  Atl.  258,  259. 
^ Supra,  p.  2393. 
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''  In  this  class  of  cases,  first  above  mentioned,  this  court,  after  elaborate 
argnmeiit  of  conusel  and  mature  consideration,  decided  that  the  general 
authority  conferred  upon  ships'  husbands  by  their  co-owners,  and  on 
factors  by  their  cuHtouiers,  to  transact  this  business  for  them,  and  to  care 
for  and  preserve  tlieir  respective  interests  in  the  premises,  was  sufficient  to 
enable  such  agent,  under  the  provisions  of  the  statute,  to  legally  verify 
and  file  these  claims,  and  that  when  so  verified  and  filed  in  due  time,  the 
several  parties  in  interest,  known  in  this  court  as  ^  beneficiaries,' might 
subse(|uently  ratify  tliis  act  of  their  agent,  prove  their  claims  as  well  as 
their  loyalty,  and  recover  judgments  in  their  own  names.  It  is  obvious 
that  the  court,  in  these  decisions,  adhered  to  the  principle  that  the 
authority  of  the  bona  fide  owner  of  each  claim  is  necessary  to  enable  his 
agent  to  verify  and  file  his  claim.  The  only  question  decided  in  those 
cases,  relatingto  the  point  raised  by  counsel  in  the  case  at  bar,  was  as  to 
the  suthcicncy  of  the  testiuumy  establishing  the  authority  of  such  agents. 
The  court  held  it  to  be  sufficient. 

**The  decisions  relatiuj:  to  the  question  as  to  the  right  of  a  bankrupt,  or 
of  his  assignee  in  baukruptcy,  to  appear  as  a  claimant  in  this  conrt,  are 
anomalous.  The  (|uesti«>n  whether  or  not  these  claims  were  a  part  of  a 
bankru]>t*s  estate,  and  ])assed  or  did  not  pass  to  the  assignee,  had  not  then 
been  settled  by  the  ])ublislie<l  opinions  of  tln^  courts  of  the  United  8tut<es. 
Th«;  statute  was  absolutely  sileut  on  the  subject.  The  most  able  and 
learued  counsel  at  this  bar  were  divided  inopiuiim.  Hence  many  of  these 
claims  were  brought  in  the  name  of  the  bankru]it,  and  perhaps  as  many  in 
the  name  of  the  assignee,  and  some  of  them  by  both,  as  conflicting  claim- 
ants for  the  sauie  claim.  After  listening  to  the  most  exhaustive  argument 
of  learned  counsel  jno  and  con,  and  after  c.irefiil  and  mature  consideration, 
the  court  came  to  the  conclusion  that  these  claims  were  property  in  such 
a  sense  as  made  them  a  part  of  a  bankrupt's  estate,  and  consequently  that 
they  passed  uu<ler  a  general  assignment  to  the  custody  of  the  assignee  for 
the  benefit  of  creilitors.  At  th<'  «late  of  this  decision  the  six  months'  time 
had  expire<l:  and  therefore  all  of  these  elaiins  which  had  been  verified 
and  file<l  by  the  bankrM])t,  if  not  susceptible  of  amendment,  would  have 
to  be  dismissed,  under  tlit^  ie(|uirements  of  the  statute,  as  having  been 
voluntarily  waived  l)y  their  owners.  Hut.  in  fact,  there  had  been  no 
intentional  abandonment.  Duo  tliligence  was  manifest.  They  were  the 
original  owners  of  these  claims.  Thej'  believed  themselves  to  be  at  the 
time  the  legal  owners.  Their  eondition  resulted  from  the  uncertainty  of 
the  law  governing  the  (nu»sti(»n  of  title,  whieh  at  that  date  had  not  been 
dechired  by  any  competent  court. 

**  Under  these  *  peculiar  circumstances'  justice  clearly  demanded  that 
the  legal  re])nsentative8  of  the  bankrupt's  estate,  of  which  such  claims, 
under  this  decision,  constitute*!  a  part,  should  be  permitted  to  come  for- 
Avard  and  ratify  the  verification  an<l  tiling  by  the  bankrupt,  and  prosecute 
them  in  their  own  name  to  final  Judgment.  The  court  has  permitted  this 
to  be  done,  believing  such  verilication  and  tiling  by  the  bankrupt  a  more 
rational  satisfaction  of  every  conceivable  reason  of  the  statute  than  by 
the  assignee  in  bankruptcy.  As  a  notice  to  the  government  of  the  exist- 
ence of  the  claim,  it  wouhl  be  equally  satisfactory.  The  bankrupt,  being 
the  original  owner  of  the  pro]»erty  tlestroyed,  would  presumably  have 
more  reliable  knowledge  as  to  the  verity  of  the  loss  and  the  value" of  the 
property  than  the  assignee  in  bankruptcy;  and,  up  to  the  date  of  the 
assignment,  as  to  indemnity,  returns,  dividends,  set-ot^'s  or  prior  assign- 
ments. And  as  to  the  question  of  his  own  loyalty,  he  is  the  only  person 
who  could  swear  or  aftirm  with  absolute  certaintv;  and  under  the  deci- 
sions of  the  conrt,  the  only  person  whose  loyalty  it  is  necessary  to  prove 
in  the  collection  of  a  bankrupt's  claims  by  an  assignee. 

"  The  court  will  not  assume  that  there  were  not  'peculiar  circumstances' 
developed  in  the  ease  of  Rohvrt  Motttffomery  v.  The  I'nited  StateSf  and  oth- 
ers, decided  by  the  former  court,  equally  potential  and  conclusive,  justi- 
fying a  departure  from  the  verbal  re(|nirenients  of  the  statute,  and  yet 
bringing  these  decisions  fully  within  the  reasons  of  the  law,  as  interpreted 
and  applied  by  this  conrt.  But  If  this  were  not  so,  and  it  could  be  shown 
that  this  decision  of  the  former  court  was  in  comjdete  accord  with  the  con- 
tention of  the  complainant's  counsel,  entertainiug  the  greatest  respect  for 
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the  legal  learning  and  judicial  acomen  of  its  several  members,  this  court 
does  not  see  its  way  clear  to  follow  such  a  precedent  in  deciding  the  case 
at  bar. 

**  Regarding  tliis  statute  as  being  beneficent  in  character,  and  intended 
by  Congress  to  be  construed  generously  in  the  interest  uf  claimuuts,  this 
conrt  had  fipiven  a  liberal  application  to  the  princi)>le  of  law  requiring 
aathoritv  derived  from  the  owner  of  a  claim  to  commence  a  suit  by 
another  m  his  behalf:  recognizing  the  legality  of  the  verification  and  fil- 
ing in  all  cases  in  wnich  such  authority  could  be  reasonably  presumed, 
although  not  formally  bestowed,  provided  that  iiny  existing  doubt  should 
be  removed  by  subsequent  ratification;  as  wheu  verified  and  filed  by  a 
sbip's  husband  in  behalf  of  his  co-owuers;  by  a  factor  in  behalf  of  his 
consignees  and  other  customers;  by  a  partner  in  behalf  of  other  members 
of  the  firm;  by  a  son  inbehalf  of  his  father;  by  a  wife  in  behalf  of  her  hus- 
band; or  by  an  intimate  friend  in  behalf  of  his  comrade. 

**  Bnt  in  jndioial  proceedings  the  most  generous  and  liberal  construction 
shonld  have  a  reasonable  limit.  And  in  the  case  under  consideration  the 
person  who  verified  and  filed  the  petition  was  at  the  time  totally  destitute 
of  authority  derived  from  the  owners  of  these  claims,  either  expressly 
given  or  derived  from  his  personal  relations  with  them  during  their  life- 
time. He  had  never  been  their  agent  or  attorney.  The  nearest  approach 
to  such  relation  was  his  alleged  employment  in  1877  by  their  attorney,  one 
Edgar  F.  Brown,  to  assist  him  in  preparing  sailors'  claims,  which  may 
have  included  the  claims  of  these  parties;  which '^employment  was,  of 
course,  terminated  by  Brown's  death,  which  occurred  soon  thereafter.  It 
does  not  appear  that  Jewett  was  at  the  time,  or  ever  had  been,  associated 
with  any  one  of  them  in  business  of  any  character,  or  that  he  was  a  kins- 
man or  intimate  friend,  or  that  he  had  seen  any  one  of  them  since  1877,  or 
that  he  knew  any  one  of  them  personally,  or  that  he  had  any  special 
knowledge  of  their  identity  and  of  the  verity  of  their  several  claims, 
except  that  derived  from  memoranda  on  loose  sheets  of  pajier  found,  as  he 
alleges,  in  Mr.  Brown's  otfice  after  his  death  an<l  transferred  to  him — by 
whom  it  is  not  revealed — and  used  by  him  in  preparing;  this  petition. 
Hence^  if  these  parties  had  been  living,  his  authority  derived  from  them 
to  verify  and  file  this  petition  in  their  behalf  would  have  been  a  naked 
aasdmption,  without  legal  sanction  or  the  least  moral  support;  and  as 
they  were  all  dead  at  the  time,  and  he  had  not  been  ap]>ointed  administra- 
tor of  their  estates,  he  was  equally  destitute  of  authority  derived  from  a 
competent  court:  and  as  it  does  not  appear  that  any  one  of  these  persons 
left  families  or  kindred  or  creditors  in  this  country  or  elsewhere  to  be 
benefited  by  a  Judgment  in  his  favor,  this  court  does  not  feel  impelled  to 
give  extraordinary  latitude  to  the  phraseology  of  the  statute  and  the  uni- 
versally recognized  principles  of  law,  which  can  not  bo  demanded  in  the 
interest  of  Justice. 

It  was  held  by  the  first  court '   that  delay  in  the  re- 

TuB«  of  Filisff  Olaims.  ception  of  a  petition    caused   by  an    accident  to  the 

United  States  mails    should  not  be  imputed   to  the 

(claimant.    In  a  case  before  the  second  court  a  petition  was  deposited  in 

*be  mails  at  Glasgow,  Scotland,  January  2,  ISK*^,  addressed  to  an  attorney 

*t  New  York,  bj'^  whom  it  was  transmitted  to  Washington  on  January  17. 

It  Was  deposited  in  the  oflice  of  the  clerk  of  the  conrt  on  January  20. 

^©time  for  filing  claims  under  the  act  of  1882  expired  January  14,  1883. 

JWasheld  that  the  petition  could  not  he  received.     The  cojirt  said  that 

IQ  the  case  under  the  act  of  1871  the  })etition  was  deposited  in  the  United 

o^tesmail,  addressed  to  the  clerk  of  the  court,  in  ample  season  to  have 

'^^cbed  its  destination  within  thopn'scribcd  time  in  the  ordinary  course  of 

tbe  mails.     It  was  therefore  in  a  sense  in  the  custody  of  the  government.    In 

*be  case  under  consideration  the  petition  was  committed  to  a  foreign  mail, 

i^d  was  not  addressed  to  the  clerk  or  to  any  other  otficor  of  the  court; 


'  Geoheyan  v.  United  StatiSy  No.  1380. 
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and  there  was,  the  court  added,  ''aome  ancertainty,  to  say  the  least, 
whether  in  due  coarse  of  mail  this  petition,  posted  at  Glasgow,  January 
2,  woold  he  delivered  in  Washington  by  12  m.  on  the  lith."  * 

July  24,  1885,  the  court  made  aii  order  directing 

Om«  of  Oitbarmont   Jerome  F.  Manning,  one  of  the  attorneys  admitted  to 

l)ractice  before  it,  to  show  eanse  at  10  o'clock  the  next 
morning  why  his  name  should  not  be  stricken  from  the  rolls.  The  ground 
of  this  action,  as  stated  in  the  order,  was  that  Manning,  "being  onin- 
vited  and  refused  admittance  to  its  consultation  room,  July  23,  1885,  then 
occupied  by  the  c<mrt  sitting  in  chambers  engaged  in  the  transaction  of 
it8  official  duties,  nevertheless  forced  his  way  into  said  room,  and  inter- 
rupted the  court  in  the  prosecution  of  its  official  work  by  anseemly 
threats,  then  and  there  uttered  against  one  of  the  Judges  thereof  becanse 
of  an  official  opinion  delivered  from  the  bench  in  open  court  by  aaid  jadge 
as  the  orgau  of  the  court  in  the  announcement  of  a  decision  in  a  case 
pending  before  it.''  On  July  25^  after  the  order  had  been  read  in  open  court, 
Mauuiug  made  a  statement  disclaiming  any  intention  of  intermpting  or 
insulting  the  court,  and  asked  for  a  postponement  of  the  hearing  till  the 
27th.  The  court  declined  to  postpone  the  hearing  beyond  4  o'clock  in  the 
afternoon  of  the  25th,  when  Manning  appeared  with  counsel,  who  read 
and  filed  affidavits  and  addressed  the  court  in  his  defense.  On  the  29th  of 
July  tbe  court,  after  signing  a  statement  as  to  what  took  place  on  the  23d 
made  an  order  prohibiting  Manning  from  exercising  the  functions  of  an 
attorney  or  counselor  before  it,  and  authorized  the  clerk  ''to  substitute 
the  name  of  any  attorney  of  this  court  in  place  of  said  Jerome  F.  Manning 
in  any  case,  upon  the  receipt  of  tbe  request  in  writing  from  the  claimant 
therein,  or  from  his  legal  representatives  to  that  effect."  In  the  following 
autumn  a  motion  was  made  for  Manning's  restoration.  The  court  replied 
that  after  liis  disbarment  he  had  embodied  in  a  circular  to  his  clients  and 
in  an  article  published  in  the  Lowell  (Mass.)  Courier  of  August  1,  1885  a 
copy  of  which  was  received  through  the  mails  by  each  member  of  the 
court,  statements  which  the  court  described  as  "grossly  abusive"  and 
"in  contempt  of  its  authority;"  and  the  court  refused  to  rescind  its  or- 
der except  on  condition  that  Manning  retract  his  charges  on  oath  and 
apologize  for  theiu,  which  he  refused  to  do. 

By  the  act  of  1882  the  Secretary  of  State  was  requirecl,  after  receiving 
the  list  of  the  court's  judgments,  to  transmit  a  certified  copy  of  it  to  the 
Secretary  of  the  Treasurj-,  in  order  that  they  might  be  paid;  but  owing 
to  the  impossibility  of  making  such  a  copy  at  ouce  the  original  list  was 
provisionally  sent  to  the  Treasury,  in  order  that  the  claimants  might  not 
be  subjected  to  any  delay.'-  While  the  matter  stood  thus  Manning  filed  in 
the  supreme  court  of  the  district  of  Columbia  a  petition  for  a  writ  of  man- 
damus, in  which  he  stated  that  the  Judges  of  the  Alabama  Claims  Court 
had  unlawfully  caused  his  name  to  he  erased  from  the  "true  and  correct 
list"  of  judgments,  and  prayed  that  the  Secretary  of  State  might  be 

^  Guild  V.  Vniled  States. 

*  The  act  of  June  3,  1884  (23  Stats,  at  L.  33),  requiring  the  court  to  report 
a  list  of  judgments  of  the  first  class,  expressly  authorized  the  Secretary  of 
State  to  transmit  "the  same,  or  a  copy  thereof,"  to  the  Secretary  of  the 
Treasury. 
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direeted  to  recall  the  false  and  iniBleading  record  and  fnmish  a  tme  and 
wrrect  one.i  Nothing  came  of  thin  proceeding.^  Manning  alflo  brought 
nit  for  damages  against  Judge  French  in  the  courts  of  Massachusetts; 
but  he  failed  to  recover,  it  being  held  that  the  Alabama  Claims  Court 
posBSMedy  under  the  statutes  by  which  it  was  created,  power  to  make 
nletfor  the  admission  of  attorneys  to  practice  before  it,  and  to  deprive 
sneh  attorneys  of  the  privilege  of  continuing  such,  practice,  and  that  the 
ivoceedings  against  Manning  were  not  in  the  nature  of  a  proceeding  for 
c<mtempt.' 


^Mr.  Bayard,  Sec.  of  State,  to  Mr.  Garland,  At.  Gen.,  October  14,  1886, 
^88.  Dept.  of  State. 

'The  petition  for  the  writ  was  filed  October  11, 1886,  and  on  November 2*2 
M  smended  petition  was  filed.  January  7, 1887,  Morrick,  C.  J.,  directed  a 
^*6tw  for  the  re«pondent.  A  motion  was  made  for  a  rehearing,  but  on 
Janoary  14  the  petition  was  dismissed  with  costH.  An  appeal  bond  was 
^Q*d,  hot  the  matter  does  not  appear  to  have  been  carried  further.  No 
■ttidate  was  ever  filed.  (Mr.  Young,  olork  of  the  court,  to  Mr.  Moore, 
Pebniary8>1897,  MS.) 

'Ifomilii^  Y.  French,  149  Mass.  391.  21  N.  E.  945.  A  person  named  Charles 
O.Oibom,  who  had  been  designated  by  the  court  as  an  expert  witness  to 
MUDine  thi$  books  and  records  of  sundry  insurance  companies  and  indi- 
vidaal  insurers,  was  dis([ualified  by  the  court,  and  his  orders  of  employ- 
iMnt  were  revoked,  upon  the  discovery  that  he  had  addressed  a  letti>r  to 
>n  ex  member  of  Congress  offering  him  a  Hum  of  money  for  bis  iniluence 
to  obtain  a  consular  xiosition  under  the  Government  of  the  I'niti'd  States 

l^be  Secretary  of  State  possessed  no  power  to  review  the  jndgmentH  of 
tho  Conrt  of  Commissioners  of  Alabama  Claims.  (Mr.  Porter,  Assistant 
'^w^tary,  to  Mr.  Steever,  April  16, 18«>,  MS.) 

The  Department  of  State  declined  to  advise  the  President  to  recommend 
^^  CdQgress  the  revision  of  the  judgment  of  the  court  in  respect  of  th«^ 
^Wms  of  certain  members  of  Lloyds.     (Mr.  Bayard,  S«m'.  of  State,  to  Sir 

Uonnl  West,  August  17,  1886,  MS.  Notes  to  the  British  Legation.) 
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APPENDIX   II. 

TREATIES  RELATING  TO  ARBITRATIONS  TO  WHICH  THE 
UNITED   STATES  HAS  BEEN  A  PARTY. 

[Argentine  Repablic.    See  Brazil,  tind  Paragnay.] 

BRAZIL. 

'^tocol  of  a  conference  held  in  Rio  de  Janeiro  in  the  foreign  office  on  the  14th 
^9  of  Marchj  in  the  year  of  our  Lord  one  thouMand  eight  hundred  and  sev- 
^"^Jfi  between  the  enroy  extraordinary  and  minister  plenipotentiary  of  the 
^^ited  States  and  the  minister  and  secretary  of  state  for  the  marine  depart- 
•^'  in  charge  of  foreign  affairs. 

^Hereaa  the  Uovemment  of  the  United  States  have  claimed  of  the 
'>®^'«rnnient  of  His  Imperial  Majesty  the  Emperor  of  Bra?:il  the  payment 
^f  a  Certain  compensation  to  the  owners  of  the  United  States  whaleship 

^^Qda,  which  is  alleged  by  the  Government  of  the  United  States  to  be 
I'lstlydne  to  the  said  owners  by  the  government  of  His  Imperial  Majesty ; 
*'"l  whereas  the  government  of  His  Imperial  Majesty  den}'  their  liability 
^  make  such  payment  by  reason  of  any  of  the  alleged  causes  set  forth  by 
"'e  Government  of  the  United  States;  and  whereas  both  parties  being 
•""miniated  by  a  friendly  feeling,  and  each  desiring  to  make  an  amicable 
'^^tlemeut  of  the  said  cause  of  diflereure,  have  agreed  to  refer  the  same 
^  the  arbitration  of  Edward  Thornton,  esq.,  commander  of  the  bath, 
*'ie  envoy  extraordinary  and  minister  pleni])otentiary  of  Her  Britannic 
"ftjesty  at  Washington:  For  this  purpose  it  now  becomes  necessary  to 
P"*ceon  record  certain  terms  and  arrangements,  with  a  view  of  obtaining 
^^peeily  and  convenient  hearing  and  determination  of  tlie  matters  to  be 
■obmitted;  and  the  undersigned,  Henry  T.  Blow,  envoy  extraordinary 
*Dd  minister  plenipotentiary  of  the  Uniled  States  near  the  court  of  His 
'•^perial  Majesty,  and  the  Baron  de  Cotegipe,  minister  and  secretary  of 
•ttte  for  the  marine  department  in  charge  of  the  foreign  affairs,  being 
**"Jy  authorized  by  their  respective  governments,  have  agreed  as  follows: 

^TicLK  I.  The  claim  of  the  (government  of  the  United  States  against 
the  Government  of  Brazil  for  compensation  to  the  owners  of  the  United 
States  whaleship  Canada,  and  of  the  cargo  thereof,  shall  be  submitted 
^^  the  arbitration  and  award  of  Edward  Tliornton,  esq.,  commander  of 
^^e  bath,  the  envoy  extraordinary  and  minister  plenipotentiary  of  Her 
Britannic  Majesty  at  Washington. 

Article  II.  The  award  of  the  said  arbitrator  shall  be  considered  a? 
sbsolntely  final  and  conclusive,  and  full  elVect  shall  be  given  tliereto 
Witboat  an^  objection,  evasion,  or  delay  whatsoever.     Suv*h  decision  shall 
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be  given  in  writing  and  dated.  It  shall  be  in  whatsoever  fom 
trator  shall  choose  to  adopt.  It  shall  be  delivered  to  the  minist« 
X>iiblio  agent  of  His  Imperial  Majesty  who  may  be  actually  in  t 
States  and  to  the  Secretary  of  Stato  at  Washington,  and  shall  1 
ered  as  operative  from  the  date  of  the  delivery  thereof. 

Article  III.  The  written  or  printed  case  of  each  of  the  tw 
with  the  iLocumentSy  correspondence,  and  evidence  on  which  ei 
in  support  of  the  same,  shall  be  laid  before  the  arbitrator  at  W: 
on  or  before  the  1st  day  of  June  next,  and  the  arbitrator  shall  c 
questions  so  submitted  to  him  upon  such  case,  documents,  corres] 
and  evidence. 

Articlk  IV.  The  Secretary  of  State  of  the  United  States  and 
ister  or  other  public  representative  of  His  Imperial  Majesty,  actus 
United  States,  shall  bo  considered  as  the  agents  of  their  respei 
ernments,  to  whom  the  arbitrator  shall  address  notices  and  w 
shall  bind  their  respective  governments. 

ARTICLE  V.  The  arbitrator  iiiaj^  employ  a  clerk  for  the  purpot 
arbitration  at  such  rate  of  remuneration  as  he  shall  think  pro{ 
and  all  other  expenses  of  the  arbitration  shall  be  repaid  in  two  € 
tions,  one  by  each  of  the  two  parties,  as  soon  as  the  arbitrator  r 
account  of  the  same. 

Article  VI.   Should  the  arbitrator  decline  to  render  any 
everything  done  by  virtue  of  this  agreement  shall  be  null  and 
each  government  shall  be  at  liberty  to  proceed  as  if  no  arbitn 
been  made. 

Done  at  Kio  de  Janeiro  the  fourteenth  day  of  March,  in  the  ye 
Lord  one  thousand  eight  hundred  and  seventy. 

[seal.]  Henty  T.  Bu 

[seal.]  Baron  dk  Co*: 

Treaty  hetweim,  Brazil  and  the  Argentine  JiepuhliCf  signed  Septembi 
for  the  arbitration  of  the  quetttion  of  their  boundaries, 

[Traimlated  from  the  Portuguefte.] 

His  Majesty  the  Emperor  of  Brazil  and  His  P^xcellency  the  Pn 
the  Argentine  Uepublic,  desiring  to  solve  as  speedily  as  pos 
boundary  question  pending  between  the  two  States,  have  agreed 
prejudice  to  the  treaty  of  the  28tli  of  September  1885,  to  fix  a  ter 
conclusion  of  the  discussion  of  ri<j;lit,  and,  in  the  event  of  theii 
ceoding  in  coming  to  an  understanding,  to  submit  the  same  qi 
the  arbitration  of  a  friendly  government,  and  as  to  this  end  a 
necessary,  they  have  appointed  their  plenipotentiaries,  that  is  tc 

His  Majesty  the  Kinperor  of  Brazil,  the  Baron  do  Alencar,  a  n 
his  council,  his  envoy  extraordinary  and  minister  plenipot<^nti{ 
Argentine  Republic;  His  Kxcellency  the  President  of  the  Argei 
public,  Dr.  I).  Norberto  Quivno  Costa,  liis  minister  and  secrotai 
home  office  and,  ad  interim,  for  foreign  nfiairs; 

Who,  after  having  communicated  to  each  other  their  full  powe 
were  found  in  good  and  due  form,  agree«l  upon  the  following  art 

Art.  1.  The  discussion  of  the  right  which  each  of  the  high  coi 
parties  believes  itself  to  have  to  the  territory  in  litigation  betw 
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shall  he  closed  within  the  term  of  ninety  days,  reckoned  from  the  concln- 
eion  of  the  snryey  of  the  ground  in  which  the  sources  of  the  rivers  Cha- 
pec<)  or  Pequiry-Gna^d  and  Jangada  or  Santo  Antonio-Guavd  are  sitnated. 

Such  survey  will  he  nnderstood  to  have  been  couclnded  on  the  day  when 
the  commissions  appointed  by  virtue  of  the  treaty  of  the  28th  of  Septem- 
her  1885  shall  present  to  their  governments  the  reports  and  plans  referred 
to  in  article  4  of  the  said  treaty. 

Art.  2.  If  the  term  mentioned  in  the  preceding  article  Bhould  expire 
without  any  friendly  solution,  the  question  shall  be  submitted  to  the  arbi- 
tration of  the  President  of  the  United  States  of  America,  to  whom  the 
high  contracting  parties  shall  apply  within  the  sixty  following  days,  re- 
qnesting  him  to  accept  that  function. 

Art.  3.  If  the  President  of  the  United  States  of  America  shonld  refuse, 
the  high  contracting  parties  shall  select  within  sixty  days  of  the  refusal 
another  arbitrator,  either  in  Europe  or  America,  and  in  the  event  of  any 
other  refusal  they  shall  proceed  in  the  same  manner. 

Art.  4.  The  invitation  being  accepted,  each  of  the  high  contracting 
parties  will  within  twelve  months,  reckoned  from  the  date  of  the  receipt 
of  the  respective  communication,  present  to  the  arbitrator  a  stateraent| 
accompanied  by  all  documents  and  titles  tending  to  the  defence  of  its 
right.  This  being  done,  no  further  addition  can  be  made  except  at  the 
request  of  the  arbitrator,  who  will  have  the  right  to  order  all  necessary 
information. 

Art.  .5.  The  frontier  shall  bo  constituted  by  the  rivers  which  Brazil  or 
the  Argentine  Repnblic  have  designated,  and  the  arbitrator  shall  be  in- 
vited to  pronounce  in  favor  of  one  or  the  other  of  the  parties  as  he 
may  consider  just  after  due  investigation  of  the  reasonis  and  documents 
produced. 

Art.  6.  The  award  shall  be  given  within  a  term  of  twelve  months,  reck- 
oned from  the  date  of  the  prenentation  of  the  statements,  or  of  the  more 
recent,  if  they  shall  not  have  been  presented  at  the  same  time  by  both 
parties.  It  shall  be  definitive  and  obligatory,  and  nothing  shall  be  alleged 
as  a  reason  for  hindering  its  fulfillment. 

Art.  7.  The  present  treaty  shall  be  ratified  and  the  ratifications  shall 
be  exchanged  at  the  city  of  Rio  de  Janeiro  within  the  shortest  possible 
term. 

In  witness  whereof  the  plenipotentiaries  of  the  Empire  of  Brazil  and 
of  the  Argentine  Republic  sign  the  said  treaty  and  set  their  seals  thereto 
ut  the  city  of  Buenos  Ayres  on  the  7th  day  of  the  month  of  September 
1889. 

[L.  8.]  Barao  de  Alencar. 

[l.  8.]  N.  QuiRNO  Costa. 

CHILE. 
Convention  concerning  the  submission  to  arbitration  of  the  Macedonian  claims, 

[CoDoInded  November  10, 1858;  ratifications  excbaoged  at  Santiago  de  Chile  October  15, 

1859;  procliiimed  Dei-ember  22,  1859.] 

The  Government  of  the  United  States  of  America  and  the  Government 
of  the  Repnblic  of  Chile  desiring  to  settle  amicably  the  claim  made  by 
the  former  upon  the  latter  for  certain  citizens  of  the  United  States  of 
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America,  who  claim  to  be  the  rightful  owners  of  the  silver,  in  coin  and  in 
bars,  forcibly  taken  from  the  possession  of  Capt.  Eliphalet  Smith,  a  citi- 
zeu  of  the  United  States  of  America,  in  the  valley  of  Sitana,  in  the  terri- 
tory of  the  former  Vice- Royalty  of  Pern,  in  the  year  1821,  by  order  of 
Lord  Cochrane,  at  the  time  Vice-Admiral  of  the  Chilean  squadron,  have 
agreed,  the  former  to  name  John  Bigler,  Envoy  Extraordinary  and  Minis- 
ter Plenipotentiary  of  the  United  States  of  America,  and  the  latter  Don 
Geronimo  Urmeneta,  Minister  of  State  in  the  Department  of  the  Interior 
and  of  Foreign  Relations,  in  tlie  name  and  in  behalf  of  their  respective 
Governments,  to  examine  said  claim  and  to  agree  upon  terms  of  arrange- 
ment just  and  honorable  to  both  Governments. 

The  aforesaid  Plenipotentiaries,  after  having  exchanged  their  full  pow- 
ers, and  lonnd  them  in  due  and  good  form,  sincerely  desiring  to  preserve 
intiict  and  strengthen  the  friendly  relations  which  happily  exist  between 
their  respective  (Governments,  and  to  remove  all  canse  of  diiference  which 
might  weaken  or  change  tbem,  have  agreed,  in  the  name  of  the  Govem- 
nient  which  each  represents,  to  submit  to  the  arbitration  of  His  Majesty 
the  King  of  Belgium,  the  pending  question  between  them,  respecting  the 
legality  or  illegality  of  the  above  referred  to  capture  of  silver  in  coin  and 
in  bars,  made  on  the  ninth  day  of  May,  1821,  by  order  of  Lord  Cochrane, 
Viee-Adiniral  of  the  Chilean  squadron,  in  the  valley  of  Sitana,  in  the  ter- 
ritory of  the  former  Vice- Royalty  of  Pern,  the  proceeds  of  sales  of  mer- 
chandise imported  into  that  country  in  the  brig  Macedonianf  belonging  to 
the  merchant  marine  of  the  United  States  of  America. 

Therefore  the  above-named  Ministers  agree  to  name  His  Majesty  th^ 
King  of  Belgium  as  arbiter,  to  decide  with  full  powers  and  proceeding^ 
ex  aquo  et  houOf  on  the  following  points: 

First.  Is,  or  is  not,  the  claim  which  the  Government  of  the  United  Statee^' 
of  America  makes  upon  that  of  Chile,  on  account  of  the  capture  of  th^ 
silver  mentioned  in  the  preamble  of  this  C(mvention,  just  in  whole  or  iim.^ 
part? 

Second.  If  it  be  just  in  whole  or  in  part,  what  amount  is  the  Govern — - 
ment  of  Chile  to  allow  and  pay  to  the  Government  of  the  United  States^^ 
of  America,  as  indemnity  for  the  capture? 

Third.  Is  the  Government  of  Chile,  in  addition  to  the  capital,  to  allo^v — 
interest  thereon;  and  if  so,  at  what  rate  and  from  what  date  is  interest^^ 
to  be  paid  f 

The  contracting  parties  further  agree  that  his  Majesty  the  King  of  Bel 

gium  shall  decide  the  foregoibg  questions  upon  the  correspondence  which — - 
has  passed  between  the  representatives  of  the  two  Governments  at  Wash-  ' 
ington  and  at  Santiago,  and  the  documents  and  other  proofs  prodnced  dur-  ^ 
ing  the  controversy  on  the  subject  of  this  capture,  and  upon  a  memorial  or  ^ 
argument  thereon  to  be  presented  by  each. 

Each  party  to  furnish  the  arbiter  with  a  copy  of  the  correspondence  and 
documents  above  referred  to,  or  so  niucli  thereof  as  it  desires  to  present, 
as  well  as  with  its  said  memorial,  within  one  year  at  furthest  fW>m  the 
date  at  which  they  may  respectively  be  notilied  of  the  acceptance  of  the 
arbiter. 

Each  party  to  furnish  the  other  with  a  list  of  the  papers  to  be  presented 
by  it  to  the  arbiter,  three  months  in  advance  of  such  presentation. 
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And  if  either  party  fail  to  present  a  copy  of  sncli  papers,  or  its  memo- 
fiftl,  to  the  arbiter,  within  the  year  aforesaid,  the  arbiter  may  make  his 
decision  apon  what  shall  have  been  sabmittetl  to  him  within  that  time. 

The  contracting  parties  farther  agree  that  the  exception  of  prescription, 

'^i^  in  the  conrse  of  the  controversy,  and  which  has  been  a  subject  of 

^iscQBsion  between  their  respective  Governments,  shall  not  be  considered 

^y  the  arbiter  in  his  decision,  since  they  agree  to  withdraw  it  and  exclude 

'^  from  the  present  qnestion. 

^ach  of  the  Govemmeuto  represented  by  the  contracting  parties  is  an- 

^^orized  to  ask  and  obtain  the  acceptance  of  the  arbiter ;  and  both  promise 

Axi<l  bind  themselves  in  the  most  solemn  manner  to  acquiesce  in  and  comply 

'v^i'^h  his  decision,  nor  at  any  time  thereafter  to  raise  any  question,  directly 

^^  lodireetly,  conneeted  with  the  subject-matter  of  this  arbitration. 

'X'hiH  conv^tion  to  be  ratified  by  the  Governments  of  the  respective 
^^s^tracting 'parties,  and  the  ratifications  to  be  exchange^  within  twelve 
''^^liths  from  this  date,  or  sooner,  if  possible,  in  the  city  of  Santiago. 

testimony  whereof  the  contracting  parties  have  sigucd  and  sealed 
agreement  in  duplicate,  in  the  English  and  Spanish  languages,  in 
tiago,  the  tenth  day  of  the  month  of  November,  in  the  year  of  t>ur 
^^^^%^i  one  thousand  eight  hundred  and  fifty-eight.. 

C^SAL.]  John  Bioler, 

Envoy  Extraordinary  and  Minuter  Plenipotentiary 

of  the  United  States  of  America, 

C^BAL.]  GeRONIMO  URMENETA, 

Plenipotendario  ad  hoc. 


[St 


Ckmvention  for  the  settlement  of  claims, 

at  Santiago  August  7,1892;  ratiflcatious  exchanged  at  TVaahington,  Jannary  26, 

1893;  proclaimed  January  28. 1893.] 

-,    '•^'lie  United  States  of  America  and  the  Republic  of  Chile,  animated  by 

-^    desire  to  settle  and  adjust  amicably  the  claims  made  by  the  citizens 

^^ither  country  against  the  government  of  tht^  other,  growing  out  of  acts 

^^mitted  by  the  civil  or  military  authorities  of  either  country,  have 

*^^^^ed  to  make  arrangements  for  that  jinrpose,  by  means  of  a  Convention, 

^^  have  named  as  their  Plenipotentiaries  to  confer  and  agree  thereupon 

^  ^'^llows: 

p   "^-ie  President  of  the  United  States  of  America,  Patrick  Egan,  Envoy 

.^    ^raordinary  and  Minister  Plenipotentiary  of  the  United  States  at  San- 

v(^  ^5o,  and  the  President  of  the  Republic  of  Chile,  Isidoro  Errilzuriz, 

^^ister  of  Foreign  Relations  of  Chile; 

^Hio,  after  having  communicated  to  each  other  their  respective  full 

^^^ers,  found  in  good  and  true  form,  have  agreed  upon  the  following 

^^  i  cles : — 

'^  itTicLE  1.  All  claims  on  the  part  of  corporations,  companies  or  private 

'^*ividual8,  citizens  oTthr  United  States,  upon  the  Government  of  Chile, 

•^ing  out  of  acts  committed  again.st  the  persons  or  ]»roperty  of  citizens 

^be  United  States  not  in  the  service  of  the  enemies  of  Chile,  or  volunta- 

V  giving  aid  and  comfort  to  the  same,  by  the  civil  or  military  authorities 

^^  ^'hile;  and  on  the  other  hand,  all  «'laim8  on  the  part  of  corporations, 


f 
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compaDios  or  private  indivirlnalHyCitissens  of  Chile,  npon  the  Government 
of  tbo  United  States,  ariHiiig  out  of  acts  committed  against  the  persons  or 
property  of  citizens  of  Chile,  not  in  the  service  of  the  enemies  of  the  United 
Statics,  or  voluntarily  giving  aid  and  comfort  to  the  same,  hy  the  civil  or 
military  authorities  of  the  Government  of  the  United  States,  shall  be 
referred  to  three  Commissioners,  one  of  whom  shall  bo  named  by  the 
President  of  the  United  States,  and  one  by  the  l^sident  of  the  Republic 
of  Chile,  and  the  third  to  be  selected  by  mutual  accord  between  the  Presi- 
dent of  the  United  States  and  the  President  of  Chile.  In  case  the  President 
of  the  United  States  and  the  President  of  Chile  shall  not  agree  within 
three  mouths  from  the  exchange  of  the  ratifications  of  this  Convention  to 
nominate  such  third  Comuiissioiier  then  said  nomination  of  said  third 
Commissioner  shall  be  made  by  the  President  of  the  Swiss  Confederation. 

Akticlk  it.  The  said  CoiumiHsion,  thus  constituted,  shall  be  competent 
and  obliged  to  sxamine  and  decide  upon  all  claims  of  the  aforesaid  char- 
acter presented  to  thorn  by  tiie  citizens  of  either  country. 

Akticlk  III.  In  case  of  the  death,  prolouged  absence  or  incapacity  to 
serve  of  one  of  the  said  Commissioners,  or  in  the  event  of  one  Commis- 
sioner omitting,  or  declining,  or  ceasing  to  act  as  such,  then  the  President 
of  the  United  States,  or  the  President  of  the  Republic  of  Chile,  or  the 
President  of  the  Swiss  Confederation,  as  the  case  may  be,  shall  forthwith 
proceed  to  till  the  vacancy  so  occasioned  by  naming  another  Commis- 
sioner within  three  months  from  the  occurrence  of  the  vacancy. 

Akticlk  IV.  The  Commissioners  named  as  hereinbefore  provided  shall 
meet  in  the  City  of  Washington  at  the  earliest  convenient  time  within  six 
months  after  the  exchange  of  ratitkMitions  of  this  Convention,  and  shall, 
as  their  first  act  in  so  meeting,  make  and  subscribe  a  solemn  declaration 
that  they  will  impartially  and  carefully  examine  and  decide,  to  the  best  of 
their  judgment  and  according  to  public  law,  justice  and  equity,  without 
fear,  favor  or  aHection.all  claims  within  the  description  and  true  meaning 
of  Artich's  I  and  II.,  which  shall  he  laid  before  them  on  the  part  of  the 
(joverniueuts  of  the  United  States  and  of  Chile  respectively;  and  such 
declaration  shall  be  entered  on  the  record  of  their  proceedings;  Provided, 
liowever,  that  the  concurrent  judgment  of  any  two  Commissioners  shall  be 
ade(inate  for  every  intermediate  decision  arising  in  the  execotion  of  their 
duty  and  for  every  tinal  award. 

Article  V.  The  Couiniissioners  shall,  without  delay,  after  the  organi- 
zation of  the  Coininissiou,  proc«'ed  to  examine  and  determine  the  claims 
specified  in  the  prece«liug  articles,  and  notice  shall  be  given  to  the  respec- 
tive (loverumeuts  of  the  day  of  their  organization  and  readiness  to  proceed 
to  the  transaction  of  the  business  of  the  Commission.  They  shall  investi- 
gate and  decide  said  claims  iu  such  order  and  in  such  manner  as  they  may 
think  proper,  but  upon  such  evidence  or  information  only  as  shall  be  fur- 
nished by  or  on  behalf  of  the  respective  (iovernments.  They  shall  be 
bound  to  receive  and  consider  all  written  documents  or  statements  which 
may  be  presented  to  them  by  or  on  behalf  «)f  the  respective  Governments 
in  support  of,  or  in  answer  to,  any  chiiin,  and  to  hear,  if  required,  one 
person  on  each  side  whom  it  shall  be  competent  for  each  Government  to 
name  as  its  Counsel  or  Agent  to  present  and  support  claims  on  its  behalf, 
on  each  and  every  separate  claim.     Each  Government  shall  fnmish  at  the 
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nqiiest  of  the  CcnnmissioDeTB,  or  of  any  two  of  tbem,  the  papers  in  its 
poeieflsion  which  may  be  important  to  the  jast  determination  of  any  of  the 
elsinis  laid  before  the  Commission. 

AimCLK  VI.  The  eoncarrini;  decisions  of  the  Commissioners,  or  of  any 
two  of  them,  shall  be  conclusive  and  final.  Said  decisions  shall  in  every 
case  be  given  upon  each  individaal  claim,  in  writing,  stating  in  the  event 
ofspeconiary  award  being  made,  the  amount  or  equivalent  value  of  thc^ 
Moie  in  gold  coin  of  the  United  States;  and  in  the  event  of  interest  being 
sUowed  on  sneh  award,  the  rate  tliereof  and  the  perio<l  for  which  it  is  to 
lie  computed  shall  boftxed,  which  perio<l  shall  not  extend  beyond  the  close 
of  the  Commission;  and  said  decision  shall  be  signed  by  the  Commissioners 
eonenrring  therein. 

Akticlb  VII.  The  High  Contracting  Parties  hereby  engage  to  connidor 
the  decision  of  the  Commissioners,  or  of  any  two  of  them,  as  absolutely 
finsland  oonclnsive  upon  each  claim  d(;oide<l  upon  by  tbem,  and  to  give 
foil  effect  to  snoh  decisions  with(»ut  any  objections,  evasions,  or  delay 
whatever. 

Articub  VIII.  Every  claim  shall  be  presented  to  the  Commissioners 
within  a  period  of  two  months  reckoned  f^m  the  day  of  their  first  meeting 
ier  business,  after  notice  to  the  respective  Governments  as  prescribed  in 
Article  V  of  this  Convention.  Nevertheless,  where  reasons  for  delay  shall 
lis  established  to  the  satisfaction  of  the  Commissitmers,  or  of  any  two  of 
them,  the  jieriod  for  presenting  the  claim  niuy  be  extended  by  them  to  any 
time  not  exceeding  two  months  lonj^er. 

The'  Commissioners  shall  be  bound  to  examine  and  decide  upon  every 
ehiun  within  six  months  from  the  day  of  their  first  meeting  for  business  as 
aforesaid ;  which  period  shall  not  be  exteudeil  except  only  in  case  of  tlio 
proceedings  of  the  Commission  shall  be  interrupted  by  the  death,  inca- 
pacity, retirement  or  cessation  of  the  fiint'tions  of  any  one  of  the  Comniis- 
Bioners,  in  which  event  the  period  of  six  months  herein  prescribed  shall 
not  be  held  to  include  the  time  during;  which  .such  iuterriipticm  may  actu- 
ally exist. 

It  shall  be  comi>etent  in  each  case  for  the  said  Commissioners  to  decide 
whether  any  claim  has,  or  hiis  not,  been  duly  uiatle,  preferred,  and  laid 
Wore  them,  either  wholly,  or  to  auy  and  what  extent,  a(^cording  to  the 
tne  intent  and  meaning  of  this  Convention. 

Articlr  IX.  All  sums  of  money  whicli  may  be  awarded  by  the  Commis- 
aioDers  as  aforesaid,  shall  be  paid  by  the  one  Government  to  the  other,  as 
the  case  may  be,  at  the  capital  of  the  (iovernment  to  receive  such  pay- 
iQSDt,  within  six  months  after  the  date  of  tlie  final  award,  without  interest. 
<^d  without  any  deduction  save  as  specified  in  Article  X. 

Articlb  X.  The  Commissioners  shall  keep  an  accurate  record  and  cor- 
^t  minutes  or  notes  of  all  their  proceedings,  with  the  dates  thereof;  and 
the  Governments  of  the  Tnited  States  and  f>f  C.*hile  may  each  appoint  and 
employ  a  Secretary  versed  in  the  lani^iiages  of  both  countries,  and  the 
Commissioners  may  appoint  any  other  nccesHary  officer  or  officers  to  assist 
them  in  the  transaction  of  the  business  which  luav  come  before  thorn. 

Each  Government  shall  pay  its  own  Commissioner,  Secretary  and  Agent 
or  Counsel,  and  at  the  same  or  cf|uivaloiit  rates  of  compensation,  as  near 
aa  may  be,  for  like  officers  on  the  one  side  as  on  the  other.     All  other 
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expenses,  including  the  coinponsation  of  the  third  ComniisBioner,  which 
latter  shall  be  e(|iial  or  eiinivah^nt  to  that  of  the  other  Coiuiiiissioiiers 
shall  be  defrayed  by  the  two  GovernnieDts  in  equal  moieties. 

The  whole  expenses  of  the  CommissioD,  inclnding  ooDtingenl  expenses, 
shall  be  defrayed  by  a  ratable  deduction  oo  the  amount  of  the  sums 
awarded  by  the  Comuiissiouers,  provided  always  that  such  deduction  shall 
not  exceed  the  rate  of  live  per  centum  on  the  sum  so  awarded.  If  the 
whole  expenses  shall  exceed  this  rate,  then  the  excess  of  expense  shall  be 
defrayed  jointly  by  the  two  Governments  in  equal  moieties. 

Akticlr  XI.  The  High  Contracting  Parties  agree  to  consider  the  result 
of  the  proceeding  of  the  Commission  provided  for  by  this  Convention  as 
a  full,  perfect  and  final  settlement  of  any  and  every  claim  upon  either 
Government  within  the  description  and  true  meaning  of  Articles  1  and  II; 
and  that  every  such  claim,  whether  or  not  the  same  may  have  been  pre- 
sented to  the  notice  of,  made,  preferred  or  laid  before  the  said  Commission, 
shall,  from  and  after  the  conclusion  of  the  proceedings  of  the  said  Com- 
mission, be  treated  and  considered  as  finally  settled,  concluded  and  barred. 

Article  XII.  The  present  Convention  shall  be  ratified  by  the  President 
of  the  United  States,  by  and  with  the  advice  and  consent  of  the  Senate 
thereof  and  by  the  President  of  the  Republic  of  Chile,  with  the  consent 
and  approbation  of  the  Congress  of  the  same,  and  the  ratifications  shall 
be  exchanged  at  Washington,  at  as  early  a  day  as  may  bo  possible  within 
six  months  from  the  llat-e  hereof. 

In  testimony  whereof  the  respective  Plenipotentiaries  have  signed  the 
present  Convention,  in  the  English  and  Spanish  languages,  in  duplicate, 
and  hereunto  affixed  their  respective  seals. 

Done  at  the  city  of  Santiago  the  seventh  day  of  August,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  ninety- two. 

[seal.]  Patrick  Egan. 

[seal.]  Isidoro  ERRiCzURIZ. 

COLOMBIA. ' 

Convention  concerning  the  adjustment  of  claims  against  the  Republic  of  New 

Granada, 

[Concluded  September  10,  1857;  ratification  exchanged  at  Washington,  November  5,  1860; 

proclaimed  Novitmber  8,  I860.] 

The  United  States  of  America  and  the  Kepublic  of  Xew  Granada,  desir- 
ing to  adjust  the  claims  of  citizens  of  said  States  against  New  Granada, 
iind  to  cement  the  good  understanding  which  happily  subsists  between 
the  two  Kepublic8,  have,  for  that  i>urpo8e,  appointed  and  conferred  full 
powers,  respectively,  to  wit: 

The  President  of  the  United  States  H]>on  Lewis  Cass,  Secretary  of  State 
of  the  United  States,  and  the  President  of  Xew  (iranada  upon  General 
Pedro  A.  Herran,  Envoy  Extraordinary  and  Minister  Plenipotentiary  of 
that  Republic  in  the  United  States; 

Who,  after  exchangin;^  their  full  powers,  whi<h  were  found  in  goo<l  and 
proi)er  form,  haveagree«l  to  the  foHowing  articles: 

Article  I.  All  claims  on  the  part  of  corporations,  companies  or  individ- 
uals, citizens  of  the  United  States,  npouthe  Government  of  New  Granada, 
which  shall  have  been  presentee  prior  to  the  first  day  of  September,  1859, 
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either  to  the  Department  of  State  at  WashingtoD,  or  to  the  minister  of  the 
United  States  at  Bogota,  and  especially  those  for  damages  which  were 
cansed  by  the  riot  at  Panama  on  the  fifteenth  of  April,  1856,  for  which  the 
iiaid  QovemmeDt  of  New  Granada  acknowledges  its  liability,  arising  out 
of  its  privilege  and  obligation  to  preserve  peace  and  good  order  along  the 
transit  route,  shall  be  referred  to  a  Board  of  Commissioners,  consisting  of 
two  members,  one  of  whom  shall  be  appointed  by  the  Government  of  the 
United  States  and  one  by  the  Governmrut  of  New  Granada.  In  case  of 
the  death,  absence  or  incapacity  of  either  Commissioner,  or  in  the  event 
of  either  Commissioner  omitting  or  ceasing  to  act,  the  Government  of  the 
United  States,  or  that  of  New  Granada,  respectively,  or  the  Minister  of  the 
latter  in  the  United  States,  acting  by  its  direction,  shall  forthwith  pro- 
ceed to  fill  the  vacancy  thus  occasioned. 

The  Commissioners  so  named  shall  meet  in  the  city  of  Washington 
within  ninety  days  from  tbe  exchange  of  the  ratifications  of  this  conven- 
tion, and,  before  proceeding  to  business,  shall  make  and  subscribe  a  solemn 
oath  that  they  will  carefnlly  examine  and  impartially  decide,  according  to 
jastice  and  equity,  npon  all  the  claims  laid  before  them,  under  the  pro- 
visions  of  this  convention,  by  the  Government  of  the  United  States.  And 
Bach  oath  shall  be  entered  on  tbe  record  of  their  ])roceedings. 

The  Commissioners  shall  then  proceed  to  name  an  Arbitrator  or  Umpire, 
to  decide  npon  any  case  or  cases  on  which  they  may  ilifi'er  in  opinion. 
And  if  they  cannot  agree  in  the  selection,  the  Umpire  shall  be  appointed 
l)y  the  Minister  of  Prussia  to  the  United  States,  whom  the  two  high  con- 
tracting parties  shall  invite  to  make  such  appointment,  and  whose  selec- 
tion shall  be  conclusive  on  both  parties. 

Article  II.  The  Arbitrator  being  appointed,  the  Commissioners  shall 
proceed  to  examine  and  determine  the  claims  which  may  be  presented  to 
them,  under  the  provisions  of  this  convention,  by  the  Government  of  the 
United  States,  together  with  the  evidence  submitted  in  support  of  them, 
and  shall  hear,  if  required,  one  x>erHon  in  behalf  of  each  Government  on 
every  separate  claim.  Each  (irovernment  shall  furnish,  upon  request  of 
either  of  the  commissioners,  such  papers  in  its  possession  as  the  Commis- 
sioners may  deem  important  to  the  just  determination  of  any  claims  pre- 
sented to  them.  In  cases  where  they  agree  to  award  an  indemnity,  they 
shall  determine  the  amount  to  be  paid,  having  due  regard,  in  claims  which 
have  grown  out  of  the  riot  of  Panama  of  Ajiril  15,  1856,  to  damages  suf- 
fered through  death,  wounds,  robberies  or  destruction  of  property.  In 
cases  where  they  cannot  agree,  the  subjects  of  ditlerence  shall  be  referred 
to  the  Umpire,  before  whom  each  of  the  Commissioners  may  be  heard, 
and  whose  decision  shall  be  final. 

Article  III.  The  Commissioners  shall  issue  certificates  of  the  sums  to 
be  paid  by  virtue  of  their  awards  to  the  claimants,  and  the  aggre;:att* 
amount  of  said  sums  shall  be  pai«l  to  the  Government  of  the  United 
States,  at  Washington,  in  equal  semi-annual  payments,  the  first  payment 
to  be  made  six  months  from  the  termination  of  the  Commission,  and  the 
whole  payment  to  be  roinpletod  within  eight  years  from  the  same  date; 
and  each  of  said  sums  shall  bear  interest  (also  payable  semi-annually)  at  the 
rate  of  six  per  cent,  per  annum  from  the  day  on  which  the  awards,  respec- 
tively, shall  have  been  decreed.    To  meet  these  payments,  the  Government 
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of  Now  Granada  beroby  specially  appropriates  one-half  of  the  compensa- 
tion which  may  accrue  to  it  from  the  Panama  Railroad  Company,  in  lien 
of  ])08tage8,  by  \irtue  of  the  thirtieth  article  of  the  contract  between  the 
Ki^public  of  New  Granada  and  said  Company,  made  April  15,  1850,  and 
aipproved  Jane  4,  1850,  and  also  one-half  of  the  dividends  which  it  may 
receive  fWim  the  net  profits  of  said  road,  as  provided  in  the  fifty-Hfth 
article  of  the  same  contract;  but  if  these  funds  should  prove  insufficient 
to  make  the  payments  as  above  stipulated,  New  Granada  will  provide 
other  means  for  that  purpose. 

Article  IV.  The  Commission  herein  provided  shall  terminate  its  labors 
in  nine  months  from  and  including  the  day  of  ita  organization;  shall  keep 
an  accurate  record  of  its  proceeilings,  and  may  appoint  a  secretary  to 
jissist  in  the  transaction  of  its  business. 

Akticlk  V.  The  proceedings  of  this  Commission  shall  be  final  and  con- 
clusive with  respect  to  all  the  claims  before  it,  and  its  awards  shall  be  a 
full  discharge  to  New  (>ranada  of  all  claims  of  citizens  of  the  United 
States  against  that  Republic  which  may  have  accrued  prior  to  the  signa- 
ture of  this  convention. 

Article  VI.  Each  Government  shall  pay  its  own  Commissioner,  but  the 
Umpire,  as  well  as  the  incidental  expenses  of  the  Commission,  shall  be 
paid,  one-half  by  the  United  States,  and  the  other  half  by  New  Granada. 

Article  VII.  The  present  Convention  shall  be  ratified,  and  the  ratifica- 
tions exchanged  in  Washington. 

In'  faith  whereof,  we,  the  respective  Plenipotentiaries,  have  signed  this 
convention,  and  have  hereunto  aftixed  our  seals. 

Done  at  Washington,  this  tenth  <lay  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty -seven. 

[seal.]  Lew.  Cass. 

[seal.]  p.  a.  Uerran. 

Convention  concerning  the  adjustment  of  claimft  against  the  United  States  of 
Colombia;  supplemental  to  the  Convention  of  September  10,  1857, 

[Concluded  February  10,  1864;  ratiflcutions  exchanged  at  Washington  August  19,  1865; 

proclaimed  August  19,  1805.] 

Whereas  a  Convention  for  the  adjustment  of  claims  was  concluded 
between  the  United  States  of  America  and  the  Kepublic  of  New  Granada, 
in  the  city  of  Washington,  on  the* tenth  of  September  1857,  which  con- 
vention, as  afterward  amended  by  the  contracting  parties,  was  proclaimed 
by  the  President  of  the  United  States  on  the  8th  November  1860; 

And  whereas  the  Joint  Ctmimission  organized  under  the  authority 
conferred  by  the  preceding  mentioned  convention  did  fail,  by  reason  of 
uncontrollable  circumstances,  to  decide  all  the  claims  laid  before  them 
under  its  provisions,  within  the  time  to  which  their  proceedings  were 
limited  by  the  4th  article  thereof; 

The  United  States  of  America  and  the  United  States  of  Colombia,  the 
latter  representing  the  late  Kepublic  of  New  (iranada,  are  desirous  that  the 
time  originally  fixed  for  the  duration  of  the  coniniission  should  be  so 
extended  as  to  admit  the  examination  and  adjustment  of  such  claims  aa 
were  presented  to  but  not  settled  by  the  joint  commission  aforesaid,  and 
to  this  end  have  named  Plenipotentiaries  to  agree  upon  the  best  mode  of 
accomplishing  this  object,  that  is  to  say :  The  President  of  the  United 
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States  of  America,  William  H.  Seward,  Secretary  of  State  of  the  United 
States  of  America,  and  the  President  of  the  United  States  of  Colombia, 
SeQor  Manuel  Mnrillo,  Envoy  Extraordinary  and  Minister  Plenipotentiary 
of  the  United  States  of  Colombia ; 

Who,  having  exchanged  their  full  powers,  have  agreed  ns  follows: 

Article  I.  The  high  contracting  parties  agree  that  the  time  limited  in 
the  convention  above  referred  to  for  the  termination  of  the  commission, 
shall  be  extended  for  a  period  not  exceeding  nine  months  from  the 
exchange  of  ratifications  of  this  convention,  it  being  agreed  that  nothing 
in  this  article  contained  shall  in  any  other  wise  alter  the  provisions  of  the 
convention  above  referred  to;  and  that  the  contracting  parties  shall ^ 
appoint  commissioners  anew,  and  an  umpire  shall  be  chosen  anew,  in  the 
manner  and  with  the  duties  and  powers  respectively  expressed  in  the  said 
former  convention. 

Article  II.  The  present  convention  shall  be  ratified,  and  the  ratifications 
shall  be  exchanged  at  Washington  as  soon  as  possible. 

In  witness  whereof  the  respective  Plcuipoteutiaries  have  signed  the 
same,  and  have  hereunto  affixed  their  seals. 

Done  at  Washington  this  tenth  day  of  February,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-four. 

[t>EAL.]  Wm.  H.  Seward. 

[SEAL.]  M.   MURILLO. 

Convention  far  the  settlement  of  the  claim  of  Coiesworth  and  Powell,  1872, 

The  undersigned,  Sefior  Don  Jil  CohinJ(^,  Secretary  of  the  Interior  and 
Foreign  Relations  of  the  United  States  of  Colombia,  and  Charles  O'Leary, 
Esq.,  Her  Britannic  Majesty's  Acting  Consul  General,  in  charge  of  Uer 
Majesty's  Legation  in  Bogota,  being  both  specially  authorized  by  their 
respective  Governments  to  enter  into  an  agreement  which  shall  put  an  end 
to  the  claim  of  Messrs.  Cotesworth  and  Powell,  British  subjects,  against 
the  Government  of  Colombia,  arising  out  of  certain  acts  connected  with 
the  administration  of  Justice  in  the  city  of  Baranquilla,  State  of  Bolivar, 
between  the  years  1858  and  1860,  have  agreed  upon  tbe  following  stipula- 
tions for  that  purpose : 

Article  1.  The  claim  of  Messrs.  Cotesworth  and  Powell  shall  be  sub- 
mitted to  the  arbitration  of  two  commissioners,  one  to  be  named  by  the 
Government  of  the  United  States  of  Colombia,  the  other  by  Her  Britannic 
Migesty's  charg(^  d'afiaires  in  Bogota,  or,  in  his  absence,  by  the  British  Act- 
ing Consul  General  in  charge  of  Her  Majesty's  Legation. 

Any  vacancy  that  may  arise  in  the  commission,  shall  be  filled  in  tbe  same 
manner  as  the  original  appointment. 

Article  2.  The  commissioners,  before  proceeding  to  any  other  business, 
shall  name  some  third  person  to  act  as  an  um[)ire,  to  decide  any  point  on 
which  they  may  difi'er  in  opinion.  If  they  should  not  be  able  to  agree  in 
regard  to  the  choice  of  any  such  person,  the  appointment  shall  be  made 
by  the  person  in  charge  of  the  French  Legation  in  Bogota. 

Articles.  The  arbitrators  shall  decide,  as  a  preliminary  question, 
whether  the  Republic  is  bound  to  grant  an  indemnity  to  Messrs.  Cotes- 
worth and  Powell.  If  that  question  be  decided  in  the  afiirmative,  they 
9)iaU  fix  the  amount  of  the  indemnity,  both  principal  and  interest. 
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Articlk  4.  Any  amount  which  may  be  allowed  by  the  arbitratora  shall 
be  paid  in  hard  cash  to  tlie  British  uharg^  d'affaires  in  BogotH^,  or,  in  his 
absence,  to  the  person  in  charge  of  the  British  Legation,  within  twelve 
months  from  the  date  of  the  award. 

Article  5.  The  arbitrators  shall  perform  the  duties  of  their  office  in 

Bogota,  commi^ncing  as  soon  as  the  present  agreement  shall  have  been 

approved  by  the  Congress  of  the  Union.    In  arriving  at  their  decisions, 

tbey  shall  hear,  if  desired,  one  couiisel  for  each  party,  and  shall  dnly 

•  weigh  the  proofs  which  he  may  adduce. 

Done  in  BogoUl,  the  14th  of  December  1872. 

JiL  COLUNJB. 
CUARLKS  O'LEARY. 

Approved : 

The  President  of  the  Union, 
Manuel  Murillo. 
Ratified  by  Congress,  Law  26,  of  1873. 
A  true  copy : 
[Seal  of  H.  B.  M.  Legation.]  Robkrt  Bunch, 

H,  B,  U:%  Minuter  Eeaident, 

Convention  for  the  arbitration  of  the  caie  of  the  '*MontiJoJ* 

AGREEMENT  OK  ARBITRATION. 

The  undersigned,  to  wit,  William  L.  Scruggs,  minister  resident  of  the 
United  States  of  America,  aud  Jacobo  Saucbez,  secretary  of  the  interior 
and  foreign  relations  of  the  United  States  of  Colombia,  being  especially 
authorized  by  their  respective  governments  to  submit  to  the  decision  of 
the  arbitrators  the  iudcuniity-claiuis  made  by  the  Government  of  the 
United  Statics  against  that  of  Colombia  for  damages  resulting  from  the 
seizure  and  detention  of  the  Hteamer  Moutijoy  >vithin  the  territory  and  by 
certain  citizens  of  Colombia,  in  April,  1871,  have  entered  into  the  follow- 
ing agreement: 

1.  Said  claims  shall  be  submitted  to  arbitrators,  oue  to  be  appointed  by 
the  minister  Yesi^lent  of  the  United  States  of  America,  another  by  the 
Government  of  the  United  States  of  Colombia,  ami  these  two  to  name  an 
umpire,  who  shall  decide  all  questions  upon  which  tbey  'jay be  unable  to 
agree.  In  case  the  place  of  either  arbitrator  or  of  the  umpire  shall,  from 
any  cause,  become  vacant,  such  vacancy  shall  be  filled  forthwith  in  the 
manner  herein  provided  for  the  original  a])pointment.  If  the  arbitrators 
cannot  agree  in  the  choice  of  an  umpire,  one  shall  be  selected  by  new  com- 
missioners, chosen  for  and  assigned  exclusively  to  this  duty. 

2.  The  arbitrators  and  umpire  so  named  shall  meet  in  Bogota  within  one 
month  from  the  date  of  their  appointment,  and  shall,  before  proceeding 
to  business,  make  and  subscribe  a  solemn  declaration  that  they  will  impar- 
tially consider  aud  determine,  to  the  best  of  their  judgment,  and  accord- 
ing to  pui)lic  law  and  treaties  in  force  between  the  two  countries,  and 
these  present  stipulations,  the  claims  herein  submitted,  and  such  declara- 
tion shall  be  entered  upon  the  record  of  their  proceedings. 

3.  The  official  correspondence  and  documenls  relative  to  the  case  shall 
be  submitted  to  the  arbitrators;  but,  before  their  decision  is  rendered,  the 
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attorney-genera],  or  lawyer,  of  the  government  of  Colombia  shall  be  hearily 
as  well  aa  the  one  designated  by  the  miuister-reHident  of  the  United  States. 
The  expositions  of  the  attorneys  will  be  orally  or  in  writing. 

4.  The  arbitrators  shall  have  jurisdiction  of  the  claims  mentioned,  and 
they  shall  decide,  as  a  primary  question,  whether  the  United  States  of 
Colombia  is  obligated  to  grant  indemniiicatiou,  and  if  that  question  should 
^»e  decided  affirmatively,  they  will  fix  the  amount  of  indemnification, 
rhe  award  shall  be  made  in  writing;  and,  if  indemnity  be  given,  the  sum 
shall  be  ex]>re88ed  in  the  legal  coin— poHOH  do  ley^-of  the  United  States  of 
Colombia,  and  paid  to  the  minister  resident  of  the  United  States,  or  to 
Buvb  person  as  he  may  name,  within  one  year  from  the  date  of  the  decision. 

5.  The  expenses  of  the  arbitraflon,  not  to  exceed  fifteen  hundred  dol- 
lars, shall  be  bori:e  in  equal  moieties  by  the  two  governments. 

6.  The  two  governments  will  accept  the  award  made  as  final  and  con- 
<*lu8ive,and  will  give  full  effect  to  the  same;  and  the  Colombian  govem- 
iiieiit  shall  be  forever  released  from  any  and  all  further  accountability 
After  the  decision  of  the  arbitrators  shall  have  been  made  and  its  terms 
^*ithfiilly  complied  with. 

Iq  faith  whereof  the  plenipotentiaries  of  the  two  governments  have 
^'gned  and  sealed  the  present  agreement,  in  Hogota,  on  the  17th  day  of 
^DgnBt,  in  the  year  of  oar  J^ord  one  thousand  eight  hundred  and  seven ty- 
^^Ur. 

William  L.  Scruggs. 

Jacobo  Sancuez. 

^ODER  EjECUTIVO  NaCXONAL, 

Bogota,  17  de  Agosto  de  1874, 
A.probado. 

J.  Sanchez, 

el  Secretario  de  lo  Interior  i  Relaciones  Esteriores, 

Protocol  for  the  Arbitration  of  the  Cerruti  Claim, 

"^h©  Government  of  the  Kiii^i^dom  of  Italy  and  the  Government  of  the 
^^Jinblic  of  Colombia,  deairinj;  to  ])ut  an  end  to  the  subjects  of  disagree- 
°^^^^t  between  them,  growing  out  of  the  claims  of  Sig.  Ernesto  Cerruti 
'^^^^inst  the  Government  of  Colombia  for  losses  and  damages  to  his  prop- 
^""^^  in  the  State  (now  Departinent)  of  Caiica,  in  the  said  Kepublic,  during 
^^^  political  troubles  of  1885,  and  desiring  furtliernioro  to  make  a  just 
*  ^•*r>08ition  of  the  said  claims; 

*~1^ is  Excellency  Baron  Blanc,  Minister  of  Foreign  Allairs,  of  H.  M.  The 

*iigof  Italy,  on  the  one  part;  and  Don  .Jose  Marcelino  Hurtado,  Envoy 

^t;raordinary  and  Minister  Plenipotentiary  of  the  Kepublic  of  Colombia 

Ills  Majesty  the  King  of  Italy  on  the  other  part,  acting  with  due  au- 

^'^^rity  from  their  respective  governments,  have  signed  this  protocol,  sub- 

J^*-t  to  the  approval  of  the  Congress  of  Colombia  to  which  it  shall  be 

•^^^Vimitted  during  the  present  session. 

J'he  Government  of  Italy  and  the  (iovernnient  of  Colombia  agree  to 

BU\»init  to  arbitration  the  matters  and  claims  above  referred  to,  for  the 

P^»rpose  of  arriving  at  a  settlement  thereof,  as  between  the  governments. 

To  this  effect,  as  soon  as  this  protocol  shall  have  obtained  the  approval 

of  the  Congress  of  Colombia,  the  guvernments  of  Italy  and  of  Colombiii 
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will  join  in  anking  H.  E.  the  I^osident  of  the  United  States  of  Ameriea, 
to  be  ])leaH<Hl  to  iiorept  the  position  of  arbitrat-or  in  the  case,  and  discharge 
tho  duties  pertaining  tht^eto,  as  a  fViendly  act  to  both  governments. 

As  soon  an  tlie  arbitriitor  by  his  acceptance  of  the  office  shall  have  qual- 
i6ed  himself  to  cnt4T  upon  his  functions,  he  shall  become  vested  with  full 
power,  authority  and  jurisdiction  to  do  and  perform,  and  to  cause  to  be 
done  and  performed  all  things  without  any  limitation  whatsoevei,  which 
in  his  judgment  may  be  necessary  or  conducive  to  the  attainment,  in  a 
fair  and  equitable  manner,  of  the  end  and  purposes  which  this  agreement 
is  intended  to  secure. 

And  he  shall  thereupon  proceed  to  examine  and  decide  according  to  the 
docnnients  and  evidenc^^  that  may  be  siil^mitted  to  him  by  each  of  the  two 
governments  or  by  the  claimant  as  one  of  the  two  parties  interested  in  the 
suit,  and  the  principles  of  public  Law,  First,  which,  if  any,  among  the 
said  claims  «>f  Sig.  K.  Cerruti  against  the  Oovernment  of  Colombia  be  a 
proper  claim  or  claims  for  international  adjudication;  and.  Secondly, 
which,  if  any  of  the  said  claims  of  Sig.  K.  Cerruti  ngainst  the  Govern- 
ment of  Cobunbia  bo  a  proper  claim  or  claims  for  adjudication  by  the  ter- 
ritorial ('o:irts  of  Colombia.  And  respecjtiug  the  claim  or  claims,  if  any, 
which  in  the  judgment  of  the  arbitrator  shall  have  the  character  of,  and 
belong  to,  the  first  class  of  claims  above  defined,  the  arbitrator  shall  pro- 
ceed to  determine  and  to  declare  the  amount  of  indemnity,  if  any,  which 
the  claimant  Sig.  (*erruti  be  entitled  to  receive  from  the  Government  of 
Colombia  tlnongli  (li])1«)inatic  action. 

And  regarding  the  claim  or  claims  of  Sig.  E.  Cerruti,  if  any,  which  in 
the  judgment  of  the  arbitrator  sliall  possess  the  character  of,  and  belong 
to  the  second  class  of  claims  above  defined,  the  arbitrator  shall  so  declare 
them  to  be  and  shall  take  no  further  action  in  the  matter  of  such  claim  or 
claims. 

'V\w  <'laims  to  which  this  protocol  has  reference  shall  be  presented  to- 
gether with  the  «h)cunients  au<l  evideni-e  in  their  support,  to  the  arbitrator 
and  Riiliiiiitted  to  him  not  sooner  than  six  calendar  months,  nor  later  than 
seven  cah'ndar  months,  re<^koued  from  an.l  after  the  date  of  acceptance  of 
the  oHice  of  arbitrator  by  II.  E.  the  Trcsident  of  the  Uuit^^d  States  of 
America. 

Each  of  the  two  parties  interested  in  the  suit  shall  defray  the  expenses 
incurred  on  its  individual  authority  or  l)ehalf:  but  all  expenses  entailed 
by  tli<*  authority,  or  with  the  sanction,  of  th(^  arbitrator  for  the  purpose 
of  conveniently  discharging  his  functions  or  duties  or  for  the  comumn 
benefit  of  both  ]>artics  interested  in  the  suit,  shall  be  borne  equally  l>e- 
tween  them. 

The  two  (iovernments  solemnly  bind  themselves  to  abide  by  the  deci- 
si(ms  and  awards  of  the  arbitrator  which  shall  he  final  and  conclusive 
and  not  subject  either  to  iliscussion  or  appeal.  And  tiiey  further  agree 
not  to  reopen  negotiations  or  di])lou)ati('  <lis<'ussi(>iis  on  any  point  or  points 
which  the  ji^-bitrator  nuiy  decide  or  dispose  of,  or  which  he  may  declare  to 
have  already  been  «lispos«Hl  of  in  conforuiity  with  public  Law:  Nor  upon 
any  <'laim  or  <'laims  of  Sig.  E.  Cerruti  whieh  the  arbitrator  may  declare 
to  have  an  internal  and  territorial  charaeter. 

In  witness  whereof.  His  Excellency  Haron  Hlanc,  Minister  of  Foreign 
Affairs  of  His  Majesty  the  King  of  Italy  and  Don  Jose  Marcelino  Hortado, 
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Envoy  Extraordinary  and  Minister  Plenipotentiary  of  the  Republic  of 
Colombia  to  His  Majesty  the  King  of  Italy  hereunto  affix  their  Hignatun^s 
ai  Castellamare  Stadia  on  this  the  Eighteenth  day  of  August  in  the  year 
OneThonaand  eight  hundred  and  Ninety- four. 

(Signed)  Blanc.  [l.s,] 

(Signed)  J.  M.  Hurtado.     [l.  s.] 

The  Undersigned  declare  and  acknowledge  the  foregoing  to  be  a  correct 
and  faithful  English  version  of  the  original  i>rotocol  as  drawn  and  exe- 
cuted in  the  Italian  language. 
I>6te  nt  supra. 

(Signed)  J.  M.  Hurtado. 

(Signed)  Blanc. 

COSTA  RICA. 
^9«nUon  ooneeming  the  adjustment  of  claiirn  of  citizens  of  the  United  States. 

*  [Oonelodad  July  2, 1880;  rfttiflcationa  exchanged  at  WashlDgton  November  9,  18(S1;  pro- 
claimed November  11. 1861.] 

^«  United  States  of  America  and  the  Republic  of  Costa  Rica,  desiring 
^  most  the  claims  of  citizens  of  said  States  against  Costa  Rica  in  such  a 
manner  as  to  cement  the  good  understanding  and  friendly  relations  now 
Oftppily  subsisting  between  the  two  Republics,  have  resolved  to  settle  such 
claims  by  means  of  a  convention ;  and,  for  that  purpose,  appointed  and 
inferred  fall  powers,  respectively,  to  wit: 

"Hie  President  of  the  United  States,  on  Alexander  Dimitry,  Minister  Resi- 
st of  said  United  States  in  the  Republic  of  Costa  Rica,  and  his  Excel- 
^^aj  the  Constitutional  President  of  said  Republic  of  Costa  Rica,  on 
«aoael  Jos^  Carazo  and  Francisco  Maria  Yglesias ;  who,  upon  an  exchange 
®'  their  plenary  powers,  which  were  found  in  goo<l  and  proper  form,  have 
■K^Bed  to  the  following  articles : 

■^RTiclbI.  It  is  agreed  that  all  claims  of  citizeuH  of  the  United  States, 
"^Pon  the  Government  of  Costa  Rica,  arising  from  injuries  to  their  persons, 
®^  damages  to  their  property,  under  any  form  whatsoever,  through  the 
*^ionof  authorities  of  the  Republic  of  Costa  Kica,  statements  of  which, 
•eliciting  the  interposition  of  the  (iovernment  of  the  United  States,  have 
"•^li  presente<l  to  the  DepartmiMit  of  State  at  Washington,  or  to  the  diplo- 
n^atic  agents  of  said  United  States  at  San  .Joso,  of  (^>sta  Rica,  up  to  the 
"*t©  of  the  signature  of  this  Convention,  shall,  together  with  the  docu- 
inentein  proof,  on  whii-h  th<'y  may  be  founded,  be  referred  to  a  Board  of 
Commissioners,  consisting  of  two  niember.s,  who  shall  be  appointed  in  the 
'oUowiog manner :  one  by  the  Government  of  the  United  States  of  America, 
***<!  one  by  the  Government  of  the  R<'piiblic  of  Costa  Rica:  Proridedy  hoic- 
^'^t  That  no  claim  of  any  citizen  of  the  United  States,  who  may  be  proved 
^0  have  be9U  a  belligerent  daring  the  occupation  of  Nicaragua  by  the 
•''^pe  of  Costa  Rica,  or  the  exercise  of  anthority,  by  the  latter,  within 
•*^*  territory  of  the  former,  shall  be  couHldered  as  one  jiroper  for  the  action 
^'  the  Board  of  Commissioners  herein  provided  for. 

Incase  of  the  death,  absence,  or  incapacity  of  either  Commissioner,  or 
*•*  the  event  of  either  Commissioner's  omitting  or  ceasing  to  act,  the  Gov- 
^''^iQentof  the  United  States  of  America,  or  that  of  the  Republic  of  Costa 
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Rica,  respoctivt'ly,  or  tho  Diinister  of  the  latter,  in  the  United  States, 
acting  by  its  direction,  shall  forthwith  proceed  to  fill  the  vacancy  thiw 
occaaioned. 

Article  II.  The  Commissioners  so  named  shall  meet  at  the  city  of  Wash- 
ington, within  ninety  days  from  the  exchange  of  the  ratifications  of  this 
convention;  and,  beforo  proceeding  to  business,  they  shall,  each  of  them, 
exhibit  a  solemn  oath,  made  and  subscribed  before  a  competent  authority, 
that  they  will  carefully  examine  into,  and  impartially  decide,  aocordinic 
to  the  principles  of  justice  and  of  equity,  and  to  the  stipulations  of  treaty^ 
upon  all  the  claims  laid  before  them,  under  the  provisions  of  this  Conven- 
tion, by  tho  Government  of  the  United  States,  and  in  accordance  with 
such  evidence  as  shall  be  submitted  to  them  on  the  part  of  said  United 
States  and  of  the  Republic  of  Costa  Rica,  respectively.  And  their  oath, 
to  such  effect,  shall  be  entered  upon  the  record  of  their  proceedings. 

Said  Commissioners  shall  then  proceed  to  name  an  Arbitrator,  or  Um- 
pire, to  decide  upon  any  ease  or  cases  concerning  which  they  may  diH- 
agree,  or  upon  any  point  or  points  of  difference  which  may  arise  in  the 
course  of  their  proceedings.  And  if  they  cannot  agree  in  the  selection,^ 
the  Arbitrator  or  Umpire  shall  be  appointed  by  the  minister  of  His  Maj- 
esty the  King  of  the  Helgians,  to  the  United  States,  whom  the  two  high 
contracting  parties  shall  invite  to  make  such  appointment,  and  whose 
selection  shall  be  conclusive  on  both  parties. 

Article  III.  The  Arbitrator,  or  Umpire,  being  appointed,  the  Commis- 
hiimers  shall,  without  delay,  proceed  to  examine  and  determine  the  claims 
which  may  be  presented  to  them,  under  the  provisions  of  this  Convention, 
by  the  Government  of  tho  I'nited  States,  as  stated  in  the  preceding  article; 
and  they  shall  hear,  if  required,  one  person  in  behalf  of  each  Government, 
on  every  separate  claim. 

Each  Government  shall  furnish,  upon  request  of  either  of  the  commis- 
siouers,  such  papers  in  its  possession  as  may  be  deemed  important  to  the 
just  fletermination  of  any  claims  of  eitizi'ns  of  the  United  States,  referred 
to  the  board,  under  the  provisions  of  the  first  article. 

In  cases,  whether  touching  injnries  to  the  person,  limb  or  life  of  any 
said  citizens,  or  damages  conunitted,  as  stipulated  in  the  tirst  article, 
against  their  property,  in  which  the  Commissioners  may  agree  to  award 
an  indemnity,  they  shall  determine  the  amount  to  be  {uiid.  In  cases  ia 
which  said  Commissioners  cannot  agree,  the  ])oints  of  difference  shall  be 
referred  to  the  Arbitrator,  or  Umpire,  before  whom  each  of  the  Commis- 
sioners may  be  heard,  and  his  deeision  shall  be  final. 

Akticlk  IV.  The  commissioners  shall  issue  certificates  of  the  sums  to 
be  paid  to  the  claimants,  respectively,  wheth«'r  by  virtue  of  the  awards 
agreed  to  between  themselves,  or  of  those  made  by  them,  in  pursuance  of 
decisions  of  the  Arbitrator,  or  Umpire;  nnd  the  aggregate  amount  of  said 
sums,  decreed  by  the  certificates  of  award  made  by  the  Commissioners,  in 
either  manner  above  indicated,  and  of  the  sums  also  accrning  from  such 
certificates  of  award  as  the  Arbitrator,  or  l^mpire,  may,  under  the  author- 
ity hereinafter  conferred  by  the  seventh  article,  have  made  and  issued, 
with  the  rate  of  interest  stipulated  in  the  present  article,  in  favor  of  any 
claimant  or  claimants,  shall  be  paid  to  the  Governmeut  of  the  United 
States,  in  the  city  of  Washington,  in  eipial  semi-annual  instalments.  It 
is,  however,  hereby  agreed,  by  the  contracting  parties,  that  the  payment 
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of  the  first  mstalment  shall  be  made  eight  months  from  the  terminatioD 
of  the  labors  of  the  commission ;  and,  after  such  first  payment,  tbe  sec- 
ond, and  each  sncceeding  one,  shall  be  made  semi-annually,  counting 
from  the  date  of  the  first  payment;  and  tbe  wbole  payment  of  such  aggre- 
gate amonnt  or  amounts,  shall  be  pi^rfected  within  a  term  of  ten  years 
frum  the  termination  of  said  commission ;  and  each  of  said  sums  shall  bear 
interest  (also  payable  semi-annually)  at  tbe  rate  of  six  per  cent,  per  aii- 
nnm,  from  the  day  on  which  the  awards,  respectively,  will  bave  been 
dej-reed. 

To  meet  these  payments,  the  Government  of  the  Republic  of  Costa  Rica 
Why  8p€K;ially  appropriates  tiftj'  per  cent,  of  the  net  proceeds  of  the  reve- 
nnes  arising  from  the  customs  of  the  said  Republic ;  but  if  such  appropria- 
tion should  prove  insufficient  to  make  tbe  ])aynient8  as  above  stipulated, 
the  Government  of  said  Republic  binds  itself  to  provide  other  means  for 
^t  purpose. 

Article  V.  The  Commission  herein  ])rovided  shall  term'nate  its  labors 
10  nine  months  from  and  Including  tbe  day  of  its  orgaui/atiou.  They  shall 
keep  an  accurate  record  of  all  their  proceedings,  and  tliey  may  appoint  a 
secretary,  versed  in  the  knowledge  of  the  English  and  of  tbe  Spanish  lan- 
S^ages,  to  assist  in  the  transaction  of  their  business.  And,  for  the  con- 
dnet  of  such  business,  they  are  hereby  authorized  to  make  all  necessary 
and  lawful  rules. 

A&ncLK  VI.  The  proceedings  of  this  Commission  shall  be  final  and  con- 
clusive with  respect  to  all  the  claims  of  citizens  of  tlie  United  States, 
which, having  accrued  prior  to  the  date  of  this  convention,  may  be  brought 
hefore  it  for  adjustment;  and  tbe  Unite«l  Stati's  agree  forever  to  relense 
toe  Government  of  the  Republic  of  Costa  Rica  from  any  further  account- 
ability for  claims  which  shall  be  rejected,  either  by  tbe  board  of  Comuiis- 
*'<»uer8,  or  by  the  Arbitrator  or  Umpire  aforesaid;  or  ibr  such  as,  being 
allowed  by  either  the  Board  or  the  Umpire,  the  Government  of  (  osta  Rira 
■hall  have  provided  for  and  satisfied  in  tbe  manner  agreed  upon  in  the 
fourth  article. 

Article  VII.  In  the  event,  however,  that  upon  tbe  termination  of  the 
labors  of  said  Commission  stipulated  for  in  the  fifth  article  of  tbisconven- 
"OQj  a^y  ease  or  cases  should  bejx'nding  before  tbe  Umpire,  jiml  awaiting 
'^'s  decision,  it  is  hereby  understood  and  agreed  by  the  two  contrai'ting 
P«*itiea  that,  though  the  Roard  of  Commissioners  may,  by  such  limitation, 
"^ve  terminated  their  action,  said  Umpire  is  berel»y  authorized  anil  em- 
I^^ered  to  proceed  to  make  bis  decision  or  awanl  in  such  case  or  cases 
P^^ding  as  aforesaid;  and,  upon  bis  certificate  thereof,  in  each  case,  trans- 
^'^'^tedto  each  of  the  two  Governments,  mentioning  tbe  amount  of  indem- 

1*4.  '  O 

."v»  if  such  shall  have  been  allowed  by  him,  together  with  the  rate  of 

^oterest  specified  by  the  fourth  article,  sucl* decision  or  award  shall  be 

^K«u  and  held  to  be  binding  and  comlnsive,  and  it  shall  work  the  same 

®"<icta8  though  it  had  been  nuule  by  both  the  Commissioners  under  their 

^^  agreement,  or  by  them  upon  decision  of  the  case  or  of  the  cases,  re- 

l>ei'tively^  pronounced  by  the  Umpire  of  said  board,  during  tbe  period 

P^^ribed  for  its  sessions:    Provided,  however,  That  a  decision  on  every 

^jj**  that  may  be  pending  at  the  termination  of  tbe  labors  of  the  board 

**all  i,^  given  by  the  Umpire  within  sixty  days  from  their  final  adjoum- 

^^nt;  and  that,  at  tbe  expiration  of  the  s:iid  sixty  da3's,  the  authority 

**^ power  hereby  granted  to  said  Umpire  shall  cease. 
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Article  VIII.  Each  Government  shall  pay  its  own  Cominissioner ;  but 
the  Uiupirc,  as  well  as  the  incidental  expenses  of  the  commission,  inclad- 
ing  the  defrayal  of  tho  services  of  a  secretary,  who  may  be  appointed 
under  the  fifth  article,  shall  be  paid  one-half  by  the  United  States,  and 
the  other  half  by  the  Republic  of  Costa  Rica. 

Article  IX.  The  present  convention  shall  be  approved  and  ratified  by 
the  Presiflent  of  the  United  States  of  America,  by  and  with  the  advice 
and  consent  of  tht^  Senate  of  the  said  States;  and  by  the  President  of  the 
Repu1)H«'  of  Costa  Rica,  with  tho  consent  and  approbation  of  the  Supreme 
legislative  Power  of  said  Republic;  and  the  ratifications  shall  be  ex- 
chauge<l  in  the  city  of  Washington,  within  the  space  of  eight  months 
from  the  date  of  the  signature  hereof,  or  sooner  if  possible. 

In  faith  whereof,  and  by  virtue  of  our  respective  fnll  powers,  we,  the 
undersigned,  have  signed  the  present  convention,  in  duplicate,  and  have 
hereunto  affixed  our  seals. 

Done  at  the  city  of  San  Jos6,  on  the  second  day  of  July,  in  the  year  one 
thousand  eight  hundred  and  sixty,  and  in  the  eighty-fourth  year  of  the 
independenec  of  the  United  States  of  America,  and  of  the  independence  of 
Costa  Rica  the  thirty-ninth. 

[8KAL.]  ALBX'R  DIMITRY. 

[seal.]  Manuel  J.  Carazo. 

[seal.]  Fran'co  M.  Tglesias. 

Convention  between  th^  Governments  of  Nicaragun  and  Coeta  Bioa  to  euhmii  to 
the  arbitration  of  the  Government  of  the  United  States  the  question  in  regard 
to  the  validity  of  the  treaty  of  April  15,  185S. 

The  Governments  of  the  Republics  of  Nicaragua  and  Costa  Rica  desir- 
ing to  tenniuato  the  (juestiou  debated  by  them  since  1871,  to  wit: 

Whether  the  treaty,  signed  by  both  on  the  15th  day  of  April  1858,  is  or 
is  not  valid,  have  named,  respectively,  as  plenipotentiaries,  Sefior  Don 
.Jo8(^  Antonio  Roman,  envoy  extraordinary  and  minister  plenipotentiary  of 
Nicaragua,  near  the  (Government  of  Guatemala,  and  Senor  Don  Ascension 
Esquivel,  envoy  extraordinary  and  minister  plenipotentiary  of  Costa  Rica, 
near  the  same  (government,  who  having  communicated  their  full  powers. 
found  to  he  in  due  form,  and  conferred  with  each  other,  with  the  media- 
tion of  the  minister  for  foreign  afl'airs  for  the  Republic  of  Guatemala, 
Doctor  Don  Fernando  Cruz,  designated  to  interpose  the  good  oflSces  of  his 
Government,  gen^^ronsly  offered  to  the  contending  parties  and  by  them 
gratefully  accepted,  have  agreed  to  the  following  articles: 

(1)  The  ipiestiou  pending  between  the  contnicting  Governments,  in 
regard  to  the  validity  of  tho  treaty  of  limits  of  the  15th  of  April  1858, 
shall  be  submitted  to  arbitration. 

(2)  The  arbitrator  of  thaf  question  shall  be  the  President  of  the  United 
States  of  America.  Within  sixty  days  following  the  exchange  of  ratifica- 
tions of  the  present  convention,  the  contracting  Governments  shall  solicit 
of  the  appointed  arbitrator  his  acceptance  of  the  charge. 

(3)  In  the  unexpected  event  that  the  President  of  the  United  Statei 
should  not  be  pleased  to  accept,  the  parties  shall  name,  as  arbitrator,  tin 
President  of  the  Republic  of  Chile,  whose  acceptance  shall  be  solicited  b) 
the  contracting  Governments  within  ninety  days  from  the  date   npoi 
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which  the  President  of  tho  United  States  may  give  notice  to  both  Govern- 
ments, or  to  their  representatives  in  Washington,  of  his  declination. 

(4)  If,  unfortunately,  the  President  of  Chile  should  also  be  unable  to 
lend  to  the  parties  tho  eminent  service  of  accepting  the  charge^  both  Gov- 
ernments shall  come  to  an  agreement  for  the  purpose  of  electing  two  other 
arbitrators  within  ninety  days,  counting  from  the  day  on  which  the  Pres- 
ident of  Chile  may  give  notice  to  both  Governments  or  their  representa- 
tives, in  Santiago,  of  his  non-acceptance. 

(5)  The  proceedings  and  terms  to  which  the  decisions  of  the  arbitrator 
are  limited  shall  be  the  following : 

Within  ninety  days,  counting  from  the  notification  to  the  parties  of  the 
acceptance  of  the  arbitrator,  the  parties  shall  present  to  him  their  allegar 
lions  and  documents.  The  arbitrator  will  communicate  to  the  represent- 
ative of  each  Government,  within  eight  days  after  their  presentation,  the 
allegations  of  the  opposing  party,  in  order  that  the  opposing  party  may  be 
able  to  answer  them  within  the  thirty  days  following  that  upon  which 
the  same  shall  have  been  communicated. 

The  arbitrator's  decision,  to  be  held  valid,  must  be  pronounced  within 
six  months,  counting  from  the  date  upon  which  the  term  allowed  for  the 
answers  to  the  allegations  shall  have  expired,  whether  the  same  shall  or 
shall  not  have  been  presented. 

The  arbitrator  may  delegate  his  powers,  provided  that  he  does  not  fail 
to  intervene  directly  in  the  pronunciation  of  the  final  decision. 

(6)  If  the  arbitrator's  award  should  determine  that  the  treaty  is  valid, 
the  same  award  shall  also  declare  whether  Costa  Rica  has  the  right  of 
navigation  of  the  river  San  Juan  with  vessels  of  war  or  of  the  revenue 
service.  In  the  same  manner  he  shall  decide,  in  cfkse  of  the  validity  of 
the  treaty,  upon  all  the  other  points  of  doubtful  interpretation  which 
either  of  the  parties  may  find  in  the  treaty,  and  shall  communicate  to  the 
other  party  within  thirty  days  after  the  exchange  of  the  ratifications  of 
the  present  convention. 

(7)  The  decision  of  the  arbitrator,  whichsoever  it  may  be,  shall  be  held 
as  a  perfect  treaty  and  binding  between  the  contracting  parties.  No 
recourse  whatever  shall  be  admitted,  and  it  shall  begin  tiO  have  effect 
thirty  days  after  it  shall  have  been  notified  to  both  Governments  or  to 
their  representatives. 

(8)  If  the  invalidity  of  the  treaty  Hhonld  be  declared,  both  Governments, 
within  one  year,  counting  from  the  notification  of  the  award  of  the  arbi- 
trator, shall  come  to  an  agreement  to  fix  the  dividing  line  between  their 
respective  territories.  If  that  agreement  should  not  be  posbible,  they 
shall,  In  the  following  year,  enter  into  a  ccmvention  to  submit  the  ques- 
tion of  boundaries  between  the  two  Republics  to  the  decision  of  a  friendly 
Government. 

From  the  time  the  treaty  shall  be  declared  null,  and  during  the  time 
there  may  be  no  agreement  between  the  parties,  or  no  decision  given  fixing 
definitely  the  rights  of  both  countries,  the  rights  established  by  the  treaty 
of  the  15th  of  April  1858  shall  bo  provisionally  respected. 

(9)  As  long  as  the  question  as  to  the  validity  of  the  treaty  is  not  decided, 
the  GoTeniment  of  Costa  Rica  consents  to  suspend  the  observance  of  the 
decree  of  the  16th  of  March  last  as  regards  the  navigation  of  the  river  San 
Juftn  by  a  national  vessel. 
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(10)  In  case  tho  award  of  the  arbitrators  should  decide  that  the  treaty 
of  liuiitB  is  valid,  tho  coutrarting  Governments,  within  ninety  days  fid- 
lowing  that  upon  whicli  they  may  be  notified  of  the  decision,  shall  appoint 
four  comniisHioners,  two  each,  who  shall  make  the  corresponding  measure^- 
ments  of  the  dividing  line,  as  provided  for  by  Article  2  of  the  referred  to 
treaty  of  15th  April  1858. 

These  measnrements  and  the  corresponding  landmarks  shall  be  made 
within  thirty  month8,  counting  from  the  day  upon  which  the  commission- 
ers shall  be  appointed.  The  commissioners  shall  have  the  power  to  deviate 
the  diHtance  of  ono  mile  from  the  line  lixed  by  the  treaty,  for  the  purpose 
of  finding  natural  limits  or  others  more  distinguishable.  But  this  devia- 
tion shall  be  made  only  when  all  of  the  commissioners  shall  have  agreed 
upon  tho  point  or  points  that  are  to  substitute  the  line. 

(11)  This  treaty  shall  be  submitted  to  the  approval  of  the  Executive 
and  Congress  of  each  of  the  contracting  Republics,  and  their  ratifications 
shall  be  exchanged  at  Managua  or  San  Josd  de  Coata  Rica  on  the  30th  of 
June  next,  or  sooner  if  possible. 

Ill  testimony  of  which  the  plenipotentiaries  and  the  minister  of  foreign 
affairs  of  (iuateinala  have  hereunto  signed  and  sealed  with  their  private 
seals,  in  the  city  of  Guatemala,  this  24th  day  of  December  1886. 

Ascensi6n  Esqdivkl. 

J.  Antonio  RomXn. 

Fernando  Cruz. 

Treaty  of  Limits  between  Costa  Rica  and  Nicaragnaf  concluded  April  loth,  18o8, 

Wo,  Maximo  Jerez,  Minister  Plenipotentiary  of  the  Government  of  the 
Republic  of  Nicaragua,  and  Jo8<5  Maria  Cafias,  Minister  Plenipotentiary 
of  the  Government  of  the  Republic  of  Costa  Rica,  having  been  entrusted  by 
omri'sportive  Governments  with  the  mission  of  adjusting  a  treaty  of  limits 
between  the  two  Republics,  which  should  put  an  end  to  all  the  differences 
which  have  obstructed  the  perfect  understanding  and  harmony  that  must 
prevail  among  tlieiu  lor  tlu^ir  safety  and  prosperity,  and  having  exchanged 
our  respective  powers,  which  were  examined  by  Hon.  Sefior  Don  Pedro  R. 
Negrete,  Minister  Plenipotentiary  of  the  Government  of  the  Republic  of 
Salvador,  exercising  the  functions  of  fraternal  mediator  in  these  negotia- 
titms.  who  found  them  to  be  good  and  in  due  form,  as  we  on  our  part  also 
found  good  and  in  due  form  the  powers  exhibited  by  the  said  Minister, 
after  having  discussed  with  the  necessary  <leliberation  all  the  points  in 
question,  with  the  assistance  of  the  Representative  of  Salvador  who  was 
present,  have  agreed  to  and  adjusted  the  following  Treaty  of  Limits 
between  Nicaragua  and  Costa  Rica. 

Article  I.  The  Republic  of  Nicaragua  and  the  Republic  of  Costa  Ric» 
declare  in  the  most  solemn  and  express  terms  that  if  for  one  moment  they 
were  about  to  enter  into  a  struggle  for  reason  of  limits  and  for  othera 
which  each  one  of  the  hi>;h  contracting:  parties  considered  to  bo  U»gal  and 
a  matter  of  honor,  now  after  having  given  each  other  repeated  proofs  of 
good  understanding,  peaceful  principles,  and  true  fraternity,  they  are 
willing  to  bind  themselves,  as  they  formally  do,  to  secure  that  the  peace 
happily  re-established  should  be  each  day  more  and  more  affirmed  between 
tho  Government  and  the  people  of  both  nations,  not  only  for  the  good  and 
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aclrantage  of  Nicaragua  and  Costa  Rica,  but  for  the  happiness  and  pros- 
perity which,  to  a  certain  extent,  our  sisters,  the  other  Central  American 
Republics,  will  derive  from  it. 

Akticlr  II.  The  dividing  line  between  the  two  Republics,  starting  from 
the  Northern  Sea,  shall  begin  at  the  end  of  Punta  de  Costilla,  at  the  month 
of  the  San  Juan  de  Nicaragua  river,  and  shall  run  along  the  right  bank  of 
the  said  river  up  to  a  point  three  English  miles  distant  from  Castillo  Viejo, 
said  distance  to  be  measured  betwe<^n  the  exterior  works  of  said  castle 
and  the  above-named  point.  From  here,  and  taking  the  said  works  as 
centre,  a  curve  shall  be  drawn  along  said  works,  keeping  at  the  distance 
of  three  English  miles  from  them,  in  its  whole  length,  until  reaching 
another  point,  which  shall  be  at  the  distance  of  two  miles  from  the  bank 
of  the  river  on  the  other  side  of  the  castle.  From  here  the  line  aball  con- 
tinue in  the  direction  of  the  Sapou  river,  which  emptier  into  the  Lake  of 
Nicaragua,  and  it  shall  follow  its  course,  keeping  always  at  the  distance 
of  two  miles  from  the  right  bank  of  the  San  Juan  river  all  along  its  wind- 
in^s^  up  to  reaching  its  origin  in  the  lake;  and  from  there  along  the  right 
shore  of  the  said  lake  until  reaching  the  Sapo^  river,  where  the  line  par- 
allel to  the  bank  and  shore  will  terminate.  From  the  point  in  which  the 
**'dline  shall  coincide  with  the  Sapoji  river — a  point  which,  according  to 
the  above  description,  must  be  two  milos  distant  from  the  lake — an  astro- 
I'omic  straight  line  shall  be  drawn  to  the  central  point  of  the  Salinas  Bay 
*°  the  Southern  Sea,  where  the  line  marking  the  boundary  between  the 
^^Q  contracting  Republics  shall  end. 

Akticle  III.  Such  surveys  as  may  be  required  to  locate  this  boundary, 
^l^ether  in  whole  or  in  part,  shall  be  made  by  Commissioners  appointed 
"y  the  two  Governments;  and  the  two  Governments  shall  agree  also  as  to 
^"^  time  when  the  said  survey  shall  b(?  made.  Said  Commissioners  shall 
hav^  the  power  to  somewhat  deviat*^  from  the  curve  around  the  castle, 
fronj  tijQ  iJQg  parallel  to  the  banks  of  the  river  and  the  lake,  or  from  the 
astronomic  straight  line  between  Saposi  and  Salinas,  if  thej'  find  that 
natural  land-marks  can  >e  substituted  with  advanta<^e. 

Article  IV.  The  Bay  of  San  Juan  del  Norte,  as  well  as  the  Salinas  Bay, 

*^all  be  common  to  both  Kepublics,  and,  therefore,  both  the  advantages  of 

th^ir  Qgjj  and  i\^Q  obligation  to  contribute  to  their  defence  shall  also  be 

cotumon.     Costa  Rica  shall  be  bound,  as  far  as  the  portion  of  the  banks 

^^  the  San  Juan  river,  which  correspond  to  it  is  concerned,  to  contribute 

^  its  custotly  in  the  same  way  as  the  two  Kepublics  shall  contribute  to 

the  defence  of  the  river  in  case  of  external  aggression ;  and  this  they  shall 

*^o  with  all  the  eflficiency  within  their  reach. 

Article  V.  As  long  as  Nicaragua  does  not  recover  the  full  possession  of 
'^n  her  rights  in  the  port  of  San  .Juan  del  Norte,  the  use  and  possession  of 
^QQta  de  Castilla  shall  bo  common  and  equal  both  for  Nicaragua  and 
Costa  Rica;  and  in  the  meantime,  and  as  long  as  this  community  lasts, 
the  boundary  shall  be  the  whole  courHe  of  the  Colorado  river.  It  is  fur- 
thennore  stipulated  that,  as  long  as  the  said  x^ort  of  San  Juan  del  Norte 
remains  a  free  port,  Costa  Rica  shall  not  charge  Nicaragua  any  custom 
doties  at  Punta  de  Castilla. 

AmcLR  VI.  The  Republic  of  Nicaragua  shall  have  exclusively  the 
d(Hninion  and  sovereign  jurisdiction  over  tlie  waters  of  the  San  Juan  river 
ttom  its  origin  in  the  Lake  to  its  mouth  in  the  Atlantic;  bat  the  RepxiYAl^ 
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of  Costa  Rica  Rhull  have  the  perpetual  right  of  tne  navigation  on  the 
Huid  waters,  between  the  said  month  and  the  point,  three  English  miles 
distant  from  Castillo  Viejo,  said  navigation  being  for  the  purposes  of  com- 
merce either  with  Nicaragua  or  with  the  interior  of  Costa  Rica,  through 
the  San  Carlos  river,  the  Sarapiqnf,  or  any  other  way  proseeding  from  the 
portion  of  the  bank  of  the  San  Juan  river,  which  is  hereby  deelared  to 
belong  to  Costa  Rica.  The  vessels  of  both  countries  shall  have  the  power 
to  land  indiscriminately  on  either  side  of  the  river,  at  the  portion  thereof 
where  the  navigation  is  common ;  and  no  charges  of  any  kind,  or  duties, 
shall  be  collected  unless  when  levied  by  mutual  consent  of  both  Govern- 
ments. 

Artiglr  VII.  It  is  agreed  that  the  territorial  division  made  by  this 
treaty  cannot  be  understood  as  impairing  in  any  way  the  obligations  con- 
tracted whether  in  public  treaties  or  in  contracts  of  canalization  or  public 
transit  by  the  Government  of  Nicaragua  previous  to  the  conclusion  of  the 
present  treaty;  on  the  contrary,  it  is  understood  that  Costa  Rica  assumes 
those  obligations,  as  far  as  the  portion  which  corresponds  to  its  territory 
is  concerned,  without  injury  to  the  eminent  domaiu  and  sovereign  right 
which  it  has  over  the  same. 

Article  VIII.  If  the  contracts  of  canalization  or  transit  entered  into 
by  the  Government  of  Nicaragua  2>revious  to  its  being  informed  of  the 
conclusion  of  this  treat}'  should  happen  to  be  invalidated  for  any  reason 
whatever,  Nicaragua  binds  herself  not  to  enter  into  any  other  arrange- 
ment for  the  aforesaid  purposes  without  first  hearing  the  opinion  of  the 
GoA'ernment  of  Costa  Rica  as  to  the  <Iisad vantages  which  the  transaction 
might  occasion^the  two  countries;  provided  that  the  said  opinion  is 
rendered  within  the  period  of  30  days  after  the  receipt  of  the  communi- 
cation asking  for  it,  if  Nicaragua  should  have  said  that  the  decision  was 
urgent;  au<l,  if  the  transacticm  does  not  injure  the  natural  rights  of  Costa 
Rica,  the  vote  asked  for  shall  be  only  advisorj'. 

Akticlk  IX.  Under  no  circumstances,  and  even  in  case  that  the  Repub- 
lics of  Costa  Rica  and  Nicaragua  should  unhappily  find  themselves  in  a 
state  of  war,  neither  of  tbcm  shall  bo  allowed  to  commit  any  act  of  hos- 
tility against  the  other,  whether  in  the  port  of  San  Juan  del  Norte,  or  in 
the  San  Juan  river,  or  the  Lake  of  Nicaragua. 

Artk'LE  X.  The  stipulation  of  the  foregoing  article  being  essentially 
important  for  the  proper  custody  of  both  the  port  and  tha  river  against 
foreign  aggression,  which  would  affect  the  general  interests  of  the  coun- 
try, the  strict  performance  thereof  is  left  under  the  special  guarantee 
which,  in  the  name  of  the  mediator  Government,  its  Minister  Plenipoten- 
tiary herein  present  is  ready  to  give,  an<l  does  hereby  give,  in  use  of  the 
faculties  vested  in  him  for  that  purpose  by  his  Government. 

Article  XI.  In  testimony  of  the  good  and  cordial  understanding  which 
is  establishe<l  between  the  Republics  of  Nicaragua  and  Costa  Rica,  they 
mutually  give  up  all  claims  against  each  other,  on  whatever  ground  they 
may  be  founded,  up  to  the  date  of  the  present  treaty;  and  in  the  same 
way  the  two  contracting  parties  do  hereby  waive  all  claims  for  indemnifi- 
cation of  damages  which  they  might  consider  themselves  entitled  to  pre- 
sent against  each  other. 

Article  XII.  This  treaty  shall  be  ratified,  and  the  ratifications  thereof 
shall  be  exchanged,  at  Santiago  de  Managua  within  forty  days  after  it  is 
signed. 
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Id  testimony  whereof  we  have  herennto  Rubacribed  onr  names  to  the 
present  iustrnment,  executed  in  triplicate,  together  with  the  lion.  Minis- 
ter of  Salvador,  and  nnder  the  counternign  of  the  respectiA'e  secretaries  of 
Legation,  at  the  city  of  San  Jos^,  in  Costa  Rica,  on  the  15th  day  of  April, 
in  the  year  of  oar  Lord  1858. 

Maximo  Jerez. 
Jos6  M.  CaSas. 
Pedro  R6mulo  Nrgrete. 
Manuel  Rivas, 
Secretary  of  the  Legation  of  Nicaragua. 

Salvador  Gonzalez, 
Secretary  of  the  Legation  of  Costa  Rica, 
Florentino  Souza, 
Secretary  of  the  Legation  of  Salvador, 
Additional  Act.  The  undersigned,  Ministers  of  Nicaragua  and  Costa 
^ca,  wishing  to  give  public  testimooy  of  their  high  esteem  and  of  their 
Cselings  of  gratitude  towards  the  Republic  of  Salvador,  and  the  worthy 
Representative  of  the  same,  Col.  Don  Pedro  R.  Negrete,  have  agreed  that 
t.he  treaty  of  territorial  limits  be  accompanied  with  the  following  declara- 
'^ion,  namely : 

"  Whereas,  the  Government  of  Salvador  has  given  to  the  Governments 
of  Costa  Rica  and  Nicaragua  the  most  authentic  testimony  of  its  noble 
feelings,  and  of  its  high  appreciation  of  the  value  and  necessity  of  culti- 
vating fraternal  sympathy  among  these  Republics,  and  has  interested 
itself  as  efficiently  as  friendly  in  the  equitable  settlement  of  the  differ- 
ences which  unhappily  have  existed  between  the  high  contracting  parties, 
ft  settlement  which  has  beeu  secured  by  the  two  Legations,  owing  in  great 
part  to  the  estimable  and  efticieut  actiou  of  the  lion.  SeHor  Negrete,  Min- 
ister Plenipotentiary  of  the  said  Government,  who  proved  to  be  the  right 
person  to  accomplish  the  genenuis  mediation  for  which  he  was  appointed, 
and  who  has  known  perfectly  well  how  to  meet  the  intentions  of  his  Gov- 
ernment, and  owing  also  to  the  important  aid,  to  the  learning  and  to  the 
impartial  suggestions  of  the  same  Minister  during  the  discussion  of  the 
subject,  we,  the  Repre8<mtative8  of  Costa  Rica  and  Nicaragua,  in  the  name 
of  onr  respective  countries,  do  hereby  fulfil  the  pleasant  duty  of  declaring 
and  recording  here  all  the  jjratitude  which  we  feel  for  the  patriotism,  high 
luindedness,  fraternity,  and  benevolence  characterizing  the  Government 
of  Salvador. 

In  testimony  whereof  we  have  hereunto  subscribed  our  names  and  signed 
this,  in  triplicate,  in  the  presence  of  the  Hon.  Minister  of  Salvador,  under 
the  countersign  of  the  respectiv*'  Secretaries  of  L«'gation,  in  the  city  of 
San  ,}o»6,  the  capital  of  Costa  Rica,  on  the  15th  day  of  April,  in  the  year 
of  our  Lord  1858. 

MXxiMO  Jerez. 
Josi%  M.  CaSas. 
Manuel  Rivas, 
Secretary  of  the  Legation  of  Nicaragua. 

Salvador  Gonzalez, 
Secretary  of  the  Li-gation  of  Costa  liica. 
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DENMARK. 
Convention  for  the  arbitration  of  the  Carlos  Butterfield  elaim$. 

[Si^ed  IXecember  6,  1888;  ratiflcationi*  exchange<l  at  Washington,  May  23,  1883;  pm- 

claiined  1888.] 

WhenuiH  the  (vov(>mnHMit  of  the  llnitc^d  States  of  Aiiiericn  ha«  hereto- 
fore presented  to  the  Kingdom  of  Denmark  the  claim  of  Curios  HutterHfld 
and  Company,  of  which  Carlos  Butterfield  now  deceased  was  the  surviving 
partner,  for  an  indemnity  for  the  seizure  and  detention  of  the  two  vessels, 
the  steamer  Hen  t>]ink]iu  and  the  Harqne  Catherine  Angnsta,  by  the 
anthoriti(*8  of  the  Island  of  St.  Thomas  of  the  Danish  West  India  Islands 
in  the  years  1854  and  1K55;  for  the  refnsal  of  the  onlinary  right  t<i  laud 
cargo  for  the  purpose  of  making  repairs;  for  the  injuries  resulting  fh>m  a 
shot  tired  into  one  of  the  vessels;  and  for  other  wrongs: 

V\  hereas  the  said  Govenmieuts  have  not  been  able  to  arrive  at  a  con- 
clusive settlement  thereof:  and 

Whereas  each  of  tiie  ])arties  hereto  has  entire  confidence  in  the  learning, 
ability  and  impartiality  of  Sir  Edmund  Monson,  Her  British  Migesty's 
Envoy  extraordinary  and  Minister  plenipotentiary  in  Athens, 

Now  therefore  the  undersigned,  Kasmus  B.  Anderson,  Minister  Resident 
of  the  United  States  of  America  at  Copenhagen,  and  Baron  O.  D.  Rosenom- 
Lehn,  Royal  Danish  Minist4>r  of  Foreign  Affairs,  duly  empowered  thereto 
by  their  respective  (jiovernnients  have  agreed  upon  the  stipulations  con- 
tained in  the  following  Articles: 

AitTicLK  I.  The  said  claim  of  Carlos  Butterfield  and  Company  shall  be 
referred  to  the  said  Sir  Edmund  Monson,  Her  British  Majesty's  Envoy 
extraordinary  and  Minister  plenipotentiary  in  Athens,  as  sole  arbitrat.or 
thereof  in  conformity  with  the  conditions  hereinafter  expressed ;  to  which 
end  the  High  ('ontractiiig  Parties  agree  to  communicate  to  him  in  writing 
their  conunon  <b>sire  to  commit  the  matter  to  his  arbitration. 

Article  II.  The  Arhitrat-or  shall  receive  in  evidence  before  him  duly 
certified  copies  of  ail  documents,  re<'.ords,  athdavita,  or  other  papers  here- 
tofore filed  in  support  of  or  against  the  claim  in  the  ]>roper  department  of 
the  respective  (toverniucnts,  copies  of  which  shall  at  the  same  time  be 
furnished  to  the  other  (iovernment.  Each  (Jovernment  shall  file  its  evi- 
dence be  ore  the  arbitrator  within  seventy-five  days  after  its  receipt  of 
notice  of  iiis  acct'ptance  of  the  position  <*onferred  upon  him. 

Each  party  shall  be  allowed  seventy-five  days  thereafter  to  file  with  the 
arbitrator  a  written  argument.  The  arbitrator  shall  render  his  award 
within  sixty  days  after  the  date  at  which  the  arguments  of  both  parties 
shall  have  been  received. 

Artici.k  III.  The  expenses  of  such  arbitration,  which  shall  include  the 
compt  nsation  of  a  clerk  at  the  rate  of  not  more  than  two  hundred  dollars 
a  month,  should  the  arbitrator  refpiest  such  aid,  shall  be  borne  by  the  two 
Governments  Jointly  in  equal  moities. 

Article  IV.  The  High  Contracting  Parties  agree  to  accept  the  decision 
of  the  arbitrator  as  final  and  conclusive  and  to  abide  by  and  perform  the 
same  in  good  faith  and  without  unnecessary  delay. 
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Articlf  V.  This  ajpreement  shall  be  ratified  by  e<acli  Government  and 
the  rati H cation 8  exchanged  at  WaHhinf^ton  as  soon  aH  ])OH8ible. 

Ill  witness  whereof  the  respective  Plenipotentiaries  have  signed  and 
'^ale<l  the  present  Agreement  in  duplicate  in  the  English  and  Danish 
languages. 

Done  at  Copenhagen,  this  sixth  day  of  December  in  the  year  of  Our 
Lanlf  one  thousand  eight  hundred  and  eighty-eight. 

R.  B.  Anderson  [skal] 

O.  D.  KosenOrn  Lehn  [seaj,] 

ECUADOR. 

Convention  for  the  adjustment  of  claimt, 

CCoDcIoded  NoTenjber25, 1862;  ratifii-Ationoexchangeil  at  Qnito,  Jaly  27, 1864;  proclaimed 

Soiitember  8,  1864.] 

The  United  States  of  \merica  and  the  Republic  of  Ecuador,  desirint;  to 
«4JQs^  ^h^  claims  of  cvtizens  of  said  States  against  Ecuador,  and  of  citizens 
of  Ecuador  against  the  I'nited  States,  have,  for  that  purpose,  appointed 
and  conferred  full  powers,  respi'ctively,  t<»  wit: 

The  President  of  the  United  States  on  Frederick  Ilassaurek,  Minister 
Resident  of  the  United  States  in  Ecuador,  and  the  President  of  Ecuador 
on  Juan  Jos<^  Flores,  General-in-Chief  of  the  Armies  of  the  Republic: 

Who,  after  exchanging  their  full  powers,  which  were  found  in  good  and 
proper  form,  have  agreed  upon  the  foHowing  articles: 

Article  I.  All  claims  on  the  part  of  corporations,  companies  or  indi- 
viduals, citizens  of  the  United  States,  upon  the  Government  of  E<'uador, 
or  of  corporjitions,  corai)anies  or  individuals,  citizens  of  Ecuador,  upon 
the  Government  of  the  United  States,  shall  be  referre<l  to  a  Board  of  Com- 
missioners consisting  of  two  members,  one  of  whom  shall  be  ap]»ointed  by 
the  Government  of  the  Unitetl  States,  ;ind  one  by  the  (iovernineut  of 
Ecuador.  In  case  of  death,  absence,  n"sigration  or  incapacity  of  either 
Commissitmer,  or  in  the  event  of  either  CominiHsioner  omitting  or  ceasing 
to  act,  the  Government  of  the  United  Stat«'S  nr  that  of  Ecuador,  respec- 
tively, or  the  Minister  of  the  Uniti'd  States  in  Ecuador,  in  the  name  of  his 
Government,  shall  forthwith  procee<l  to  Mil  tln^  vacjiney  thus  occasioned. 
The  Commissi<mer8  so  named  shall  meet  in  the  (aty  of  Guayacpiil  witiiin 
ninety  days  fnmi  the  exchange  of  the  ratilicatioiisof  this  convention,  and 
before  proceeding  to  business  shall  make  solemn  oath  that  they  will  care- 
fully examine  and  impartially  <lecid«'  acconling  to  justice,  and  in  compli- 
ance with  the  provisions  of  this  convention,  all  claims  that  shall  be 
snbmitted  to  them;  and  such  oath  shall  be  entere<l  <»n  the  record  of  their 
proceedings. 

The  Commissioners  shall  then  j)rocee<l  tonaine  an  Arbitrator  or  Umpire, 
to  decide  upon  any  ease  or  caries  ctmcerning  which  they  may  <lisagree,  or 
upofi  any  point  of  ditl'erence  which  may  arise  in  the  course  of  their  pro- 
ceedings. And  if  they  cannot  a;:ree  in  the  selection,  the  Umpire  shall  be 
appointed  by  her  Hritannic  Majesty's  Charge  d'Affaires,  or  (excepting  the 
Minister  Resident  of  the  United  St  ites)  by  any  other  diplomatic  agent  in 
Qnito  whom  the  two  high  contracting  parties  shall  invite  to  make  sach 
appointment. 
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Article  II.  The  Arbitrator  or  Umpire  being  appointed,  the  Commis- 
Bioners  shall,  without  tlolay,  proceed  to  examine  the  claims  which  may  be 
])rc>8ent4'd  to  tbeiii  by  either  of  the  two  Governments;  and  they  shall  hear, 
if  required,  one  person  in  behalf  of  each  Government  on  every  separate 
claim.  Each  (iovcnuneiit  Hhall  furnish,  upon  rec^nest  of  either  Commis- 
sioner, such  pa))erH  in  its  possession  as  may  be  deemed  important  to  the 
just  determination  of  any  claim  or  claims. 

In  oases  where  they  agree  to  award  an  indemnity,  they  shall  determine 
the  amount  to  be  paid.  In  cases  in  which  said  Comniisationers  cannot 
agree,  the  points  of  different  e  shall  be  referred  to  the  Umpire,  before 
whom  each  of  the  Commissioners  may  be  heard,  and  whose  decision  shall 
be  iinal. 

Ahticlr  III.  The  CommiHsioners  Hhall  issue  certificates  of  the  sums  to 
be  paid  to  the  claimants,  rcMpectively,  whether  by  virtue  of  the  awards 
agreed  to  between  themselveB  or  of  those  made  by  the  Umpire;  and  the 
aggregate  amount  of  till  sums  decreed  by  the  Commissioners,  and  of  nil 
sums  accruing  from  awards  made  by  the  l^mpire  under  the  authority  con- 
ferred by  the  fifth  article,  Hhall  be  paid  to  the  Government  to  which  the 
respective  claimants  belong.  Payment  of  said  sums  shall  he  made  in 
efpial  annual  instalments,  to  be  completed  within  nine  years  from  the 
date  of  the  termination  of  the  labors  of  the  Commission,  the  first  pay- 
ment to  be  made  six  months  after  the  same  date.  To  meet  these  payments 
both  Governiuent6  pledge  the  revenues  of  their  respective  nations. 

Article  IV.  The  Conunisaion  shall  terminate  its  labors  in  twelve 
months  from  the  date  of  its  organi/.ati(m.  They  shall  keep  a  record  of 
their  jjroceedings,  and  may  appoint  a  Secretary  versed  in  the  knowledge 
of  the  English  and  Spanish  languages. 

Akticlk  V.  The  proceedingM  of  this  Commission  shall  be  final  and  con- 
clusive with  respect  to  all  pending  clainiB.  Claims  which  shall  not  be 
presented  to  the  Coiumission  within  the  twelve  months  it  remains  in  ex- 
intencto  will  be  disregarded  by  both  (Joveninients,  and  considered  invalid. 
In  the  event  that,  upon  the  ternii nation  of  the  labors  of  said  Commission, 
any  case  or  cases  should  be  ])ending  before  the  Tmpire,  and  awaiting  his 
decision,  said  Umpire  is  hereby  authorized  to  nuike  his  decision  or  award 
in  such  case  or  cases,  and  his  certificate  thereof  in  each  case,  transmitted 
to  each  of  the  two  Governments,  shall  be  held  to  be  binding  and  conclu- 
sive: Provided^  howeret%  That  his  decision  shall  be  given  within  thirty 
days  from  the  t^ruiiiiation  of  the  labors  of  the  Conmiission,  at  the  expira- 
tion of  which  thirty  <lay8  his  power  and  authority  shall  cease. 

Akticlk  VI.  Each  Government  shall  pay  its  own  Commissioner;  but  the 
I'mplre,  as  well  as  the  incidental  expenses  of  the  Commission,  shall  he 
paid  one-half  by  the  Unit'd  States  and  the  other  half  by  Ecuador. 

Auticle  VII.  The  present  conventioji  shall  be  ratified  and  the  ratifica- 
tions exchanged  in  the  city  of  Quito. 

In  faith  whereof,  we,  the  respe<tive  Pleni])otentiaries,  have  signed  this 
convention  and  hereunto  atlixed  our  seals,  in  the  city  of  Guayaquil,  this 
twenty-fifth  day  of  November,  in  tlie  year  of  our  Lord  1862. 

[seal.]  F.  Hassaurek. 

[seal.]  Juan  Jo.s^  Florrs. 
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Convention /or  the  arbitration  of  the  Santos  claim. 

[Signed  February  28,  1883;   ratificationa  exchanged  at  Washington,  November  6,  1894; 

proclaimed  November  7,  1894.] 

The  United  States  of  America,  and  the  Kepnblic  of  Eciia<lor,  bein;;  de- 
siroas  of  removing  all  qaestioiiB  of  difference  between  tbem,  and  of  main- 
taining their  good  relationa,  in  a  manner  consonant  to  their  jnnt  interests 
and  dignity,  have  decided  to  conclude  a  convention,  and  for  that  purpose 
have  named  as  their  respective  PlenipotentiarieH,  to  wit: 

The  President  of  the  United  States;  Rowland  Blennerba«set  Mahany, 
Envoy  Extraordinary  and  Minister  Plenipotentiary  of  the  United  States 
to  Ecuador;  and 

The  President  of  Ecuador;  Honorato  V^astiuez,  Plenipotentiary  ad  hocy 
of  that  Republic;  who,  having  communicated  to  each  other  their  respective 
Full  Powers,  found  in  good  and  due  form,  have  agreed  upon  the  following 
articles : 

ARncLK  I.  The  two  governments  agree  to  refer  the  decision  of  an  arbi- 
trator, to  he  designated  in  the  manner  hendnafter  provided,  the  claim  pre- 
sented by  the  Government  of  the  United  States  against  that  of  the  Republic 
of  Ecuador,  in  behalf  of  Julio  R.  Santos,  a  native  of  Ecuador,  and  natu- 
ralized as  a  citizen  of  the  United  States  in  the  year  1874;  the  said  claim 
being  for  injuries  to  his  person  and  property,  growing  out  of  his  arrest  and 
imprisonment  by  the  authorities  of  Ecuador,  and  other  acts  of  the  said 
authorities  in  the  years  1884  and  1885. 

Article  II.  1.  In  order  to  secure  the  services  of  a  competent  and  impar- 
tial arbitrator,  it  is  agreed  that  the  Government  of  Her  Hritannic  Majesty 
be  requested  to  authorize  its  diplomatic  representative  \i\  Quito,  to  act  in 
that  capacity;  or  in  case  of  his  absence  from  the  country,  that  this  per- 
mission be  given  his  successor. 

2.  In  case  of  the  failure  of  the  diplomatic  representative  of  Her  Britan- 
nic Mi^esty's  Government,  or  of  the  successor  of  the  said  representative,  to 
act  as  such  arbitrator,  then  tht^  said  representative,  or  his  successor,  be 
requested  to  name  an  arbitrator  who  shall  not  be  a  citizen  of  either  of  the 
United  States  or  of  Ecuador. 

3.  Any  vacancy  in  the  ofhce  of  Arbitrator,  to  be  filled  in  the  same  man- 
ner as  the  original  appointment. 

Article  III,  1.  As  soon  as  maybe  after  th(5  designatitin  of  the  Arbitra- 
tor, not  to  exceed  the  period  of  ninety  days,  tbe  written  or  printed  case 
of  each  of  the  contracting  parties,  accompanied  by  tlie  documents,  the 
official  corresponden<>e  and  otber  evidence  on  which  each  relies,  shall  be 
delivered  to  the  Arbitrator,  and  lo  the  agent  of  the  other  party;  and 
within  ninety  days  after  such  delivery  and  exchange  of  the  cases  of  the  two 
parties,  either  party  may,  in  like  manner,  deliver  to  the  Arbitrator,  and 
to  the  agent  of  the  other  side,  a  counter-case  to  the  documents  and  evi- 
dence presented  hy  the  other  party,  with  such  written  or  printed  argu- 
ment as  may,  by  each,  be  deeiue<l  proper.  And  each  government  shall 
furnish  up<m  the  ret^uest  of  the  oiher,  or  its  agent,  such  papers  iu  its  pos- 
session as  may  be  deemed  importa:it  to  the  Just  determination  of  the  claim. 

2.  Within  the  last  named  period  of  niuety  days,  the  Arbitrator  may  also 
call  for  such  evidence  as  he  may  deem  proper,  to  be  furnished  within  the 
same  period;  and  shall  also  receive  such  oral  and  documentary  evidence 
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as  each  govemment  may  offer.  Each  government  shall  also  Aimish,  npon 
the  requisition  of  the  Arbitrator,  all  documents  in  its  possession,  which 
may  be  deemed  by  him  as  material  to  the  just  determination  of  the  claim. 

3.  Within  sixty  days  after  the  last  mentioned  period  of  ninety  days,  the 
Arbitrator  Hhall  render  his  opinions  and  decisions  in  writin;;,  and  certify 
the  same  to  the  two  Governments.  These  decisions  and  opinions  shall 
embrace  the  following  points,  to-wit: 

(a)  Whether,  according  to  the  evidence  adduced,  Julio  K.  Santos,  by 
his  return  to  and  residence  in  Ecuador,  did  or  did  not,  under  the  provi- 
sions of  the  Treuty  of  Naturalization  between  the  two  Governments,  con- 
cluded May  6,  1872,  forfeit  his  United  States  citizenship  as  to  Ecuador, 
and  resume  the  obligations  of  the  latter  countr}^ 

(6)  If  he  did  not  no  forfeit  his  United  Stutes  citizenship,  whether  or  not 
it  was  shown  by  the  evidence  adduced,  that  Julio  K.  Santos  has  been  guilty 
of  such  acts  of  unfriendliness  and  hostility  to  the  Government  of  Ecuador, 
as,  under  the  Law  of  Nations,  deprived  him  of  the  consideration  and  pro- 
tection due  a  neutral  citizen  of  a  friendly  Nation. 

Article  IV.  1.  In  case  either  one  or  the  other  of  the  points  recited  in 
clauses  (a)  and  (b)  of  the  hust  preceding  article,  should  be  decided  in  favor 
of  the  contention  of  the  Government  of  Ecuador,  said  Government  shall 
be  held  to  no  further  rcsponHibility  to  that  of  the  United  States  for  arrest, 
imprisonment,  and  other  acts  of  the  authorities  of  Ecuador  towards  Julio 
R.  Santos,  during  the  years  1884  and  1885. 

2.  On  the  other  hand,  should  the  Arbitrator  decide  the  above  recited 
points  against  the  contention  of  Ecuador,  he  nhall,  after  a  careful  exami- 
nation of  the  evidence  touching  the  injuries  and  losses  to  the  person  and 
property  of  the  said  Santos,  which  shall  have  been  laid  before  him  con- 
cerning the  arrest  and  impriHonment  of  said  Santos,  and  other  acts  of  the 
autlioriticH  of  Ecuador  towards  him,  during  the  years  1884  and  1885,  award 
such  daniagcH  for  said  injuries  and  losses  as  may  be  just  and  equitable; 
which  shall  be  certified  to  the  two  Governments  and  shall  be  final  and 
conclusive. 

Ahticlk  V.  1.  Both  Governments  agree  to  treat  the  decisions  of  the 
Arbitrator  and  his  award  as  final  and  conclusive. 

2.  Should  a  pecuniary  indemnity  be  awarded,  it  shall  be  specified  in  the 
gold  coin  of  the  United  States,  and  shall  be  paid  to  the  Government  thereof 
within  sixty  days  after  the  beginning  of  the  first  session  of  the  Congress 
of  Ecuadoi-,  held  subseciueut  to  the  rendition  of  the  award,  and  the  said 
award  shall  hear  interest  at  six  per  ci'utum  from  the  date  of  its  rendition. 

3.  The  Government  of  Ecuador,  however,  reserves  the  right  to  pay,  be- 
fore the  expiration  of  the  above  stated  time,  the  whole  amount  to  the  Gov- 
ernment of  the  United  States,  with  interest  at  six  per  centum  from  the 
date  of  the  announcement  of  the  award  till  the  date  of  the  payment 
thereof. 

Article  VI.  1.  Each  govemment  shall  pay  its  own  agent  and  counsel, 
if  any,  for  the  expenses  of  preparing  and  submitting  its  case  to  the 
Arbitrator. 

2.  All  other  expenses,  including  reasonable  compensation  to  the  Secre- 
tary, if  any,  of  the  Arbitrator,  shall  he  paid  upon  the  certificates  of  the 
Arbitrator,  by  the  two  Governments  in  e<iual  moieties. 
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ARTICLE  VII.  The  present  convention  shall  be  ratified  by  the  President 
of  the  United  States,  by  and  with  the  advice  and  consent  of  the  Senate 
^bereof;  by  the  Congress  of  Eciiailor  and  by  the  President  thereof;  and 
^lie  ratifications  exchanged  at  Washington  as  soon  as  possible. 

In  faith  whereof,  the  Plenipotentiaries  have  signed  and  sealed  this  Con- 
v-«nti<in  in  duplicate,  in  the  City  of  Quito,  this  twenty-eighth  day  of  Feb- 
XTiary,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety 
^liree. 

[seal.]  Rowland  Blenneriiasskt  Mahaxy. 

[8BAL.]  HONORATO   VaSQUEZ. 

FRANCE. 

^^imrentUm  concerning  settlement  of  certain  claims  of  the  citizens  of  either 

country  against  the  other. 

(  0)ncladedJanaary  15,  1880;  ratiticatinna  exchaDged  at  Washiii|;ton  June  23,  1880;  pro-* 

claimeil  June  25, 1880.] 

The  United  States  of  America  and  the  French  Republic,  animated  by  the 
^eeireto  settle  and  adjust  amicably  the  claims  made  by  the  citizens  of 
Either  country  against  the  government  of  the  other,  growing  out  of  act:* 
Committed  by  the  eivil  or  military  authorities  of  either  eountry  as  herein- 
after defined,  during  a  state  of  war  or  insurrection,  under  the  circum- 
stances hereinafter  specified,  have  agreed  to  make  arrangements  for  that 
purpose,  by  means  of  a  Convention,  and  have  named  as  their  Plenipoten- 
tiaries to  confer  and  agree  thereupon,  as  follows. 

The  President  of  the  United  States;  William  Maxwell  Evarts,  Secretary 
of  State  of  the  United  Stat«*s;  and  the  President  of  the  French  Republic; 
Georges  Maxime  Outrey,  Envoy  Extraordinary  and  Minister  Plenipoten- 
tiary of  France  at  Washington,  Commander  of  the  National  Order  of  the 
Legion  of  Honor,  &c.,  <&e.,  &c. ; 

Who,  after  having  communicated  to  each  other  their  respective  full 
powers,  found  in  good  and  due  form,  have  agreed  upon  the  following 
articles : 

Article  I.  All  claims  on  the  part  of  corporations,  com])anies  or  privat<^ 
individuals,  citizens  of  the  United  States,  ujiou  the  (jlovernment  of  France, 
arising  out  of  acts  <*ommitted  against  the  persons  or  property  of  citizens 
of  the  United  Statics  not  in  the  service  of  the  enemies  of  France,  or  volun- 
tarily giving  aid  and  comfort  to  the  same,  by  the  French  civil  or  military 
anthorities,  upon  the  high  seas  or  within  the  territory  of  France,  its  colo- 
nies and  dependencies,  during  the  late  war  between  France  and  Mexico, 
or  during  the  war  of  1870-71  between  France  ami  Germany  and  the  sub- 
iiequent  civil  disturbances  known  as  the  '^  Insurrection  of  the  C*ominune  *'; 
and  on  the  other  hand,  all  claims  on  the  part  of  corporations,  companies 
or  private  individuals,  citizens  of  France,  upon  tlie  Government  of  the 
United  States,  arising  out  of  acts  comniittc<l  against  the  persons  or  prop- 
erty of  citizens  of  France  not  in  the  service  of  the  enemies  of  the  United 
States,  or  voluntarily  giving  aid  and  ionifoit  to  the  same,  by  the  civil  or 
military  anthorities  of  the  Government  of  the  United  States,  upon  the 
high  seas  or  witliin  the  tt^rritorial  jurisdiction  of  the  United  Stat(*s,  dur- 
ing the  period  comprised  between  the  thirteenth  day  of  April,  eighteen 
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farjiHlred  and  «ix:y-oDr-.  xnd  tb^  tvcntieth  dmy  of  Avgofli.  ci^teen  hiud^^ 
atjd  «i\t\  -MX.  ^L^il  W  Kfnreii  to  three  Cominwioaeim,  one  of  whom  sli^ 
>*«:  Dmrii««l  bv  tb*-  fre^ident  of  tbe  United  Statea,  mod  oDe  bj  tlie  Fren^ 
i i^fvitrantrnl,  ao<l  tb«  tbird  by  His  M^e«tT  the  Emperor  of  Brmzil. 

AirrK.Li:  II.  Tlie  Miiil  Commi^^ion.  tbns  ronstitatod,  shftU  be  eompete  ^ 
and  ob]i:;ed  u»  examine  and  d«^i<le  optm  all  claims  of  the  afoteeaid  cbi^ 
aet'-r,  pref^rntcd  to  them  by  the  citizeDS  of  either  reantrj,  except  soch  s 
ba^e  \t*r^u  alr*-ady  diplomatically,  judicially  or  otberwiae  by  competeca 
MtitboritifA.  beivtofoiv  disfHHieal  of  by  either  Goremment;  bnt  no  claim  c 
it^-in  of  fUmagtr  ^r  injiiiy-  baa«rd  opon  the  emancipation  or  loos  of  slaves 
t^Uit]]  \t^  «'nt^rta:ne«l  bv  tb«r  sai<l  Comniisi^ion. 

Aktk  i.k  hi.  In  ca^  of  the  death,  prolonged  abeenee,  or  incapacity  U 
*«erv«  of  o:ie  of  the  naid  Cf»ranitAsioner8.  or  in  the  event  of  one  Commie 
fiioD«;r  nmittinf;.  or  derlining.  or  cea»ing  to  art  as  snch,  then  the  Presideni 
of  tbe  Tnif-d  Stat4"«.  or  the  Government  of  France,  or  His  M^esty  the 
Emfieror  of  Brazil,  om  tbe  catie  may  be,  shall  forthwith  proceed  to  fill  the 
vacancy  so  occasioned  by  naming  another  Commissioner  within  thre< 
nioutliH  from  the  dut<*  of  the  occurreni*e  of  the  vacancy. 

Articlk  IV.  Tbo  Commissioners  named  as  hereinbefore  provided  shall 
meet  in  tbe  city  of  Washington  at  the  earliest  convenient  time  within  si] 
mouths  after  the  exrhangt*  of  the  ratifications  of  this  convention,  an^ 
Mhall,  an  their  tir^t  act  in  ho  meeting,  make  and  subscribe  a  solemn  deelara 
tion  that  they  will  impartially  and  carefully  examine  and  deeide,  to  th< 
best  of  their  judgment  and  according  to  public  law.  Justice  and  equity 
without  fear,  favor,  or  atfiTtion,  all  claims  within  the  description  and  tm< 
meanin;;  of  Articles  I.  and  II.,  which  shall  bi'  laid  before  them  on  the 
part  of  the  Governments  of  the  United  States  and  of  France  respectively 
and  Hiich  derlaratiou  shall  be  entere^l  on  the  record  of  their  proceedings 
rrovide<l,  however,  that  the  concurring  judgment  of  any  two  Commis 
sioners  shall  be  adequate  for  every  intermediate  decision  arising  in  thi 
execution  of  their  duty  and  for  every  Hnal  award. 

AiMic'LK  V.  The  Commissioners  shall,  without  delay ,  after  the  organiza 
tion  of  the  (*ommiMNion.  proceed  to  examine  and  determine  the  claimi 
Hpecilie<l  in  tln^  preceding  articles,  and  notice  shall  be  given  to  therespec 
ti  ve  (jrovernments  of  the  day  of  their  organization  and  readiness  to  proceed 
to  the  traiiHaction  of  the  business  of  the  Commission.  They  shall  invest! 
gHt4^  and  decide  said  claims  in  sucli  order  and  in  such  manner  as  they  ma] 
think  ]>roper,  but  upon  such  evidence  or  information  only  as  shall  be  fur 
nished  by  or  on  behalf  of  the  respective  Governments.  Tliey  shall  b 
bound  to  receive  and  consider  all  written  documents  or  statements  whicl 
nuiy  be  present^'d  to  them  by  or  on  behalf  of  the  respective  Government 
in  support  of,  or  in  answer  to,  any  claim,  and  to  hear,  if  required,  on< 
person  on  each  side  whom  it  shall  be  (competent  for  each  Government  t^ 
name  as  its  Counsel  or  Agent  to  present  and  support  claims  on  its  behalf 
on  each  and  ^ very  separate  claim.  Each  Government  shall  furnish  at  th< 
ro<|uest  of  the  Commissioners,  or  of  any  two  of  them,  the  papers  in  it 
l>oss«!ssion  which  may  be  important  t-o  the  Just  determination  of  any  of  th< 
claims  laid  before  the  Commission. 

Ahti(;i,k  VI.  The  concurring  decisions  of  the  Commissioners,  or  of  an; 
two  of  them,  sliall  be  (U)nclusive  and  final.     Said  decisions  shall  iu  ever 

« 

case  bo  given  upon  oich  individual  claim,  in  writing,  stating,  in  the  even 
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of  a  pecaniary  award  being  made,  the  amount  or  eqaiyalent  valne  of  the 
kini^  in  gold  coin  of  the  United  States  or  of  France,  as  the  case  may  ?>e; 
id  in  the  event  of  interest  being  allowed  on  sncli  award,  the  rate  thereof 
Ax&d  the  period  for  which  it  is  to  be  computed  shall  be  fixed,  which  period 
shall  not  extend  beyond  the  dose  of  the  Oommission ;  and  said  decision 
sfaiall  be  signed  by  the  Commissioners  concurring  therein. 

Articlk  VII.  The  High  Contracting  I*arties  hereby  engage  to  consider 
tfaie  decision  of  the  Commissioners,  or  of  any  two  of  them,  as  absolutely 
final  and  conclusive  upon  each  claim  decided  upon  by  them,  and  to  give 
fall  effect  to  such  decisions  without  any  objections,  evasions,  or  delay 
'W'hatever. 

Article  VIII.  Every  claim  shall  be  presented  to  the  Commissioners 
within  a  period  of  six  months,  reckoned  from  the  day  of  their  first  meet- 
in^for  business,  after  notice  to  the  respective  (lovernmenls,  as  prescribed 
in  Article  V  of  this  Convention.  Nevertheless,  in  any  case  where  reasons 
for  delay  shall  be  established  to  the  satisfaction  of  the  Commissioners,  or 
^^  any  two  of  them,  the  period  for  presenting  the  claim  may  be  extended 
^y  them  to  any  time  not  exceeding  three  mouths  longer. 

The  Commissioners  shall  be  bonnd  to  examine  aud  decide  upon  every 
^l^im  within  two  years  from  the  day  of  their  first  meeting  for  business  as 
^^Oreaaid;  which  period  shall  not  be  extended  except  only  in  case  the  pro- 
^^^^dings  of  the  Commission  shall  be  interrui)ted  by  the  death,  incapacity, 
f^^irement  or  cessation  of  the  functions  of  any  one  of  the  Commissioners, 
^  which  event  the  period  of  two  years  herein  prescribed  shall  not  be  held 
^  include  the  time  during  which  such  interruption  may  actually  exist. 

Xt  shall  be  competent  in  each  case  for  the  said  Commissioners  to  decide 
^^^ether  any  claim  has,  or  has  not,  been  duly  made,  preferred,  and  laid 
*^fore  them,  either  wholly,  or  to  any  and  what  extent,  according  to  the 
^**^e  intent  and  meaning  of  this  Convention. 

Article  IX.  All  sums  of  money  which  may  be  awarded  by  the  Commis- 
sioners as  aforesaid,  shall  be  paid  by  the  one  Government  to  the  other,  as 
**^^  case  may  be,  at  the  capital  of  th(>  (iovernment  to  receive  such  pay- 
I'^^iit,  within  twelve  months  after  the  date  of  the  final  award,  without 
**^t«rest,  and  without  any  deduction  save  as  specifie<l  in  Article  X. 

Article  X.  The  Commissioners  shall  keep  an  accurate  record  and  cor- 
'^^t  minntee  or  notes  of  all  their  proceedings,  with  the  dates  thereof;  and 
^^^  (Governments  of  the  United  States  and  of  France  may  each  appoint 
*^cl  employ  a  Secretary  versed  in  the  language  of  both  countries,  and  the 
Commissioners  may  appoint  any  other  necessary  officer  or  officers  to  assist 
*^^m  in  the  transaction  of  the  business  which  may  come  before  them. 

^ach  Government  shall  pay  its  own  Commissioner,  Secretary  and  Agent 
^'^  Counsel,  and  at  the  same  or  etiuivalent  rates  of  compensation,  as  near 
*^  may  be,  for  like  officers  on  the  one  side  as  on  the  other.  All  other  ex- 
^^tises,  including  the  compensation  of  the  third  Commissioner,  which 
^^^tter  shall  be  equal  or  equivalent  to  that  of  the  other  Commissioners,  shall 
"^^  defrayed  by  the  two  Governments  in  equal  moieties. 

The  whole  expenses  of  the  Commission,  including  contingent  expenses, 

*^all  be  defrayed  by  a  ratable  deduction  on  the  amount  of  the  suras 

*^arded  by  the  Commissioners,  provided  always  that  such  deduction 

B^all  not  exceed  the  rate  of  five  per  centum  on  the  sums  so  awarded.     If 
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the  whole  expenses  shall  exceed  this  rate,  then  the  excess  of  e 
be  defrayed  jointly  by  the  two  Qovernments  in  equal  nioietiei 

Article  XI.  The  High  Contracting  Parties  agree  to  considi 
of  the  proceedings  of  the  Commission  provided  by  this  Com 
fall,  perfect  and  final  settlement  of  any  and  every  claim  npon 
eniment  within  the  description  and  true  meaning  of  Articlei 
and  that  every  such  claim,  whether  or  not  the  same  may  hav 
sen  ted  to  the  notice  of,  made,  preferred  or  laid  beforii  the  said  ( 
shall,  from  and  after  the  conclusion  of  the  proceedings  of  th 
mission,  be  considered  and  treated  as  finally  settled,  concluded 

Article  XII.  The  present  convention  shall  be  ratified  by  tl 
of  the  United  States,  by  and  with  the  advice  and  consent  of 
thereof,  and  by  the  President  of  the  French  Uepublic,  and  the : 
shall  be  exchanged  at  Washington,  at  as  early  a  day  as  may 
within  nine  months  from  the  date  hereof. 

In  testimony  whereof  the  respective  Plenipotentiaries  hav< 
present  convention,  in  the  English  and  French  languages,  in  du 
hereunto  afiixed  their  respective  seals. 

Done  at  the  city  of  Washington,  the  fifteenth  day  of  January; 
of  our  Lord  one  thousand  eight  hundred  and  eighty. 

[seal.]  William  Maxweli 

[seal.]  Max  Outrey. 

Conrention  for  the  extension  of  the  term  of  the  claims  commUsioi 
under  the  convention  of  January  15j  1880^  to  July  1,  18S 

[Coucladed  July  19,  1882;  ratitications  oxchanj;od  at  WaHhington  Decei 

proelainied  December  29,  1882.] 

The  United  States  of  America  and  the  French  Republic,  beiu) 
that  the  labors  of  the  Conunission  for  the  Hcttloment  of  the  cli 
zens  of  either  country  against  the  Government  of  the  other, 
organized  under  the  convention  between  the  two  Government 
Washington  the  fifteenth  day  of  January,  1880,  cannot  b€ 
within  the  term  fixed  by  that  convention,  have  deemed  it  e 
conclude  a  supplementary  convention  extending  the  term  of 
said  Commission  for  a  further  period,  and  have  named  as  thei 
plenipotentiaries  to  that  end  as  follows: 

The  President  of  the  United  States,  Frederick  T.  Frelingl: 
retary  of  State  of  the  United  States;  and 

The  President  <)f  the  French  Republic,  Theodore- Justin 
Roustan,  Envoy  Extraordinary  and  Minister  Plenipotentiary  o 
Washington,  Commander  of  the  National  Order  of  the  Legio: 
etc.,  etc. ; 

Who,  after  having  communicated  to  each  other  their  ros] 
powers,  found  in  good  and  due  form,  have  agreed  upon  th 
article: 

SOLE  article. 

The  term  of  two  years  fixed  by  the  second  paragraph  of  Art 
the  convention  between  the  United  States  and  the  French  Re] 
eluded  January  15, 1880,  within  which  the  Uomnussiouers  appoi 
under  shall  be  bound  to  examine  and  decide  npon  every  clain 
to  them,  is  hereby  extended  to  July  first,  1883. 
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Notning  m  this  agreement  contained  shall  extend  or  alter  the  terms 
fixed  in  the  first  paragraph  of  said  Article  VIII.  for  the  presentation  of 
claims,  but  the  same  shall  remain  as  therein  fixed. 

If  the  proceedings  of  the  Commission  shall  be  interrapted  by  the  death, 
incapacity,  retirement  or  cessation  of  the  functions  of  any  one  of  the 
Commissioners,  then  the  period  for  which  the  term  of  the  Commission  is 
hereby  extended  shall  not  be  held  to  include  the  time  during  which  such 
interruption  may  actually  exist. 

The  present  convention  shall  be  ratified  and  the  ratifications  exchanged 
at  Washington  at  as  early  a  day  as  may  be  practicable. 

In  testimony  whereof  the  respective  plenipotentiaries  have  signed  the 
present  convention,  in  the  English  and  French  languages,  in  duplicate, 
and  have  hereunto  affixed  their  respective  seals. 

Done  at  the  city  of  Washington  the  nineteenth  day  of  July,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  eighty- two. 

[8EAL.]  FrED'K   T.   FRKLINGUUYSEN. 

[SKAL.]  TH.   RoUSTAN. 

Conrentian  for  the  further  extension  of  the  term  of  the  claims  commission 
established  under  the  convention  of  January  15 ^  1880,  to  April  1,  1884. 

[Concladed  February  8^  1883;  ratifloatioos  exchaD^ed  at  WashiDgton  Jane  25,  1883;  pro 

claimed  June  25,  1883.] 

The  Government  of  the  United  States  of  America  and  the  Government 
of  the  French  Republic,  being  persuaded  that  the  labors  of  the  Commis- 
sion for  the  settlement  of  the  claims  of  citizens  of  either  country  a«j:ainst 
the  Government  of  the  other,  which  was  organized  under  the  convention 
between  the  two  Governments  signed  at  Washington  the  fifteenth  day  of 
January,  1880,  and  which  was  extended  to  July  first,  1883,  by  the  supple- 
mentary convention  of  July  19th,  1882,  cannot  be  concluded  by  July  1st, 
1883,  have  deemed  it  expedient  to  conclude  another  supplementary  con- 
vention extending  the  term  of  duration  of  said  Commission  for  a  further 
period,  and  have  named  as  their  respective  plenipotentiaries  to  tUat  end, 
aa  follows : 

The  President  of  the  United  States,  Frederick  T.  Frelinghuysen,  Secre- 
tary of  State  of  the  United  States,  and  the  President  of  the  French  Ke- 
pnblic,  Theodore  Justin  Dominique  Koustan,  Envoy  Extraordinary  and 
Minister  Plenipotentiary  of  France  at  Washington,  Commander  of  the 
National  Order  of  the  Legion  of  Honor,  etc.   etc. 

Who,  after  having  communicated  to  each  other  their  respective  full 
powers  found  in  good  and  due  form,  have  agreed  upon  the  following 
articles : 

Article  I.  The  term  of  two  years  fixed  by  the  second  paragraph  of 
Article  VIII.  of  the  convention  between  the  United  States  and  the  P^ench 
^public,  concluded  January  fifteenth,  1880,  within  which  the  Commis- 
sioners appointed  thereunder  shall  be  bound  to  examine  and  decide  upon 
•very  claim  presented  to  them  which  was  extended  to  July  Ist,  1883,  by 
^« supplementary  convention  of  July  19th,  1882,  is  hereby  extended  to  the 
first  day  of  April,  A.  D.  1884. 

Nothing  in  this  agreement  contained  shall  extend  or  alter  the  terms 
fixed  in  the  first  paragraph  of  said  Article  VIII.  for  the  presentation  of 
claiiuB,  but  the  same  shall  remain  as  therein  fixed. 
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If  the  proceedings  of  the  Commission  shall  be  inteirapted  by  the  death, 
or  incapacity  of  any  one  of  thepommissionersy  then  the  period  for  which 
the  term  of  the  Commission  is  hereby  extended  shall  not  be  held  to  include 
the  time  during  which  such  interruption  may  actually  exist. 

Article  II.  No  testimony  or  evidence  either  in  support  of  or  in  answer 
to  any  claim  shall  be  presented  to,  or  received  by  the  Commission  after  the 
first  day  of  July  1883. 

The  present  convention  shall  be  ratified  and  the  ratifications  exchanged 
at  Washington  at  as  early  a  day  as  may  be  practicable. 

In  testimony  whereof  the  respective  Plenipotentiaries  have  signed  the 
present  convention  in  the  English  and  French  languages,  in  duplicate, 
and  have  hereunto  affixed  their  respective  seals. 

Done  at  the  City  of  Washington  the  eighth  day  of  February  in  the  year 
of  our  Lord,  one  thousand  eight  hundred  and  eighty-three. 

[SKAL.]  Frkd^k  T.  Frbunghuyskn. 

[seal.]  Th.  ROU8TAN. 

GREAT  BRITAIN. 
Treaty  of  amity ,  commerce  and  navigation, 

[Concladed  November  19, 1794;  ratification  exchanged  at  London  October  28, 1795;  pfo* 

claimed  February  29,  1796.] 

His  Britannic  Majesty  and  the  United  States  of  America,  being  desirous, 
by  a  treaty  of  amity,  commerce  and  navigation,  to  terminate  their  differ' 
enoes  in  such  a  manner,  as,  without  reference  to  the  merits  of  their  respa<?' 
tivo  complaints  and  jiretentious,  may  bo  the  best  calculated  to  proda<^^ 
mutual  satisfaction  and  good  understanding;  and  also  to  regulate  it^^ 
commerce  and  navigation  between  their' respeotive  countries,  territorit^ 
and  people,  in  such  a  manner  as  to  render  the  same  reciprocally  benefici^^ 
and  satisfactory ;  they  have,  respectively,  named  their  Plenipotentiaries^ 
and  given  them  full  powers  to  treat  of,  and  conclude  the  said  treaty,  tb^^ 
is  to  say : 

His  Britannic  Majesty  has  named  for  his  Plenipotentiary,  the  Right  Hox^' 
orable  William  Wyndham  Baron  Grenville  of  Wotton,  one  of  His  Majesty** 
Privy  Council,  and  His  Majesty's  Principal  Secretary  of  State  for  Forei^T** 
Affairs;  and  the  President  of  the  said  United  States,  by  and  with  the  a<J' 
vice  and  consent  of  the  Senate  thereof,  hath  appointed  for  their  Plenip^^ 
tentiary,  the  Honorable  John  «Jay,  Chief  Justice  of  the  said  United  Stated 
and  their  Envoy  Extraordinary  to  His  Majesty; 

Who  have  agreed  on  and  concluded  the  following  articles: 

Article  IV.  Whereas  it  is  uncertain  whether  the  river  Mississippi  o^' 
tends  so  far  to  the  northward  as  to  be  intersected  by  a  line  to  be  dra^^ 
due  west  from  the  Lake  of  the  Woods,  in  the  manner  mentioned  in  tt** 
treaty  of  peace  between  His  Majesty  and  the  United  States:  it  is  agre^^ 
that  measures  shall  be  taken  in  concert  between  His  Majesty's  Govemmet*" 
in  America  and  the  Government  of  the  United  States,  for  making  a  joi<** 
survey  of  the  said  river  from  one  degree  of  latitude  below  the  falls  of  S"^' 
Anthony,  to  the  principal  source  or  sources  of  the  said  river,  and  also  ^* 
the  parts  adjacent  thereto ;  and  that  if,  on  the  result  of  such  survey,  ** 
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should  appear  that  the  said  river  would  not  be  intersected  by  such  a  line 
IB  is  above  mentioned^  the  two  parties  will  thereupon  proceed,  by  ami- 
cable negotiation,  to  regulate  the  boundary  line  in  that  quarter,  as  well 
as  all  other  points  to  be  adjusted  between  the  said  parties,  according  to 
JQBtice  and  mutual  convenience,  and  in  conformity  to  the  intent  of  the  said 
treaty. 

Article  V.  Whereas  doubts  have  arisen  what  river  was  truly  intended 
under  the  name  of  the  river  St.  Croix,  mentioned  in  the  said  treaty  of 
peace,  and  forming  a  part  of  the  boundary  therein  described ;  that  ques- 
tion shall  be  referred  to  the  final  decision  of  commissioners  to  be  appointed 
in  the  following  manner,  viz : 

One  commissioner  shall  be  named  by  His  Majesty,  and  one  by  the  Presi- 
dent of  the  United  States,  by  and  with  the  advice  and  consent  of  the  Sen- 
ate thereof,  and  the  said  two  commissioners  shall  agree  on  the  choice  of  a 
third;  or  if  they  cannot  so  agree,  they  nhall  each  propose  one  person,  and 
of  the  two  names  so  proposed,  one  shall  be  drawn  by  lot  in  the  presence 
of  the  two  original  Commissioners.  And  the  three  Commissioners  so  ap- 
pointed shall  be  sworn,  impartially  to  examine  aud  decide  the  said  ques- 
tion, according  to  such  evidence  as  shall  respectively  be  laid  before  them 
on  the  part  of  the  British  Government  and  of  the  United  States.  The  said 
Commissioners  shall  meet  at  Halifax,  and  shall  have  power  to  adjourn  te 
Bach  other  ^place  or  places  as  they  shall  think  fit.  They  shall  have  power 
^  appoint  a  Secretary,  and  to  employ  such  surveyors  or  other  persons  as 
^^7  shall  judge  necessary.  The  said  Commissioners  shall,  by  a  declara- 
tion, under  their  hands  and  seals,  decide  what  river  is  the  river  St.  Croix, 
^tended  by  the  treaty.  The  said  declaration  shall  contain  a  description 
of  the  said  river,  and  shall  particularize  the  latitude  and  longitude  of  its 
month  and  of  its  source.  Duplicates  of  this  declaration  and  of  the  state- 
ments of  their  accounts,  and  of  the  journal  of  their  proceedings,  shall  be 
delivered  by  them  to  the  agent  of  His  Majesty,  and  to  the  agent  of  the 
United  States,  who  may  be  respectively  appointed  and  authorized  to  man- 
H^  the  business  on  behalf  of  the  respective  Governments.  And  both  par- 
ties agree  to  consider  such  decision  as  final  aud  conclusive,  so  as  that  the 
"vne  shall  never  thereafter  be  called  in  question,  or  made  the  subject  of 
^pute  or  difference  between  them. 

ARTICLE  VI.  Whereas  it  is  alleged  by  divers  British  merchants  and 
others  His  Majesty's  subjects,  that  debts,  to  a  considerable  amount,  which 
^erebona  fide  contracted  before  the  peace,  still  remain  owing  to  thcni  by 
citizens  or  inhabitants  of  the  United  States,  aud  that  by  the  operation  of 
Various  lawful  impediments  since  the  peace,  not  only  the  full  recovery  of 
the  said  debts  has  been  delayed,  but  also  the  value  and  security  thereof 
have  been,  in  several  instances,  impaired  ami  lessened,  so  that,  by  the  ordi- 
^'^'y  course  of  judicial  proceedings,  the  British  creditors  cannot  now  ob- 
**o,  and  actually  have  and  receive  full  and  adequate  compensation  for  the 
(''■•esand  damages  which  they  have  thereby  sustained :  It  is  agreed,  that 
^  all  such  cases,  where  full  compensation  for  such  losses  and  damages  can- 
^^^t  for  whatever  reason,  be  actually  obtained,  ha<l  and  received  by  the 
^^  creditors  in  the  ordinary  course  of  justice,  the  United  States  will 
^^Ke  full  and  complete  compensation  for  the  same  to  the  said  creditors : 
''^^  it  is  distinctly  understood,  that  this  provision  is  to  extend  to  such 
'Oises  only  as  have  been  occasioned  by  the  lawful  impediments  aforesaid, 
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and  is  not  to  extend  to  losses  oocasioned  by  sacli  insolTenoy  of  the  debtors 
or  other  causes  as  woald  equally  have  operated  to  produce  snoh  loes,  if  the 
said  impediments  had  not  existed ;  nor  to  such  losses  or  damages  as  have 
been  occasioned  by  the  manifest  delay  or  negligence,  or  wilAil  omission  of 
the  claimant. 

For  the  purpose  of  ascertaining  the  amount  of  any  such  losses  and  dam- 
ages, five  Commissioners  shall  be  appointed  and  authorized  to  meet  and 
act  in  manner  following,  viz:  Two  of  them  shall  be  appointed  by  His 
Majesty,  two  of  them  by  the  I^sident  of  the  United  Statee  by  and  with 
the  advice  and  consent  of  the  Senate  thereof,  and  the  fifth  by  the  unani- 
mous voice  of  the  other  four;  and  if  they  should  not  agree  in  such  choice, 
then  the  Commissioners  named  by  the  two  parties  shall  respectively  pro- 
pose one  person,  and  of  the  two  names  so  proposed,  one  shall  be  drawn  by 
lot,  in  the  presence  of  the  four  original  Commissioners.  When  the  five 
Commissioners  thus  appointed  shall  first  meet,  they  shall,  before  they  pro- 
ceed to  act,  respectively  take  the  following  oath,  or  affirmation,  in  the 
presence  of  each  other ;  which  oath,  or  affirmation,  being  so  taken  and  duly 
attested,  shall  be  entered  on  the  record  of  their  proceedings,  viz :  I,  A.  B., 
one.  of  the  Commissioners  appointed  in  pursuance  of  the  sixth  article  of 
tbe  Treaty  of  Amity,  Commerce  and  Navigation,  between  His  Britannic 
Majesty  and  the  United  States  of  America,  do  solemnly  swear  (or  affirm) 
that  I  will  honestly,  diligently,  impartially  and  carefully  examine,  and 
to  the  best  of  my  judgment,  according  to  jostice  and  equity,  decide  all 
such  complaints,  as  under  the  said  article  shall  be  preferred  to  the  said 
Commissioners:  and  that  I  will  forbear  to  act  as  a  Commissioner,  in  any 
case  in  which  I  may  be  personally  interested. 

Three  of  the  said  Commissioners  shall  constitute  a  board,  and  shall  have 
power  to  do  any  act  appertaining  to  the  said  Commission,  provided  that 
one  of  the  Commissioners  named  on  each  side,  and  the  fifth  Commissioner 
shall  be  present,  and  all  decisions  shall  be  made  by  the  majority  of  the 
voices  of  the  Commissioners  then  present.  Eighteen  months  from  the  day 
on  which  tlie  said  Commissioners  shall  form  a  board,  and  be  ready  to  pro- 
ceed to  business,  are  assigned  for  receiving  complaints  and  applications; 
but  thej  are  nevertheless  authorized,  in  any  particular  cases  in  which  it 
shall  appear  to  them  to  be  reasonable  and  just,  to  extend  the  said  term  of 
eighteen  months  for  any  term  not  exceeding  six  months,  after  the  expira- 
tion thereof.  The  said  Commissioners  shall  first  meet  at  Philadelphia,  but 
tliey  shall  have  power  to  adjourn  from  place  to  place  as  they  shall  see 
cause. 

The  said  Commissioners  in  examining  the  complaints  and  applications 
so  preferred  to  tliem,  are  emi)o\vered  and  required,  in  pursuance  of  the  true 
intent  and  meaning  of  this  article,  to  take  into  their  consideration  all 
claims,  whether  of  principal  or  interest,  or  balances  of  principal  and  inter- 
est, and  to  determine  the  same  respectively,  according  to  the  merits  of  the 
several  cases,  due  regard  being  had  to  all  the  circumstances  thereof,  and 
as  equity  and  justice  shall  appear  to  them  to  require.  And  the  said  Com- 
missioners shall  have  i)ower  to  examine  all  such  persons  as  shall  come 
b(>fore  them,  on  oath  or  afiirmatiou,  touching  the  premises;  and  also  to 
rec«'ive  in  evidence,  according  as  they  may  think  most  consistent  with 
equity  and  justice,  all  written  depositions,  or  books,  or  papers,  or  copies, 
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or  extracts  thereof;  every  sncb  deposition,  book,  or  paper,  or  copy,  or 
extract,  being  duly  authenticated,  either  according  to  the  legal  form  now 
respectively  existing  in  the  two  countries,  or  in  such  other  manner  as  the 
said  Commissioners  shall  see  cause  to  require  or  allow. 

The  award  of  the  said  Commissioners,  or  of  any  three  of  them  as  afore- 
said, shall  in  all  cases  be  final  and  conclusive,  both  as  to  the  j  ustice  of  the 
claim,  and  to  the  amount  of  the  sum  to  be  paid  to  the  creditor  or  claimant; 
and  the  United  States  undertake  to  cause  the  sum  so  awarded  to  be  paid 
in  specie  to  such  creditor  or  claimant  without  deduction;  and  at  such 
time  or  times  and  at  such  place  or  places,  as  shall  be  awarded  by  the  said 
Commissioners;  and  on  condition  of  such  releases  or  assignments  to  be 
given  by  the  creditor  or  claimant,  as  by  the  said  Commissioners  may  be 
directed:  Provided  always,  that  no  such  payment  shall  be  fixed  by  the 
laid  Commissioners  to  take  place  sooner  than  twelve  months  from  the  day 
of  the  exchange  of  the  ratifications  of  this  treaty. 

Article  VII.  Whereas  complaints  have  been  made  by  divers  merchants 
and  others,  citizens  of  the  United  States,  that  during  the  course  of  the  war 
in  which  His  Majesty  is  now  engaged,  they  have  sustained  considerable 
losses  and  damage,  by  reason  of  irregular  or  illegal  captures  or  condemna- 
tions of  their  vessels  and  other  property,  under  color  of  authority  or  com- 
missions from  His  Majesty,  and  that  from  various  circumstances  belonging 
to  the  said  cases,  adequate  compensation  for  the  losses  and  damages  so 
sustained  cannot  now  be  actually  obtaiued,  had,  and  received  by  the  ordi- 
nary course  of  judicial  proceedings;  it  is  agreed,  that  in  all  sucb  cases, 
where  adequate  compensation  cannot,  for  whatever  reason,  be  now  actu- 
ally obtained,  had,  and  received  by  the  said  merchants  and  others,  in  the 
ordinary  course  of  justice,  full  and  complete  compensation  for  the  same 
will  be  made  by  the  British  Government  to  the  said  complainants.    But 
it  is  distinctly  understood  that  this  provision  is  not  to  extend  to  such 
losses  or  damages  as  have  been  occasioned  by  the  manifest  delay  or  negli- 
gence, or  wilful  omission  of  the  claimant. 

That  for  the  purpose  of  ascertaining  the  amount  of  any  such  losses  and 
damages,  five  Commissioners  Hhall  be  appointed  and  authorized  to  act  in 
I^ondon,  exactly  in  the  manner  directed  with  respect  to  those  mentioned 
in  the  preceding  article,  and  after  having  taken  the  same  oath  or  afiirma- 
tion,  (mutatis  mutandis,)  the  same  term  of  eighteen  monthn  is  also  assigned 
for  the  reception  of  claims,  and  they  are  in  like  manner  authorized  to 
c^xtend  the  same  in  particular  cases.    They  shall  receive  testimony,  books, 
papers  and  evidence  in  the  same  latitude,  and  exercise  the  like  discretion 
%nd  powers  respecting  that  subject;  and  shall  decide  the  claims  in  qnes- 
tiou  according  to  the  merits  of  the  several  cases,  and  to  justice,  equity  and 
the  laws  of  nations.    The  award  of  the  said  Couimissioners,  or  any  such 
three  of  them  as  aforesaid,  shall  in  all  cases  be  final  and  conclusive,  both 
as  to  the  justice  of  the  claim,  and  the  amount  of  the  sum  to  be  paid  to  the 
claimant;  and  His  Britannic  Majesty  undertakes  to  cause  the  same  to  be 
paid  to  such  claimant  in  specie,  without  any  deduction,  at  such  place  or 
places,  and  at  such  time  or  times,  as  shall  be  awarded  by  the  said  Com- 
missioners, and  on  condition  of  such  releases  or  assignments  to  be  given 
by  the  claimant,  as  by  the  said  Commissioners  may  be  directed. 

And  whereas  certain  merchants  and  others,  His  Majesty's  subjects,  com- 
plain that,  in  the  course  of  the  war,  they  have  sustained  loss  and  damage 
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by  reason  of  the  captare  of  their  vessels  and  merchandise,  taken  within 
the  limits  and  Jurisdiction  of  the  States  and  brought  into  the  ports  of  the 
same,  or  taken  by  vessels  orij|;inally  armed  in  ports  of  the  said  States : 

It  is  agreed  tliat  in  uU  such  cases  where  restitution  shall  not  have  been 
made  agreeably  to  the  tenor  of  the  letter  from  Mr.  Jefferson  to  Mr.  Ham- 
mond, dated  at  l*hiladelp1iia,  Sept.  5, 1793,  a  copy  of  which  is  annexed  to  this 
treaty;  the  complaints  of  the  parties  shall  be  and  hereby  are  referred  tt> 
the  Commissioners  to  be  appointed  by  virtue  of  this  article,  who  are  hereby 
authorized  and  required  to  ])rocoed  in  the  like  manner  relative  to  these  as 
to  the  other  cases  committed  to  them ;  and  the  United  States  undertake  to 
pay  to  the  complainants  or  claimants  in  specie,  without  deduction,  the 
amount  of  such  sums  as  shall  be  awarded  to  them  respectively  by  the  said 
Commissioners,  and  at  the  times  and  places  which  in  such  awards  shall  be 
specified;  and  on  condition  of  such  releases  or  assignments  to  be  given  by 
the  claimants  as  in  the  said  awards  may  be  directed:  And  it  is  further 
agreed,  that  not  only  the  now-existing  cases  of  both  descriptions,  but  also 
all  such  as  shall  exist  at  tlie  time  of  exchanging  the  ratifications  of  this 
treaty,  sliall  be  considered  oh  being  within  the  provisions,  intent  and 
meaning  of  this  article. 

Articlk  VIII.  It  is  further  agreed  that  the  Commissioners  mentioned 
in  this  and  in  the  two  preceding  articles  shall  be  respectively  paid  in  such 
manner  iib  shall  bo  agreed  between  the  two  parties,  such  agreement  being 
to  bo  settled  at  the  time  of  the  exchange  of  the  ratificatiqus  of  this  treaty. 
And  all  other  expenses  attending  the  said  Commissions  shall  be  defrayed 
Jointly  by  the  two  parties,  the  same  being  previously  ascertained  and 
allowed  by  the  majority  of  the  Commissioners.  And  in  the  case  of  death, 
sickness  or  necessary  absence,  the  place  of  every  such  Commissioner  re- 
spectively shall  be  supplied  in  the  same  manner  as  such  Commissioner 
was  first  appointed,  and  the  new  Commissioners  shall  take  the  same  oath 
or  aflirmation  and  do  the  same  duties. 


Letter  from  Thomas  Jefferson  to  George  Hammond. 

Philadklphia,  September  5, 1793, 

Sir:  I  am  honored  with  yours  of  Aucust  30.  Mine  of  the  7th  of  that 
month  assured  you  that  measures  were  taken  for  excluding  from  all  further 
asylum  in  our  ports  vessels  armed  in  them  to  cruise  on  nations  with  which 
we  are  at  peace,  and  for  the  restoration  of  the  prizes  the  Lovely  La89,  Prince 
William  Henry,  and  the  Jane  of  Dublin;  and  tbat  should  the  measures  for 
restitution  fail  in  their  effect,  the  President  considered  it  as  incumbent  on 
the  United  States  to  make  compensation  for  the  vessels. 

We  are  bound  by  our  treaties  with  three  of  the  belligerent  nations,  by 
all  the  means  in  our  power,  to  protect  and  defend  their  vessels  and  efi'ects 
in  our  ports,  or  waters,  or  on  tne  seas  near  our  shores,  and  to  recover  and 
restore  the  same  to  the  right  owners  when  taken  from  them.  If  all  the 
means  in  our  power  are  used,  and  fail  in  their  effect,  we  are  not  bound  by 
our  treaties  with  those  nations  to  make  compensation. 

Thouffh  we  have  no  similar  treaty  with  Great  Britain,  it  was  the  opinion 
of  the  President  that  we  should  use  towards  that  nation  the  same  rule 
which,  under  this  article,  was  to  govern  us  with  the  other  nations;  and 
even  to  extend  it  to  captures  made  on  the  high  seas  and  brought  into  our 
ports,  if  done  by  vessels  which  had  been  armed  within  theuk 
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Haying,  for  particular  reasons,  forbore  to  nse  all  the  means  in  our  power 
for  the  restitution  of  the  three  vessels  mentioned  in  my  letter  of  August 
7th,  the  President  thought  it  incumbent  on  the  United  States  to  make 
compensation  for  them;  and  though  nothing  was  said  in  tbat  letter  of 
other  vessels  taken  under  like  circumstances,  and  brought  in  after  the  5th 
of  June,  and  before  the  date  of  that  letter,  yet  when  the  same  forbearance 
had.  taken  place,  it  was  and  is  his  opinion,  that  compensation  would  be 
equally  due. 

As  to  prizes  made  under  the  same  circumstances,  and  brought  in  after 
the  date  of  that  letter,  the  President  determined  tbat  all  the  means  in  our 
power  should  be  used  for  their  restitution.  If  these  fail,  as  we  should  not 
be  bound  by  our  treaties  to  make  compensation  to  tbe  otiier  Towers  in  the 
analogous  case,  he  did  not  mean  to  give  an  opinion  that  it  ought  to  be 
done  to  Great  Britain.  But  Htill,  if  any  cases  shall  arise  subsequent  to 
that  date,  the  circumstances  of  which  shall  place  them  on  similar  ground 
with  those  before  it,  the  President  would  think  compensation  equally  in 
onnibent  on  the  United  States. 

Instructions  are  given  to  the  Governors  of  the  different  States  to  use  all 
the  means  in  their  power  for  restoriug  prizes  of  this  last  description  found 
withia  their  ports.  Though  they  will,  of  course,  take  measures  to  be  in- 
formed of  them,  and  the  <Jeneral  Government  has  given  them  the  aid  oT 
the  custom  house  officers  for  this  purpose,  yet  you  will  be  sensible  of  the 
importance  of  multiplying  the  channels  of  their  information  as  far  as  shall 
dei>end  on  yourself,  or  any  person  under  your  direction,  in  order  that  the 
Governors  may  use  the  means  in  their  power  for  making  restitution. 

Without  knowledge  of  the  capture  they  cannot  restore  it.  It  will  always 
be  best  to  ^ve  the  notice  to  them  directly ;  but  any  information  which  you 
ahall  be  pleased  to  send  to  me,  also,  at  any  time,  shall  be  forwarded  to 
them  as  quickly  as  distance  will  permit. 

Hence  you  will  perceive,  sir,  that  the  President  contemplates  restitution 
or  compensation  in  the  case  before  the  7th  of  August;  and  after  that  date, 
restitution  if  it  can  be  effected  bv  any  means  in  our  power.  And  that  it 
will  be  important  that  you  should  substantiate  the  fact  that  such  prizes 
are  in  our  ports  or  waters. 

Your  list  of  the  privateers  illicitly  armed  in  our  i)orts  is,  I  believe^ 
correct. 

With  respect  1o  losses  by  detention,  waste,  spoliation  sustained  by  vessels 
taken  as  before  mentioned,  between  the  dates  of  June  5th  and  August  7th, 
it  is  proposed  as  a  provisional  measure  that  tiie  Collector  of  the  Customs 
of  the  district,  an(i  the  British  Consul,  or  any  other  person  you  please, 
shall  appoint  persons  to  establish  the  value  of  the  vessel  aud  cargo  at  the 
time  of  her  capture  and  of  her  arrival  in  the  port  into  which  she  is 
brought,  according  to  their  value  in  that  port.  If  this  shall  be  agreeable 
to  you,  and  you  will  be  pleased  to  signify  it  to  me,  with  the  names  of  the 
prizes  understood  to  be  of  this  description,  instructions  will  be  given  ac- 
oordingly  to  the  Collector  of  the  Customs  where  the  respective  vessels  are 
I  have  the  honor  to  be,  «fec., 

Tn :  Jkkfeuson. 
Gko  :  Hammond,  Esq. 

Explanatory  article  to  the  treaty  of  Xovemher  i.9,  1704^  releasing  the  CommU- 
tionevB  under  the  fifth  artUle  from  particularizing  the  latitude  and  longitude 
of  the  river  8t,  Croix. 

[Concluded  March  15, 1798;  ratification  advified  by  Senate  Juno  6, 1798.1 

Whereas  by  the  twenty-eighth  article  of  the  treaty  of  amity,  commerce, 
and  navigation  between  His  Britannick  Majesty  and  the  United  States, 
signed  at  London  on  the  nineteenth  day  of  November,  one  thousand  seven 
hundred  and  ninety-four,  it  was  agreed  that  the  contracting  ])arties 
Would,  from  time  to  time,  rea<lily  treat  of  and  concerning  such  further 
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articles  as  might  be  proposed;  that  they  wonld  sincerely  endeavour  so  to 
form  sach  articloH  as  that  tliey  might  oondace  to  matnal  convenience  and 
tend  to  promote  matnal  satisfaction  and  friendship;  and  that  such  arti- 
cles, after  having  been  duly  ratified,  should  be  added  to  and  make  a  part 
of  that  treaty :  And  whereas  difficulties  have  arisen  with  respect  to  the 
execution  of  so  much  of  the  fifth  article  of  the  said  treaty  as  requires 
that  the  Commissioners  appointed  under  the  same  shonld  iu  their  descrip- 
tion particularize  the  latitude  and  longitude  of  the  source  of  the  river 
which  may  be  found  to  be  the  one  truly  intended  in  the  treaty  of  peace 
Itetween  His  Britanuick  Majesty  and  the  United  States,  nnder  the  name 
of  the  river  St.  Croix,  by  reason  whereof  it  is  expedient  that  the  said 
CommisHioners  should  be  released  from  the  obligation  of  conforming  to 
the  provisions  of  the  said  article  in  this  respect.  The  undersigned  being 
respectively  named  by  His  Britannick  Mi^esty  and  the  United  States  of 
America  their  Plenipotentiaries  for  the  purpose  of  treating  of  and  con- 
cluding such  articles  as  may  be  proper  to  be  added  to  the  said  treaty,  in 
conformity  to  the  aboye-mentione<l  stipulation,  and  having  communicated 
to  each  other  their  respective  full  ])owerB,  having  agreed  and  condnded, 
and  do  hereby  declare  in  tlie  name  of  His  Britannick  Majesty  and  of  the 
United  States  of  America,  that  the  Commissioners  appointed  nnder  the 
fifth  article  of  the  above-mentioned  treaty  shall  not  be  obliged  to  particu- 
larize, in  their  desmption,  the  latitude  and  longitude  of  the  sonroeof  the 
river  which  may  bo  found  to  be  the  one  truly  intended  in  the  aforesaic 
treaty  of  peace  under  tlie  name  of  the  river  St.  Croix,  but  they  shall  b€ 
at  liberty  to  describe  the  said  river,  in  such  other  manner  as  they  maj 
judf^e  expedient,  which  dcHcriptiou  shall  be  considered  as  a  complete  ex- 
ecution of  the  duty  required  of  the  naid  Commissioners  in  this  roMpect  hy 
the  article  aforesaid.  And  to  the  end  that  no  uncertainty  may  hereaftei 
exist  on  thiH  subject,  it  is  further  agreed,  That  as  soon  as  may  be  after  the 
decision  of  the  said  Commissioners,  measures  shall  be  concerted  between 
the  (lovcrnment  of  the  United  States  and  His  Britannick  Majesty's  Gov- 
ernorH  or  Lieutenant  (vovernors  in  America,  in  order  to  erect  and  keep  in 
repair  a  suitable  monument  at  the  place  ascertained  and  described  to  be 
the  source  of  the  said  river  St.  Croix,  which  measures  shall  immediately 
thereupon,  and  an  often  afterwards  aH  may  be  requisite,  be  duly  executed 
on  both  Hides  with  punctuality  and  good  faith. 

This  explanatory  article,  when  the  Hanie  Hhall  have  been  ratified  by  His 
Majesty  antl  by  the  President  of  the  United  States,  by  and  with  the  advice 
and  consent  of  their  Senate,  and  the  respective  ratifications  mutually  ex- 
changed, shall  be  added  to  and  make  a  part  of  the  treaty  of  amity,  com- 
merce, and  navigation  between  His  Majesty  and  the  United  States,  sigued 
at  London  on  the  ninete<*nth  day  of  November,  one  thousand  seven  hun- 
dred and  ninety-four,  and  shall  be  permanently  binding  upon  His  Majesty 
and  the  United  States. 

in  witness  whereof  we,  the  said  undersigned  Plenipotentiaries  of  His 
Britannick  Majesty  and  the  United  States  of  America,  have  signed  this 
present  article,  and  liave  caused  to  be  afiixed  thereto  the  seal  of  our  arms. 

Done  at  London  this  fifteenth  day  of  March,  one  thousand  seven  hundred 
and  ninety-eight. 

[8EAL.]  GRKNVILLK. 

[8KAL.]  RUFU8  KlNG. 
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ConrenHan  providing /(mt  payment  of  indemnity  under  the  sixth  and  seventh  ar- 
ticlee  of  the  Treaty  of  November  19, 1794,  and  debts  n/nder  the  fourth  article 
of  the  Treaty  of  September  3, 1783. 

[Coocladed  Jannary  8, 1802;  ntiflcations  exchanged  at  London  July  15, 1802.] 

Difficulties  having  arisen  in  the  execntiou  of  the  sixth  article  of  the 
treaty  of  amity,  commerce  and  navigation,  concluded  at  London  on  the 
nineteenth  day  of  November,  one  tboasand  seven  hundred  and  ninety-four, 
between  His  Britannic  Majesty  and  the  United  States  of  America,  and  in 
eonsequence  thereof  the  proceedings  of  the  Commissioners  under  the 
seventh  article  of  the  same  treaty  having  been  suspended,  the  parties  to 
the  said  treaty  being  equally  desirous,  as  far  as  may  be,  to  obviate  such 
difficulties,  have  respectively  named  Plenipotentiaries  to  treat  and  agree 
respecting  the  same,  that  is  to  say.  His  Britannic  Majesty  has  named  for 
his  Plenipotentiary,  the  Right  Honourable  Robert  Banks  Jenkinson,  com- 
monly called  Lord  Hawkesbury,  one  of  His  Majesty's  Most  Honourable 
Privy  Council,  and  his  Principal  Secretary  of  State  for  Foreign  Affairs; 
and  the  President  of  the  United  States,  by  and  with  the  advice  and  con- 
sent of  the  Senate  thereof,  has  named  for  their  Plenipotentiary,  Rufus 
King,  Esqnire,  Minister  Plenipotentiary  of  the  said  United  States  to  his 
Britannic  Majesty;  who  have  agreed  to  and  concluded  the  following 
articles : 

Article  I.  In  satisfaction  and  discharge  of  tbe  money  which  the  United 
States  might  have  been  liable  to  pay  in  pursuance  of  the  provisions  of  the 
said  sixth  article,  which  is  hereby  declared  to  be  cancelled  and  annulled, 
except  so  far  as  the  same  may  relate  to  the  execution  of  the  said  seventh 
article,  the  United  States  of  America  hereby  engage  to  pay,  and  His  Bri- 
tannic Majesty  consents  to  accept,  for  the  use  of  the  persons  described  in 
the  said  sixth  article,  the  sum  of  six  hundred  thousand  pounds  sterling, 
payable  at  the  times  and  place,  and  in  the  manner  following,  that  is  to 
say,  the  said  sum  of  six  hundred  thousand  pounds  sterling  shall  be  paid 
at  the  city  of  Washington,  in  three  annual  instalments  of  two  hundred 
thousand  pounds  sterling  each,  and  to  such  person  or  persons  as  Hhall  be 
aathorized  by  His  Britannic  Majesty  to  receive  the  same;  tbe  iirst  of  the 
said  instalments  to  be  paid  at  the  expiration  of  one  year,  the  second  in- 
stalment at  the  expiration  of  two  years,  and  the  third  and  last  instalment 
At  the  expiration  of  three  years  next  following  the  exchange  of  the  rati- 
fications of  this  convention.    And  to  prevent  any  disagreement  concern- 
ing the  rate  of  exchanges,  the  said  payments  shall  be  made  in  tbe  money 
of  the  said  United  States,  reckoning  four  dollars  and  forty-four  cents  to 
he  equal  to  one  pound  sterling. 

Articlk  II.  Whereas  it  is  a«^reed  by  the  fourth  article  of  the  definitive 
^"■©aty  of  peace,  concluded  at  Paris  on  the  tliird  day  of  September,  one 
^^onsand  seven  hundred  and  eighty-three,  between  His  Britannic  Majesty 
*^<i  the  Unite<l  States,  that  creditors  on  either  side  should  meet  with  no 
^^"ful  impediment  to  the  recovery  of  the  full  value  in  sterling  money  of 
'^'l  bona  fide  debts  theretofore  contracted,  it  is  hereby  declared  that  the 
si^icl  fourth  article,  so  far  as  respects  its  future  operation,  is  hereby  reeog- 
'^^^.©d,  confirmed  and  declared  to  bo  binding  and  obligatory  on  His  Britan- 
x^io  Majesty  and  the  said  United  .States,  and  the  same  shall  be  accordingly 
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obserred  with  ponctnalit j  and  good  faith,  and  so  aa  thai  the  amid  credit- 
on  shall  hen-after  zo^t  with  no  lawful  impediment  to  the  reooTerj  of  the 
full  value  in  sterling  money  of  their  hommjide  debts. 

Ahticlb  111.  It  18  farthermon-  agreed  and  eoneladed  that  the  Commis- 
sioners appointed  in  punaanoe  of  the  seventh  article  of  the  amid  treaty  of 
amity,  romnierce  and  navigation,  and  whose  proeeedinga  have  been  sns- 
pende<l  as  aforef^aid.  shall,  immediately  after  the  signature  of  thia  conven- 
tion, re-assemble  and  proct'ed  in  the  execution  of  their  duties  according  to 
the  provisions  of  the  said  seventh  article,  except  only  that,  instead  of  the 
sums  aw:irde<l  by  the  said  Commi^ioners  being  made  payable  at  the  time 
or  tunes  by  them  appointed,  all  sums  of  money  by  them  awarded  to  be 
paid  to  American  or  British  claimants,  according  to  the  proYisiona  of  the 
said  seventh  article,  shall  be  made  payable  in  three  equal  instahnents, 
the  first  whereof  to  be  paid  at  the  expiration  of  one  year,  the  second  at 
the  expiration  of  two  years,  and  the  third  and  last  at  the  expiration  of 
three  years  next  after  the  exchange  of  the  ratifications  of  this  convention. 

ArticlkIV.  Thi^  convention,  when  the  same  shall  have  been  ratified 
by  His  Majesty,  and  by  the  l^re8ident  of  the  United  States,  by  and  with 
the  advice  and  consent  of  the  Senate  thereof,  and  the  respective  ratifioa- 
tions  duly  exchanged,  shall  be  binding  and  obligatory  upon  His  Majesty 
and  the  said  Tnited  States. 

In  faith  whereof  we.  the  undersigned  Plenipotentiaries  of  His  Britannic 
Majesty  and  uf  the  I'nited  States  of  America,  by  virtue  of  our  respective 
full  powers,  have  signed  the  present  convention,  and  have  caused  the  seals 
of  our  arms  to  be  attixed  tliereto. 

Done  at  Loudon  the  eighth  day  of  January,  one  thousand  eight  hundred 
and  two. 

[SKAL.]  HaWKKSBURY. 

[SKAL.]  RuFUS  King. 

Treaty  of  peace  and  amity, 

[Concluded  DeceinbiT  24,  1814;  ratitications  exchanged  at  Washington  Febmsry  17,1815; 

pnKlaiined  Februarj'  18,  1815.) 

His  Britannic  Majesty  and  the  United  States  of  America,  desirous  of 
terminating  the  war  which  has  unhappily  subsisted  between  the  two 
countries,  and  of  restoring,  upon  principles  of  perfect  reciprocity,  peace, 
friendship  and  good  understanding  between  them,  have,  for  that  purpose, 
appointed  their  respective  Pleifipotentiarios,  that  is  to  say: 
•  His  Britannic  Majesty,  on  his  part,  has  appointed  the  Right  Honourable 
James  Lord  Gam  bier,  late  Admiral  of  the  White,  now  Admiral  of  the  Red 
Squadron  of  His  Majesty's  fleet,  Henry  Gonlburn,  Esquire,  a  member  of 
the  Imperial  Parliament,  and  Under  Secretary  of  State,  and  William 
Adams,  Esquire,  Doctor  of  Civil  Laws;  and  the  President  of  the  United 
States,  by  and  with  the  advice  and  consent  of  the  Senate  thereof,  has 
appointed  John  Quincy  Adams,  James  A.  Bayard,  Henry  Clay,  Jonathan 
Russell,  and  Albert  Gallatin,  citizens  of  the  United  States; 

Who,  after  a  reciprocal  communication  of  their  respective  full  powers, 
have  agreed  upon  the  following  articles: 

Article  I.  There  shall  be  a  firm  and  universal  psace  between  His  Bri- 
tannic Majesty  and  the  United  States,  and  between  their  respective  coun- 
tries, t(Tritorios,  cities,  towns  and  people,  of  every  degree,  without  excep- 
tion of  places  or  persons.     All  hostilities,  both  by  sea  and  land,  shall 
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ceaae  as  soon  as  this  treaty  shall  have  been  ratified  by  botli  parties,  as 
hereinafter  mentioned.  All  territory,  places  and  possessions  whatsoever, 
taken  by  either  party  from  the  other  during  the  war,  or  which  may  be 
taken  after  the  signing  of  this  treaty,  excepting  only  the  islands  herein- 
after mentioned,  shall  be  restored  without  delay,  and  without  causing 
any  destruction  or  carrying  away  any  of  the  artillery  or  other  public 
property  originally  captured  in  the  said  forts  or  placid,  and  which  shall 
remain  therein  npon  the  exchange  of  the  ratifications  of  this  treaty,  or 
any  slaves  or  other  private  property.  And  all  archives,  recordn,  deeds 
and  papers,  either  of  a  public  nature  or  belonging  to  private  persons, 
which,  in  the  coarse  of  the  war,  may  have  fallen  into  the  hands  of  the 
officers  of  either  party,  shall  be,  as  far  as  may  be  practicable,  forthwith 
restored  and  delivered  to  the  proper  authorities  and  persons  to  whom  they 
respectively  belong.  Such  of  the  islands  in  the  Bay  of  PaHsamnquoddy 
as  are  claimed  by  both  parties,  shall  remain  in  the  possession  of  the  party 
in  whose  occupation  they  may  be  at  the  time  of  the  exchange  of  the  rati- 
fications of  this  treaty,  until  the  decision  respecting  the  title  to  the  said 
islands  shall  have  been  made  in  conformity  with  the  fourth  article  of  this 
treaty.  No  disposition  made  by  this  treaty  a^  to  such  possession  of  the 
islands  and  territories  claimed  by  both  parties  shall,  in  any  manner  what- 
ever, be  construed  to  affect  the  right  of  either. 

Articlb  IV.  Whereas  it  was  stipulated   by  the  second  article  in  the 
treaty  of  peace  of  one  thousand  seven  hundred  and  eighty-three,  between 
His  Britannic  Majesty  and  the  United  States  of  America,  that  the  bound- 
ary of  the  United  States  should  comprehend  all  islands  within  twenty 
leagues  of  any  part  of  the  shores  of  the  United  States,  and  lying  between 
lines  to  be  drawn  due  east  from  the  points  where  the  aforesaid  bonndaries, 
between  Nova  Scotia  on  the  one  part,  and  East  Florida  on  the  other,  shall 
Tesjiectively  touch  the  Bay  of  Fundy  and  the  Atlantic  Ocean,  exc«'ptiiig 
«uch  islands  as  now  are,  or  heretofore  have  been,  within  the  limits  of 
^*ova  Scotia;  and  whereas  the  several  islands  in  the  Bay  of  Passama(iuoddy, 
"which  is  part  of  the  Bay  of  Fundy,  and  the  island  of  Grand  Menan,  in 
"Uhe  said  Bay  of  Fundy,  are  claimed  by  the  I'liited  States  as  being  eom- 
;])rehended   within  their  aforesaid    boundaries,   which  said  islands  are 
<«laimed  as  belonging  to  His  Britannic  Majesty,  as  having  been,  at  the 
^iine  of  and  previous  to  the  aforesaid  treaty  of  one  thousand  seven  hun- 
dred and  eighty-three,  within  the  limits  of  the  Province  of  Nova  Scotia: 
^n  order,  therefore,  finally  to  decide  upon  these  claims,  it  is  agreed  that 
'tihey  shall  be  referred  to  two  Commissioners  to  be  appointed  in  the  follow- 
bg  manner,  viz:  One  Commissioner  shall  be  appointed  by  His  Jhitanuic 
^lyesty,  and  one  by  the  President  of  the  United  States,  by  and  with  the 
^Mlvice  and  consent  of  the  Senate  tliereof ;  and  the  said  two  Commissioners 
^o  appointed  shall  be  sworn  impartially  to  examine  and  decide  upon  the 
^^aid  claims  according  to  such  evidence  as  shall  be  laid  before  them  on  the 
^art  of  His  Britannic  Majesty  and  of  the  United  States  respectively. 
*Xlie  said  Commissioners  shall  meet  at  St.  Andrews,  in  the  Province  of 
^ew  Brunswick,  and  shall  have  power  to  adjourn  to  such  other  place  or 
X^laces  as  they  shall  think  fit.     Tlie  said  Commissioners  shall,  by  a  declara- 
"kion  or  report  under  their  hands  and  seals,  decide  to  which  of  the  two 
^^ntracting  parties  the  several  islands  aforesaid  do  resi)ectively  belong, 
in  conformity  with  the  true  intent  of  the  said  treaty  of  peace  of  one 
thousand  seven  hundred  and  eighty-three.    And  if  the  said  Comin\»ft\oi\^bT«^ 
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shall  agree  in  their  (leoiBion,  both  parties  shall  coDsicler  such  decision  as 
Anal  and  conclaaive.  It  is  further  aj^reed  that,  in  event  of  the  two  Com- 
Hiissioners  differing  upon  all  or  any  of  the  matters  so  referred  to  them, 
or  in  the  event  of  both  or  either  of  the  said  Commissioners  refusing,  or 
declining,  or  wilfully  omitting  to  act  a«  such,  they  shall  make,  jointly  or 
separately,  a  report  or  reports,  as  well  to  the  Government  of  His  Bri- 
tannic Maji^ty  as  to  that  of  the  United  States,  stating  in  detail  the  points 
on  which  they  differ,  and  the  grounds  upon  which  their  respective  opin- 
ions have  been  formed,  or  the  grounds  upon  which  they,  or  either  of  them, 
have  so  rcfuHod,  declined,  or  omitted  to  act.  And  His  Britannic  Majesty 
and  tlie  Government  of  the  United  Statt^s  hereby  agree  to  refer  the  report 
or  reports  of  the  said  Commissioners  to  some  friendly  sovereign  or  State, 
to  be  then  named  for  that  purpose,  and  who  shall  be  requested  to  decide 
on  the  differences  which  may  be  stated  in  the  said  report  or  reports,  or 
upon  the  report  of  one  ComuiisHioner,  together  with  the  grounds  upon 
which  the  other  Commissioner  shall  have  refused,  declined  or  omitted  to 
act,  as  the  case  may  be.  And  if  the  Commissioner  so  refusing,  declining 
or  omitting  to  act,  shall  also  wilfully  omit  to  state  the  grounds  upon 
which  he  has  so  done,  in  such  manner  that  the  said  statement  may  be 
referred  to  such  friendly  sovereign  or  State,  together  with  the  report  of 
such  other  ConimiHsioner,  then  such  sovereign  or  State  shall  decide  ex 
parte  upon  the  said  report  alone.  And  His  Britannic  Majesty  and  the 
Government  of  the  United  States  engage  to  consider  the  decision  of  such 
friendly  sovereign  or  State  to  be  final  and  conclusive  on  all  the  matters  so 
referred. 

Article  V.  Whereas  neither  that  point  of  the  highlands  lying  due  north 
from  tho  source  of  tho  River  St.  Croix,  and  designated  in  the  former  treaty 
of  peace  between  the  two  Powers  aa  the  northwest  angle  of  Nova  Scotia, 
nor  the  north  westernmost  head  of  Connecticut  River,  has  yet  been  ascer- 
tained ;  and  whereas  that  part  of  the  boundary  line  between  the  dominions 
of  the  two  Powers  which  extends  from  the  source  of  the  River  St.  Croix 
directly  north  to  the  abovementioned  northwest  angle  of  Nova  Scotia, 
thence  along  the  said  highlands  which  divide  those  rivers  that  empty 
themselves  into  the  river  St.  Lawrence  from  those  which  fall  into  the 
Atlantic  Ocean  to  the  northwesternniost  head  of  Connecticut  River,  thence 
down  along  the  middle  of  that  river  to  the  forty-fifth  degree  of  north  lat- 
itude; thence  by  a  line  duo  west  on  said  latitude  until  it  strikes  the  river 
Iroquois  or  Cataraquy,  has  not  yet  been  surveyed:  it  is  agreed  that  for 
these  several  purposes  two  Commissioners  shall  be  appointed,  sworn  and 
authorized  to  act  exactly  in  the  same  manner  directed  with  respect  to 
those  mentioned  in  the  next  preceding  article,  unless  otherwise  specified  in 
the  present  article.  The  said  Commissioners  shall  meet  at  St.  Andrews, 
in  the  Province  of  New  Brunswick,  and  shall  have  power  t»o  adjourn  to 
such  other  place  or  places  as  they  shall  think  fit.  The  said  Commisioners 
shall  have  power  to  ascertain  and  determine  the  points  abovementioned, 
in  conformity  with  the  provisions  of  tho  said  treaty  of  peace  of  one 
thousand  seven  hundred  and  eighty-three,  and  shall  cause  the  boundary 
aforesaid,  from  the  source  of  the  river  St.  Croix  to  the  river  Iroquois  or 
Cataraquy,  to  be  surveyed  and  marked  according  to  the  said  provisions. 
The  said  Commissioners  shall  make  a  map  of  the  said  boundary,  and  annex 
to  it  a  declaration  under  their  hands  and  seals,  certifying  it  to  be  the  true 
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map  of  the  said  boundary,  and  particnlarizing  the  latitude  and  longitude 
of  the  northwest  angle  of  Nova  Scotia,  of  the  northwesternmost  head  of 
Connecticut  River,  and  of  such  other  points  of  the  said  boundary  as  they 
may  deem  proper.  And  both  parties  agree  to  consider  such  map  and  decla- 
ration as  finally  and  conclusively  fixing  the  said  boundary.  And  in  the 
event  of  the  said  two  Commissioners  differing,  or  both  or  either  of  them 
fefhsing,  declining,  or  wilfully  omitting  to  act,  such  reports,  declarations 
or  statements  shall  be  made  by  them,  or  either  of  them,  and  such  reference 
^  a  friendly  sovereign  or  State  shall  be  made  in  all  respects  as  in  the  lat- 
W  part  of  the  fourth  article  is  contained,  and  in  as  full  a  manner  as  if  the 
<^e  was  herein  repeated. 

Article  VI.  Whereas  by  the  former  treaty  of  peace  that  portion  of  the 
bonxidary  of  the  United  States  from  the  point  where  the  forty-fifth  degree 
of  north  latitude  strikes  the  river  Iroquois  or  Cataraquy  to  the  Lake  Supe- 
rior, was  declared  to  be  '^  along  the  middle  of  said  river  into  Lake  Ontario, 
t^ugh  the  middle  of  said  lake,  until  it  strikes  the  communication  by 
^ftter  between  that  lake  and  Lake  Erie,  thence  along  the  middle  of  said 
^i&munication  into  Lake  Erie,  through  the  middle  of  said  lake  until  it 
'^ves  at  the  water  communication  into  the  Lake  Huron,  thence  through 
^l>e  middle  of  said  lake  to  the  water  communication  between  that  lake 
^^^  Lake  Superior;''  and  whereas  doubts  have  arinen  what  was  the  middle 
of  the  said  river,  lakes  and  water  communications,  and  whether  certain 
^&nds  lying  in  the  same  were  within  the  dominions  of  His  Britannic 
^%jesty  or  of  the  United  States:  In  order,  therefore,  finally  to  decide 
UiOBe  doubts,  they  shall  be  referred  to  two  Commissioners,  to  be  appointed, 
•'^oiTi  and  authorized  to  act  exactly  in  the  manner  directed  with  respect 
^  ^liose  mentioned  in  the  next  preceding  article,  unless  otherwiHe  spocitied 
iQ  thig  present  article.    The  said  Commissioners  shall  meet,  in  the  first 
*^t^nce,  at  Albany,  in  the  State  of  New  York,  and  shall  have  power  to 
^JOQrn  to  such  other  place  or  places  as  they  shall  think  fit.     The  said 
^ojJamissioners  shall,  by  a  report  or  declaration ^  under  their  hands  and 
*^*^,  designate  the  boundary  through  the  said  river,  lakes  and  water 
^i*iniunications,  and  decide  to  which  of  the  two  contracting  parties  the 
wv^^al  islands  lying  within  the  said  rivers,  lakes  and  water  communica- 
tioi^^  do  respectively  belong,  in  conformity  with  the  true  intent  of  the 
^^  treaty  of  one  thousand  seven  hundred  and  eighty-three.     And  both 
P^^ies  agree  to  consider  such  designation  and  decision  as  final  and  con- 
cln^YQ^    And  in  the  event  of  the  said  two  Commissioners  differing,  or 
"^^  or  either  of  them  refusing,  declining  or  wilfully  omitting  to  act,  such 
sports,  declarations  or  statements  shall  be  made  by  them,  or  either  of 
thetn,  and  such  reference  to  a  friendly  sovereign  or  State  shall  bo  made 
in  411  respects  as  in  the  latter  part  of  the  fourth  article  is  contained,  and  in 
^  ^11  a  manner  as  if  the  same  was  herein  repeated. 

^TiCLB  Vll.  It  is  further  agreed  that  the  said  two  last-mentioned 
^iKimissioners,  after  they  shall  have  exe(;uted  the  duties  assigned  to  them 
ui  the  preceding  article,  shall  be,  and  they  are  hereby,  authorized  upon 
^sir  oaths  impartially  to  fix  and  determine,  according  to  the  true  intent 
of  the  said  treaty  of  peace  of  one  thousand  seven  hundred  and  eighty- 
^r«e,  that  part  of  the  boundary  between  the  dominions  of  the  two  Powers 
^bich  extends  from  the  water  communication  between  Lake  Huron  and 
^s  Superior,  to  the  most  northwestern  point  of  the  Lake  of  the  Woods, 
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to  decide  to  which  of  the  two  parties  the  several  islands  lying  in  th^ 
lakes,  water  commanications  and  rivers,  forming  the  said  Itoundary,  dv 
respectively  belong,  iu  conformity  with  the  true  intent  of  the  said  treaty 
of  peace  of  one  thouHand  seven  hundred  and  eighty-three ;  and  to  caiue 
such  parts  of  the  said  boundary  as  require  it  to  be  surveyed  and  marked. 
The  said  Commissioners  shall,  by  a  report  or  declaration  under  their 
hands  and  seals,  designate  the  boundary  aforesaid,  state  their  decision  on 
the  points  thus  referred  to  them,  and  particularize  the  latitude  and  longi- 
tude of  the  most  northwestern  point  of  the  Lake  of  the  Woods,  and  of  such 
other  parts  of  the  said  boundary  as  they  may  deem  proper.  And  botb 
parties  agree  to  consider  such  designation  and  decision  as  final  and  con* 
elusive.  And  in  the  event  of  the  said  two  Commissioners  differing,  oi 
both  or  either  of  them  refusing,  declining  or  wilfully  omitting  to  act, 
such  reports,  declarations  or  statements  shall  be  made  by  them,  or  eitbei 
of  them,  and  such  reference  to  a  friendly  sovereign  or  State  shall  be  made 
in  all  respects  as  in  the  latter  part  of  the  fourth  article  is  contained,  and 
in  as  full  a  manner  as  if  the  same  was  herein  repeated. 

Article  VIII.  The  several  boards  of  two  Commissioners  mentioned  in  the 
four  preceding  articles  shall  respectively  have  power  to  appoint  a  Secre- 
tary, and  to  employ  such  surveyors  or  other  persons  as  they  shall  Judge 
necessary.  Duplicates  of  all  their  respective  reports,  declarations,  state- 
ments and  decisions  and  of  their  accounts,  and  of  the  journal  of  theii 
proceedings,  shall  be  delivered  by  them  to  the  agents  of  His  Britannia 
Majesty  and  to  the  agents  of  the  United  States,  who  may  be  respectivel.^ 
appointed  and  authorized  to  manage  the  business  on  behalf  of  thei 
respective  (rovornuients.  The  said  Commissioners  shall  be  respectivel; 
paid  in  such  manner  as  shall  be  agreed  between  the  two  contractiuj 
parties,  such  a<;reenieut  being  to  be  settled  at  the  time  of  the  exchange  o 
the  ratifications  of  this  treaty.  And  all  other  expenses  attending  the  sai< 
Commissions  shall  be  defrayed  equally  by  the  two  parties.  And  iu  th 
Ciisc  of  death,  sickness,  resignation  or  necessary  absence,  the  ])lace  o 
every  such  Commissioner,  respectivfly,  shall  be  supplied  in  the  same  man 
ner  as  such  Couiniissioner  was  tirst  appointed,  and  the  new  Commissione 
shall  take  the  same  oath  or  afUrmatiou,  nud  do  the  same  duties.  It  i 
further  agreed  between  the  two  contractiug  parties,  that  in  case  any  o 
the  islands  menti(»ne<l  in  any  of  the  preceding  articles,  which  were  in  th 
possession  of  one  of  the  ])arties  prior  to  the  commencement  of  the  presen 
war  between  the  two  countries,  should,  by  the  decision  of  any  of  th 
Boards  of  Commissioners  aforesaid,  or  of  the  sovereign  or  State  so  referre< 
to,  as  in  the  four  next  prec«jding  articles  contained,  fall  within  the  domic 
ions  of  the  other  party,  all  grants  of  land  made  i)reviou8  to  the  com 
meui-ement  of  the  war,  by  the  party  having  had  such  possession,  shall  b 
as  valid  as  if  such  island  or  islandH  had,  by  such  decision  or  decisions 
lieen  adjudged  to  be  within  the  dominicms  of  the  party  having  had  sue] 
possession. 

Article  XI.  This  treaty,  when  the  same  shall  have  been  ratified  on  botl 
sides,  without  alteration  by  either  of  the  contracting  parties,  and  the  ratifi 
cations  mutually  exchanged,  shall  be  binding  on  both  parties,  and  the  rati 
fications  shall  be  exchanged  at  Washington,  in  the  space  of  four  monthi 
from  this  day,  or  sooner  if  practicable. 
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In  faith  whereof  we,  the  respective  Plenipoteutiaries,  have  signed  this 
^v^ty,  and  have  thereanto  affixed  our  seals. 

Donei  in  triplicate,  at  Ghent,  the  twenty-fourth  day  of  December,  one 
^oosand  eight  hondred  and  fourteen. 

[SKAL.]  Oambuer. 

[SKAL.]  Henry  Goulburn. 

[sKAL.]  William  Adams. 

[6RAL.]  John  Qdincy  Adams. 

[sBAL.]  J.  A.  Bayard, 

[seal.]  H.  Clay, 

[beau]  Jona.  Russell, 

[seal.]  Albert  Gallatin. 

Convention  respecting  fisherieBf  boundary,  and  restoration  of  slaves, 

[CoBcladed  October  20,  1818;  ratifications  exchanged  at  Waehington  Janaar>',  30,  1819; 

proclaimed  January  30, 1819.] 

The  United  States  of  America,  and  His  Mi^esty  the  King  of  the  United 
^gdom  of  Great  Britain  and  Ireland,  desirous  to  cement  the  good  under- 
coding  which  happily  subsists  between  them,  have,  for  that  purpose, 
i^Ained  their  respective  Plenipotentiaries,  that  is  to  say: 

The  President  of  the  United  States,  on  his  part,  has  appointed,  Albert 
^ftUatin,  their  Envoy  Extraordinary  and  Minister  Plenipotentiary  to  the 
Court  of  France;  and  Richard  Rush,  their  Envoy  Extraordinary  and  Min- 
^r  Plenipotentiary  to  the  Court  of  His  Britannic  Majesty: — and  His 
^esty  has  appointed  the  Sight  Honorable  Frederick  John  Robinson, 
Treasurer  of  His  Majesty's  Navy,  and  President  of  the  Committee  of  Privy 
Council  for  Trade  and  Plantations;  and  Henry  Goulburn  Esq.,  one  of 
His  Majesty's  Under  Secretary s  of  State:  — 

"ho,  after  having  exchanged  their  respective  full  powers,  found  to  be 

^  due  and  proper  form,  have  agreed  to  and  concluded  the  following 
srticleB. 

•^ftTicLK  V.  Whereas  it  was  agreed  by  the  first  article  of  the  treaty  of 

^"«nt,  that  "  all  territory,  places,  possessions  whatsoever  taken  by  either 

P*fty  from  the  other  during  the  war,  or  which  may  be  taken  after  the 

^guing  of  this  treaty,  excepting  only  the  islands  hereinafter  mentioned, 

'***11  be  restored  without  delay ;  and  without  causing  any  destruction,  or 

^^*''Ting  away  any  of  the  artillery  or  other  public  property  originally  cap- 

^'M  in  the  said  forts  or  places  which  shall  remain  therein  upon  the  ex- 

^'^ge  of  the  ratifications  of  this  treaty,  or  any  slaves  or  other  private 

Property;"   and  whereas  under  the  aforesaid  article  the  United  States 

'*^iiii  for  their  citizens,  and  as  their  private  property,  the  restitution  of, 

^^11  compensation  for  all  slaves  who,  at  the  date  of  the  exchange  of  the 

.  ^ifications  of  the  said  treaty,  were  in  any  territory,  places,  or  posses- 

Oils  whatsoever  directed  by  the  said  treaty  to  be  restored  to  the  United 

^tes,  but  then  still  occupied  by  the  British  forces,  whether  such  slaves 

.  ^^0,  at  the  date  aforesaid,  on  sliore,  or  on  board  any  British  vessel  lying 

"Waters  within  the  territory  or  jurisdiction  of  the  United  States;  and 

^ereas  differences  have  arisen  whether,  by  the  true  intent  and  meaning  of 

^^  aforesaid  article  of  the  treaty  of  Ghent,  the  United  States  are  entitled 
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to  the  restitntion  of,  or  full  oorapensation  for  all  or  any  slaves  as  ab^^^ 
descrilM'd,  the  high  contracting  parties  hereby  agree  to  refer  the  said 
ferences  to  some  friendly  sovereign  or  State  to  be  named  for  that  pnrpo^^  9 
and  the  high  contraoting  parties  farther  engage  to  eonsider  the  deeisi"** 
of  snob  friendly  sovereign  or  State,  to  be  final  and  conclnsive  on  all  t^^ 
matters  referred. 

Article  VI.  This  convention,  when  the  same  shall  have  been  duly  ra'tii- 
fied  by  the  President  of  the  United  States,  by  and  with  the  adviee  au<i 
consent  of  their  Senate,  and  by  His  Britannic  Majesty,  and  the  respective 
ratifications  mntnally  exclianged,  shall  be  binding  and  obligatory  on  tlio 
said  United  States  and  on  His  Majesty;  and  the  ratifications  shall  be  es:- 
changed  in  six  months  from  this  date,  or  sooner,  if  possible. 

In  witness  whereof  the  respective  Plenipotentiaries  have  signed  tla^ 
same,  and  have  thereunto  afiixed  the  seal  of  their  arms. 

Done  at  London  this  twentieth  day  of  October,  in  the  year  of  oar  Ia^tA 
one  thouHiind  eight  hundred  and  eighteen. 

[SEAL.]  Albert  Gallatin. 

[seal.]  Richard  Rush. 

[SEAL.]  Frederick  Johk  RosiNaoN. 

[SEAL.]  Henry  Goulburn. 

Convention  for  indemnity  under  award  of  Emperor  of  Ruetia  ae  to  true  <»••* 
8tr  action  of  first  article  of  treaty  of  December  $4,  1814, 

[Conolnded  June  30  (July  12),  1822;  ratifications  exchanged  at  WaBhington  Jaonary  ^^* 

1823;  proclaimed  January  11,  1823.] 

In  the  name  of  the  Most  Holy  and  Indivisible  Trinity. 

The  President  of  the  United  States  of  America  and  His  Mi^esty  tt^-® 
King  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  having  agree^^^ 
in  pursuance  of  the  fifth  article  of  the  convention  concinaed  at  Londc^  ^ 
on  the  20tli  day  of  October,  1818,  to  refer  the  differences  which  had  aris^^*"^ 
between  the  two  Governments,  upon  the  true  construction  and  meaning      ^ 
of  the  first  article  of  tlie  treaty  of  peace  and  amity  concluded  at  Ghent  o^'    ^ 
the  24th  day  of  December,  1814,  to  the  friendly  arbitration  of  His  Majesty --;^ 
the  Emperor  of  all  the  Hussias,  mutually  engaging  to  consider  his  dec 
sion  as  final  and  conclusive.     And  his  said  Imperial  Majesty  having,  a 
due  consideration,  given  his  decision  upou  these  differences  in  the  folio 
ing  terms,  to  wit: 

'*That  tlie  United  States  of  America  are  entitled  to  claim  ftom  Grea'     ^^ 


Britain  a  Just  indeinnit'ication  for  all  private  property  which  the  Britii 
forces  may  have  carried  away ;  and,  as  the  question  relates  to  slaves  moi^   _^ 
especially,  for  all  the  slaves  that  the  British  forces  may  have  carrie^^-^^^^^ 
away  from  places  and  territories  of  which  the  treaty  stipulates  the 
titntion,  in  quitting  these  same  jdaces  and  territories. 

'*That  the  United  States  are  entitled  to  consider  as  having  been  so  car- 
ried away,  all  such  slaves  as  may  have  been  transferred  from  the  above- 
mentioned  territories  to  British  vessels  within  the  waters  of  the  said  tei 
ritories,  and  who  for  this  reason  may  not  have  been  restored. 

"  But  that  if  there  should  be  any  American  slaves  who  were  oarried^ 
away  ft'om  territories  of  which  the  first  article  of  the  treaty  of  Ghent  ha9 
not  stipulated  the  restitution  to  the  ITnited  States,  the  United  States 
not  entitled  to  claim  an  indemnification  for  the  said  slaves." 
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Now,  for  the  purpose  of  carrying  into  effect  this  sward  of  His  Imperial 
jeety,  as  arbitrator,  his  good  offices  have  been  farther  invoked  to  assist 
in  framing  each  convention  or  articles  of  agreement  between  the  United 
States  of  America  and  his  Britannic  Majesty  as  shall  provide  the  mode  of 
ascertaining  and  determining  the  valae  of  slaves  and  of  other  private 
property,  which  may  have  been  carried  away  in  contravention  of  the 
treaty  of  Ghent,  and  for  which  indemnification  is  to  be  made  to  the  citi- 
sens  of  the  United  States,  in  virtue  of  His  Imperial  Majesty's  said  award, 
and  shall  secure  compensation  to  the  sufferers  for  their  losses,  so  ascer- 
tained and  determined.  And  His  Imperial  Majesty  has  consented  to  lend 
his  mediation  for  the  above  purpose,  and  has  constituted  and  appointed 
Charles  Robert  Count  Nesselrode,  His  Imperial  Majesty^s  Privy  Coimcel- 
lor,  member  of  the  Council  of  State,  Secretary  of  State  directing  the  Im- 
perial Department  of  Foreign  Affairs,  Chamberlain,  Knight  of  the  Order 
of  St.  Alexander  Nevsky,  Grand  Cross  of  tbe  Order  of  St.  Vladimir  of 
the  first  class,  Knight  of  that  of  the  White  Eagle  of  Poland,  Grand  Cross 
of  the  Order  of  St.  Stephen  of  Hungary,  of  the  Black  and  of  the  Red 
Eagle  of  Prussia,  of  the  Legion  of  Honor  of  France,  of  Charles  III  of 
Spain,  of  St.  Ferdinand  and  of  Merit  of  Naples,  of  the  Annunciation 
of  Sardinia,  of  the  Polar  Star  of  Sweden,  of  the  Elephant  of  Denmark,  of 
the  Golden  Eagle  of  Wirtemberg,  of  Fidelity  of  Baden,  of  St.  Constan- 
tino of  Parma,  and  of  Guelph  of  Hannovre;  and  John  Count  Capodistrias, 
His  Imperial  Majesty's  Privy  Counsellor,  and  Secretary  of  State,  Knight 
of  the  Order  of  St.  Alexander  Nevsky,  Grand  Cross  of  the  Order  of  St. 
Vladimir  of  the  first  class,  Knight  of  that  of  the  White  Eagle  of  Poland, 
Grand  Cross  of  the  Order  of  St.  Stephen  of  Hungary,  of  the  Black  and 
of  the  Red  Eagle  of  Prussia,  of  the  Legion  of  Honour  of  France,  of 
Charles  III  of  Spain,  of  St.  Ferdinand  and  of  Merit  of  Naples,  of  St. 
Maurice  and  of  St.  Lazarus  of  Sardinia,  of  the  Elephant  of  Denmark,  of 
Fidelity  and  of  the  Lion  of  Zahringen  of  Baden,  Burgher  of  the  Canton 
of  Vand,  and  also  of  the  Canton  aud  of  the  Republic  of  Geneva,  as  his 
Plenipotentiaries  to  treat,  adjust,  and  conclude  such  articles  of  agreement 
as  may  tend  to  the  attainment  of  the  above-mentioned  end,  with  the 
Plenipotentiaries  of  the  United  States  and  of  His  Britannic  Majesty,  that 
is  to  say : 

On  the  part  of  the  President  of  the  United  States,  with  the  advice  and 
consent  of  the  Senate  thereof,  Henry  Middleton,  a  citizen  of  the  said 
United  States,  and  their  Envoy  Extraordinary  and  Minister  Plenipoten- 
tiary to  His  Majesty  the  Emperor  of  all  the  Russias;  and  on  the  part  of 
His  Miyesty  the  King  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
the  Right  Honorable  Sir  Charles  Bagot,  one  of  His  Majesty's  most  Hon- 
orable Privy  Council,  Knight  Grand  Cross  of  the  most  honorable  Order  of 
the  Bath,  and  His  Majesty's  Ambassador  Extraordinary  and  Plenipoten- 
tiary to  His  Migesty  the  Emperor  of  all  the  Russias; 

And  the  said  Plenipotentiaries,  after  a  reciprocal  communication  of  their 
respective  full  powers,  found  in  good  and  due  form,  have  agreed  upon  the 
following  articles: 

Abticlb  I.  For  the  purpose  of  ascertaining  and  determining  the  amount 
of  indemnification  which  may  be  due  to  citizens  of  the  United  States 
onder  the  decision  of  His  Imperial  Mt^esty,  two  Commissioners  and  two 
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Arbitrati>ni  nhall  be  appointed  in  the  manner  following,  that  la  to  sa 
One  (commissioner  and  one  Arbitrator  shall  be  nominated  and  appoint 
by  the  Preitident  of  the  United  States  of  America,  by  and  with  the  advi 
and  consent  of  the  Senate  thereof;  and  one  Commissioner  and  one  Ar 
trator  shall  be  appointed  by  His  Hritannic  Majesty.  And  the  two  Co 
missionert  and  two  Arbitrators,  thos  appointed,  shall  meet  and  hold  th 
sittings  as  a  board  in  the  city  of  Washington.  They  shall  have  power 
appoint  a  Hecretary,  and  before  proceeding  to  the  other  bosiness  of  t 
commiHsion,  they  shall,  respectively,  take  the  following  oath  (or  afflm 
tion)  in  the  presence  of  each  other;  which  oath  or  affirmation,  being 
taken,  and  duly  attested,  shall  be  entered  on  the  record  of  their  proeec 
in^s,  thut  iH  to  say:  <'I,  A.  B.,  one  of  the  Commissioners  (or  Arbitrato 
as  the  case  may  be)  appointed  in  ])ur8nance  of  the  convention  conclnd 

at  St.  Petersburg  on  the  ^  day  of  j^"^|  one  thousand  eight  hundred  a 

twenty-two,  between  His  Majesty  the  Emperor  of  all  the  Russias,  t 
United  StatcH  of  America,  and  His  Britannic  Mi^esty,  do  solemnly  swc 
(or  uHlrm)  that  1  will  diligently,  impartially,  and  carefully  examine,  ai 
to  the  best  of  my  Judgment,  according  to  Justice  and  equity,  decide 
mutt4*rH  Hubniitted  to  nie  an  Commissioner  (or  Arbitrator,  as  the  case  m 
be)  under  the  suid  convention." 

All  vacancies  occuring  by  death  or  otherwise  shall  be  filled  up  in  1 
manner  of  the  original  appointment,  and  the  now  Commissioners 
Arbitrators  shall  take  the  same  oath  or  affirmation,  and  perform  the  sa 
duties. 

AiiTicLK  II.  If,  at  the  first  meeting  of  this  board,  the  Governments 
the  United  States  and  of  (ircat  Britain  shall  not  have  agreed  upon 
average  value,  to  bo  allowed  as  compensation  for  each  slave  for  wh 
indemnification  may  bo  due;  then,  and  in  that  case,  the  ConimiHsion 
and  Arliitrators  shall  conjointly  proceed  to  examine  the  tt^stimony  wh; 
hIiuII  be  produced  under  the  authority  of  the  President  of  the  Unil 
States,  together  with  such  other  competent  testimony  as  they  may  i 
cauHe  to  require  or  allow,  going  to  prove  the  true  value  of  slaves  at  1 
period  of  the  exchange  of  the  ratifications  of  the  treaty  of  Ghent;  ai 
upon  the  evidence  ho  obtained,  they  shall  agree  upon  and  fix  the  avera 
value.  But  in  case  that  the  majority  of  the  board  of  Commissioners  a 
Arbitrators  should  not  be  able  to  agree  respecting  such  average  value,  thi 
and  in  that  case,  recourse  shall  be  had  to  the  arbitration  of  the  Minister 
otlier  Agent  of  the  nie<liating  Power  accredited  to  the  Government  of  i 
UnittMl  States.  A  stat<'mont  of  the  evidence  produced,  and  of  the  pi 
oeedings  of  the  board  thereupon,  shall  be  communicated  to  the  said  M 
isUT  or  Agent,  and  his  decision,  founded  upon  such  evidence  and  proce< 
Ings,  shall  l>t^  tinal  ami  conclusive.  And  the  said  average  value,  wh 
tlxe<l  and  determined  by  either  of  the  three  before-mentioned  metho< 
shall,  in  all  coses,  serve  as  a  rule  for  the  compensation  to  be  awarded  i 
each  and  every  slave,  for  whom  it  may  afterwards  be  found  that  indem: 
fication  is  due. 

AUTin.K  III.  When  the  average  value  of  slaves  shall  have  been  aso 
taiued  and  fixed,  the  two  Commissioners  shall  constitute  a  board  for  1 
examination  of  the  claims  which  are  to  be  submitted  t-o  them,  and  th 
shall  notify  to  the  Secretary  of  State  of  the  United  States  that  they  i 
read^'  to  receive  a  definite  list  of  the  slaves  and  other  private  propel 
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for  which  the  citizens  of  the  United  States  claim  indemnification ;  it  being 
andentood  and  hereby  agreed  that  the  commission  shall  not  take  cogni- 
zance of,  nor  receiye,  and  that  His  Britannic  Majesty  shall  not  be  required 
to  make,  compensation  for  any  claims  for  private  property  under  the  first 
article  of  the  treaty  of  Ghent  not  contained  in  the  said  list.  And  His 
Britannic  Majesty  hereby  engages  to  cause  to  be  produced  before  the  com- 
mission, as  material  towards  ascertaining  facts,  all  the  evidence  of  which 
His  Majesty's  Government  may  bo  in  possession,  by  returns  from  His  Maj- 
Mty's  officers  or  otherwise,  of  the  number  of  slaves  carried  away.  Hut 
the  evidence  so  produced,  or  its  defectiveness,  shall  not  go  in  bar  of  any 
elaim  or  claims  which  shall  be  otherwise  satisfactorily  authenticated. 

AimcLE  IV.  The  two  Commissioners  are  hereby  empowered  and  re- 
tjnired  to  go  into  an  examination  of  all  the  claims  submitted,  thro'  the 
above-mentioned  list,  by  the  owners  of  slaves  or  other  property,  or  by 
their  lawfnl  attorneys  or  representatives,  and  to  determine  the  same,  re- 
"P^tively,  according  to  the  merits  of  the  several  ciises,  under  the  nile  of 
the  Imperial  decision  hereinabove  recited,  and  having  reference,  if  need 
there  be,  to  the  explanatory  documents  hereunto  annexed,  marked  A  and 
S*  And,  in  considering  such  claims,  the  CommiMsioners  are  empowered 
and  required  to  examine,  on  oath  or  atlirmation,  all  such  persons  as  shall 
^nie  before  them  touching  the  real  number  of  the  slaves,  or  value  of  other 
property,  for  which  indemnification  is  claimed ;  and,  aUo,  to  receive  in  evi- 
doQce,  according  as  they  may  think  consistent  with  equity  and  justice, 
bitten  depositions  or  papers,  such  depositions  or  papers  being  duly  au- 
thenticated, either  according  to  existing  legal  forms,  or  in  such  other 
'^nuer  as  the  said  Commissioners  shall  see  cause  to  require  or  allow. 

Akticle  y.  In  the  event  of  the  two  Commissioners  not  agreeing  in  any 
Particular  case  under  examination,  or  of  their  disagreement  upon  any 
^^estion  which  may  result  from  the  stipulations  of  this  <'onvention,  then 
^d  in  that  case  they  shall  draw  by  lot  the  name  of  one  of  the  two  Arbi- 
^^tors,  who,  after  having  ^iven  due  consideration  to  the  matter  con- 
^^ted,  shall  consult  with  the  Commissioners;  and  a  final  decision  shall 
**^  given,  conformably  to  the  opinion  of  tbe  majority  of"  the  two  Commis- 
sioners and  ot  the  Arbitrator  ho  drawn  by  lot.  And  the  Arbitrator,  when 
^  acting  with  the  two  Commissioners,  shall  be  bound  in  all  respects  liy 
^*ie  rules  of  proceeding  enjoined  by  the  IVth  article  of  this  convention 
^pon  the  Commissioners,  and  nhall  be  vested  with  the  same  powers,  and  be 
***emed,  for  that  Ciise,  a  Commissioner. 

Article  VI.  The  decision  (»f  the  two  Commissioners,  or  of  the  majority 
^f  the  board,  as  constituted  by  the  preceding  article,  shall  in  all  cases  be 
^al  and  conclusive,  whether  as  to  number,  the  value,  or  the  ownership  of 
the  slaves,  or  other  property,  for  which  indemnification  is  to  be  made. 
^dHis  Britannic  Majesty  engages  to  cause  the  sum  awarded  to  each  and 
®^«ry  owner  in  lieu  of  his  slave  or  slaves,  or  other  property,  to  be  paid  in 
"P^ie,  without  deduction,  at  such  time  or  times  and  at  such  place  or  places 
**fthall  be  awarded  by  the  said  Comniissioners,  and  on  condition  of  such 
Pleases  or  assignments  to  be  given  as  they  shall  direct:  Pntvided,  that  no 
^ch  payment  shall  be  fixed  to  take  ])lace  sooner  than  twelve  months  from 
the  day  of  the  exchange  of  the  ratifications  of  this  convention. 

-Article  VII.  It  is  farther  agreed  that  the  Commissioners  and  Arbltra- 
^ shall  be  respectively  paid  in  siieh  manner  as  shall  be  settled  between 
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tb*-  OoTernmento  of  the  United  SUtos  and  OrM*  BiitidB  si  tte  time  of  tt»^ 
exehAnge  of  the  rati  licat ions  of  this  oaoT««tioB.  And  all  otlier  ezpoupi** 
attending  the  execution  of  the  eoeuniaeioo  ahall  ba  detojad  Jointly  hj  iMM^ 
United  States  and  Hia  Britannic  Mi^eatj,  the  aaoia  being  pmrlonalj  aaoair— 

tained  and  allowed  by  the  maioritj  of  the  boaid. 

Article  VIII.  A  certified  copy  of  this  conventton,  when  dniy  ratified 
by  }Ub  Maji*8ty  the  Emperor  of  all  the  Rnasiaa,  by  the  Proaideot  bf  tb« 
Unit^'d  States,  by  and  with  the  advice  and  consent  of  their  Senate/ and 
by  HiH  Britannic  Majesty,  shall  be  delivered  by  each  of  the  contracting 
partita,  respectively,  to  the  Minister  or  other  Agent  of  the  mediating 
Power  accre<lited  to  the  Government  of  the  United  States,  aa  aoon  ai 
l>e  after  the  ratifications  shall  have  1>een  exchanged;  which  last  ahall 
effected  at  Washington  in  six  months  from  the  date  hereof,  or  sooner  i^ 
pOHsible. 

In  faith  whereof,  the  reflpective  Plenipotentiaries  haTe  signed  thia  con- 
vention, drawn  np  in  two  languages,  and  have  herennto  aflSxed  their  seals-. 

Done  in  triplicate  at  St.  Petersburg,  this  thirtieth  (twelfth)  day  of  Jnne» 
(July)  one  thousand  eight  hundred  and  twenty-two. 

[8EAL.]  NBSSKLHODK. 

[sea  I.]  Capodistrias. 

[seal.]  Hknrt  Middlxton. 

[sEAi^]  Charles  Bagot. 

('onrention  reJaiire  to  indemnity  under  convention  of  July  12,  1832, 

m 

[Concluded  November  13,  1826;  ratifications  excluinged  at  London  Febnuury  6,  18X7;  pn^ — 

claimed  Marcli  19,  1827.J 

Difficulties  having  arisen  in  the  execution  of  the  convention  concludec^ 
at  St.  Petersburgh  on  the  twelfth  day  of  July  1822,  under  the  mediatioiP' 
of  Hi.s  MajoHty  the  Kmperor  of  all  the  Russias,  between  the  United  Statei^ 
of  America  and  Great  Britain,  for  the  purpose  of  carrying  into  effect  th» 
dociHion  of  HIh  Imperial  Majesty  upon  the  differences  which  had  arisen 
between  the  said  United  States  and  Great  Britain  on  the  true  construction 
and  meaning  of  tht^  first  article  of  the  treaty  of  peace  and  amity  concluded 
at  (tbent  on  the  twenty-fourth  day  of  December  1814:  The  said  United 
Stati'B  and  His  Britannick  Majesty,  being  equally  desirous  to  obviate  such 
difficulticH,  liHvtt  ri'spectfnlly  named  Plenipotentiaries  to  treat  and  agree 
respecting  the  same,  that  is  to  say : 

The  President  of  the  United  States  of  America  has  appointed  Albert 
Gallatin  their  Knvoy  Extraordinary  and  Minister  Plenipotentiary  to  His 
Britannick  Majesty;  and  His  Majesty  the  King  of  the  United  Kingdom  of 
QnMit  Britain  and  Ireland,  the  Right  Honourable  William  Huskisson,  a 
member  of  bin  said  Majesty's  Most  Honourable  Privy  Council,  a  member 
of  Parliament,  President  of  the  Committee  of  Privy  Council  for  Affairs  of 
Trade  and  Foreign  Plantations,  and  Treasurer  of  his  said  Majesty's  Navy, 
and  Henry  Unwin  Addington,  Esquire,  late  His  Majesty's  Charg6  d'Affaires 
to  the  United  States  of  America; 

Who,  after  having  communicated  to  each  other  their  respective  full 
powers,  found  to  be  in  due  and  proper  form,  have  agreed  upon  and  con- 
cluded the  following  articles: 

AuTKM.K  I.  His  Majesty  the  King  of  the  United  Kingdom  of  Great  Brit- 
ain and  Ireland  agrees  to  pay,  and  the  United  States  of  America  agree  to 
receive,  for  the  use  of  the  persons  entitled  to  indemnification  and  comi>en> 
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BMion  by  Tirtne  of  the  said  decision  and  convention,  the  anm  of  twelve 
bandred  and  four  thousand  nine  hundred  and  sixty  dollars,  current  money 
of  the  United  States,  in  lieu  of,  and  in  full  and  complete  satisfaction  for, 
All  sums  claimed  or  claimable  from  Great  Britain,  by  any  person  or  per- 
Bons  whatsoever,  under  the  said  decision  and  convention. 

Article  II.  The  object  of  the  said  convention  being  thus  fulfilled,  that 
convention  is  hereby  declared  to  be  cancelled  and  annulled,  save  una 
except  the  second  article  of  the  same,  which  has  already  been  carried  into 
execution  by  the  Commissioners  appointed  under  the  said  convention ; — 
mud  save  and  except  so  much  of  the  third  article  of  the  same  as  relates  to 
'^e  definitive  list  of  claims  and  has  already  likewise  been  carried  into 
execution  by  the  said  Commissioners. 

Article  III.  The  said  sum  of  twelve  hundred  and  four  thousand  nine 
liundred  and  sixty  dollars  shall  be  paid  at  Washington  to  such  person  or 
penons  as  shall  be  duly  authorized,  on  the  part  of  the  United  States,  to 
receive  the  same,  in  two  equal  payments  as  follows: 

The  payment  of  the  first  half  to  be  made  twenty  days  after  official  notifi- 
cation shall  have  been  made  by  the  Government  of  the  United  States  to 
His  Britannick  Mi^esty's  Minister  in  the  said  United  States  of  the  ratifi- 
cation of  the  present  convention  by  the  President  of  the  United  States, 
hy  and  with  the  advice  and  consent  of  the  Senate  thereof. 

And  the  payment  of  the  second  half  to  be  made  on  the  first  day  of 
August  1827. 

Article  IV.  The  above  sums  being  taken  as  a  full  and  final  liquidation 
<>f  all  claims  whatsoever  arising  under  the  said  decision  and  convention, 
^th  the  final  adjustment  of  those  claims,  and  the  distribution  of  the 
tiamsBo  paid  by  Great  Britain  to  the  United  States,  shall  be  made  in  such 
Diaimeras  the  United  States  alone  shall  determine;  and  the  (iovernment 
of  Great  Britain  shall  have  no  further  concern  or  liability  therein. 

Article  V.  It  is  agreed  that  from  the  date  of  the  exchange  of  the  rati- 
fications of  the  present  convention,  the  joint  commission  appointed  under 
*ke  said  convention  of  St.  Petersburgh,  of  the  twelfth  of  July  1822^  shall 
"^dissolved;  and  upon  the  dissolution  thereof,  all  the  documentn  and 
Papers  in  possession  of  the  said  commission,  relating  to  claims  under  that 
convention,  shall  be  delivered  over  to  such  person  or  persons  as  shall  be 
^^y  aathorized  on  the  part  of  the  United  States  to  receive  the  same, 
^dthe  British  Commissioner  shall  make  over  to  such  person  or  ])ersons, 
^  ftnthorized,  all  the  documents  and  ])apers  (or  authenticated  copies  of 
^neaame,  where  the  originals  cannot  conveniently  be  made  over)  relating 
^claims under  the  said  convention,  which  he  may  have  received  from  his 
Government  for  the  use  of  the  said  commission,  conformably  to  the  stipu- 
lations contained  in  the  third  article  of  the  said  c^mvention. 

Article  VI.  The  present  convention  shall  be  ratified,  and  the  ratifica- 
tions shall  be  exchanged  in  London,  in  six  months  from  this  date,  or 
sooner  if  possible. 

In  witness  whereof  the  Plenipotentiaries  aforesaid,  by  virtue  of  their 
Respective  full  powers,  have  signed  the  same,  and  have  afiixed  thereunto 
^lie  seals  of  their  arms. 

Done  at  London  this  thirteenth  day  of  November,  in  the  year  of  our 
lH>rd  one  thousand  eight  hundred  and  twenty-six. 
[seal.]  Albert  Gallatin, 

[seal.]  William  Htskissox. 

[seal.]  Henry  Unwin  Addington. 
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Convention  providing  for  the  9%ihmi$tion  to  arhilration  tho  diepuie  eoneemU^ 

the  nortkeaetem  haundarff. 

[Conolnded  September  29,  1827;  ratifloatione  excbmnged  at  Londoii  April  X  IttB;  pte^^ 

clAimed  May  15, 1828.] 

Whereas  it  is  provided  by  the  fifth  article  of  the  treaty  of  Ghent,  tha^;^> 
in  case  the  Commissioners  appointed  nnder  that  article,  for  the  settlemen^^ 
of  the  bonndary  line  therein  described,  should  not  be  able  to  agree  npoi^^ 
such  boundary  line,  the  report  or  reports  of  those  Commissioners,  statin^^ 
the  points  on  which  they  had  differed,  should  be  submitted  to  some  fHendljr^ 
Sovereign  or  State,  and  that  the  decision  given  by  such  Sovereign  or  St-ate^ 
on  such  points  of  difference,  should  be  considered  by  the  oontractin|^ 
parties  as  final  and  conclusive :  That  case  having  now  arisen,  and  it  hav — 
ing,  therefore,  become  expedient  to  proceed  to  and  regulate  the  reference* 
as  above  described,  the  United  States  of  America  and  Hia  Mi^eety  the^ 
King  of  the  United  Kingdom  of  Groat  Britain  and  Ireland  have,  for  thaW 
purpose,  named  their  Plenipotentiaries,  that  is  to  say : 

The  President  of  the  United  States  has  appointed  Albert  Gallatin,  their- 
Envoy  Extraordinary  and  Minister  Plenipotentiary  at  the  Court  of  His 
Britannick  Majesty;  and  His  said  Majesty,  on  his  part,  has  appointed 
the  Right  Honourable  Charles  Grant,  a  member  of  Parliament,  a  member 
of  His  said  Majesty's  Most  Honourable  Privy  Council,  and  President  of^ 
the  Committee  of  the  Privy  Council  for  Affairs  of  Trade  and  Foreign 
Plantations,  and  Henry  Unwin  Addington,  Esquire; 

Who,  after  having  exchanged  their  respective  full  powers,  found  to  be 
in  due  and  proper  form,  have  agreed  to  and  concluded  the  following 
articles : 

Article  I.  It  is  agreed  that  the  points  of  difference  which  have  arisen 
in  the  settlement  of  the  boundary  between  the  American  and  British 
dominions,  as  described  in  the  5th  .irtiele  of  the  treaty  of  Ghent,  shall  be 
referred,  as  therein  provided,  to  some  friendly  Sovereign  or  State,  who 
shall  be  invited  to  investigate,  and  make  a  decision  upon,  such  points  of 
difference. 

The  two  contracting  Powers  engage  to  proceed  in  concert,  to  the  choice 
of  such  friendly  Sovereign  or  State,  as  sooc  as  the  ratifications  of  this 
convention  shall  have  been  exchanged,  and  to  use  their  best  endeavours  to 
obtain  a  decision,  if  practicable,  within  two  years  after  the  Arbiter  shall 
have  signified  his  consent  to  act  as  such. 

Articlk  II.  The  reports  and  docnnients,  thereunto  annexed,  of  the 
Commissioners  appointed  to  carry  into  execution  the  5tli  article  of  the 
treaty  of  Ghent,  being  so  voluminous  and  complicated  as  to  render  it  im- 
probable that  any  Sovereign  or  State  should  be  willing  or  able  to  under- 
take the  ofiice  of  investigating  and  arbitrating  upon  them,  it  is  hereby 
agreed  to  substitute,  for  those  reports,  new  and  separate  statements  of  the 
respective  cases,  severally  drawn  up  by  each  of  the  contracting  parties, 
in  such  form  and  terms  as  each  may  think  fit. 

The  said  Htatements,  when  prepared,  shall  be  mutually  communicated 
to  each  other  by  the  contracting  parties,  that  is  to  say,  by  the  United 
States  to  His  Britannick  Majesty^s  Minister  or  Charg<^  d'Affaires  at  Wash- 
ington, and  by  Great  Britain  to  the  Minister  or  Charg<^  d' Affaires  of  the 
United  States  at  London,  within  fifteen  months  after  the  exchange  of  the 
ratifications  of  the  present  convention. 
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After  sach  oommnnication  shall  have  taken  place,  each  party  shall  have 
^he  power  of  drawing  up  a  second  and  definitive  statement,  if  it  thiuks  fit 
^  to  do,  in  reply  to  the  statement  of  the  other  party,  so  communicated, 
which  definitive  statements  shall  also  he  mutually  communicated,  in  the 
same  manner  as  aforesaid,  to  each  other,  hy  the  contracting  parties, 
within  twenty-one  months  after  the  exchange  of  ratifications  of  the  pres- 
ent convention. 

Articlb  III.  Each  of  the  contracting  parties  shall,  within  nine  months 

*^r  the  exchange  of  ratifications  of  this  convention,  communicate  to  the 

^ther,  in  the  same  manner  as  aforesaid,  all  the  evidence  intended  to  he 

^^ought  in  support  of  its  claim,  beyond  that  which  is  contained  in  the 

''Sports  of  the  Commissioners,  or  papers  thereunto  annexed,  and  other 

^^^tten  documents  laid  before  the  Commission,  under  the  5th  article  of  the 

**>eaty  of  Ghent. 

Each  of  the  contracting  parties  shall  be  bound,  on  the  application  of 

^^e  other  party,  made  within  six  months  after  the  exchange  of  the  ratifi- 

^^^tions  of  this  convention,  to  give  authentick  copies  of  such  individually 

^^)ecified  acts  of  a  publick  nature,  relating  to  the  territory  in  question,  in- 

inded  to  be  laid  as  evidence  before  the  Arbiter,  as  have  been  issued  under 

le  aathority,  or  are  in  the  exclusive  possession,  of  each  party. 

No  maps,  surveys,  or  topographical  evidence  of  any  description,  shall 

adduced  by  either  party,  beyond  that  which  is  hereinafter  stipulated, 

^or  shall  any  fresh  evidence  of  any  description  be  adduced  or  adverted  to, 

^y  either  party,  other  than  that  mutually  communicated  or  iipplied  for  as 

Aforesaid. 

Each  party  shall  have  full  power  to  incorporate  in,  or  annex  to,  either 
^t»  first  or  second  statement,  any  portion  of  the  reports  of  the  Commis- 
sioners, or  papers  thereunto  annexed,  and  other  written  documents  laid 
before  the  Commission  under  the  5th  article  of  the  treaty  of  Ghent,  or  of 
'^he  other  evidence  mutually  communicated  or  applied  for  as  above  pro- 
vided, which  it  may  think  fit. 

Article  IV.  The  map  called  Mitchell's  map,  by  which  the  framers  of  the 
'treaty  of  1783  are  acknowledged  to  have  regulated  their  joint  and  official 
proceedings,  and  the  map  A,  which  ban  been  agreed  on  by  the  contracting 
Parties,  as  a  delineation  of  the  water-courses,  and  of  the  boundary  lines 
in  reference  to  the  said  water-courscH,  as  contended  for  by  each  party  re- 
spectively, which  has  accordingly  been  signed  by  the  above-named  Pleni- 
potentiaries, at  the  same  time  with  this  convention,  Hhall  be  annexed  to 
the  statements  of  the  contracting  parties,  and  be  the  only  maps  that  shall 
be  considered  as  evidence,  mutually  acknowledged  by  the  contracting 
parties,  of  the  topography  of  the  country. 

It  shall,  however,  be  lawful  for  either  party  to  annex  to  its  respective 
first  statement,  for  the  purposes  of  general  illustration,  any  of  the  maps, 
Biirveys,  or  topographical  delineations,  which  were  filed  by  the  Commis- 
sioners under  the  5th  article  of  the  treaty  of  Ghent,  any  engraved  map 
heretofore  published,  and  also  a  transcript  of  the  above-mentioned  map  A, 
or  of  a  section  thereof,  in  which  transcript  each  party  may  lay  down  the 
highlands,  or  other  features  of  the  country,  as  it  shall  think  fit;  the  water 
courses  and  the  boundary  lines,  as  claimed  by  each  party,  remaining  as 
laid  down  in  the  said  map  A. 
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Bat  this  trmntoript,  as  well  m  all  the  other  maps,  surveya,  or  topograph' 
Ical  delineations,  other  than  the  map  A,  and  MitohelFsmap,  intended  to  be 
thiis  annexed,  by  either  party,  to  the  respective  statements,  shall  be  com- 
ma nicated  to  the  other  party,  in  the  same  manner  as  aforesaid,  within 
nine  months  after  the  exchange  of  the  ratifications  of  this  convention,  and 
shall  be  subject  to  aach  objections  and  observations  as  the  other  contract- 
ing party  may  deem  it  expedient  to  make  thereto,  and  shall  annex  to  his 
first  statement,  either  in  the  margin  of  snoh  transcript,  map  or  maps,  or 
otherwise. 

Article  V.  All  the  statements,  papers,  maps,  and  documents,  above 
mentioned,  and  which  Hhall  have  been  mntoally  commnnicated  as  afore- 
said, shall,  without  any  addition,  sabtraction,  or  alteration,  whatsoever, 
be  jointly  and  simuItaneouHly  delivered  in  to  the  arbitrating  Sovereign 
or  State  within  two  years  afttT  the  exchange  of  ratifications  of  this  con- 
vention, unless  the  Arbiter  nhould  not,  within  that  time,  have  consented 
to  act  as  such;  in  which  case  all  the  said  statements,  papers,  maps,  and 
documents  shall  be  laid  before  him  within  six  months  after  the  time 
when  he  shall  have  consented  so  to  act.  No  other  statements,  papers, 
maps,  or  documento  shall  ever  be  laid  before  the  Arbiter,  except  as  here- 
inafter provided. 

Article  VI.  In  order  to  facilitate  the  attainment  of  a  just  and  sound 
decision  on  the  part  of  the  Arbiter,  it  is  agreed  that,  in  ease  the  said 
Arbiter  should  desire  further  elucidation  or  evidence  in  regard  to  any 
specitick  point  contained  in  any  of  the  said  statements  snbmitted  to  him, 
the  requisition  for  such  elucidation  or  evidence  shall  be  simnltaneously 
made  to  both  parties,  who  shall  thereupon  be  permitted  to  bring  farther 
evidence,  if  required,  and  to  make,  each,  a  written  reply  to  the  apecifick 
questions  submitted  by  the  said  Arbiter,  but  no  farther;  and  such  evi- 
dence and  replies  shall  be  immediately  communicated  by  each  party  to 
the  other. 

And  in  case  the  Arbiter  should  find  the  topographical  evidence,  laid  as 
aforesaid  before  him,  insufficient  for  the  purposes  of  a  sound  and  just 
decision,  he  shall  have  the  power  of  ordering  additional  surveys  to  be 
made  of  any  portions  of  the  <Iisputed  boundary  line  or  territory,  as  he 
may  think  fit;  which  surveys  shall  be  made  at  the  joint  expense  of  the 
contracting  parties,  an<l  be  considered  as  conclusive  by  them. 

Article  VII.  The  decision  of  the  Arbiter,  when  given,  shall  be  taken 
as  tinal  and  conclusive;  and  it  shall  be  carried,  without  reserve,  into 
immediate  effect,  by  Commissioners  appointed  for  that  purpose  by  the 
contracting  parties. 

Article  Vlll.  This  convention  shall  be  ratified,  and  the  ratifications 
shall  be  exchanged  in  nine  months  from  the  date  hereof,  or  sooner  if 
possible. 

In  witness  whereof,  we,  the  respective  Plenipotentiaries,  have  signed 
the  same,  and  have  affixed  thereto  the  seals  of  our  arms. 

Done  at  London  the  twenty-ninth  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  twenty-seven. 

[SEAL.]  Albert  Gallatin. 

[8S4L.J  Cha.  Grant. 

[seal.]  Henry  Unwin  Addinoton. 
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CkmvetiHon  for  the  settlement  of  claims, 

(OoDoladed  February  8, 185t ;  rmtiflcatioiu  exchanged  at  London  July  20, 1868;  proclaimed 

Aagnst  20, 1863.] 

Whereas  claime  have  at  Tarious  times  since  the  signature  of  the  treaty 
«f  peace  and  friendship  between  the  United  States  of  America  and  Great 
Britain,  concladed  at  Ghent  on  the  24th  of  December  1814,  been  made 
upon  the  Government  of  the  United  States  on  the  part  of  corporations, 
companies,  and  private  individuals,  subjects  of  Her  Britannic  Majesty, 
and  upon  the  Government  of  Her  Britannic  Majesty  on  the  part  of  corpo- 
TStions,  companies,  and  private  individuals,  citizens  of  the  United  States; 
and  whereas  some  of  such  claims  are  still  pending,  and  remain  unsettled: 
The  President  of  the  United  States  of  America,  and  Her  Majesty  the  Queen 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  being  of  opinion  that 
a  speedy  and  equitable  settlement  of  all  such  claims  will  contribute  much 
to  the  maintenance  of  the  friendly  feelings  which  subsist  between  the  two 
countries,  have  resolved  to  make  arrangements  for  that  purpose  by  means 
of  a  Convention,  and  have  named  as  their  Plenipotentiaries  to  confer  and 
agree  thereupon,  that  is  to  say : 

The  President  of  the  United  States  of  America,  Joseph  Reed  Ingersoll, 
Envoy  Extraordinary  and  Minister  Plenipotentiary  of  the  United  States 
to  Her  Britannic  Mi^esty ;  and  Her  Majesty  the  Queen  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  the  Right  Honourable  John  Russell, 
(commonly  called  Lord  John  Russell,)  a  member  of  Her  Britannic  Ma- 
jesty's Most  Honourable  Privy  Council,  a  member  of  Parliament,  and  Her 
Britannic  Majesty's  Principal  Secretary  of  State  for  Foreign  Affairs; 

Who,  after  having  communicated  to  each  other  their  respective  full 
powers,  found  in  good  and  duo  form,  have  agreed  as  follows : 

Article  I.  The  high  contracting  parties  agree  that  all  claims  on  the 
part  of  corporations,  companies,  or  private  individuals,  citizens  of  the 
United  States  upon  the  Government  of  Her  Britannic  Majesty,  and  all 
claims  on  the  part  of  corporations,  rompauies,  or  private  individnals,  sub- 
jects of  Her  Britannic  Majesty,  upon  the  Government  of  the  United  States, 
which  may  have  been  presented  to  either  Government  for  its  intcrpoHition 
with  the  other  since  the  signature  of  the  treaty  of  peace  and  friendship 
concluded  between  the  United  States  of  America  and  Great  Britain,  at 
Ghent,  on  the  24th  of  December  1814,  and  wliich  yet  remained  unsettled, 
as  well  as  any  other  such  claims  which  may  be  pri'sented  within  the  time 
specified  in  Article  III,  hereinafter,  sh.ill  be  referred  to  two  Commissioners, 
to  be  appointed  in  the  following  manner,  that  is  tu  say  :  One  Commissioner 
shall  be  named  by  the  President  of  the  United  States,  and  one  by  Her  Bri- 
tannic Majesty.  In  case  of  the  death,  absence,  or  incapacity  of  either 
Commissioner,  or  in  the  event  of  either  Commissioner  omitting  or  ceasing 
to  act  as  such,  the  President  of  the  United  States,  or  Her  Britannic  Mi^- 
eety,  respectively,  shall  forthwith  name  another  person  to  act  as  Commis- 
sioner in  the  place  or  stead  of  the  Conmiissioner  originally  named. 

The  Commissioners  so  named  shall  meet  at  London  at  the  earliest  con- 
venient  period  after  they  shall  have  been  respectively  named;  and  shall, 
before  proceeding  to  any  hnniness.  make  and  subscribe  a  solemn  declara- 
tion that  they  will  impartially  and  carefully  examine  and  decide,  to  the 
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best  of  their  judgment,  and  according  to  justice  ftnd  eqaity,  wiUiont  fear, 
favor,  or  affection  to  their  own  country,  upon  all  such  claims  as  shall  be  laid 
before  them  on  the  part  of  the  Oovemments  of  the  United  States  and  of 
Her  Britannic  Majesty,  respectively ;  and  snch  declaration  shall  be  entered 
on  the  record  of  their  proceedings. 

The  Commissioners  shall  then,  and  before  proceeding  to  any  other  busi- 
ness, name  some  third  person  to  act  as  an  Arbitrator  or  Umpire  in  any 
case  or  cases  on  which  they  may  themselves  differ  in  opinion.  If  they 
should  not  be  able  to  agree  upon  the  name  of  snch  third  person,  they  shall 
each  name  a  person ;  and  in  each  and  every  case  in  which  the  Commission- 
ers may  differ  in  opinitm  as  to  the  decision  which  they  ought  to  g^ve,  it 
shall  be  determined  by  lot  which  of  the  two  persons  so  named  shall  be  the 
Arbitrator  or  Umpire  in  that  particular  case.  The  person  or  persons  so  to 
be  choson  to  be  Arbitrator  or  Umpire  shall,  before  proceeding  to  act  as 
such  in  any  ca^e,  make  and  subscribe  a  solemn  declaration  in  a  form  simi- 
lar to  that  which  Hhall  already  have  been  made  and  subscribed  by  the 
Commissioners,  which  shall  be  entered  on  the  record  of  their  proceedings. 
In  the  event  of  the  death,  absence,  or  incapacity  of  such  person  or  persons, 
or  of  his  or  their  omitting,  or  declining,  or  ceasing  to  act  as  such  Arbitra- 
tor or  Umpire,  another  and  different  person  shall  be  named  as  aforesaid  to 
act  as  Huch  Arbitrator  or  Umpire  in  the  place  and  stead  of  the  person  so 
originally  named  an  aforesaid,  and  shall  make  and  subscribe  such  declara- 
tion aH  aforesaid. 

Articlk  II.  The  Commissioners  shall  then  forthwith  conjointly  proceed 
to  the  investigation  of  the  claims  which  shall  be  presented  to  their  notice. 
They  Hhall  iuve8ti<^ate  and  decide  upon  Huch  claims  in  such  order  and  in 
such  manner  as  they  may  conjointly  think  proper,  but  upon  such  evidence 
or  information  only  as  shall  be  furnished  by  or  on  behalf  of  their  respec- 
tive Governments.  They  shall  be  bound  to  receive  and  peruse  all  written 
documents  or  statements  which  may  be  presented  to  them  by  or  on  behalf 
of  their  respective  Governments,  in  support  of,  or  in  answer  to,  any  claim; 
and  to  hear,  if  reijuired,  one  ])erson  on  each  side,  on  behalf  of  each  Govern- 
ment, as  counsel  or  agent  for  such  Government,  on  each  and  every  separate 
claim.  Should  they  fail  to  agree  in  opinion  upon  any  individual  claim, 
they  shall  call  to  tlieir  assistance  the  Arbitrator  or  Umpire  whom  they 
may  have  agreed  to  name,  or  who  may  be  determined  by  lot,  as  the  case 
may  be;  and  such  Arbitrator  or  Umpire,  after  having  examined  the 
evidence  adduced  for  and  against  the  claim,  and  after  having  heard,  if 
retiuired,  one  ])erHon  on  each  side  as  aforesaid,  and  consulted  with  the 
Commissioners,  shall  decide  thereupon  finally,  and  without  appeal.  The 
decision  of  the  Commissioners,  and  of  the  Arbitrator  or  Umpire,  shall  be 
given  upon  each  claim  in  writing,  and  shall  be  signed  by  them  respectively. 
It  shall  be  competent  for  each  Government  to  name  one  person  to  attend 
the  Commissioners  as  agent  on  its  behalf,  to  present  and  support  claims 
on  its  behalf,  and  to  answer  claims  made  upon  it,  and  to  represent  it 
generally  in  all  matters  connected  with  the  investigation  and  decision 
thereof. 

The  President  of  the  United  States  of  America  and  Her  Mi^esty  the 
Queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland  hereby 
solemnly  and  sincerely  engage  to  consider  the  decision  of  the  Commission- 
ers conjointly,  or  of  the  Arbitrator  or  Umpire,  as  the  case  may  be,  as 


TREATIES.  4745 

absolutely  final  and  oonclosive  upon  each  claim  decided  upon  by  them  or 
him,  roepectively,  and  to  give  full  effect  to  such  decisions  without  any 
objection,  evasion,  or  delay  whatsoever. 

It  is  agreed  that  no  claim  arising  out  of  any  transaction  of  a  date  prior 
to  the  24th  of  December  1814  shall  be  admissible  under  this  convention. 

Article  III.  Every  claim  shall  be  presented  to  the  Commissioners 
within  six  months  from  the  day  of  their  first  mooting,  unless  in  any  case 
where  reasons  for  delay  shall  be  established  to  the  satisfaction  of  the 
Commissioners,  or  of  the  Arbitrator  or  Umpire,  in  the  event  of  the  Com- 
missioners diffenng  in  opinion  thereupon ;  and  then,  and  iu  any  such  case, 
the  period  for  presenting  the  claim  may  be  extended  to  any  time  not 
exceeding  three  months  longer. 

The  Commissioners  shall  be  bound  to  examine  and  decide  upon  every 
claim  within  one  year  from  the  day  of  their  first  meeting.  It  shall  be 
competent  for  the  Commissionefs  coi^ointly,  or  for  the  Arbitrator  or 
Umpire,  if  they  differ,  to  decide  in  each  case  whether  any  claim  has  or 
has  not  been  duly  made,  preferred,  or  laid  before  them,  either  wholly,  or  to 
any  and  what  extent,  according  to  the  true  intent  and  meaning  of  this 
convention. 

Article  IV.  All  sums  of  money  which  may  be  awarded  by  the  Commis- 
sioners, or  by  the  Arbitrator  or  Umpire,  on  account  of  any  claim,  shall  be 
paid  by  the  one  Government  to  the  other,  as  the  case  may  be,  within 
twelve  months  after  the  date  of  the  decision,  without  interest,  and  with- 
out any  deduction,  save  as  specified  in  Article  VI.  hereinafter. 

Article  V.  The  high  contracting  parties  engage  to  consider  the  result 
of  tbe  proceedings  of  this  commission  as  a  full,  perfect,  and  final  settle- 
ment of  every  claim  upon  cither  Government  arising  out  of  any  transac- 
tion of  a  date  prior  to  the  exchange  of  the  ratifications  of  the  present 
convention ;  and  further  engage  that  every  such  claim,  whether  or  not  the 
same  may  have  been  presented  to  the  notice  of,  made,  preferred,  or  laid 
before  the  said  commission,  Hhall,  from  and  after  the  conclusion  of  the 
proceedings  of  the  said  commission,  be  considered  and  treated  as  finally 
settled,  barred,  and  thenceforth  inadmissible. 

Article  VI.  The  Commissioners,  and  the  Arbitrator  or  Umpire,  shall 
keep  an  accurate  record  and  correct  minutes  or  notes  of  all  their  proceed- 
ings, with  the  dates  thereof,  and  shall  appoint  and  employ  a  clerk,  or 
other  persons,  to  assist  them  in  the  transaction  of  the  business  which  may 
come  before  them. 

Each  Government  shall  pay  to  its  Commissioner  an  amount  of  salary  not 
exceeding  three  thousand  dollars,  or  six  hun<lred  and  twenty  pounds  ster- 
ling, a  year,  which  amount  shall  be  the  same  for  both  Governments. 

Tbe  amount  of  salary  to  be  paid  to  the  Arbitrator  (or  Arbitrators,  as  the 
case  may  be)  shall  be  determined  by  mutual  consent  at  the  close  of  the 
commission. 

The  salary  of  the  clerk  shall  not  exceed  the  sum  of  fifteen  hundred  dol- 
lars, or  three  hundred  and  ten  pounds  sterling,  a  year. 

The  whole  expenses  of  the  commission,  including  contingent  expenses, 
shall  bo  defrayed  by  a  rateable  deduction  on  the  amount  of  the  sums 
awarded  by  the  commissiou;  provided  always  that  such  deduction  shall 
not  exceed  the  rate  of  five  per  cent,  on  the  sums  so  awarded. 
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The  deficiency,  if  any,  Bh«U  be  defrayed  in  moietiee  by  the  two  GovenL- 
uiente. 

Articlk  VII.  The  present  convention  shall  be  ratified  by  the  President 
of  the  United  Stutes,  by  and  with  the  advice  and  consent  of  the  Senato 
thereof,  and  by  Her  Britannic  Migesty ;  and  the  ratifications  shall  be  ex- 
changed at  London  as  soon  as  may  be  within  twelve  months  from  the  date 
hereof. 

In  witness  whereof  the  respective  Plenipotentiaries  have  signed  tho 
same,  and  have  affixed  thereto  the  seals  of  their  arms. 

Done  at  London  the  eighth  day  of  February,  in  the  year  of  onr  Lord, 
one  thousand  eight  hundred  and  fifty-tbree. 

[SKAL.]  J.  R.  IMGERSOLI.. 

[seal.]  J.  RU86KIX. 

Convention  extending  duration  of  claims  commieeion  under  the  oonveniian  o^ 

Felfmar^  8,  1853, 

[Concluded  July  17,  1854;  ratifloations  exchanged  at  London  August  18,  ISM;  proclaioied. 

September  11,  1854.] 

Whereas  u  convention  was  concluded  on  the  8th  day  of  Febmary,  1858^ 
between  tbt^  United  States  of  America  and  Her  Britannic  Msjesty,  for  th» 
settleuu^ut  of  on tHtanding  claims,  by  a  mixed  conmiission,  limited  to  endure 
for  twelve  mouths  from  the  day  of  the  first  meeting  of  the  Commissioners^ 
and  whereas  doubts  have  arisen  as  to  the  practicability  of  the  business  o£' 
the  said  commission  being  concluded  witbin  the  period  assigned,  the  Presi- 
dent  of  the  United  States,  and  Her  Majesty  the  Queen  of  the  United  King- 
dom of  Great  liritaiu  and  Ireland,  nre  desirous  that  the  time  originally 
fixed  for  the  duration  of  the  commission  should  be  extended,  and  to  this 
end  have  named  plenipotentiaries  to  agree  upon  the  best  mode  of  effecting 
this  object,  that  is  to  say :  The  President  of  the  United  States,  the  Hon- 
orable William  L.  Marcy,  Secretary  of  State  of  the  United  States,  and  Her 
Mi^esty  the  Queeu  of  the  Uuited  Kingdom  of  Great  Britain  and  Ireland 
John  Fienues  Cramptou,  Esq're,  Her  Majesty's  Envoy  Extraordinary  and 
Minister  Plenipotentiary  at  Washington;  who  have  agreed  as  follows: 

Article  I.  The  high  contracting  parties  agree  that  the  time  limited  in 
the  convention  above  referred  to  for  the  termination  of  the  commission 
shall  be  extended  for  a  perio<l  nut  exceeding  four  months  from  the  15th  of 
September  next,  should  such  extension  be  deemed  necessary  by  the  Com. 
missioiiers,  or  the  Umpire  in  case  of  their  disagreement;  it  being  agreed 
that  nothing  contained  in  this  article  shall  in  anywise  alter  or  extend  the 
time  originally  fixed  in  the  said  convention  for  the  presentation  of  claims 
to  the  Commissioners. 

Ah'iicle  II.  The  present  convention  shall  be  ratified,  and  the  ratifica- 
tions shall  be  exchanged  at  London,  as  soon  as  possible  within  fonr  months 
from  the  date  thereof. 

In  witness  whereof  the  respective  Plenipotentiaries  have  signed  the 
same,  and  have  affixed  thereto  the  seals  of  their  arms. 

Done  at  Washington  the  seventeenth  day  of  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty- four. 

[SEAL.]  W.  L.  Marcy. 

[seal.]  John  F.  Cramptok. 
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^^^aiff  extending  the  right  of  Jinking  and  regulating  commerce  and  navigation 
between  tke  United  States  and  the  British  poeseeeione  in  North  America, 

[Co(Deladed  June  5, 1854;  ratifloi^ons  exchanged  at  Waahington  September  9,  1854;  pro* 

claimed  September  11,  1854.1 

The  Qovemment  of  the  United  Statea  being  equally  desirous  with  Her 
^Jesty  the  Queen  of  Great  Britain  to  avoid  further  misunderstanding 
^tween  their  respective  citizens  and  subjects  in  regard  to  the  extent  of 
the  right  of  fishing  on  the  coasts  of  British  North  America,  secured  to 
^^^h  by  Article  I.  of  a  convention  between  the  United  States  and  Great 
^^tain  signed  at  London  on  the  20th  day  of  October  1818;  and  being 
^^^^  desirons  to  regulate  the  commerce  and  navigation  between  their  re- 
"P^ctive  territories  and  people,  and  more  especially  between  Her  Mi^esty's 
P^^^aessions  in  North  America  and  the  United  States,  in  such  manner  as  to 
Wilder  the  same  reciprocally  benoticial  and  satisfactory,  have,  respec- 
^^Vely^  named  Plenipotentiaries  to  confer  and  agree  thereupon,  that  is  to 

The  President  of  the  United  States  of  America,  William  L.  Marcy,  Soc- 
^"vtary  of  State  of  the  United  States,  and  Her  Majesty  the  Queen  of  the 
Xjoited  Kingdom  of  Great  Britain  and  Ireland,  James,  Earl  of  Elgin  and 
-Kincardine,  Lord  Bruce  and  Elgin,  a  peer  of  the  United  Kingdom,  Knight 
^f  the  most  ancient  and  most  noble  Order  of  the  Thistle,  and  Governor 
T^eneral  in  and  over  all  Her  Britannic  Majesty's  provinces  on  the  conti- 
nent of  North  America,  and  in  and  over  the  Island  of  Prince  Edward; 

Who,  aft-er  having  communicated  to  each  other  their  respective  full 
^powers,  found  in  good  and  due  form,  have  agreed  upon  the  following 
articles : 

Article  I.  It  is  agreed  by  the  high  contracting  parties  that  in  addition 
^  the  liberty  secured  to  the  United  States  fishermen  by  the  above-men- 
tioned convention  of  October  20,  1818,  of  taking,  curing,  and  drying  fish 
on  certain  coasts  of  the  British  North  American  Colonies  therein  defined, 
the  inhabitants  of  the  United  States  shall  have,  in  common  with  the  sub- 
Jects  of  Her  Britannic  Majesty,  the  liberty  to  take  fish  of  every  kind,  ex- 
cept shell-fish,  on  the  sea  coasts  and  shores,  and  in  the  bays,  harbors,  and 
creeks  of  Canada,  New  Brunswick,  Nova  Scotia,  Prince  Edward's  Island, 
and  of  the  several  islands  thereunto  adjacent,  without  being  restricted  to 
any  distance  from  the  shore,  with  permission  to  land  upon  the  coasts  and 
shores  of  those  colonies  and  the  islands  thereof  and  also  upon  the  Ma<>:- 
dalen  Islands,  for  the  purpose  of  drying  their  nets  and  curing  their  fish; 
provided  that,  in  so  doing,  they  do  not  interfere  with  the  rights  of  pri- 
vate property,  or  with  British  fishermen,  in  the  peaceable  use  of  any  part 
of  the  said  coast  in  their  occupancy  for  the  same  purpose. 

It  is  understood  that  the  above-mentioned  liberty  applies  solely  to  the 
sea  fishery,  and  that  the  salmon  and  shad  fisheries,  and  all  fisheries  in 
rivers  and  the  mouths  of  rivers,  are  hereby  reserved  exclusively  for  British 
fishermen. 

And  it  is  further  agreed  that,  in  order  to  prevent  or  settle  any  disputes 
as  to  the  places  to  which  the  reservation  of  exclusive  right  to  British  fish- 
ermen contained  in  this  article,  and  that  of  fishermen  of  the  United  States 
contained  in  the  next  succeeding  article,  apply,  each  of  the  high  con- 
tracting parties,  on  the  application  of  either  to  the  other,  shall,  within 
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six  months  thereafter,  appoint  a  Commissioner.  The  said  Commissionen, 
before  proceeding  to  any  basinesH,  shall  make  and  sabscribe  a  solemn 
declaration  that  they  will  impartially  and  carefiilly  examine  and  decide^ 
to  the  best  of  their  judgment,  and  according  to  justice  and  equity,  witboot 
fear,  favor,  or  affection  to  their  own  country,  upon  all  such  places  as  are 
int-eDded  to  be  reserved  and  excluded  from  the  common  liberty  of  fishing 
under  this  and  the  next  succeeding  article;  and  such  declaration  shall  be 
entered  on  the  record  of  their  proceedings. 

The  Commissioners  shall  name  some  third  person  to  act  as  an  Arbitrator 
or  Umpire  in  any  case  or  oaKes  on  which  they  may  themselves  differ  in 
opinion.    If  they  should  not  be  able  to  agree  upon  the  name  of  such  third 
person,  they  shall  each  name  a  person,  and  it  shall  be  determined  by  lot 
which  of  the  two  persons  so  named  shall  be  the  Arbitrator  or  Umpire  in 
cases  of  difference  or  disagreement  between  the  Commissioners.    The  per- 
son so  to  be  chosen  to  be  Arbitrator  or  Umpire  shall,  before  proceeding  to 
act  as  such  in  any  ctise,  make  and  subscribe  a  solemn  declaration  in  a  form 
similar  to  that  which  shall  already  have  been  made  and  subscribed  by  the 
Commissioners,  which  shall  be  entered  on  the  record  of  their  proceedings. 
In  the  event  of  the  death,  absence,  or  incapacity  of  either  of  the  Commis- 
sioners, or  of  the  Arbitrator  or  Umpire,  or  of  their  or  his  omitting,  declin- 
ing, or  ceasing  to  act  as  such  Commissioner,  Arbitrator,  or  Umpire,  another 
and  different  person  shall  be  appointed  or  named  as  aforesaid  to  act  a0 
such  Commissioner,  Arbitrator,  or  Umpire,  in  the  place  and  stead  of  the 
person  so  originally  appointed  or  named  as  aforesaid,  and  shall  make  and 
subscribe  such  declaration  as  aforesaid. 

Such  Commissioners  shall  proceed  to  examine  the  coasts  of  the  North 
American  provinces  and  of  the  United  States,  embraced  within  the  provi- 
sious  of  the  first  and  second  articles  of  this  treaty,  and  shall  designate  the 
places  reserved  by  the  said  articles  from  the  common  right  of  fishing 
therein. 

The  decision  of  the  Commissioners  and  of  the  Arbitrator  or  Umpire 
shall  be  given  in  writing  in  each  case,  and  shall  be  signed  by  them 
respectively. 

The  high  contracting  parties  hereby  solemnly  engage  to  consider  the 
decision  of  the  Commissioners  conjointly,  or  of  the  Arbitrator  or  Umpire, 
as  the  case  may  bo,  as  a])soIutely  final  and  conclusive  in  each  case  decided 
upon  by  them  or  him  respectively. 

Article  II.  It  is  agreed  by  the  high  contracting  parties  that  British 
subjects  shall  have,  in  common  with  the  citizens  of  the  United  States  the 
liberty  to  take  fish  of  every  kind,  except  shell  fish,  on  the  eastern  sea- 
coasts  and  shores  of  the  United  States  north  of  the  36th  parallel  of  north 
latitude,  and  on  the  shores  of  the  several  islands  thereunto  adjacent,  and 
in  the  bays,  harbors,  and  creeks  of  the  said  sea-coast  and  shores  of  the 
United  States  and  of  the  said  islands,  without  being  restricted  to  any 
distance  from  the  shore,  with  permission  to  land  upon  the  said  coasts  of 
the  United  States  and  of  the  islands  aforesaid,  for  the  purpose  of  drying 
their  nets  and  curing  their  fish :  Provided,  that,  in  so  doing,  they  do  not 
interfere  with  the  rights  of  private  property,  or  with  the  fishermen  of  the 
United  States,  in  the  peaceable  use  of  any  part  of  the  said  coasts  in  their 
occupancy  for  the  same  purpose. 
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It  \h  understood  that  the  aboTe-mentioned  liberty  applies  solely  to  the 
Bea  fishery,  and  that  salmon  and  shad  fisheries,  and  all  fisheries  in  rivers 
sod  months  of  rivers,  are  hereby  reserved  exolasively  for  fishermen  of  the 
United  States. 

ARncLk  VII.  The  present  treaty  shall  be  duly  ratified,  and  the  mutual 
6ZchaDge  of  ratifications  shall  take  place  in  Washington  within  six 
iDODths  from  the  date  hereof,  or  earlier  if  possible. 

In  faith  whereof  we,  the  respective  Plenipotentiaries,  have  signed  this 
treaty  and  have  hereunto  affixed  our  seals. 

Done  in  triplicate,  at  Washington,  the  fifth  day  of  June,  anno  Domini 
<>Qe  thousand  eight  hundred  and  fifty-four. 

[seal.]  W.  L.  Marcy. 

[SKAL.]  Elgin  &  Kincardine. 

^Ves^y  far  the  final  settlement  of  the  claims  of  the  Hudson's  Bay  and  Pugefs 

Sound  Agricultural  Companies, 

rConcladed  July  1, 1803;  ratifications  exchangetl  at  Washington  March  3, 1864 ;  proclaimed 

March  5,  1864.] 

The  United  States  of  America  and  Her  Majesty  the  Queen  of  the  United 
kingdom  of  Great  Britain  and  Ireland,  being  desirous  to  provide  for  the 
^^al  settlement  of  the  claims  of  the  Hudson's  Bay  and  Pnget's  Sound 
'^^ricnltural  Companies,  specified  in  Articles  III.  and  IV.  of  the  treaty 
*^^>vclnded  between  the  United  States  of  America  and  Great  Britain  on  the 
•^"•h  of  June,  1846,  have  resolved  to  conclude  a  treaty  for  this  purpose, 
^^d  have  named  as  their  Plenipotentiaries,  tliiit  is  to  say : 

The  President  of  the  United  States  of  America,  William  H.  Seward, 
^^Kiretary  of  State;  and  Her  Majesty  the  Queen  of  the  United  Kingdom  of 
^*"«at  Britain  and  Ireland,  the  Right  Honorable  Richard  Bickertou  Pemell, 
^--•^^rd  Lyons,  a  peer  of  her  United  Kingdom,  a  Knigbt  Grand  Cross  of  her 
*^08t  honorable  Order  of  the  Bath,  and  her  Envoy  Extraordinary  and 
■Minister  Plenipotentiary  to  the  United  States  of  America; 

^Vho,  after  having  communicated  to  each  other  their  respective  full 
l^^^ers,  found  in  good  and  duo  form,  have  agreed  upon  and  concluded  the 
^^'^Howing  articles : 

Article  1.  Whereas  by  the  Illd  and  IV^th  articles  of  the  treaty  con - 
^^Uded  at  Washington  on  the  15th  day  of  June,  1846,  between  the  United 
^^tes  of  America  and  Her  Majesty  the  Queen  of  the  United  Kingdom  of 
^I'eat  Britain  and  Ireland,  it  was  stipulated  and  agreed  that  in  the  future 
appropriation  of  the  territory  south  of  the  49th  parallel  of  north  latitude, 
^  provided  in  the  first  article  of  the  said  treaty,  tbe  possessory  rights  of 
^he  Hudson's  Bay  Company,  and  of  all  British  subjects  who  may  be  already 
^'^  the  occupation  of  land  or  other  property  lawfully  acquired  within  the 
^id  territory,  should  be  respected,  and  that  the  farms,  lauds,  and  other 
property  of  every  description,  belonging  to  tbe  Puget's  Sound  Agricul- 
tural Company,  on  the  north  side  of  the  Columbia  River,  should  be  con- 
^^ed  to  the  said  company,  but  that  in  case  the  situation  of  those  farms 
^d  lands  should  be  considered  by  the  l.^nited  States  to  be  of  public  and 
P<>litical  importance,  and  tbe  United  States  Government  should  signify  a 
^^iie  to  obtain  possession  of  the  whole  or  of  any  part  thereof,  the  prop- 
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orty  80  re(]aired  shonld  be  transferred  to  the  laid  QoTeniment  at  a  pro] 
valaation  to  be  agreed  upon  between  the  parties; 

And  whereas  it  is  duHirable  that  all  questions  between  the  United 
authorities  on  the  one  hand,  and  the  Hudson's  Bay  and  Pnget's  Sound  A^i 
cultural  Companies  on  the  other,  with  respect  to  the  possessory  rights 
claims  of  those  compauies,  and  of  any  other  British  lubjects  in  Oreg< 
and  Washington  Territory,  should  be  settled  by  the  transfer  of  thci^^^^ 
rights  and  claiiiiH  to  the  Governmout  of  the  United  States  for  an  adequar'^^^ 
money  consideration : 

It  is  hereby  agreed  that  the  United  States  of  America  and  her  Britanim  m  ^ 
Mf^jesty  shull,  within  twelve  mouths  after  the  exchange  of  the  ratifii 
tions  of  the  present  treaty,  appoint  each  a  Commissioner  for  the 
of  examining  and  deciding  upon  all  claims  arising  out  of  the  proyiaions  ^^ 
the  above  quoted  articles  of  the  treaty  of  June  15,  1846. 

Article  II.  The  Commissioners  mentioned  in  the  preceding  article  sh&X^ 
at  the  earliest  convenient  period  after  they  shall  have  been  respectiv^X^ 
named,  meet  at  the  city  of  Washington^  in  the  District  of  Columbia,  aaim^ 
shall,  before  proceeding  to  any  business,  make  and  subscribe  a  solei 
declaration  that  they  will  impartially  and  carefUlly  examine  and  decitX 
to  the  best  of  thoir  judgment,  and  according  to  justice  and  equity,  wit^' 
out  fear,  favor,  or  aft'cction  to  their  own  country,  all  the  matters  referr^'^^ 
to  them  for  their  decision,  and  such  declaration  shall  be  entered  on  tl^^ 
record  of  their  proceedings. 

The  Commissioners  shall  then  proceed  to  name  an  Arbitrator  or  UmpL: 
to  decide  upon  any  case  or  cases  on  which  they  may  differ  in  opinio: 
and  if  they  cannot  agree  in  the  selection,  the  said  Arbitrator  or  Umpi 
shall  be  a{)pointed  by  the  King  of  Italy,  whom  the  two  high  contraetic*  ^ 
])artie8  shall  invite  to  make  such  appointment,  and  whose  selection  sh^^^ 
be  conclusive  on  both  parties.  The  ])er8on  so  to  be  chosen  shall,  befo^'^ 
proceeding  to  act,  make  and  subscribe  a  solemn  declaration,  in  a  for^^* 
similar  to  that  whicli  shall  already  have  been  made  and  subscribed  by  tL^^ 
ComniissionerH,  which  declaration  shall  also  be  entered  on  the  record  C^ 
the  proceedings.  In  tlie  event  of  the  death,  absence,  or  incapacity  of  8U<5^^^ 
person,  or  of  his  omitting  or  declining  or  ceasing  to  act  as  such  Arbitr^^'^ 
tor  or  Umpire,  another  person  shall  be  named,  in  the  manner  aforesai^-^ 
to  act  in  his  place  or  stead,  and  shall  make  and  subscribe  such  declaratio 
as  aforesaid. 

The  Unite<l  States  of  America  and  Her  Hritannic  Majesty  engage  to  eon. 
sider  the  decision  of  the  two  Conmiissioners  conjointly,  or  of  the  Arbi 
trator  or  Umpire,  as  the  case  may  be,  as  final  and  conclusive  on  the  mat- 
ters to  be  referred  to  their  decision,  and  forthwith  to  give  full  effect 
the  same. 

Article  III.  The  Commissioners  and  the  Arbitrator  or  Umpire  shal^ 
keep  a<'cnrate  records  and  correct  minutes  or  notes  of  all  their  procee<l^ — ' 
ings,  with  the  dates  thereof,  ami  shall  appoint  and  emi>loy  such  clerk  oc^ 
clerks  or  other  persons  as  they  shall  find  necessary  to  assist  them  in  thc^ 
transaction  of  the  business  which  may  come  before  them. 

The  salaries  of  the  Ccunmissioners  and  of  the  clerk  or  clerks  shall  be 
paid  by  their  respective  (iovernments.  Tht^  salary  of  the  Arbitrator  or 
Um])ire  and  the  contingent  expenses  shall  be  defrayed  in  equal  moieties 
by  the  two  Cioverumeuts. 
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AimcuB  lY.  All  soms  of  money  which  may  be  awarded  by  the  Coiiimis- 
^lonen,  or  by  the  Arbitrator  or  Umpfre,  on  account  of  auy  claim,  shall  be 
P^d  by  the  one  Ooyemment  to  the  other  In  two  equal  annual  instalments, 
'^htsreof  the  first  shall  be  paid  within  twelve  months  after  the  date  of  the 
AWaidy  and  the  second  within  tweuty-fonr  months  after  the  date  of  the 
award,  without  interest,  and  without  any  deduction  whatever. 

Article  V.  The  present  treaty  shall  be  ratified,  and  the  mutual  ex- 
change of  ratifications  shall  take  place  in  Washington,  in  twelve  months 
from  the  date  hereof,  or  earlier  if  possible. 

In  faith  whereof  we,  the  respective  Plenipotentiaries,  have  sigued  this 
"tTeaty,  and  have  hereunto  affixed  our  seals. 

I>o]ie  in  duplicate  at  Washington,  the  first  day  of  July,  anno  Domini 
one  thousand  eight  hundred  and  sixty-three. 

[SKAI..]  WiLUAM   H.   SbWARD. 

[ssAi^]  Lyons. 

Ireatjf  relative  io  claims,  fisheries,  navigation  of  the  St,  Laivrenc^f  tfc;  Amtri- 

can  lumber  on  the  River  St.  John  ;  boundary. 

[Concladed  May  8,  1871;  ratiflcatious  exchanged  at  London  June  17,  1871;  proclaimed 

July  4,  1871.] » 

Article  XII.  The  high  contracting  parties  agree  that  all  claims  on  the 

I^rt  of  corporations,  companies,  or  private  individuals,  citizens  of  the 

United  States,  upon  the  Government  of  Her  Britannic  Majesty,  arising 

^ut  of  acts  committed  against  the  persons  or  property  of  citizens  of  the 

^'nited  States  during  the  period  between  the  thirteenth  of  April,  eighteen 

hundred  and  sixty-one,  and  the  ninth  of  April,  eighteen  hundred  and 

**xty-five,  inclusive,  not  being  claims  growing  out  of  the  aets  of  the  ves- 

^Is  referred  to  in  Article  I  of  this  treaty,  and  all  claims,  with  the  like 

^^ception,  on  the  part  of  corporations,  companies,  or  private  individuals, 

subjects  of  Her  Britannic  Majesty,  upon  the  (ioverumeut  of  the  United 

States,  arising  out  of  acts  committe<I  against  the  persons  or  proj)erty  of 

t^ubjects  of  Her  Brittanic  Majesty  during  the  same  period,  which  may 

"*▼©  been  presented  to  either  Government  for  its  interposition  with  the 

<>ther,  and  which  yet  remain  unsettled,  as  well  as  auy  other  such  claims 

^liichmay  be  presented  within  the  time  specified  in  Article  XIV.  (»f  this 

^'•^ty,  shall  be  referred  to  three  Commissioners,  to  be  appointed  in  the 

following  manner,  that  is  to  say :  One  Commissioner  shall  be  named  by 

^"®  President  of  the  United  States,  one  by  Her  Britannic  Majesty,  and  a 

^ird  by  the  President  of  the  United  States  and  Her  Britannic  Majesty 

conjointly;  and  in  case  the  third  Commissioner  shall  not  have  been  so 

^*tt»ed  within  a  period  of  three  months  from  the  date  of  the  exchange  of 

^'^^  ratifications  of  this  treaty,  then  the  third  Commissioner   shall  be 

^*nied  by  the  Representative  at  Washington  of  His  Majesty  the  King  of 

^P^in.    In  case  of  the  death,  absence,  or  incapacity  of  any  Commissioner, 

^^  in  the  event  of  any  Commissioner  omitting  or  ceasing  to  act,  the  va- 

^^iioy  shall  be  filled  in  the  manner  hereinbefore  provided  for  making  the 


'For  the  preamble  of  this  treaty,  and  Articles  1.  to  XI.  inclusive,  rela 
^  to  the  Alabama  Claims,  see  vol.  I,  pp.  547-553. 
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c^Upcial  Afypoinioieot :  the  period  of  tbrae  aMotlM  ia  cbm  of  mdk  flmhstltii- 
ti//D  l^fji^  <^alerjLjiU»d  from  the  d^tie  of  tlkcr  happania^of  the  Tacaacy. 

Tbe  ^;oi&ai%%iarien  k»  luuatsd  shall  meet  at  Waahiogtaa  at  tbe  earKaat 
<yjii»<niieDt  period  aft«T  tbey  haTe  Imsca  wpeetiTely  named;  aad  ahall, 
beCt^e  frrr^eeediof:  to  ao  j  bruineM.  make  aad  sabscribe  a  aiikaiii  declaia- 
ti#/n  that  tbey  will  imfiartiallj  and  caretallr  ^y«Mfc«<»  aad  decide,  to  the 
b^t  of  their  judguK-nt,  aod  accordinji^  to  joatiee  aad  aqaitT,  all  each 
eJainia  aa  nhall  1^  laid  b«;fore  them  on  tbe  part  of  the  Goremaieats  of  tbe 
i'ntttid  fit^UM  s^nd  of  Her  Hritaooic  Majeetr,  lespectiTely ;  aadaacbdeelara- 
iioD  aha! I  be  trnturtd  on  the  record  of  tbeir  proceed inga. 

AKficLC  XIII.  The  ComruiAaiooers  shall  then  tathwith  jMroeeed  to  the 
hi  vent  i  gat  ion  of  tbe  claiina  which  ahall  be  presented  to  them.  They  shaU 
investif^at^-  and  decide  sach  claims  in  snch  order  aad  snch  maaner  aa  thej 
may  think  pro|>er,  but  upon  sach  evidence  or  information  only  as  shall 
t>e  furninbed  by  or  <m  b«:balf  of  the  respective  Goremmenta.  They  shall 
be  bound  to  re<reive  and  consider  all  written  doenmenta  or  statements 
which  may  1x;  presented  to  them  by  or  on  behalf  of  the  respeetive  Govern- 
uients  ill  supp^^rt  of,  or  in  answer  to,  any  elaim,  and  to  hear,  if  required, 
one  ffcrson  on  each  Hide,  on  behalf  of  each  Government,  as  counsel  or 
SK'^fit  for  ntu-h  Oovemnient.  on  each  and  every  separate  claim.  A  migority 
of  till*  (.'ornmifwioners  shall  be  sufficient  for  an  award  in  each  case.  The 
award  shall  lie  i^iven  upon  each  claim  iu  writing,  and  shall  be  signed  by 
thf  ('ommissiouers  aMseutiug  to  it.  It  shall  be  competent  for  each  Gov- 
ernnjf'jjt  to  name  one  person  to  attend  the  Commissioners  as  its  agent,  to 
pres^'nt  and  Hiipport  claims  on  itH  1>ehalf,  and  to  answer  claims  made  upon 
it,  and  to  rcpreH^nt  it  generally  in  all  matters  connected  with  the  investi- 
gation and  decihion  thereof. 

Th«'.  hi^h  contracting  parties  hereby  engage  to  consider  tbe  decision  of 
the  OunmisHioiiers  uh  ahHoIntely  final  and  conclusive  upon  each  claim 
d(;ci(le<I  upon  by  them,  and  to  give  full  effect  to  such  decisions  without 
any  objection,  evanion,  or  delay  whatsoever. 

A  iiTici.K  X I  \' .  Every  claim  Hhall  be  presented  to  the  Commissioners  with- 
in Hix  monthH  from  the  day  of  their  tlrst  meeting,  unless  in  any  case  where 
reanonH  for  delay  shall  he  established  to  the  satisfaction  of  the  ConimiS' 
sionern,  ati«l  tiieii,  and  in  any  such  case,  the  period  for  presenting  the  claiin 
may  h(;  ext^^nded  by  them  to  any  time  not  exceeding  three  months  longer. 

Tiie  CoinmisHioners  shall  be  bound  to  examine  and  decide  upon  every 
claim  within  two  years  from  the  day  of  their  first  meeting.  It  shall  b«' 
competent  for  the  Commissioners  to  decide  in  each  case  whether  any  claiai^ 
has  or  has  not  been  duly  made,  preferred,  and  laid  before  them,  either 
wholly  or  to  any  and  what  extent,  according  to  the  tnie  intent  and  mean-^ 
injj  of  this  treaty. 

AuTici.K  X  V.  All  sums  of  money  which  maybe  awarded  by  the  Commis^ 
sioners  on  account  of  any  claim  shall  be  paid  by  tbe  one  Government  t(F 
the  other,  as  the  case  may  be,  within  twelve  mouths  after  the  date  of  th^ 
ihial  award,  without  interest,  and  without  any  deduction  save  as  specified 
in  Artich^  XVI.  of  this  treaty. 

Akticlr  XVI.  The  Commissioners  shall  keep  au  accurate  record,  and 
correct  minutes  or  notes  of  all  their  proceedings,  with  the  dates  thereof, 
and  nniy  appoint  and  employ  a  secretary,  and  any  other  necessary  officer, 
or  oni<'er8,  to  assist  them  in  the  transaction  of  the  business  which  may 
come  before  them. 
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Each  €k>Temroeiit  shall  pay  its  own  Commissioner  and  Agent  or  Conn- 
sel.  All  other  expenses  shall  be  defrayed  by  the  two  Governments  and  in 
equal  moieties. 

The  whole  expenses  of  the  commission,  including  contingent  expenses^ 
shall  be  defrayed  by  a  ratable  deduction  on  the  amount  of  the  sums 
awarded  by  the  Commissioners,  provided  always  that  such  deduction 
shall  not  exceed  the  rate  of  five  per  cent,  on  the  sums  ho  awarded. 

Article  XVII.  The  high  contracting  parties  engage  to  consider  tbe 
result  of  the  proceedings  of  this  commission  as  a  full,  perfect,  and  final 
settlement  of  all  such  claims  as  are  mentioned  in  Article  XII.  of  this  treaty 
Qpon  either  Government;  and  further  engage  that  every  such  claim, 
whether  or  not  the  same  may  have  been  presented  to  the  notice  of,  made, 
preferred,  or  laid  before  the  said  commission,  shall,  from  and  after  the 
oonclnaion  of  the  proceedings  of  the  said  commission,  be  connidered  and 
treated  as  finally  settled,  barred,  and  thenceforth  inadmissible. 

Articlb  XVIII.  It  is  agreed  by  the  high  contracting  parties  that,  in 
addition  to  the  liberty  secured  to  the  United  States  fishermen  by  the  con- 
vention between  the  United  States  aud  Great  Britain,  signed  at  London 
on  the  20th  day  of  October  1818,  of  taking,  curing,  and  drying  fish  on 
certain  coasts  of  the  British  North  American  Colonies  therein  defined,  the 
inhabitants  of  the  United  States  shall  have,  in  common  with  the  subjects 
of  Her  Britannic  Majesty,  the  liberty,  for  the  term  of  years  nientiuned  in 
Article  XXXIII.  of  this  treaty,  to  take  fish  of  every  kind,  except  shell-fish, 
on  the  sea-coasts  and  shores,  and  in  the  bays,  harbours,  and  creeks,  of  the 
provinces  of  Qnebec,  Nova  Scotia,  and  New  Brunswick,  and  the  colony  of 
Prince  Edward's  Island,  and  of  the  several  islands  thereunto  adjacent, 
withont  being  restricted  to  any  distance  from  the  Hhore,  with  perniiHsion 
to  land  npon  the  said  coasts  and  shores  and  islands,  and  alno  upon  the 
Magdalen  Islands,  for  the  purpose  of  drying  their  nets  and  curing  their 
fish;  provided  that,  in  so  doing,  they  do  not  interfere  with  the  rights  of 
private  property,  or  with  British  fishermen,  in  the  peaceable  use  of  any 
part  of  the  said  coasts  in  their  occupancy  for  the  Raino  purpose. 

It  is  understood  that  the  above-mentioned  liberty  applies  solely  to  the 
«ea  fishery,  and  that  the  salmon  and  shad  fisheries,  and  all  other  fisheries 
in  rivers  and  the  mouths  of  rivers,  are  hereby  reserved  exclusively  ior 
British  fishermen. 

Articlb  XIX.  It  is  agreed  by  the  high  contracting  parties  that  British 
subjects  shall  have,  in  common  with  the  citizens  of  the  United  States,  the 
liberty,  for  the  term  of  years  mentioned  in  Article  XXXIII.  of  this  treaty, 
to  take  fish  of  every  kind,  except  shell-fish,  on  the  eastern  sea  coasts  and 
^ihores  of  the  United  States  north  of  the  thirty -ninth  parallel  of  north  lati- 
tude, and  on  the  shores  of  the  several  islands  thereunto  adjacent,  and  m 
the  bays,  harbours,  and  creeks  of  the  said  sea-coasts  and  shores  of  the 
XJnited  States  and  of  the  said  islands,  without  being  restricted  to  any  dis- 
tance from  the  shore,  with  permission  to  land  npon  the  said  coasts  of  the 
XJnited  States  and  of  the  islands  aforesaid,  for  the  purpose  of  drying  their 
iieta  and  curing  their  fish ;  provided  that,  in  so  doing,  they  do  not  inter- 
fere with  the  rights  of  private  property,  or  with  the  fishermen  of  the 
XJnited  States  in  the  peaceable  use  of  any  part  of  the  said  coasts  in  their 
occnpancy  for  the  same  purpose. 

It  is  understood  that  the  above-mentioned  liberty  applies  solely  to  the 
fishery,  and  that  salmon  and  shad  fisheries,  and  all  other  ^Yieti<^  m 
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rivers  and  months  of  riven,  are  hereby  reserved  exclusively  for  fisbenneii 
of  the  United  States. 

Articlk  XX.  It  18  ai^^reod  that  the  places  designated  by  the  Ckmimis- 
sioners  appointed  under  the  first  article  of  the  treaty  between  the  United 
States  and  Great  Britain,  oonclnded  at  Washington  on  the  5th  of  June 
1854,  npon  the  coa^tH  of  Her  Britannic  Mi^esty's  dominions  and  the  United 
States,  as  places  reserved  from  the  common  right  of  fishing  under  that 
treaty,  nhall  be  r<*i;arded  a»  in  like  manner  reserved  firom  the  common  right 
of  fishing  under  tLc  preceding  articles.  In  case  any  qnestion  should  arise 
iM^tween  the  Gove/T>iiieuts  of  the  United  States  and  of  Her  Britannic  Maj- 
esty as  to  the  common  right  of  fishing  in  places  not  thns  designated  as 
reserved,  it  in  agreed  that  a  commission  shall  be  appointed  to  designate 
such  places,  and  nhall  be  constituted  in  the  same  manner,  and  have  the 
same  powefH,  duties,  and  authority  as  the  commission  appointed  under 
the  said  first  article  of  the  treaty  of  the  5th  of  June  1854. 

Article  XXI.  It  is  agreed  that,  for  the  term  of  years  mentioned  in  Arti- 
cle XXXIII.  of  this  treaty,  fish  oil  and  fish  of  all  kinds,  (except  fish  of  the 
inland  lakes,  and  of  the  rivers  falling  into  them,  and  except  fish  preserved 
in  oil,)  being  the  produce  of  the  fisheries  of  the  United  States,  or  of  the 
Dominion  of  Canada,  or  of  l^ince  Kdward's  Island,  shall  be  admitted  into 
each  couutry,  respectively,  free  of  duty. 

Article  XXII.  Inasmuch  as  it  is  asserted  by  the  Government  of  Her 
Britannic  Majenty  that  the  privileges  accorded  to  the  citizens  of  the  United 
States  under  Article  XVII I.  of  this  treaty  are  of  greater  value  than  those 
accorded  by  Articles  XIX.  and  XXI.  of  this  treaty  to  the  subjecte  of  Her 
Britannic  Majesty,  and  this  aHsertiou  is  not  admitted  by  the  Government 
of  the  United  States,  it  is  further  agreed  that  Commissioners  shall  be 
appointed  to  determine,  having  regard  to  the  privileges  accorded  by  the 
United  States  to  the  subjectB  of  Her  Britannic  Majesty,  as  stated  in  Arti- 
cles XIX.  and  XXI.  of  this  treaty,  the  amount  of  any  compensation  whicbr 
in  their  opinion,  ou^ht  to  be  paid  by  the  Govemiuent  of  the  United  Stated 
to  the  Government  of  Her  Britacnir  Majesty  in  return  for  the  privileged 
accorded  to  the  citizens  of  tiie  United  States  under  Article  XVIII.  of  thi^ 
treaty;  and  that  any  sum  of  money  which  the  said  Commissioners  may  sc^ 
award  shall  be  paid  by  the  United  States  Government,  in  a  gross  sum^ 
within  twelve  months  after  such  award  shall  have  been  given. 

Article  XXIII.  The  Commissioners  referred  to  in  the  preceding  article 
shall  be  appointed  in  the  following  manner,  that  is  to  say:  One  Commis-^ 
sioner  shall  be  named  by  the  President  of  the  United  States,  one  by  Heir 
Britannic  Majesty,  and  a  third  by  the  President  of  the  United  States  and 
Her  Britannic  Majesty  conjointly;  and  in  case  the  third  Commissioner 
shall  not  have  been  so  named  within  a  period  of  three  months  from  the 
date  when  this  article  shall  take  efft^'t,  then  the  third  Commissioner  shall 
be  named  by  the  Representative  at  London  of  His  Majesty  the  Emperor  of 
Austria  and  King  of  Hungary.    In  case  of  the  death,  absence,  or  inca- 
pacity of  any  Commissioner,  or  in  the  event  of  any  Commissioner  omitting 
or  ceasing  to  act,  the  vacancy  shall  be  filled  in  the  manner  hereinbefore 
provided  for  making  the  original  appointment,  the  period  of  three  months 
in  case  of  such  substitution  being  calculated  from  the  date  of  the  happen- 
ing of  the  vacancy. 
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The  Commissioiiers  bo  named  shall  uieet  in  the  city  of  Halifax,  in  the 
province  of  Nova  Scotia,  at  the  earliest  convenient  period  after  they  have 
been  respectively  named,  and  shall,  before  proceeding  to  any  business, 
make  and  subscribe  a  solemn  declaration  that  they  will  impartially  and 
carefully  examine  and  decide  the  matters  referred  to  them  to  the  best  of 
their  judgment,  and  according  to  justice  and  equity ;  and  such  declaration 
shall  be  entered  on  the  record  of  their  proceedings. 

Each  of  the  high  contracting  parties  shall  also  name  one  person  to  attend 
the  commission  as  its  Agent,  to  represent  it  generally  in  all  matters  con- 
nected with  the  commission. 

Articlk  XXIV.  The  proceedings  shall  be  conducted  in  such  order  as  the 
Commissioners  appointed  under  Articles  XXII.  and  XXIII.  of  this  treaty 
shall  determine.  They  shall  be  bonnd  to  receive  such  oral  or  written  tes- 
timony as  either  Government  may  present.  If  either  party  shall  oiler  oral 
testimony,  the  other  party  shall  have  the  right  of  cross-examination,  under 
such  rules  as  the  Commissioners  shall  prescribe. 

If  in  the  case  submitted  to  the  Commissioners  either  party  shall  have 
B|>ecifie<l  or  alluded  to  any  report  or  document  in  its  own  exclnsive  pos- 
session, without  annexing  a  copy,  such  party  shall  be  bound,  if  the  other 
party  thinks  proper  to  apply  for  it,  to  furnish  that  party  with  a  copy 
thereof;  and  either  party  may  call  upon  the  other,  through  the  Commis- 
sioners, to  produce  the  originals  or  certified  copies  of  any  papers  adduced 
as  evidence,  giving  in  each  instance  such  reasonable  notice  as  the  Commis- 
sioners may  require. 

The  case  on  either  side  shall  be  closed  within  a  period  of  six  months 
from  the  date  of  the  organization  of  the  Commission,  and  the  Comniis- 
sioners  shall  be  requested  to  give  their  award  aa  soon  as  possible  th<'re- 
after.  The  aforesaid  period  of  six  mouths  may  be  extended  for  three  months 
in  case  of  a  vacancy  occurring  among  the  Commissioners  under  the  cir- 
oomstances  contemplated  in  Article  XXIII.  of  this  treaty. 

Article  XXV.  The  Commissioners  shall  keep  an  accurate  record  and 
correct  minutes  or  notes  of  all  their  proceedings,  with  the  dates  thereof, 
and  may  appoint  and  employ  a  Secretary  and  any  other  necessary  officer 
or  ofHoers  to  assist  them  in  the  transaction  of  the  business  which  may 
come  before  them. 

Each  of  the  high  contracting  parties  shall  pay  its  own  CommisRioner 
and  Agent  or  Connsel;  all  other  expenses  shall  be  defrayed  by  the  two 
Governments  in  equal  moieties. 

Articlb  XXXII.  It  is  further  agreed  that  the  provisions  and  stipula- 
tions of  Articles  XVIII.  to  XXV.  of  this  treaty,  inclusive,  shall  extend  to 
the  colony  of  Newfoundland,  so  far  as  they  are  applicable.  But  if  the 
Imperial  Parliament,  the  Legislature  of  Newfoundland,  or  the  Congress  of 
the  United  States,  shall  not  embrace  the  colony  of  Newfoundland  in  their 
laws  enacted  for  carrying  the  foregoing  articles  into  effect,  then  this 
article  shall  be  of  no  effect;  but  the  omission  to  make  proviNiou  by  law  to 
give  it  effect,  by  either  of  the  legislative  bodies  aforesaid  shall  not  in  any 
way  impair  any  other  articles  of  this  treaty. 

Abticlb  XXXIII.  The  foregoing  Articles  XVIli.  to  XXV.  inclusive,  and 
Article  XXX.  of  this  treaty  shall  take  effect  as  soon  as  the  laws  required 
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to  carry  them  into  operation  shall  have  been  passed  by  the  Imperial  Par- 
liament of  Great  Britain,  by  the  Parliament  of  Canada,  and  by  the  Legis- 
lature of  Princ;e  Edwai'd^s  Inland  on  the  one  hand,  and  by  the  Congress  of 
the  United  States  on  the  other.  Snch  assent  having  been  given^  the  said 
articles  shall  remain  in  force  for  the  period  of  ten  years  from  the  date  at 
which  they  may  come  into  operation ;  and  farther  nntil  the  expiration  of 
two  years  after  either  of  the  high  contracting  parties  shall  have  given 
notice  to  the  other  of  its  wish  to  terminate  the  same;  each  of  the  high 
contracting  parties  being  at  liberty  to  give  such  notice  to  the  other  at  the 
end  of  the  said  period  of  ten  years  or  at  any  time  afterward. 

Article  XXXIV.  Whereas  it  was  stipulated  by  Article  I.  of  the  treaty 
concluded  at  Washington  on  the  15th  of  June  1846  between  the  United 
States  and  Her  Britannic  Majesty,  that  the  line  of  boundary  between  the 
territories  of  the  United  States  and  those  of  Her  Britannic  Majesty,  from 
the  point  of  the  forty-ninth  parallel  of  north  latitude  np  to  which  it  had 
already  been  ascertained,  should  be  continued  westward  along  the  said 
parallel  of  north  latitude  ''  to  the  middle  of  the  channel  which  sepairates 
the  continent  from  Vanconver's  Island,  and  thence  southerly,  through  the 
middle  of  the  said  channel  and  of  Fuca  Straits,  to  the  Pacific  Ocean ;  '* 
and  whereas  the  CommiKsioners  appointed  by  the  two  high  contracting 
parties  to  determine  that  portion  of  the  boundary  which  runs  southerly 
through  the  middle  of  the  channel  aforesaid,  were  unable  to  agree  upon 
the  same ;  and  whereas  the  Government  of  Her  Britannic  Migesty  claims 
that  such  boundary  line  should,  under  the  terms  of  the  treaty  above 
recited,  be  run  through  the  RoHariu  Straits,  and  the  Grovemment  of  the 
United  States  claims  that  it  Hbonld  be  run  through  the  Canal  de  Haro,  it 
is  agreed  that  the  respective  claims  of  the  Government  of  the  United 
States  and  of  the  Government  of  Her  Britannic  Majesty  shall  be  submitted 
to  the  arbitration  and  award  of  His  Majesty  the  Emperor  of  Germany, 
who,  having  regard  to  tlie  above-mentioned  article  of  the  said  treaty,  shall 
decide  thereupon,  finally  and  without  appeal,  which  of  thoSe  claims  is 
most  in  accordance  with  the  true  interpretation  of  the  treaty  of  June 
15,  1846. 

Article  XXXV.  The  award  of  His  Majesty  the  Emperor  of  Germany 
shall  be  considered  as  absolutely  final  and  conclusive;  and  full  effect  shall 
be  given  to  such  award  without  any  objection,  evasion,  or  delay  whatso- 
ever. Such  decision  shall  be  given  in  writing  and  dated;  it  shall  be  in 
whatsoever  form  His  Majesty  may  choose  to  adopt;  it  shall  be  delivered 
to  the  Representatives  or  other  public  Agents  of  the  United  States  and  of 
Great  Britain,  respectively,  who  may  be  actually  at  Berlin,  and  shall  be 
considered  as  operative  from  the  day  of  the  date  of  the  delivery  thereof. 

Article  XXXVI.  The  written  or  printed  case  of  each  of  the  two  parties, 
accompanied  by  the  evidence  offered  in  support  of  the  same,  shaU  be  laid 
before  His  Majesty  the  Emperor  of  Germany  within  six  months  from  tne 
date  of  the  exchange  of  the  ratifications  of  this  treaty,  and  a  copy  of  snch 
case  and  evidence  shall  be  eonmiunicated  by  each  party  to  the  other, 
through  their  respective  Representatives  at  Berlin. 

The  high  contracting  parties  may  include  in  the  evidence  to  be  con- 
sidered by  the  Arbitrator  such  documents,  official  correspondence,  and 
other  official  or  public  statements  bearing  on  the  subject  of  the  reference 
as  they  may  consider  necessary  to  the  support  oif  their  respective 
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After  the  written  or  printed  case  shall  have  heen  commnnicated  hy  each 
party  to  the  other,  each  party  shall  have  the  power  of  drawing  up  and  lay- 
ing before  the  Arbitrator  a  necond  and  defiuitive  statement,  if  it  think  fit 
to  do  BO,  in  reply  to  the  case  of  the  other  party  so  coromnnicate<l,  which  de- 
finitive statement  shall  be  so  laid  before  the  Arbitrator,  and  also  be  mu- 
tually communicated  in  the  same  manner  as  aforesaid,  by  each  party  to  the 
other,  within  six  months  from  the  date  of  laying  the  first  statement  of  the 
case  before  the  Arbitrator. 

Article  XXXVII.  If,  in  the  case  submitted  to  the  Arbitrator,  either 
party  shall  specify  or  allnde  to  any  report  or  document  in  its  own  exclusive 
possession  witbout  annexing  a  copy,  such  party  shall  be  bound,  if  the 
other  party  thinks  proper  to  apply  for  it,  to  furnish  that  party  with  a 
copy  thereof,  and  either  party  may  call  upon  the  other,  through  the  Arbi- 
trator, to  produce  the  originals  or  certified  copies  of  any  papers  adduced 
as  evidence,  giving  in  each  instance  such  reasonable  notice  as  the  Arbi- 
trator may  require.  And  if  the  Arbitrator  should  desire  further  elucida- 
tion or  evidence  with  regard  to  any  point  contained  in  the  statements  laid 
before  him,  he  shall  be  at  liberty  to  require  it  from  either  party,  and  he 
ahall  be  at  liberty  to  hear  one  Counsel  or  Agent  for  each  party,  in  relation 
to  any  matter,  and  at  such  time,  and  in  such  manner,  as  ho  may  think  iit. 

Articlr  XXXVIII.  The  Representatives  or  other  public  Agents  of  the 
United  States  and  of  Great  Britain  at  Berlin,  respectively,  shall  be  consid- 
ered as  the  Agents  of  their  respective  Governments  to  conduct  their  cases 
before  the  Arbitrator,  who  shall  be  requested  to  address  all  his  communi- 
cations and  give  all  his  notices  to  such  Representativea  or  other  public 
Agents,  who  shall  represent  their  respective  Governments  generally,  in 
all  matters  connected  with  the  arbitration. 

Article  XXXIX.  It  shall  be  competent  to  the  Arbitrator  to  proceed  in 
the  said  arbitration,  and  all  matters  relating  thereto,  as  and  when  he  shall 
see  fit,  either  in  person,  or  by  a  person  or  persons  named  by  him  for  that 
purpose, "either  in  the  presence  or  absence  of  either  or  both  Agents,  and 
either  orally,  or  by  written  discussion  or  otherwise. 

Article  XL.  The  Arbitrator  may,  if  he  think  fit,  appoint  a  Secretary, 
or  Clerk,  for  the  purposes  of  the  proposed  arbitration,  at  such  rate  of 
remuneration  as  he  shall  think  proper.  This,  and  all  other  expenses  of  and 
connected  with  the  said  arbitration,  shall  be  provided  for  as  hereinafter 
stipulated. 

Article  XLI.  The  Arbitrator  shall  be  requested  to  deliver,  together 
with  his  award,  an  account  of  all  the  costs  and  expenses  which  he  may 
have  been  put  to,  in  relation  to  this  matter,  which  shall  forthwith  be 
repaid  by  the  two  Governments  in  equal  moieties. 

Article  XLII.  The  Arbitrator  shall  bo  requested  to  give  his  award  in 
writing  as  early  as  convenient  after  the  whole  ease  on  each  side  shall  have 
been  laid  before  him,  and  to  deliver  one  copy  thereof  to  each  of  the  said 
Agents. 

Article  XLin.  The  present  treaty  shall  be  duly  ratified  by  the  Presi- 
dent of  the  United  States  of  America,  by  and  with  the  advice  and  consent 
of  the  Senate  thereof,  and  by  Her  Britannic  Majesty ;  and  the  ratifications 
shall  be  exchanged  either  at  Washington  or  at  London  within  six  months 
from  the  date  hereof,  or  earlier  if  possible. 
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In  faith  whereof,  we,  the  respectiye  Plenipotentiariefl,  have  signed 
treaty  and  have  hereunto  affixed  our  seals. 

Done  in  duplicate  at  Washington  the  eighth  day  of  May,  in  the 
oar  Lord  one  thousand  eight  hundred  and  seventy-one. 

[SEAL.]  Hamilton  Fish. 

[SEAL.]  ROBT.  C.  SCHBNCK. 

[SEAL.]  Samuel  Nelson. 

[SEAL.]  Ebkmezkr  Rook  wood  Hoar. 

[SEAL.]  Geo.  H.  Wiluams. 

[seal.]  Dx  Grey  &,  Ripon. 

[SEAL.]  Stafford  H.  Northcote. 

[seal.]  Edwd.  Thornton. 

[SEAL.]  John  A.  Macdonald. 

[seal.]  Mountague  Bernard. 

Convention  respecting  places  for  holding  eeeeUme  of  ike  Commiesionere  under  ih^^ 

twelfth  article  of  the  treaty  of  May  8, 1871, 

[Coiiolade<l  January  18,  1873;  ratifications  exchanged  at  Washington  April  10,  1873  ; 

proclaimed  April  15, 1878.] 

Whereas,  pursuant  to  the  XlItU  Article  of  the  treaty  between  the  Unite<I. 
States  aud  Her  Britannic  Majesty  of  the  8th  of  May,  1871,  it  was  stipu^ 
lated  that  the  Commissioners  therein  provided  for  should  meet  at  Washing' 
ton;  but  whereas  it  has  been  found  inconvenient  in  the  summer  season  Up 
hold  those  meetings  in  the  city  of  Washington,  in  order  to  avoid  such 
inconvenience,  the  Presidt^nt  of  the  United  States  has  invested  Hamilton 
Fisli,  Secretary  of  Stat«,  with  full  power,  and  Her  Britannic  Majesty  has 
invested  the  Right  Honourable  Sir  Edward  Thornton,  one  of  Her  Majesty's 
Most  Ilouourablo  Privy  Council,  Knight  Commander  of  the  Most  Honour- 
able Order  of  the  Bath,  Her  Majesty's  Envoy  Extraordinary  and  Minister 
Plenipotentiary  to  the  United  States,  with  like  power,  who  having  met 
aud  examined  their  respective  powers,  which  were  found  to  be  in  proper 
form  have  agreed  upon  the  following 

ADDITIONAL  ARTICLE. 

It  is  agreed  that  the  sessions  of  the  Commissioners  provided  for  by  the 
twelfth  Article  of  the  Treaty  between  the  United  States  and  Her  Britan- 
nic Majesty  of  the  8th  of  May  1871,  need  not  be  restricted  to  the  city  of 
Washington,  but  may  be  held  at  such  other  place  within  the  United  States 
as  the  commission  may  prefer. 

The  present  Additional  Article  shall  be  ratified,  and  the  ratifications 
shall  be  exchanged  at  Washington  as  soon  as  possible  thereafter. 

In  witness  whereof,  we  the  respective  Plenipotentiaries  have  signed  the 
same  and  have  hereunto  affixed  our  respective  seals. 

Done  in  duplicate  at  the  city  of  Washington,  the  eighteenth  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
three. 

[seal.]  Hamilton  Fish. 

[SBAL.]  Edwd.  Thornton. 
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^^^nwmiion  for  the  arbilraikm  of  qneations  as  1o  jvriBdietumal  rights  in  Behr- 

ing  Sea, 

r^l^ed  FebmM7  20,  1892;  ratifloatioiis  exchanged  at  Washington  May  7,  1892;  pro- 
claimed May  9,  1892.] 

The  United  States  of  Amerioa  and  Her  Majesty  the  Qneen  of  the  United 
-*^iugdom  of  Great  Britain  and  Ireland^  being  desirous  to  provide  for  an 
^diicable  settlement  of  the  qnestions  which  have  arison  between  their  re- 
^X^«ctive  governments  concerning  the  Jurisdictional  rights  of  tho  United 
^t^ates  in  the  waters  of  Behring's  Sea,  and  concerning  also  the  preserva- 
tion of  the  far-seal  in,  or  habitually  resorting  to,  the  said  Sea,  and  the 
^^^hts  of  the  citizens  and  subjects  of  either  country  as  regards  the  taking 
^T  far-seal  in,  or  habitually  resorting  to,  the  said  waters,  have  resolved 
'^4>  sabmit  to  arbitration  the  questions  involved,  and  to  tho  end  of  con- 
cluding a  convention  for  that  purpose  have  appointed  as  their  respective 
Plenipotentiaries : 

The  President  of  the  United  States  of  America,  James  G.  Blaine,  Secre- 
tary of  State  of  the  United  States ;  and 

Her  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  Sir  Jnliao  Panncefote,  G.  C.  M.  G.,  K.  C.  B.,  Her  Majesty's  Envoy 
Extraordinary  and  Minister  Plenipotentiary  to  the  United  States ; 

Who,  after  having  communicated  to  each  other  their  respective  full 
powers  which  were  found  to  be  in  due  and  proper  form,  have  agreed  to 
and  concluded  the  following  articles. 

Article  I.  The  questions  which  have  arisen  between  the  Government 
of  the  United  States  and  the  Government  of  Her  Britannic  Majesty 
concerning  the  jurisdictional  rights  of  the  United  States  in  the  waters  of 
Behring's  Sea,  and  concerning  also  the  preservation  of  the  fur  seal  in,  or 
habitually  resorting  to,  the  said  Sea,  and  the  rights  of  the  citizens  and 
subjects  of  either  country  as  regards  the  taking  of  fur-seal  in,  or  habitu- 
ally resorting  to,  the  said  waters,  shall  be  submitted  to  a  tribunal  of  Ar- 
bitration, to  be  composed  of  seven  Arbitrators,  who  shall  be  appointed  in 
the  following  manner,  that  is  to  say:  Two  shall  be  named  by  the  Presi- 
dent of  the  United  States;  two  shall  bo  named  by  Her  Britannic  Majesty ; 
His  Excellency  the  President  of  the  French  Kepublic  shall  be  jointly  re- 
quested by  the  High  Contracting  Parties  to  name  one;  His  Majesty  the 
King  of  Italy  shall  be  so  requested  to  name  tne;  and  His  Majesty  the 
King  of  Sweden  and  Norway  shall  bo  so  requested  to  name  one.  The 
seven  Arbitrators  to  be  so  named  shall  be  jurists  of  distinguished  reputa- 
tion in  their  respective  countries;  and  the  selecting  Powers  shall  be  re- 
quested to  choose,  if  possible,  jurists  who  are  acquainted  with  the 
English  language. 

In  case  of  the  death,  absence  or  incapacity  to  serve  of  any  or  either  of 
the  said  Arbitrators,  or  in  the  event  of  any  or  either  of  the  said  Arbitra- 
tors omitting  or  declining  or  ceasing  to  act  as  such,  the  President  of  the 
United  States,  or  Her  Britannic  Majesty,  or  His  Excellency  the  President 
of  the  French  Republic,  or  His  Majesty  the  King  of  Italy,  or  His  Majesty 
the  King  of  Sweden  and  Norway,  as  the  case  may  be,  shall  name,  or  shall 
be  requested  to  name  forthwith  another  person  to  act  as  Arbitrator  in  the 
place  and  stead  of  the  Arbitrator  originally  named  by  such  head  of  a 
State. 
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And  in  the  event  of  a  refasal  or  omisBion  for  two  months  after  receipt 
of  the  joint  request  from  the  High  Contracting  Parties  of  His  Excellency 
the  President  of  the  French  Republic,  or  His  Majesty  the  King  of  Italy, 
or  His  Mt^^^y  ^^6  King  of  Sweden  and  Norway,  to  name  an  Arbitrator, 
either  to  till  the  original  appointment  or  to  fill  a  vacancy  as  above  pro- 
vided,  then  in  such  case  the  appointment  shall  be  made  or  the  vacancy 
shall  be  filled  in  such  manner  as  the  High  Contracting  Parties  Nhall  agree. 

Articlk  II.  The  Arbitrators  shall  meet  at  Paris  within  twenty  daya 
after  the  delivery  of  the  counter  cases  mentioned  in  Article  IV^,  and  shall 
proceed  impartially  and  carefully  to  examine  and  decide  the  questions 
that  have  been  or  shall  be  laid  before  them  as  herein  provided  on  the  part 
of  the  Governments  of  the  United  Starts  and  Her  Britannic  Majesty 
respectively.  AH  questions  considered  by  the  tribunal,  including  the 
final  decision,  shall  be  dutcrniiued  by  a  laajority  of  all  the  Arbitrators. 

Each  of  the  High  Contracting  Parties  shall  also  name  one  person  to 
attend  the  tribunal  as  its  Agent  to  represent  it  generally  in  all  matters 
connected  with  the  arbitration. 

Article  III.  The. printed  case  of  each  of  the  two  parties,  accompanied 
by  the  documents,  the  official  correspondence,  and  other  evidence  on  whicb 
each  relies,  shall  be  delivered  in  duplicate  to  each  of  the  Arbitrators  and 
to  the  Agent  of  the  other  party  as  soon  as  may  be  after  the  appointment 
of  the  members  of  the  tribunal,  but  within  a  period  not  exceeding  four 
months  from  the  date  of  the  exchange  of  the  ratifications  of  this  treaty. 

Article  IV.  Within  three  months  after  the  delivery  on  both  sides  of 
the  printed  case,  either  i>arty  may,  in  like  manner  deliver  in  duplicate  to 
each  of  the  said  Arbitrators,  and  to  the  Agent  of  the  other  party,  a 
counter  case,  and  additional  documents,  correspondence,  and  evidence,  in 
reply  to  the  case,  documents,  correspondence,  and  evidence  so  presented 
by  the  other  party. 

If,  however,  in  consequence  of  the  distance  of  the  place  from  which 
the  evidence  to  be  presented  is  to  be  procured,  either  party  shall,  within 
thirty  days  after  the  receipt  by  its  agent  of  the  case  of  the  other  party, 
give  notice  to  the  other  party  that  it  requires  additional  time  for  the 
delivery  of  such  counter  case,  documents,  correspondence  and  evidence, 
such  additional  time  so  indicated,  but  not  exceeding  sixty  days  beyond 
the  three  months  in  this  Article  provided,  shall  be  allowed. 

If  in  the  case  submitted  to  the  Arbitrators  either  party  shall  have  speci- 
fied or  alluded  to  any  report  or  document  in  its  own  exclusive  possession, 
without  annexing  a  copy,  such  party  shall  be  bound,  if  the  other  party 
thinks  proper  to  apply  for  it,  to  furnish  that  party  with  a  copy  thereof; 
and  either  party  may  call  upon  the  other,  through  the  Arbitrators,  to  pro- 
duce the  originals  or  certified  copies  of  any  papers  adduced  as  evidence, 
giving  in  each  instance  notice  thereof  within  thirty  days  after  delivery  of 
the  case;  and  the  original  or  copy  so  re(iue8tcd  shall  be  delivered  as  soon 
as  may  be  and  within  a  period  not  exceeding  forty  days  after  receipt  of 
notice. 

Article  V.  It  shall  be  the  duty  of  the  Agent  of  each  party,  within  one 
month  after  the  expiration  of  the  time  limited  for  the  delivery  of  the 
counter  case  on  both  sides,  to  deliver  in  duplicate  to  each  of  the  said 
Arbitrators  and  to  the  Agent  of  the  other  party  a  i>rinted  argument  show- 
ing the  points  and  referring  to  the  evidence  upon  which  his  Government 
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eliesy  and  either  party  may  also  support  the  same  before  the  Arbitrators 
»y  oral  argament  of  coansel;  and  the  Arbitrators  may,  if  they  desire  fur- 
her  elucidation  with  regard  to  any  point,  require  a  written  or  printed 
tatement  or  argument,  or  oral  argument  by  couusel,  upon  it ;  but  in  such 
ase  the  other  party  shall  be  entitled  to  reply  either  orally  or  in  writing, 
8  the  case  may  be. 

Article  VI.  In  deciding  the  matters  submitted  to  the  Arbitrators,  it  is 
greed  that  the  following  five  poiuts  shall  be  submitted  to  them,  in  order 
hat  their  award  shall  embrace  a  distinct  decision  upon  each  of  said  live 
oints,  to  wit: 

1.  What  exclnsive  jurisdiction  in  the  sea  now  known  as  the  Behring's 
teakf  and  what  exclusive  rights  in  the  seal  fiKherieR  therein,  did  RuKsia 
Asert  and  exercise  prior  and  up  to  the  time  of  the  <'es8ion  of  Alaska  to 
he  United  States? 

2.  How  fax  were  these  claims  of  jurisdiction  as  to  the  seal  fisheries  rec- 
ognized and  conceded  by  Great  Britain  ? 

3.  Was  the  body  of  water  now  known  aH  the  Behring's  Sea  included  in 
lie  phrase  **  Pacific  Ocean,'*  as  used  in  the  Treaty  of  1825  between  Great 
Britain  and  Russia;  and  what  rightu,  if  any,  in  the  Behring's  Sea  were 
leld  and  exclnsively  exercised  by  Russia  after  said  Treaty  f 

4.  Did  not  all  the  rights  of  Russia  as  to  jurisdiction,  and  as  to  the  seal 
isheries  in  Behring's  Sea  east  of  the  water  boundary,  in  the  Treaty 
>etween  the  United  States  and  Russia  of  the  «^th.  March,  18(i7,  paes  unim- 
>aired  to  the  United  States  under  that  Treaty  f 

5.  Has  the  Unite<l  States  any  right,  and  if  so,  what  right  of  protection 
»r  property  in  the  fur-seals  freciuenting  the  islands  of  the  United  StateH 
n  Behring  Sea  when  such  Hoals  are  found  outside  the  ordinary  three-mile 
imitf 

Akticle  VII.  If  the  determination  of  the  foregoing  questions  as  to  the 
fltdnsive  jurisdiction  of  the  Unitc<l  States  shall  leave  the  subject  in  such 
>o6ition  that  the  concurrence  of  (4reat  Britain  is  necessary  to  the  estab- 
ishment  of  Regulations  for  the  jiroper  protection  and  preservation  of  the 
!ar-6eal  in,  or  habitually  resorting  to,  the  Behring  Sea,  the  Arbitrators 
thall  then  determine  what  eoncurrent  Regulations  outside  the  jurisdic- 
tional limits  of  the  respective  (tovernments  are  necessary,  and  over  what 
traters  such  Rc*giilations  should  extend,  and  to  aid  them  in  that  determi- 
aatiou  the  report  of  a  Joint  Commission  to  be  appointed  by  the  respective 
Grovemments  shall  be  laid  before  them,  with  such  other  evidence  as  either 
Government  may  submit. 

The  High  Contracting  Parties  furthermore  agree  to  coiiperate  in  secur- 
ing the  adhesion  of  other  Towers  to  such  Regulations. 

Article  VIII.  The  High  Contracting  l*arties  having  found  themselves 
unable  to  agree  upon  a  reference  which  shall  include  the  ([uestion  of  the 
liability  of  each  for  the  injuries  alleged  to  have  becu  sustained  by  the 
other,  or  by  its  citi/ens,  in  connection  with  the  claims  presented  and 
urged  by  it;  and,  being  solicitous  that  this  subordinate  (|uestion  should 
not  interrupt  or  longer  delay  the  sulunission  and  determination  of  the 
main  questions,  do  agree  that  either  may  submit  to  the  Arbitrators  any 
question  of  fact  involved  in  said  claim  and  ask  for  a  finding  thereon,  the 
question  of  the  liability  of  either  (iovernment  upon  the  facts  found  to 
the  subject  of  further  negotiation. 
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Article  IX.  The  High  Contracting  Parties  having  agreed  to  appoint 
two  Commissioners  on  the  part  of  each  Government  to  make  the  joint 
investigation  and  report  contemplated  in  the  preceding  Article  VII,  and 
to  include  the  terms  of  the  said  Agreement  in  the  present  Convention,  to 
the  end  that  the  Joint  and  several  reports  and  recommendations  of  said 
Commissioners  may  be  in  due  form  submitted  to  the  Arbitrators  should 
the  contingency  therefor  arise,  the  said  Agreement  is  accordingly  herein 
included  as  follows : 

Each  Government  shall  appoint  two  Commissioners  to  investigate  con- 
jointly with  the  Commissioners  of  the  other  Government  all  the  facts 
having  relation  to  seal  life  in  ltehring*s  8ea,  and  the  measures  necessary 
for  its  proper  protection  and  preservation. 

The  four  Commissioners  shall,  so  far  as  they  may  be  able  to  agree,  make 
a  joint  report  to  each  of  the  two  Governments,  and  they  shall  also  report, 
either  jointly  or  severally,  to  each  Government  on  any  points  upon  which 
they  may  be  unable  to  a^ee. 

These  reports  shall  not  be  made  public  until  they  shall  be  submitted  to 
the  Arbitrators,  or  it  shall  appear  that  the  contingency  of  their  being  used 
by  the  Arbitrators  can  not  arise. 

Article  X.  Each  Government  shall  pay  the  expenses  of  its  members  of 
the  .Joint  Commission  in  the  investigation  referred  to  in  the  preceding 
Article. 

Article  XI.  The  decision  of  the  tribunal  shall,  if  possible,  be  made 
within  three  mouths  from  the  close  of  the  argument  on  both  sides. 

It  shall  be  made  iu  writiug  and  dated,  and  shall  be  signed  by  the  Arbi- 
trators who  may  assent  to  it. 

The  decision  shall  be  in  duplicate,  one  copy  whereof  shall  be  delivered 
to  the  Agent  of  the  United  States  for  his  Government,  and  the  other  copy 
shall  be  delivered  to  the  Agent  of  Great  Hritain  for  his  Government. 

Article  XII.  Each  Government  shall  pay  its  own  Agent  and  provide 
for  the  proper  remuneration  of  the  counsel  employed  by  it  and  of  the 
Arbitrators  appointed  by  it,  aud  for  the  expense  of  preparing  and  sub- 
mitting its  case  to  the  trii)uual.  All  other  expenses  connected  with  the 
Arbitration  shall  be  defrayed  by  the  two  Governments  in  equal  moieties. 

Article  Xlll.  The  Arbitrators  shall  keep  an  accurate  record  of  their 
proceedings  aud  may  appoint  and  employ  the  necessary  officers  to  assist 
them. 

Akticlk  Xn'.  The  High  Contracting  Parties  engage  to  consider  the 
result  of  the  proteciliugs  of  the  tribunal  of  arbitration,  as  a  full,  perfect, 
and  final  settlemeut  of  all  the  (|uestious  referred  to  the  Arbitrators. 

Article  XV.  The  present  treaty  shall  be  duly  ratitie<l  bj'  the  President 
of  the  Tiiited  States  of  America,  by  and  with  the  advice  and  consent  of 
the  Senate  thereof,  and  by  Her  lUitaunic  Majesty;  and  the  ratitication 
shall  be  exchanged  either  at  Washington  or  at  London  within  six  months 
from  the  date  hereof,  or  earlier  if  possible. 

In  faith  whereof,  we,  the  respective  Plenipotentiaries,  have  signed  this 
treaty  and  have  hereunto  allixed  our  seals. 

Done  in  duplicate  at  Washington  the  twenty-ninth  day  of  February, 
one  thousand  eight  hundred  and  ninety-two. 

James  G.  Hlaine.  [seal.] 

Julian  Pauncefotk.    [seal,] 
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Conrentumfor  a  Modut  Vivendi  pending  the  Behring  Sea  Arbitration. 

[Signed  April  18, 1892;  ratifications  exchanged  at  Washington  May  7, 1892;  proclaimed 

May  9, 1892.] 

Whereas  by  a  Convention  concluded  between  the  United  States  of 
America  and  Her  Majesty  the  Queen  of  the  United  iCiugdom  of  Great  Hrit- 
ain  and  Ireland,  on  the  twenty-ninth  day  of  February,  one  thousand 
eight  hundred  and  ninety- two,  the  High  Contracting  Parties  have  agreed 
to  Bubmit  to  Arbitration,  as  therein  stated,  the  questions  which  have  arisen 
between  them  concerning  the  jurisdictional  rights  of  the  United  States 
in  the  waters  of  Behring*s  Sea  and  concerning  alHo  the  preservation  of  the 
fur-seal  in,  or  habitually  resorting  to,  the  said  seu,  and  the  rights  of  the 
citizens  and  subjects  of  either  country  as  regards  the  taking  of  the  fur- 
aeal  in,  or  habitually  resorting  to,  the  said  waters ;  and  whereas  the  High 
Contracting  Parties,  having  differed  as  to  what  restrictive  Regulations 
for  seal-hunting  are  necessary,  during  the  pendency  of  such  Arbitration, 
liave  agreed  to  adjust  such  difference  in  manner  hereinafter  mentioned, 
and  without  prejudice  to  the  rights  of  either  party : 

The  said  High  Contracting  Parties  have  appointed  as  their  Plenipoten- 
tiaries to  conclude  a  Convention  for  this  purpose,  that  is  to  say : 

The  President  of  the  United  States  of  America,  James  G.  Blaine,  Secre- 
tary of  State  of  the  United  States ; 

And  Her  Ma^jesty  the  Queen  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  Sir  Julian  Pauncefote,  Knight  Grand  Cross  of  the  Most  Dis- 
tinguished Order  of  Saint  Michael  and  Saint  George,  Knight  Commander 
of  the  Most  Honorable  Order  of  the  Bath,  and  Envoy  Extraordinary  and 
Minister  Plenipotentiary  of  Her  Britanuic  Majesty  to  the  United  States; 
Who,  after  having  communicated  to  each  other  their  respective  full 
powers,  found  in  due  and  good  form,  have  agreed  upon  and  concluded  the 
following  Articles: 

Article  I.  Her  Majesty^s  Government  will  prohibit,  during  the  pend- 
ency of  the  Arbitration,  seal  killing  in  that  part  of  Behring  Sea  lying 
eastward  of  the  line  of  demarcation  described  in  Article  No.  I  of  the 
Treaty  of  1867  between  the  rnite<l  >^tates  and  Kussia,  and  will  promptly 
nse  its  best  efforts  to  ensure  the  observance  of  this  prohibition  by  British 
subjects  and  vessels. 

Article  II.  The  United  States  Government  will  prohibit  seal-killing 
for  the  same  period  in  the  same  part  of  Behring's  ^^ea,  and  on  the  shores 
and  islands  thereof,  the  property  of  the  United  States  (in  exc(>8H  of  seven 
thousand  five  hundred  to  be  taken  on  the  inlands  for  thcsubsiHtenceof  the 
natives),  and  will  promptly  use  its  best  efforts  to  ensure  the  observance 
of  this  piohibition  by  United  States  citizens  and  vessels. 

Article  III.  Every  vessel  or  person  dffending  against  this  prohibition 
in  the  said  waters  of  Behring  Sea  outside  of  the  ordinary  territorial  limits 
of  the  United  States,  may  he  seized  and  detained  by  the  naval  or  other 
duly  commissioned  officers  of  either  of  the  High  Contracting  Parties,  but 
^hey  shall  be  handed  over  as  soon  as  practicable  to  the  authorities  of  the 
Nation  to  which  they  resjiectivrly  belong,  who  alone  shall  have  jurisdic- 
tion to  try  the  offence  and  impose  the  penalties  for  the  same.  The 
^tnesaes  and  proof  necessary  to  establish  the  offence  shall  also  be  sent 
^ith  them. 

A.UT1CLE  IV.  In  order  to  facilitate  such  proper  incfuiries  as  Her  Majesty's 
Government  may  desire  to  make  with  a  view  to  the  presentation  of  the 
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oaae  and  arf^iuients  of  that  Government  before  the  Arbitrators,  it  ia  agreed 
that  suitable  personn  designated  by  Great  Britain  will  be  permitted  at  any 
time^  upon  application,  to  visit  or  remain  upon  the  Seal  Islands  daring 
the  sealing  Heason  for  that  purpose. 

Akticlk  V.  If  the  result  of  the  Arbitration  be  to  affirm  the  right  of 
British  Scalers  to  take  seals  in  Behring  Sea  within  the  bounds  claimed  by 
the  Tiiited  States,  under  its  purchase  from  Russia,  then  compensation 
shall  bo  made  by  tht?  Tuited  States  to  Great  Britain  (for  the  use  of  her 
subjects)  for  abstaining  fVoui  the  exercise  of  that  right  during  the  pen- 
denc-y  of  the  Arbitration  upon  the  basis  of  such  a  regulated  and  limited 
eatch  or  eatclies  as  in  the  opiuion  of  the  Arbitrators  might  have  been  taken 
without  an  uudue  diniinutiou  of  the  seal-herds;  and,  on  the  o€her  hand, 
if  the  result  of  the  Arbitration  shall  be  to  deny  the  right  of  British  sealers 
to  take  seals  within  the  said  waters,  then  compensation  shall  be  made  by 
(treat  Britain  to  the  Tnited  States  (for  itself,  its  citizens  and  lessees)  for 
this  agreement  to  limit  the  island  catch  to  seven  thousand  five  hundred  a 
seasou,  upon  the  basis  of  the  difiereuce  between  this  number  and  such 
larger  catch  as  iu  the  opiuion  of  the  Arbitrators  might  have  been  taken 
without  an  undue  diminution  of  the  seal-herds. 

The  amount  awarded,  if  any,  iu  either  ease  shall  be  such  as  under  aU 
the  circumstances  is  juHt  and  equitable,  and  shall  be  promptly  paid. 

AuTicLK  VI.  This  Convention  may  be  denounced  by  either  of  the  High 
Contracting  Parties  at  any  time  after  the  thirty-first  day  of  October,  one 
thousand  eight  hundred  an<l  ninety-three,  on  giving  to  the  other  Party 
two  months  notice  of  its  tt^rnii nation ;  and  at  the  expiration  of  such  notice 
the  Convention  shall  ceaHe  to  be  iu  force. 

Aktici-k  VII.  The  present  Convoutiou  shall  be  duly  ratified  by  the  Pres- 
ident of  the  United  Staten,  by  and  with  the  advice  and  consent  of  the 
Senate  thereof,  and  by  Her  Britannic  Majesty;  aud  the  ratifications  shall 
be  exchanged  either  at  Washiugton  or  at  London  as  early  as  possible. 

In  faith  whereof,  we,  the  respective  Plenipotentiaries  have  signed  this 
Convention  aud  have  hereunto  aflixed  our  Seals. 

Done  in  duplicate  at  Washington,  this  eighteenth  day  of  April,  one  thou- 
sand eight  huudred  and  ninety-two. 

•James  G.  Blaine.  [seal.] 

Julian  Pauncefote.     [seal,] 

Convention  for  the  settlement  of  claims  presented  hy  Great  Britmn  against  ikt 
United  States  in  virtue  of  the  Convention  of  February  SO,  189$, 

[(JoiicIndtMl  Foliruary  8,  189():  rutitioation  udviHed  by  tlio  Senate,  with  amendments,  April 
15,  1896;  nititU'd  by  tlu>  l'ro«idcnt  April  23,  1896;  ratilied  by  Her  Britannic  MiyeBty 
May  14,  1896:  ratiflcatioim  cxrhanged  June  3,  1896;  proclaimed  Jane  11,  1896. 

Whereas,  a  Convention  betweiMi  the  Governments  of  the  United  States 
of  America  aud  Great  Britain,  providing  for  the  settlement  of  claims  pre- 
sented by  Great  Britain  agaiiust  tlie  Cnited  States  in  virtue  of  the  Con- 
vention of  February  21),  18i>2,  betwe<'U  the  same  High  Contracting  Parties, 
was  con<>]nded  aud  sigui'd  by  their  respective  Plenipotentiaries  at  the 
City  of  Washington,  on  the  eighth  day  of  February  1896,  which  Conven- 
tion, being  in  the  English  language,  and  as  amended  by  the  Senate  of  the 
I'nited  States,  is  woro  for  word  as  follows; 

Whereas  by  a  Treaty  between  the  United  States  of  America  and  Hei 
Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  aud  Ireland, 
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Binned  at  Washington  on  February  29,  1892,  the  quoHtious  which  had 
fti^sen  between  their  respective  Governments  coDcernin^  the  jurisdictional 
i^^bts  of  the  United  States  in  the  waters  of  I3ehrin[^  gea,  and  concerning 
^lao  the  preservation  of  the  fur-seal  in,  or  habitually  rosortiug  to,  the  said 
^«a,  and  the  rights  of  the  citizens  and  subjects  of  either  country  as  re- 
cords the  taking  of  fur-seal  in,  or  habitually  resorting  to,  the  said  waters, 
^^V'ere  submitted  to  a  Tribunal  of  Arbitration  as  therein  constituted; 

And  whereas  the  High  Contracting  Parties  having  found  themselves 
ii^Hable  to  agree  upon  a  reference  which  should  include  the  question  of 
t^lie  liability  of  each  for  the  injuries  alleged  to  have  been  sustained  by  the 
o-tlier,  or  by  its  citizens,  in  connection  with  the  claims  presented  and 
^I'^ed  by  it,  did,  by  Article  VIII.  of  the  said  Treaty,  agree  that  either  party 
might  submit  to  the  Arbitrators  any  questions  of  fact  involved  in  said 
olAims  and  ask  for  a  finding  thereon,  the  question  of  the  liability  of  either 
Oovemment  on  the  facts  found  to  be  the  subject  of  farther  negotiations ; 
And  whereas  the  Agent  of  Great  Britain  did,  in  accordance  with  the 
proyisions  of  said  Article  VIII.,  submit  to  the  Tribunal  of  Arbitration  cer- 
tain findings  of  fact  which  were  agreed  to  as  proved  by  the  Agent  of  the 
VJnited  States,  and  the  Arbitrators  did  unanimously  find  the  facts  so  set 
forth  to  be  true,  as  appears  by  the  Award  of  the  Tribunal  rendered  on  the 
15th  day  of  August  1893; 

And  whereas  in  view  of  the  said  findings  of  fact  and  of  the  decision  of 
the  Tribunal  of  Arbitration  concerning  the  jurisdictional  rights  of  the 
United  States  in  Behring  Sea  and  the  right  of  protection  or  property  of 
the  United  States  in  the  fur-seals  frequenting  the  islands  of  the  United 
States  in  Behring  Sea,  the  Government  of  the  United  States  is  desirous 
that  in  so  far  as  its  liability  is  not  already  fixed  and  determined  by  the 
findings  of  fact  and  the  decision  of  said  Tribunal  of  Arbitration,  the 
question  of  such  liability  should  be  definitely  and  fully  settled  and  deter- 
mined, and  compensation  made,  for  any  injuries  for  which,  in  the  contem- 
plation of  the  Treaty  aforesaid,  and  the  award  and  findings  of  the  Tribunal 
of  Arbitration  compensation  may  be  due  to  Great  Britain  from  the  United 
States ; 

And  whereas  it  is  claimed  by  Great  Britain,  though  not  admitted  by  the 
United  States,  that  prior  to  the  said  award  certain  other  claims  against 
the  United  States  a«*crued  in  favor  of  Great  Britain  on  account  of  seizures 
of  or  interference  with  the  following  named  British  sealing  vessels, — to 
wit,  the  WandertTf  the  Winifred^  the  Henrietta  and  the  Oscar  and  Hatiiey 
and  it  is  for  the  mutual  interest  and  convenience  of  both  the  High  Con- 
tracting Parties  that  the  liability  (»f  the  United  States,  if  any,  and  the 
amount  of  compensation  to  be  paid,  if  any,  in  respect  of  such  claims  and 
earh  of  them  should  also  be  determined  under  the  provisions  of  this  Con- 
vention— all  claims  by  Great  Britain  un<ler  Article  V.  of  the  Modus  Vivendi 
of  April  18,  1892  for  the  abstention  from  fishing  of  British  sealers  during 
the  pendency  of  said  arbitration  having  been  definitely  waived  before  the 
Tribunal  of  Arbitration : 

The  United  States  of  America  and  Her  Majesty  the  Queen  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  to  the  end  of  concluding  a  Conven- 
tion for  that  purpose,  have  appointed  as  their  respective  Plenipotentiaries: 
The  President  of  the  United  States,  the  Honorable  Richard  Olney,  Sec- 
retary of  State;  and  Her  Majesty  the  Queen  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  the  Right  Honorable  Sir  Julian  Pauncefote, 
5627— VOL.  5 24 
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G.  C.  B.,  (t.  C.  M.  O.,  Her  Majesty's  Ambassador  Extraordinary  and  Plcc*^' 
potentiary  to  tho  United  States; 

Who,  after  having  cominunicated  to  each  other  their  respective  fc*--^^ 
powers,  which  were  foand  in  dun  and  proper  form,  have  agreed  to  aK*^ 
concluded  the  following  Articles: 

AuTicLR  I.  The  High  Contracting  Parties  agree  that  all  claims  on  ^^' 
count  of  injuries  sustained  by  persons  in  whose  behalf  Great  Britain      ^^ 
entitled  to  claim  compensation  from  the  Tnited  States  and  arising  *''>' 
virtue  of  the  lYeaty  aforesaid,  the  award  and  the  findings  of  the  ss*-^^ 
Tribunal  of  Arbitration,  as  also  the  additional  claims  specified  in  the  S^^" 
paragraph  of  the  preamble  hereto,  shall  be  referred  to  two  Commissiono*"^' 
one  of  whom  shall  be  appointe<l  by  the  President  of  the  United  St»t-^^» 
and  the  other  by  Iler  Britannic  Majesty,  and  each  of  whom  shall     ^'^ 
learned  in  the  law.     Appended  to  this  Convention  is  a  list  of  the  cl»i**-*^ 
intentb'd  to  bo  referred. 

Article  II.  The  two  Commissioners  shall  meet  at  Viotoria,  in  the  Fv^^'^' 
ince  of  British  Columbia,  Canada,  iw  soon  as  practicable  after  the  exchax>  ^^ 
of  the  ratifications  of  this  Convention,  and,  after  taking  an  oath  that  tl^^^ 
will  fairly  and  impartially  investigate  the  claims  referred  to  them  ^^^ 
render  a  Just  decision  thereon,  they  shall  i>roceed  jointly  to  the  disclu^^^^ 
of  their  duties. 

The  ('omniisHion  shall  also  sit  at  San  Francisco,  California,  as  well 
Victoria,  provided  either  (.Commissioner  shall  so  refiuest  if  he  shall  h& 
opinion  that  the  iuterehts  of  justice  shall  so  require,  for  resisons  to  bo 
corded  on  the  minutes. 

Article  III.  The  said  Couniiissioners  shall  determine  the  liability  of  t>  -^  r 
United  States,  if  any,  in  respect  of  each  claim  and  assess  the  amount  ^^  ^ 
compensation,  if  any,  to  bo  paid  on  account  thereof— so  far  as  they  ^h^*'"^^ 
b(^  able  to  agree  thereon — and  their  decision  shall  be  accepted  by  the  t  ^^ 
Governments  as  final. 

They  shall  be  authorized  to  hear  and  examine,  on  oath  or  afflrmatio 
which  each  of  said  C<Mnmissioner8  is  hereby  empowered  to  administer 
receive^  every  <iuc8tion  of  fact  not  found  by  the  Tribunal  of  Arbitratio^'^^ 
and  to  receive  all  suitable  authentic  testimony  concerning  the  same;  fin  ^ 
the  Government  of  the  Unit<;d  States  shall  have  the  right  to  raise  the  qu 
tion  of  its  liability  before  the  Commissioners  in  any  case  where  it  shaJl  hr 
proved  that  the  vessel  was  wholly  or  in  part  the  actual  property  of  a  cit^ 
zen  of  the  llnite<l  States. 

The  said  Coiumittsion,  when  sitting  at  San  Francisco  or  Victoria,  shal 
have  and  exercise  all  such  powers  for  the  procurement  or  enforcement  o 
testimony  as  may  hereafter  be  provided  by  appropriate  legislation. 

Article  IV.  The  Couimissioners  may  appoint  a  Secretary  and  a  clerk  o 
clerks  to  assist  them  in  the  transaction  of  the  business  of  the  Commission^ 

Article  V.  In  the  cases,  if  any,  in  which  the  Commissioners  shall  fail^ 
to  agree,  they  shall  transmit  to  each  Government  a  joint  report  stating  in 
detail  the  points  on  which  they  dilVer,  and  the  grounds  on  which  their 
opinions  have  be(Mi  formed;  and  any  such  ditl'erence  shall  be  referred  for 
final  adjustment  to  an  Umpire  to  be  ap])ointed  by  the  two  Governments 
jointly,  or,  in  case  of  disagreement,  to  be  nominated  by  the  President  of 
the  Swiss  Confederation  at  the  re«pic.st  of  the  two  Governments. 

Article  VI.  In  case  of  the  death,  or  incapacity  to  serve,  from  sickness 
or  any  other  cause,  of  either  of  the  two  Conmiissioners,  or  of  the  Umpire, 
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If  any,  his  place  shall  be  filled  in  the  manner  herein  provided  for  the  orig- 
inal appointment. 

Article  VII.  Each  Government  shall  provide  for  the  remuneration  of 
^tJie  Commissioner  appointed  by  it. 

The  remuneration  of  the  Umpire,  if  one  shonld  be  appointed,  and  all 
oontingent  and  Incidental  expenses  of  the  CommiHsion,  or  of  the  Umpire, 
shall  be  defrayed  by  the  two  Governments  in  equal  moieties. 

Akticlb  YIII.  The  amount  awarded  to  Great  Britaiu  under  this  Couven- 
t^ion  on  acconnt  of  any  claimant  shall  be  paid  by  the  Government  of  the 
United  States  to  the  Government  of  Her  Britannic  Majesty  within  six 
vnontbs  after  the  amount  thereof  shall  have  been  finally  ascertained. 

Article  IX.  The  present  Convention  shall  be  duly  ratified  by  the  Presi- 
dent of  the  United  States  of  America,  by  and  with  the  advice  and  consent 
€^f  the  Senate  thereof,  and  by  Her  Britannic  Majesty;  and  the  ratifications 
dliall  be  exchanged  either  at  Washington  or  at  London  within  six  months 
firom  the  date  hereof,  or  ftirlier,  if  possible. 

'     In  faith  whereof,  we,  the  respective  Plenipotentiaries,  have  signed  this 
Oonvention  and  have  hereunto  atfixed  our  seals. 

Done  in  duplicate  at  Washington,  the  eighth  day  of  February  1896. 

RiCIIAKD   OlNEY.  [seal.] 

Julian  Pauncefotk.     [seal.] 

APPENDIX    OK    t'LAIMS. 

Claims  submitted  to  the  Tribunal  of  Arbitration  at  Paris. 


Name  of  vessoL 


Date  of  seiz- I  Approximate    distance    from   laud 
lire.  1  wlien  seized. 


CkroliD*.. 
Thorn  ton. 
Oairard. . . 
FkTorite . 


Aug.  1,1886 

Aug.  1,1886 

Aug.  2.1880 

Aug.  2,1886 


United 
States  ves- 
sel making 

seizure. 


Anna  Beck '  July 

W.P.Sayward July 

Dolphin July 

Once July 


Alfred  Adams 

Ada 

Trianiph 

Jnsnita I  J  uly 

Pathfinder •  July 

Triumph ;  July 


Aug 
Aug. 
Aug 


2, 1887 
9, 1887 
12, 1887 
17.  1887 
10. 1887 
25, 1887  ; 
4,1887 
31,  1889 
2U.  1881) 
11,1889 


Black  IHaraond July  11. 1889 

XUy I  Aug.   6,1889 

Ariel !  Julv  30,1889 

Kati* i  Aug.  13. 1889 

Hinnie July  15.1889 

I^athflnder Mar.  27,1890 


75  miles 

70  miles 

115  miles 

Warned  by  Cor  win  in  about  same 

Onward. 

66  miles I 

59  miles i 

40  miles i 

96  miles ' 

62  mi les i 

15  miles | 

Warned  by  Rush  not  to  enter  Bebrin 

66  miles 

50  miles 

Ordereil  out  of  Behring  Sea  by  Kush 

to  position  when  warned. 

35  miles , 

66  miles ; 

Ordered  out  of  Behring  iSea  by  Kusli 

do : I 

65  miles 

Seizetl  in  Neah  Bay 


Corwln. 
Corwin. 
Corwin. 
position  as 

Rush. 
Rush. 
Rush. 
Rush. 
Kush. 
Bear. 
ig  Sea. 
Kush. 
Rush. 
1— Query  as 

Rush. 
Rush. 

Rush. 
Rush. 
Corwin. 


Per«)nal  Claims 1886 

I'enonal  Claims 1887 

Costs  in  Say  ward  Case. 


ADDITIONAL  CLAIMS. 


Janderer 1887-89 

yinifted 1891 

Henrietta 1892 

OMaraodHatiie 1892 
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HAYTI. 

Protocol  for  the  submission  to  an  arbitrator  of  the  dainu  of  Jntonio  Pellet 

and  J.  //.  Lazare  against  Hayii, 

[Signed  May  28.  1884.] 

Wbereafl  the  Government  of  the  United  States  of  America  has  preeen 
to  the  (lovernmt^nt  of  Hayti  the  claims  of  Antonio  Pelletier  and  A.  H. 
Lazare  for  indemnity  for  acts  against  person  and  property  alleged  to  have 
been  done  by  Haytian  anthorities;  and 

Whereas  the  Government  of  Hayti  has  persistently  denied  its  liability 
in  the  premises;  and 

Whereas  the  Honorable  William  Strong,  formerly  one  of  the  Justices  of 
the  Supreme  Court  of  the  lJnit«^d  States  of  America,  inspires  both  the  con- 
tracting parties  will  full  contidence  in  his  learning,  ability  and  impartial- 
ity: therefore 

The  undersigned  Frederick  T.  Frelinghuysen,  Secretary  of  State  of  the 
United  States,  and  Stephen  Preston,  Envoy  Extraordinary  and  Minister 
Plenipotentiary  of  the  Republic  of  Hayti,  duly  empowered  thereto  by 
their  respective  governments,  have  agreed  upon  the  stipulations  contained 
in  the  following  articloH. 

Akticlk  I.  The  said  claims  of  Antonio  Pelletier  and  A.  H.  Lazare  against 
the  Republic  of  Hayti  shall  be  referred  to  the  said  Honorable  William 
Strong,  a8  sole  Arbitrator  thereof,  in  conformity  with  the  conditions  here- 
inafter laid  down. 

Article  II.  The  following  facts  as  to  these  two  claims  are  admitted  by 
the  Government  of  Hayti. 

AS  TO   ANTONIO   PELLETIER: 

That  Pelletier  was  master  of  the  bark  William^  which  vessel  entered 
Fort  Liberti'*  about  the  date  claimed  (Slst  March  1861);  that  the  master 
and  crew  were  arrested  and  tried  on  a  charge  of  piracy  and  attempt  at 
slave  trading;  that  Pelletier,  the  master,  was  sentenced  to  be  shot  and  the 
mate  and  other  members  of  the  crew  to  various  terms  of  imprisonment; 
that  the  Supreme  Court  of  Hayti  reversed  the  judgment  as  to  Pelletier, 
and  sent  the  case  to  the  Court  at  Cape  Haytien,  where  he  was  retried,  and 
sentenced  to  live  years  imprisonment;  and  that  the  vessel,  with  her  tackle, 
was  sold,  and  the  proceeds  divi<led  between  the  Haytian  Government  and 
the  party  who,  claiming  to  have  suffered  by  her  acts,  proceeded  against 
the  vessel  in  a  Haytian  tribunal. 

A.s  TO  A.   II.  lazark: 

That  Lazare  cut<'red  into  a  written  contract  with  the  Haytian  Govern- 
ment, September  23,  1871,  for  the  establishment  of  a  National  Bank  at 
Port-au-Prince,  with  branches,  the  capital  being  fixed  at  $3,000,000,  and 
afterwards  redu<;od  to  $1,500,000,  of  which  capital  the  government  was  to 
furnish  one-third  part  and  Lazare  two-thirds;  that  the  bank  was  to  be 
opened  in  <me  year  from  the  date  of  the  contract,  and  an  extension  of 
forty-tive  days  <m  tliis  time  was  granted  on  Lazare's  request;  and  that  on 
the  day  when  the  Bank  was  to  be  opened  the  Haytian  Government,  alleg- 
ing that  Lazare  had  not  fultilled  his  part  of  the  engagement,  declared,  in 


TREATIES.  4769 

accordance  with  the  stipniations  of  Article  24  of  tbe  agreement,  the  con- 
tract null  and  void,  and  forfeited  on  his,  Lazare'8,  part. 

Article  III.  The  said  Arbitrator  shall  receive  and  examine  all  papers 
and  evi<lence  relating  to  said  claims,  which  may  be  presented  to  him  on 
behalf  of  either  government. 

If,  in  the  presence  of  such  papers  and  evidence  so  laid  before  him,  the 
said  arbitrator  shall  request  further  evidence,  whether  documentary  or 
by  testimony  given  under  oath  before  him  or  before  any  person  duly  com- 
missioned to  that  end,  the  two  governments,  or  either  of  them,  engage  to 
pn)cure  and  furnish  such  further  evidence  by  all  means  within  their  power, 
and  all  pertinent  papers  on  file  with  either  government  shall  be  accessible 
to  the  said  Arbitrator. 

Both  governments  may  be  represented  before  said  Arbitrator  by  Coun- 
sel, who  may  submit  briefs,  and  may  also  be  heard  orally  if  so  desired  by 
the  arbitrator. 

Artici^  IV.  Before  entering  upon  the  discharge  of  his  duties,  the  said 
Arbitrator  shall  snbscribe  to  the  following  declaration : 

'*  I  do  solemnly  declare  that  I  will  decide  impartially  the  claims  of 
Antonio  Pelletier  and  A.  H.  Lazare  preferred  on  behalf  of  the  Govern- 
ment of  the  United  States  against  the  Government  of  the  Republic  of 
Uayti;  and  that  all  questions  laid  before  me  by  either  government  in 
reference  to  said  claims  shall  be  decided  by  me  according  to  the  rules  of 
International  Law  existing  at  the  time  of  the  transactions  complained  of.^' 

Article  V.  The  said  Arbitrator  shall  render  his  decision,  separately,  in 
each  of  the  aforesaid  cases,  within  one  year  fVom  the  date  of  this  agree- 
ment. 

Article  VI.  Tbe  High  Contracting  parties  will  pay  equally  the  expenses 
of  the  Arbitration  hereby  provided ;  and  they  agree  to  accept  the  decision 
of  said  Arbitrator,  in  each  of  said  cases,  as  final  and  binding,  and  to  give  to  . 
such  decision  full  efi'ect  and  force,  in  good  faith,  and  withont  unnecessary 
delay  or  any  reservation  or  evasion  whatnoever. 

In  witness  whereof,  the  undersigned  have  hereunto  set  their  hands  and 
seals  this  twenty-eighth  day  of  May  1884. 

Fredk.  T.  Frelinghuysen.     [l.  8.] 
Stephen  Preston.  [l.  s.] 

Additional  protocol  of  agreement  made  for  the  purpose  of  ejctending  to  the  28 
July  1885  the  term  provided  by  the  protocol  of  afjreement  signed  at  Wash- 
ington for  the  submission  to  an  arbitration  of  the  claims  called  Lazare  and 
Pelletier, 

Whereas  the  Government  of  the  T'nited  States  has  expressed  to  the 
Hay  tian  Government  the  belief  that  the  decision  of  the  Arbitrator  named 
in  virtue  of  the  Protocol  of  agreement,  signed  at  Washington  the  28  May 
1884  for  the  consideration  of  the  said  claims  cannot  be  rendered  the  28 
May  next,  conformably  to  the  provisions  of  Article  V.  of  the  said  Protocol; 

Whereas  a  new  delay  is  thus  recognized  as  necessary  to  favour  the 
decision  by  arbitration ; 

Whereas  the  Government  of  tbe  United  States  having  proposed  the  28 
J«ly  of  the  present  year  as  the  final  term,  the  Hay  tian  Government,  on  its 
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part  accepts  the  (lat«  of  the  28  July  1885  as  the  last  delay  for  the  consid- 
eratioii  of  the  claiuiH  Lazaro  and  Pelletior; 

For  these  considerations  and  reasons; 

The  undersigned.  John  Mercer  Langston,  Minister  Resident  of  the  United 
States  of  America  in  TIayti,  and  Brenor  Propb^te,  General  of  Division, 
Secretary  of  State  of  War  and  of  the  Marine,  charged  par  interim  of  the 
portfolio  of  Foreign  Relations,  duly  empowered  by  their  respective  Grov- 
eruments,  have  roncluded  the  agreement  contained  in  the  following 
article: 

SoLR  Article. 

The  dato  of  the  28  .luly  1885  is  fixed  as  the  last  delay  in  which  shall  be 
delivered  the  decision  of  the  Arbitrator  charged  to  consider  the  claims 
known  under  the  namoof  olaims  Lazare  and  Pelletier. 

In  witness  whereof  the  undernigned  have  herennto  set  their  hands  and 
seals  this  twentieth  day  of  the  month  of  March  1885. 

John  Mercer  Langston.    [seal.] 
B.  I*ROPHfeTE.  [seal.] 

Protocol  for  the  ituhmiasion  to  an  arbitrator  of  the  claim  of  Charles  Adrieu 

Van  Bokkelen. 

[SijTued  May  24, 1888.] 

The  United  Stat4>8  of  America  and  the  Republic  of  Hayti^  being  mutually 
desirous  of  maintaining  the  good  relations  that  have  so  long  subsisted 
between  them  and  of  removing,  for  that  x>urpoRey  all  causes  of  difierence 
their  respective  re]»re8entative.s,  that  is  to  say:  Thomas  F.  Bayard,  Secre- 
tary of  State  of  the  Tnited  States,  and  Stephen  Preston,  Envoy  Extraor- 
dinary and  Minister  Plenipotentiary  of  the  Republic  of  Hayti,  have 
agreed  upon  and  signed  the  folh»wing  protocol: 

1.  It  having  been  claimed  on  the  part  of  the  United  States  that  the 
im]>risonment  of  Charles  Adrien  Van  Bokkelen,  a  citizen  of  the  United 
States,  in  llayti,  wan  in  derogation  of  the  ri^xhts  to  which  he  was  entitled 
as  a  citizen  of  the  United  States  nndei:  the  treaties  between  the  United 
States  and  Hayti,  which  the  (lovernment  of  the  latter  country  denies,  it 
irt  agreed  that  the  (piestions  raised  in  the  correspondence  between  the  two 
Governments  in  regard  to  the  imprisonment  of  the  said  Van  Bokkelen 
shall  be  referre*!  to  the  derision  of  a  person  to  be  agreed  npon  by  the 
Secretary  of  State  of  the  United  States  and  the  Envoy  Extraordinary  and 
Minister  Plenipotentiary  of  the  Republic  of  Hayti. 

2.  The  referee  so  chosen  shall  decide  the  <*ase  npon  such  papers  as  may 
be  i)resented  to  him  by  the  Secretary  of  State  of  the  United  States  and 
the  Minister  of  Hayti  respectively,  within  two  months  after  the  date  of 
his  appointment;  but  he  shall  not  take  into  consideration  any  question 
not  raised  in  the  correspondcn<*e  between  the  two  Governments  prior  to 
the  date  of  the  signature  of  this  protocol. 

H.  Each  (iovernnuMit  shall  submit  with  the  papers  presented  by  it  a 
brief  of  argument,  and  should  the  referee  so  desire,  he  may  reqnire  fur- 
ther argument,  oral  or  written,  to  be  mad<;  within  five  months  from  the 
date  of  his  appointment.     He  shall  render  his  decision  within  six  months 

from  said  date. 
4.  A  reasonable  fee  to  the  Referee  shall  be  paid  by  the  Government  of 

Hayti. 
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5.  Any  award  ma^le  Bhall  be  final  and  concluBivo  and,  if  in  favor  of  the 
claimant,  shall  be  paid  by  the  Governmout  of  Hayti  within  twelve  (12) 
mouths  of  the  date  of  snch  award. 

Done  in  duplicate,  at  Washington  this  24th  day  of  May,  one  thousand 
eight  hundred  and  eighty-eight. 

T.  F.  Bayard.  [seal.] 

Stephen  Pkeston.     [seal.] 

MEXICO. 

Ctmvt%tianfor  the  adjustment  of  claims  of  citizens  of  the  United  States  against 

Mexico. 

[CoDcladed  April  11,  1839;  ratifications  exchangeil  at  Wa8hin;;ton  April  7,  1840;   pro- 
claimed April  8,  1840.] 

Whereas  a  convention  for  the  adjustment  of  ciaims  of  citizens  of  the 
rnite<l  States  upon  the  Government  of  the  Mexican  Kepnblic  was  con- 
cluded and  signed  at  Washington  on  the  10th  day  of  Keptcniler  1838, 
which  convention  was  not  ratified  on  the  ])art  of  the  Mexican  Government, 
on  the  alleged  ground  that  the  consent  of  His  Majesty  the  King  of  Prus- 
sia to  provide  an  arbitrator  to  act  in  the  case  provided  by  said  convention 
conld  not  be  obtained ; 

And  whereas  the  parties  to  said  convention  arc  still,  and  etiually,  desir- 
ous of  terminating  the  discussions  which  have  taken  place  between  them 
in  respect  to  said  claims,  arisini;  from  injuries  to  the  pci^sons  and  X)roperty 
of  citizens  of  the  United  States  by  Mexican  authorities,  in  a  manuer 
eqnally  advantageous  to  the  citizens  of  the  Uuited  States,  by  whom  said 
injuries  have  been  sustained,  and  more  convenient  to  Mexico  than  that 
provided  by  said  convention: 

The  President  of  thc^  United  States  has  named  for  this  purpose,  and  fur- 
nished with  full  ])owers,  John  Forsyth,  Secretary  of  State  of  the  said 
United  States ;  and  the  President  of  the  Mexican  Republic  has  named  His 
Excellency  Senor  Don  Franciseo  Pizarro  Martinez,  accredited  as  Envoy 
Extnumlinary  and  Minister  Plenipotentiary  of  the  Mexican  Republic  to 
the  United  States,  and  has  furnished  him  with  full  powers  for  the  same 

pnn»^w« ; 

And  the  said  Plenipotentiaries  have  agreed  upon  and  concluded  the 
following  articles : 

Article  I.  It  is  agreed  that  all  claims  of  citizens  of  the  United  ^States 
upon  the  Mexican  (iovernment,  statements  of  wliicth,  .soliciting  the  inter- 
position of  the  Government  of  the  l'nite<l  ^States,  have  been  presented  to 
the  Department  of  State  or  to  the  diplomatic  a;4ent  of  the  United  States 
at  Mexico  until  the  signature  of  this  convention,  shall  be  referred  to  four 
commissioners,  who  shall  form  a  board,  and  be  appointed  in  the  following 
manner,  namely :  two  eommissioners  shall  be  appointed  by  the  President 
of  the  United  Statics,  by  and  with  the  advice  and  consent  of  the  Senate 
thereof,  and  two  comniissi(»ners  by  the  {'resident  of  thi^  Mexican  Republic. 
The  said  commissi<uiers,  so  appointed,  shall  be  sworn  impartially  to  exam- 
ine and  decide  upon  the  s.-iid  claims  according  to  such  evidence  as  shall 
be  laid  before  them  on  the  part  (»f  the  l.'nited  States  and  the  Mexican 
Bepnblic  respectively. 

Abticlb  II.  The  said   board  shall  have  two  secretaries,  versed  in  the 
Eogliab  and  Spanish  languages;  out;  to  be  ap])ointed  by  the  Pre&lduTiVt  ol 
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tho  United  States,  by  and  with  the  advice  and  consent  of  the  Se0^^ 
then>of,  and  the  other  by  the  Prenident  of  the  Mexican  Republic.  ^<^" 
the  said  Secretaries  shall  be  sworn  faitbfnlly  to  discharge  tiieir  duty  ^^ 
that  capacity. 

Aktk'LR  III.   The  said  board  shall  meet  in  the  city  of  Wa8hing^'i>^^ 
within  thrt'e  mouths  after  the  exchange  of  the  ratifications  of  this  9^^^' 
yeution,  and  within  ei^htei^n  months  from  the  time  of  its  meeting  sIb^^ 
terminate  its  duties.    The  Secretary  of  State  of  the  United  States  sh^^*^^' 
immediately  after  tho  exchange  of  the  ratifications  of  this  couveuti^^^* 
give  notice  of  the  time  of  the  meeting  of  the  said  board,  to  be  publisl^-  ^ 
in  two  newspapers  in  Washington,  and  in  such  other  papers  as  he  nm-  '^^ 
think  proper. 

Articlk  IV.  All  documents  which  now  art^  in,  or  hereafter,  during  W- 
continuanee  of  the  conmiissicm  constituted  by  this  convention,  may  001^=^^ 
into  the  possession  of  the  Department  of  State  of  the  United  States,  ^^ 

relation  to  the  aforesaid  claims,  shall  be  delivered  to  the  board.    The  Me^^^^' 
lean  Government  shall  furnish  all  such  doeuments  and  explanations  ^ 

may  be  in  their  possession,  for  the  adjustment  of  the  said  claims  aocor*"    ^ 
iug  to  the  principles  of  justice,  tlie  law  of  nations,  and  the  stipnlatio 
of  the  treaty  ot*  amity  and  <M)mmerce  between  the  United  States  and  Me: 
ico  of  the  oth  of  April  IH'M;   tho  said  documents  to  be   specified 
demanded  at  the  iustanre  uf  the  said  commissioners. 

AuTiCLK  V.  The  said  commissioners  shall,  by  a  report  under  their  han 
and  seals,  decide  upon  the  justice  of  the  said  claims  and  the  amount 
comp<>nsati()n,  if  any,  diit>  from  tlie  Mexican  Government  in  each  case. 

Ahticlk  VI.  It  is  aj^rced  that  if  it  should  not  be  convenient  for  th^ 
Mexican  (Toverument  to  pay  at  onco  the  amount  so  found  due,  it  shall 
at  liberty,  immediately  after  the  decisions  in  the  several  cases  shall  hav 
taken  place,  to  issue  Treasury  notes,  receivable  at  the  maritime  custom 
houses  of  the  Republic  in  payment  of  any  duties  which  maybe  due  0 
imposed  at  said  custom  hous(>s  upon  <;oo(l8  enten)d  for  importation  or  ex 
portation ;  said  Treasury  notes  to  bear  interest  at  the  rate  of  eight  per 
centum  per  annum  from  the  date  of  the  award  on  the  claim  in  payment  of 
which  sai<l  Treasury  notes  shall  have  been  issued  until  that  of  their  re- 
ceipt at  the  Mexican  custom-houses.     But  as  the  presentation  and  receipt 
of  said  Treasury  notes  at  said  custom-houses  in  large  amounts  might  be 
inconvenient  to  the  Mexican  (ioverniuent,  it  is  further  agreed  that,  in  such 
case,  the  obligation  of  said  (iovernment  to  receive  them  in  payment  of 
duties,  as  above  stated,  may  l)e  limited  to  one-half  the  amount  of  said 
duties. 

Artk'LK  VII.  It  is  further  a«^reed  that  in  theeventof  the  commissioners 
ditfering  in  reflation  to  the  aforesaid  claims,  they  shall,  jointly  or  severally, 
draw  up  a  report,  stating,  in  detail,  the  points  on  which  they  ditfer,  and 
the  grounds  u])on  wiiich  their  resjiectivc  opinions  have  been  formed.  And 
it  is  agreed  that  the  said  report  or  reports,  with  authenticated  copies  of 
all  docuuients  ujioii  which  they  may  be  founiled,  shall  be  roferre*!  to  the 
decision  of  His  Majesty  the  Kin;^  of  I'russia.  But  as  the  documents  re- 
lating to  the  aforesaid  claims  are  so  voluminous  that  itcanuot  be  expected 
His  Prussian  Majesty  would  be  willinj^  or  able  pers«»nally  to  investigate 
them,  it  is  agreed  that  he  shall  appoint  a  person  to  act  as  an  arbiter  in  his 
behalf;  that  the  person  so  appointed  shall  proceed  to  Washington;  that  his 
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^^Velling  expenses  to  that  city  and  from  thence  on  his  retam  to  his  place  of 
^^idence  in  Prnssia,  shall  be  defrayed,  one-half  by  the  United  States  and 
^^e  iialf  by  the  Mexican  Republic ;  and  that  he  shall  receive  as  a  compensa- 
tion for  his  services  a  sum  equal  to  one-half  the  compensation  that  may  be 
Allowed  by  the  United  States  to  one  of  the  commissioners  to  be  appointed 
^.v  them,  added  to  one-half  the  compensation  that  may  be  allowe<l  by  the 
Mexican  Government  to  one  of  the  commissioners  to  be  appointed  by  it. 
^Aod  the  compensation  of  such  arbiter  shall  be  paid,  one-half  by  the 
CJnited  States  and  one-half  bv  the  Mexican  Government.  ■ 

Article  VIII.  Immediately  after  the  signature  of  this  convention,  the 
■Plenipotentiaries  of  the  contracting  parties  (both  being  thereunto  com- 
petently authorized)  shall,  by  a  joint  note,  addressed  to  the  Minister  for 
Foreign  Affairs  of  His  Majesty  the  King  of  Prussia,  to  be  delivered  by  the 
2hf  inister  of  the  United  States  at  Berlin,  invite  the  said  monarch  to  appoint 
&T1  ampire  to  act  in  his  behalf  in  the  manner  above  mentioned,  in  case 
this  convention  shall  be  ratified  respectively  by  the  (lovernments  of  the 
United  States  and  Mexico. 

Ajrticlb  IX.  It  is  agreed  that,  in  the  event  of  His  Pnissian  Majesty's 
rleclining  to  appoint  an  um])ire  to  act  in  his  behalf,  as  aforesaid,  the  con- 
tracting parties,  on  being  informed  thereof,  shall,  without  delay,  invite 
Her  Britannic  Majesty,  and  in  case  of  her  declining,  His  Majesty  the  King 
nf  the  Netherlands,  to  appoint  an  umpire  to  act  in  their  behalf,  respec- 
biTely,  as  above  provided. 

Canventian  for  the  settlement  of  claims. 

Conrlnded  Jnly  4,18<S8:    ratiflcationH  exchanged  at  Waahiugton  February  1.  I860;  pro 

elaimeil  Fi-bruary  1, 1869.  J 

Whereas  it  is  desirable  to  maintain  and  increase  the  friendly  feelings 
.between  the  United  States  and  tlie  Mexican  Kepublic,  and  so  to  strengthen 
•he  system  and  principles  of  republican  government  on  the  American 
Continent;  and  whereas  since  the  signature  of  the  treaty  of  Guadalupe 
hiidalgo,  of  the  2d  of  February  1848,  claims  and  complaints  have  been 
^ade  by  citizens  of  the  United  States,  on  aerount  of  injuries  to  their 
^rdons  and  their  property  by  authorities  of  that  republic,  and  similar 
tlaims  and  complaints  have  been  made  on  account  of  injurien  to  the  per- 
^ns  and  property  of  Mexican  citizens  by  authorities  of  the  United  States, 
►he  President  of  the  Unite<l  States  of  America  and  the  President  of  the 
Mexican  Republic  have  resolved  to  conclude  a  convention  for  the  adjust- 
tieut  of  the  sai<l  claims  and  com])laintH,  and  have  named  as  their  Pleuipo- 
^nt  iaries,  the  President  of  the  United  States,  William  H.  Seward,  Secretary 
i>f  State;  and  the  President  of  the  Mexic.in  Republic,  Matias  Romero, 
Accredited  as  Envoy  Extraordinary  and  Minister  Plenipotentiary  of  the 
k^exican  Republic  to  the  UnitiMl  States;  who,  after  having  communicated 
o  each  other  their  respective  fnll  powers,  found  in  good  and  due  form, 
lave  agree<l  to  the  following  articles: 

Articlk  I.  All  claims  on  the  part  of  corporations,  companies,  or  private 
individuals,  citizens  of  the  United  States,  upon  the  (iovernment  of  the 
^f  exican  Republic,  arising  from  injuries  to  their  ])eraons  or  property  by 
iMithorities  of  the  Mexican  Republic,  and  all  claims  on  the  part  of  corpora- 
tions, companies,  or  private  individuals,  citizens  of  the  Mexican  Republl 
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n|K>n  tb«  Oovernin^nt  of  the  l.'nitMl  StateB,  mriung  froai  iajiirM  to  tkei^ 
p«;r4onii  or  profierty  hy  aatboriticM  of  the  L'nitfed  Slates,  which  may  hav^ 
If^fu  pr«!Ment4*d  to  either  Gov**niDieot  for  its  interporitioa  with  the  other" 
murti  th«r  niin^atiire  of  th#>  treaty  of  Goadalape  Hidal^  between  the 
t'ttitfjl  Stat^A  and  the  Mexican  Kepablic  of  the  :Sd  of  Febmary  1^18. and 
which  y«;t  r<;rnain  uuttettltnl.  Mtt  well  an  any  other  aoeh  elaimt  which  may 
)h?  prenent^'^l  within  the  tim#'  h«'reinaft*-r  specified,  shall  be  referred  to  two 
c^ymmiiMiontfirfi,  one  to  )>c  a|ip<»inte4l  by  the  PreaideDt  of  the  United  Statea, 
by  an<l  with  th«)  ;i*lvic«;  and  consent  of  the  Sonate.  and  one  by  the  Presi- 
dent of  tbf!  Mexican  Republic.     In  case  of  the  deaths  absence,  or  incapac- 
ity offrithi'r  r'^rnmisiiioner,  or  in  the  evtrnt  of  either commissioiier  omitting 
or  resMin^  to  act  at*  nurh.  the  Pnrsidtrnt  of  the  United  States  or  the  Presi- 
dent <»f  th«?  Mf;xican  Kepiiblic.  rfspectively,  shall  forthwith  name  another 
|»erM>n  to  a/; t  as  comminiiioner  iu  the  place  or  stead  of  the  commissioner 
oriKinally  named. 

TUt'.  comfninsionerH  ho  named  shall  meet  at  Washington  within  six  mouths 
aft«;r  the  exchange  of  the  ratiHratioos  of  this  convention,  and  shall, 
bi'fore  proc4*e<ling  to  business,  make  and  nabscribe  a  solemn  declaration 
that  they  will  impartially  and  rarefnlly  examine  and  decide,  to  the  best  of 
thfrir  judgment,  and  according  to  public  law,  justice  and  equity,  withoat 
fear,  favor,  or  affection  to  their  own  country,  upon  all  such  claims  above 
Hpecificd  afi  nliall  be  laid  before  them  on  the  part  of  the  Governments  of  the 
Tnited  Htati'H  and  of  the  Mexican  Kepnblic,  respectively;  and  snch 
declaration  nhall  he  entered  on  the  record  of  their  proceedings. 

The  coMifniHHionern  shall  then  name  Home  third  person  to  act  as  an  umpire 
in  any  cane  or  cmhch  on  which  they  may  themselveH  differ  in  opinion.  If 
they  Hhonld  not  he  able  to  a^ree  upon  the  name  of  such  third  per8on,  they 
Hhall  each  name  a  person,  and  in  <'ach  and  every  csho  in  which  the  com- 
miHKionerH  may  difl'er  in  opinion  aH  U)  the  decision  which  they  ought  to 
^ive,  it  Mhall  be  <let4'Tmine<l  by  lot  which  of  the  two  personH  so  name<l  shall 
be  nnipire  in  that  ]>articnlar  case.  The  ])erHou  or  persons  so  to  be  chosen 
to  be  umpire  Hhall,  before  proceeding  to  act  as  such  in  any  case,  make  and 
nulmciibe  a  solemn  declaration  in  a  form  similar  to  that  which  shall  already 
have  been  made  and  subscrihcd  by  the  commissioners,  which  shall  be 
entered  on  the  record  ol'  their  pnxeedin^s.  In  the  event  of  the  death, 
absence,  or  incapacity  of  such  person  or  persons,  or  of  his  or  their  omitting, 
or  dediniiiKf  or  ceasing  to  act  as  such  umpire,  another  and  different  per- 
son shall  be  named,  as  at'oresaid,  to  act  as  such  umpire,  in  the  place  of  the 
person  so  originally  named,  sis  aforesaid,  and  shall  make  and  subscribe 
such  declarati<in  as  aforesaid. 

Ainni.K  II.  The  commissioners  shall  then  conjointly  proceed  to  the 
investigation  and  ileciNion  of  the  claims  which  shall  be  presented  to  their 
notice,  in  such  order  and  in  such  manner  as  they  may  conjointly  think 
proper,  but'  upon  such  evidence  or  information  only  as  shall  be  furnished 
by  or  on  behalf  of  tlnir  respective  jjovernments.  They  shall  bo  bound  to 
receive  an<l  peruse  all  writti-n  documents  or  stat^'uieuts  which  may  be  pre- 
sented to  theui  bv  or  on  behalf  of  their  respective  j^ovemments  in  support 
of,  or  in  answer  to  any  claim,  and  to  hear,  if  reipiired,  one  person  on  each 
side  on  behalf  of  each  ^^overnnient  on  eiich  and  every  separate  claim. 
Should  they  fail  to  a^iee  in  o])iuion  n]>on  any  individual  claim,  they  shall 
call  to  their  assistance  the  umpire  whom  tliey  may  have  agreed  to  usme, 
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^^  irho  may  be  determined  by  lot,  as  the  case  may  be;  and  such  umpire, 

^fter  having  examined  the  evidence  adduced  for  and  against  the  claim, 

^Hd  after  having  heard,  if  required,  one  person  on  each  side  as  aforesaid, 

^>)d  consulted  with  the  commissioners,  shall  decide  thereupon  finally  and 

Without  appeal.    The  decision  of  the  commissioners  and  of  the  umpire 

^bmll  be  given  upon  each  claim  in  writing,  shall  designate  whether  any 

9nnk  which  may  be  allowed  shall  be  payable  in  gold  or  in  the  currency  of 

the  United  States,  and  shall  be  signed  by  them  respectively.    It  shall  be 

Competent  for  each  government  to  name  one  person  to  attend  the  commis- 

■ioners  as  agent  on  its  behalf,  to  present  and  support  claims  on  its  behalf, 

i^nd  to  answer  claims  made  upon  it,  and  to  represent  it  generally  in  all 

matters  connected  with  the  investigation  and  decision  thereof. 

Xhe  President  of  the  United  States  of  America  and  the  President  of  the 
Mexican  Republic  hereby  solemnly  and  sincerely  engage  to  consider  the 
decision  of  the  commissioners  conjointly,  or  of  the  umpire,  as  the  case 
may  be,  as  absolutely  final  and  coneluHive  upon  each  claim  decided  upon 
l>y  them  or  him,  respectively,  and  to  give  full  effect  to  such  decisions 
without  any  objection,  evasion,  or  delay  whatsoever. 

1%  is  agreed  that  no  claim  arising  out  of  a  transaction  of  a  date  prior  to 
the  2d  of  February  1848  shall  be  admissible  under  this  convention. 

Articlb  III.  Every  claim  shall  be  presented  to  the  commissioners 
within  eight  months  fh)m  the  day  of  their  first  meeting,  unless  in  any 
case  where  reasons  for  delay  shall  be  established  to  the  satisfaction  of  the 
commissioners,  or  of  the  umpire  in  the  event  of  the  commissioners  ditfer- 
ii^g  in  opinion  thereupon,  and  then  and  in  any  such  case  the  peiiod  for 
pTeaenting  the  claim  may  be  extended  to  any  time  not  exceeding  three 
months  lunger. 

The  commissioners  shall  be  bound  to  examine  and  decide  upon  every 
claim  within  two  years  and  six  mouths  from  the  day  of  their  first  meet- 
ii^g.  It  shall  be  competent  for  the  commissioners  conjointly,  or  for  the 
^iinpire  if  they  differ,  to  deride  in  each  case  A\'hether  any  claim  has  or  has 
not  been  duly  made,  preferred,  and  laid  before  them,  either  wholly  or  to 
^y  and  what  extent,  according  to  the  true  intent  and  meaning  of  this 
convention. 

Article  IV.  When  decisions  shall  have  been  made  by  the  commisnion- 
^n  Slid  the  arbiter  in  every  case  which  shall  have  been  laid  before  them, 
the  total  amount  awarded  in  all  the  cases  decided  in  favor  of  the  citizens 
of  the  one  party  shall  be  deducted  from  the  total  amount  awarded  to  the 
citizens  of  the  other  party,  and  the  balance,  to  the  amount  of  three  hun- 
^^  thousand  dollars,  shall  be  paid  at  the  city  of  Mexico  or  at  the  city 
of  Washington,  in  gold  or  its  equivalent,  within  twelve  months  from  the 
close  of  the  commission,  to  the  government  in  favor  of  whose  citizens  the 
in^ter  amount  may  havi^  been  awarded,  without  interest  or  any  other 
deduction  than  that  specified  in  Article  VI.  of  this  convention.  The  resi- 
due of  the  said  balance  shall  be  paid  in  annual  iustiillments  to  an  amount 
^ot  exceeding  three  hundred  tliousand  dollars,  in  gold  or  its  equivalent, 
iQaiiy  one  year  until  the  whole  sliall  have  been  paid. 

^BTicLK  V.  The  high  contracting  parties  agree  to  consider  the  result  of 
^® proceedings  of  this  commission  avS  a  full,  perfect,  and  final  settlement 
^  every  claim  upon  either  government  arising  out  of  any  transaction  of 
*  date  prior  to  the  exchange  of  the  ratifications  of  the  present  convention ; 
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and  further  engage  that  every  Buoh  claim,  whether  or  not  the  same  iD&y 
have  been  presented  to  the  notice  of,  made,  preferred,  or  laid  before  tbe 
said  commission,  shall,  from  and  after  the  oonclnsion  of  the  proceeding 
of  the  said  commission,  be  considered  and  treated  aa  finally  settle^' 
1>arred,  and  thenceforth  inadmissible. 

Article  VI.  The  commissioners  and  the  umpire  shall  keep  an  accarate 
record  and  correct  minutes  of  their  proceedings,  with  the  dates.    For  tb^^ 
purpose  they  shuU  appoint  two  secretaries  versed  in  the  language  of  botU 
countries  to  assist  them  in  the  transaction  of  the  boainess  of  the  commit 
sion.    Each  government  shall  pay  to  its  commissioner  an  amount  of  salft^ 
not  exceeding  forty-five  hundred  dollars  a  year  in  the  currency  of  t^^ 
United  States,  which  amount  shall  be  the  same  for  both  government^ 
The  amount  of  compensation  to  be  paid  to  the  umpire  shall  be  determin^ 
by  mutual  consent  at  the  rlose  of  the  commission,  but  necessary  and  TO^r 
sonable  advances  may  be  made  by  each  government  upon  the  joint  recon^' 
ntendation  of  the  commission.    The  salary  of  the  secretaries  shall  not  e^' 
ceed  the  sum  of  twenty-five  hundred  dollars  a  year  in  the  currency  of  tl>^ 
Unit'ed  States.    The  whole  expenses  of  the  commission,  including  coutii*' 
gent  expenses,  shall  be  defrayed  by  a  ratable  deduction  on  the  amount  <>^ 
the  sums  awarded  by  the  commission,  provided  always  that  such  dednctioi^ 
shall  not  exceed  live  per  cent,  on  the  sums  so  awarded.    The  defioiene^'^ 
if  any,  shall  be  defrayed  in  moieties  by  the  two  governments. 

Article  VII.  The  present  convention  shall  be  ratified  by  the  Preside*** 
of  the  lTnito<l  States,  by  and  with  the  advice  and  consent  of  the  Sena't>^ 
thereof,  and  by  the  Pn'sident  of  the  Mexican  Republic,  with  the  appr^>' 
hation  of  the  Congress  of  that  Republic;  and  the  ratifications  shall  tp^ 
exchanjjed  at  Washington  within  nine  months  from  the  date  hereof,  ^^^ 
sooiHT  if  possible. 

In  witness  whereof  the  respective  Plenipotentiaries  have  signed  tl*^ 
same,  and  have  afiixcd  thereto  the  seals  of  their  arms. 

Done  at  Washington,  the  fourth  day  of  July,  in  the  year  of  our  Lof"*^ 
one  tliousand  eight  hundred  and  sixty-eight. 

[SKAL,]  WiLUAM   H.   SEWARD. 

[seal.]  M.  Romero. 

Conrention  for  estenHion  of  the  duration  of  the  joint  commUnon  far  the  settle" 

mimt  of  claims. 

[Coiiclinled  A])ril  19.  1871;   ratiticatioiiH  exchange*!  at  Washington  Febmary  8,  18715  • 

proclaitueil  February  8,  1872.] 

Whereas  a  convention  was  concluded  on  the  4th  day  of  July  1868  b^" 
tween  the  United  States  of  America  and  tlie  United  States  of  Mexico,  fo*" 
the  settleiuent  of  outstanding  claims  that  have  originated  since  the  sign' 
ing  of  the  treaty  of  Guadalupe  Hidalgo,  on  the  2d  of  February  1848,  by* 
mixed  coiumissiou  limited  to  endure  for  two  years  aud  six  months  fron* 
the  day  of  the  lirst  meeting  of  the  commiNsioners;  and  whereas  donbt^ 
have  arisen  as  to  the  practicability  of  the  business  of  the  said  oommissioO 
being  conclud<?d  within  the  i>oriod  assigned: 

The  President  of  the  United  States  of  America  and  the  President  of  th^ 
United  States  of  Mexico  are  desirous  that  the  time  originally  fixed  forth^ 
duration  of  the  said  commission  should  be  extended,  and  to  this  endhs^^ 


TREATIES.  4777 

teamed  Plenipotentiaries  to  ag^ree  npon  the  best  mode  of  effecting  tliis  ob- 
Ject>  that  is  to  say :  The  President  of  the  United  States  of  America,  Thomas 
H.  Nelson,  accredited  as  Envoy  Extraordinary  and  Minister  Plenipoten- 
tiary of  the  United  States  of  America  to  the  Mexican  Repnblic ;  and  the 
^resident  of  the  United  States  of  Mexico,  Manuel  Azpiroz,  Chief  Clerk 
'^d  in  charge  of  the  Ministry  of  Foreign  Relations  of  the  United  States 
^f  Mexico;  who,  after  having  presented  their  respective  powers,  and 
fiudiog  them  sufficient  and  in  due  form,  have  agreed  upon  the  following 
•Icicles : 

Article  I.  The  high  contracting  parties  agree  that  the  term  assigned 
^'i  the  convention  of  the  4th  of  Jnly  1868,  above  referred  to,  for  the  dura- 
tion  of  the  said  commission,  shall  be  extended  for  a  time  not  exceeding 
oHq  year  from  the  day  when  the  functions  of  the  said  commission  would 
^iTuiuate  according  to  the  convention  referred  to,  or  for  a  shorter  time  if 
^^  should  be  deemed  sufficient  by  the  commissioners,  or  the  umpire  in  case 
^^  their  disagreement. 

Xt  is  agreed  that  nothing  contained  in  this  article  shall  in  anywise  alter 
^^  extend  the  time  originally  fixed  in  the  said  convention  for  the  presenta- 
^oxi  of  claims  to  the  mixed  commission. 

•AjmCLB  II.  The  present  convention  shall  be  ratified,  and  the  ratifica- 
U.OX1S  shall  be  exchanged  at  Washington,  as  soon  as  possible. 

Xn  witness  whereof  the  above-mentioned  Plenipotentiaries  have  signed 
^Ix^  same  and  affixed  their  respective  seals. 

tone  in  the  city  of  Mexico  the  19th  day  of  April,  in  the  year  one  thou- 
d  eight  hundred  and  seventy-one. 
C«3KAL.]  Thomas  H.  Nelson. 

CsEAL.]  Manuel  Azpikoz. 

^^^>^vention  for  the  revival  and  further  extension  of  duration  of  the  joint  com- 

mission  for  the  settlement  of  claims. 

lOoQcIaded  November  27,  1872:   ratifications  exchanged  at  Washington  July  17,  1878; 

proclaimed  July  24,  1873.] 

Whereas,  by  the  convention  concluded  between  the  United  States  and 
th©  Mexican  Republic  on  the  fourth  day  of  July  1868,  certain  claims  of 
citizens  of  the  contracting  parties  were  submitted  to  a  Joint  commission, 
^hofte  functions  were  to  terminate  within  two  years  and  six  months,  reck- 
oning from  the  day  of  the  Hrst  meeting  of  the  commissioners;  and 

Whereae  the  functions  of  the  aforesaid  Joint  commission  were  extended, 
according  to  the  convention  <-onclnded  between  the  same  parties  on  the 
i^ineteenth  day  of  April  1871,  for  a  term  not  exceeding  one  year  from  the 
^ay  on  which  they  were  to  terminate  accordiu*^  to  the  first  convention; 
^d  whereas  the  possibility  of  said  commisHion's  concluding  its  labors 
®v«n  within  the  period  fixed  by  the  aforesaid  convention  of  April  nine- 
^nth  1871  is  doubtful ; 

Therefore,  the  President  of  the  United  States  of  America  and  the  Presi- 
dent of  the  United  States  of  Mexico,  desiring  that  the  term  of  the  afore- 
mentioned commission  Hhould  1>e  again  extended,  in  order  to  attain  this 
end,  have  appointed,  the  President  of  the  United  States  Hamilton  Fish, 
Secretary  of  State,  and  the  President  of  the  United  States  of  Mexico 
'Snacio  Mariscal,  accredited  to  the  Government  of  the  United  States  as 
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Envoy  Extraordinary  and  Minister  Plenipotentiary  of  said  United  States 
of  Mexico,  who,  having  exchanged  their  respective  powers,  which  were 
found  Huffioient  and  in  due  form,  have  agreed  upon  the  following  articles: 

Article  I.  The  high  contracting  parties  agree  that  the  said  commission 
he  revived  and  that  the  time  fixed  by  the  convention  of  April  nineteenth 
1871  for  the  dunition  of  the  commission  aforesaid,  shall  he  extended  for  a 
term  uot  exceeding  two  years  from  the  day  on  which  the  functions  of  the 
said  commission  would  terminate  according  to  that  convention,  or  for  a 
shorter  time  if  it  should  bo  deemed  sufficient  by  the  commissioners  or  the 
umpire,  in  case  of  their  disagreement. 

It  is  agreed  that  nothing  contained  in  this  article  shall  in  any  wise  alter 
or  extend  the  time  originally  fixed  in  the  said  convention  for  the  presenta- 
tion of  claims  to  the  commission. 

Artici^  II.  The  present  convention  shall  be  ratified  and  the  ratifica- 
tions shall  be  exchanged  at  Washington  as  soon  as  possible. 

In  witness  whereof,  the  above-named  Plenipotentiaries  have  signed  the 
same  and  affixed  their  respective  seals. 

Done  in  the  city  of  Washington  the  twenty-seventh  day  of  November, 
in  the  year  one  thousand  eight  hundred  and  seventy-two. 

[seal.]  Hamilton  Fish. 

[SEAL.]  IGNO.  MaRISCAL. 

Convention  for  the  further  extension  of  duration  of  the  joint  oommitsion  for  the 

settlement  of  claims, 

[Concluded  November  20,  1874;  ratifirations  excliange<l  at  Washington  Janoary  28, 1875 ; 

proclaimetl  January  20, 1876.] 

WheroiU)  pursuant  to  the  convention  between  the  United  States  and  the 
Mexicau  Kepublit^  of  the  19th  day  of  April  1871,  the  functions  of  the  joint 
commission  under  the  cpnvention  between  the  same  parties  of  the  4th  of 
July  1868  were  extended  for  a  terra  not  exceeding  one  year  from  the  day 
on  which  they  were  to  terminate  according  to  the  convention  last  named: 

And  whereuH  ])ursu:iut  to  the  tirst  article  of  the  convention  between 
the  same  parties,  of  the  twenty -seventh  day  of  November  one  thousand 
eight  hundred  and  seventy-two  the  joint  commission  above  referred  to 
was  revived  and  again  exteuclcd  for  a  term  not  exceeding  two  years  from 
the  day  on  which  the  functions  of  the  said  commission  would  terminate 
pursuant  to  the  Haid  convention  of  tlie  nineteenth  day  of  April  1871 ;  but 
wliereas  tlie  said  extensions  have  not  proved  sufiicient  for  the  disposal  of 
the  business  before  tlie  said  commission,  the  said  parties  being  equally 
animated  by  a  desire  that  all  that  business  should  be  closed  as  originally 
coiiteniplatcd,  the  President  of  the  United  States  has  for  this  purpose 
conferred  full  powers  on  Hamilton  Fish,  Secretary  of  State,  and  the  Presi- 
dent of  the  Mexi<;an  Republic  has  conferred  like  powers  on  Don  Ignacio 
Mariscal,  Envoy  Extraordinary  and  Minister  Plenipotentiary  of  that 
republic  to  the  United  States.  And  the  Kai<l  Plenipotentiaries,  having 
exchanged  their  full  powers,  which  were  found  to  be  in  due  form,  have 
agreed  upon  the  following  articles. 

Article  I.  The  high  contracting  parties  agree  that  the  said  commission 
shall  again  be  extended,  and  that  the  time  now  iixed  for  its  duration  shall 
be  prolonged  for  one  year  from  the  tiiiu^  when  it  would  have  expired  pur- 
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mumt  to  the  convention  of  the  twenty-neventh  of  November  1872 :  that  is 
to  say  until  the  thirty-first  day  of  January  in  the  year  one  thousand  eight 
hundred  and  seventy-six. 

It  is,  however,  agreed  that  nothing  contained  in  this  article  shall  in  any 
wise  alter  or  extend  the  time  originally  fixed  by  the  convention  of  the  4th 
of  July  1868  aforesaid,  for  the  presentation  of  claims  to  the  commission. 

Articlk  II.  It  is  further  agreed  that,  if  at  the  expiration  of  the  time 
when,  pursuant  to  the  first  article  of  this  convention,  the  functions  of  the 
commissioners  will  terminate,  the  umpire  under  the  convention  should  not 
have  decided  all  the  cases  which  may  then  have  been  refernMl  to  him,  he 
.Hhall  be  allowed  ^  further  period  of  not  more  than  six  mouths  for  that 
purpose. 

Articlk  III.  All  cases  which  have  been  decided  by  the  commissioners 
or  by  the  umpire  heretofore,  or  which  shall  be  decided  prior  to  the  ex- 
change of  the  ratifications  of  this  convention,  shall,  from  the  date  of  such 
exchange  be  regarded  as  definitively  disposed  of,  and  shall  be  considered 
and  treated  as  finally  settled,  barred,  and  thenceforth  inadmissible.  And, 
pursuant  to  the  stipulation  contained  in  the  fourth  article  of  the  conven- 
tion of  the  fourth  day  of  July  one  thousand  eight  hundred  and  sixty-eight, 
the  total  amount  awarded  in  cases  already  decided  and  which  may  be 
decided  before  the  exchange  of  ratifications  of  this  convention  and  in  all 
cases  which  shall  be  decided  within  the  times  in  this  convention  respec- 
tively named,  for  that  purpose,  either  by  the  commissioners  or  by  the 
umpire,  in  favor  of  citizens  of  the  one  party  shall  be  deducted  from  the 
total  amonnt  awarded  to  the  citizens  of  the  other  party,  and  the  balance, 
to  the  amount  of  three  hundred  thousand  dollars  shall  be  paid  at  the  city 
of  Mexico,  or  at  the  city  of  Washington,  in  gold  or  its  equivalent,  within 
twelve  months  from  the  31st  day  of  January  one  thousand  eight  hundred 
and  seventy-six  to  the  government  in  favor  of  whose  citiz(>ns  the  greater 
amount  may  have  been  awarded,  without  interest  or  any  other  deduction 
than  that  specified  in  Article  VI.  of  that  convention.  The  residue  of  the 
said  balance  shall  be  paid  in  annual  installments  to  an  amount  not  exc<M^d- 
ing  thjee  hundre<l  thousand  dollars  in  gold  or  its  equivalent,  in  any  one 
year  until  the  whole  shall  have  been  paid. 

Articlk  IV.  The  present  convention  shall  be  ratified  and  the  ratifica- 
tions shall  be  exchanged  at  Washington,  as  soon  as  p(»ssible. 

In  witness  whereof  the  above  named  Plenipotentiaries  have  signed  the 
same  and  afiixed  thereto  their  respective  seals. 

Done  in  Wjwhington  the  twentieth  day  of  November,  in  the  year  one 
thousand  eight  hundred  and  seventy-four. 

[SKAL.]  Hamilton  Fish, 

[8RAL.I  IgNO.  MaRISCAL. 

Cimvention  extending  functions  of  the  umpire  of  the  joint  commission  for  the 

settlement  of  claims  until  November  20, 1876. 

[CoDclnded  April  29,  1876;  ratiticatious  exchanged  at  Washington  June  29,  1876;  pro- 
claimed June  29, 1876.] 

Whereas  pursuant  to  the  Convention  between  the  United  States  and 
the  Mexican  Republic  of  the  19th  day  of  April  1871  the  functions  of  the 
joint  commission  under  the  Convention  between  the  same  parties  of  the  4  th 
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of  July  1868  wen^  extended  for  a  terra  not  exceeding  one  year  from  tl»— ^'^ 
day  on  which  they  were  to  terminate  according  to  the  convention  la^  ^^ 
named; 

And  whereas  pursuant  to  the  tirst  Article  of  the  convention  l>etweei«— -^  ^^ 
the  same  parties,  of  the  twenty-seventh  day  of  November  one  thousan-^K— *^ 
eight  hiin(lre<l  and  seventy-two,  the  joint  Commission  above  referred  t^^  ^ 
was  revived  and  again  extended  for  a  term  not  exceeding  two  years  froi^r  ^^^ 
the  day  on  which  the  functions  of  the  said  commission  wonld  terininat^V  ^^ 
pursuant  to  the  said  Convention  of  the  nineteenth  day  of  April  1871; 

And  whereas  pursuant  to  the  Convention  between  the  same  parties, 
the  twentieth  day  of  November  one  thousand  eight  hundred  and  seveni 
four,  the  said  conunission  was  again  extended  for  one  year  ftom  the  tii 
when  it  would  have  expired  pursuant  to  the  Convention  of  the  twent>fl^^7~ 
seventh  of  November,  one  thousand  eight  hundred  and  seventy -two,  tha^E^^^* 
is  to  say,  until  the  thirty-lirst  day  of  January  one  thousand  eight  hnndre 
and  seventy-six;  and  it  was  provided  that  if  at  the  expiration  of  thi 
time,  the  Umpire  under  the  Convention  should  not  have  decided  all  th: 
cases  which  may  then  have  been  referred  to  him,  he  should  be  allowed 
further  period  of  not  more  than  six  months  for  that  purpose; 

And  whereiis,  it  is  found  to  be  impracticable  for  the  Umpire  appoint 
pursuant  to  the  Convention  adverted  to,  to  decide  all  the  cases  referred 
him,  within  the  said  period  of  six  months  prescribed  by  the  Convention 
the  twentieth  of  November  one  thoUiSand  eight  hundred  and  seventy-four     '     '^ 

And  the  parties  being  still  animated  by  a  desire  that  all  that  business—   "^ 
should  be  dosed  as  originally  contem])lat^d,  the  President  of  the  Unitec^^^^^^ 
States  has  for  this  purpose  conferred  full  powers  on  Hamilton  Fish,  Secre        "^ 
tary  of  State,  and  the  President  of  the  Mexican  Republic  has  conferre< 
like  powers  on  Don  Ignacio  Mariscal,  Envoy  Extraordinary  and  Ministei 
Plenipotentiary  of  that  Republic  to  the  United  States;  and  the  said  Pleni- 
potentiaries having  exchanjj^ed  their  full  powers,  which  were  found  to 
in  due  form,  have  agreed  ui)on  the  following  articles: 

Article  I.  The  high  contracting  iiarties  agree  that  if  the  Umpire  ap- 
pointed under  the  (Convention  above  referred  to,  shall  not,  on  or  before-**^ 
the  expiration  of  the  six  months  allowed  for  the  purpose  by  the  second 
article  of  the  Convention  of  the  twentieth  of  November  one  thousand 
eight  hundred  and  seventy-four,  have  decided  all  the  cases  referred  to  him, 
he  shall  thtMi  be  allowed  a  further  period  until  the  twentieth  day  of  No- 
vember one  thousand  eight  hundred  and  seventy-six,  for  that  purpose. 

Articlk  II.  It  is  further  agre<'d  that  so  soon  after  the  twentieth  day  of 
November  one  thousand  eight  hundred  and  seventy-six,  as  may  be  practi<«^ 
cable,  the  total  amount  awarded  in  all  cases  already  decided,  whether  by 
the  CojiimissiontMs  or  by  the  Uuipire,  and  which  may  be  decided  before 
the  said  twentieth  day  of  November,  in  favor  of  citizens  of  the  one  party 
shall  be  deduct^Ml  from  the  total  amount  awarded  to  the  citizens  of  the 
other  party,  and  the  balance,  to  the  amount  of  three  hundred  thousand 
dollars,  shall  be  paid  at  the  city  of  Mexico,  or  at  the  city  of  Washington, 
in  gold  or  its  equivalent,  on  or  before  the  thirty- first  day  of  January  one 
thousand  eight  hundred  and  seventy-seven,  to  the  government  in  favor  of 
whose  citizens  the  greater  amount  may  have  been  awarded,  without  in- 
terest or  any  other  deduction  than  that  specified  in  Article  VI.  of  the  said 
Convention  of  July  1868.    The  residue  of  the  said  balance  shall  be  paid 
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iniud  insfcaUmentB  on  the  thirty-ftnt  day  of  Janaary  in  each  year,  to 
mount  not  exceeding  three  hundred  thonsaod  doUan,  in  gold  or  its 
ralenty  in  any  one  year,  until  the  whole  shall  have  been  paid. 
.TICLX  III.  The  present  Convention  shall  be  ratified,  and  the  ratiflca- 
'  shall  be  exchanged  at  Washington,  as  soon  as  possible, 
witness  whereof  the  aboye-named  Plenipotentiaries  have  signed  the 
and  affixed  thereto  their  respective  seals. 

na  in  Washington,  the  twenty-ninth  day  of  April,  in  the  year  one 
Hud  eight  hundred  and  seventy-six. 
caIm]  Hamilton  Fish. 

lAIsJ}  IGNO.  MaBISCAL.    ' 

PARAGUAY. 

mtUm  for  the  aettUmeni  of  olaims  of  the  **  United  Stales  and  Paraguo/y 

Navigation  Company." 

laded  Fbbnuny  4,  I860;  ntli&catioiis  ezchMiged  at  WMhington,  March  7.  1800; 

pxoolaimed  March  12, 1800.] 

I  Excellency  the  President  of  the  United  States  of  America,  and  His 
Uenoy  the  President  of  the  Republic  of  Paraguay,  desiring  to  remove 
r  cause  that  might  interfere  with  the  good  understanding  and  har- 
ry for  a  time  so  unhappily  interrupted,  between  the  two  natiouH,  and 
BO  happily  restored,  and  which  it  is  so  much  for  their  interest  to 
tain;  and  desiring  for  this  purpose  to  come  to  a  detinite  understand- 
equally  Just  and  honorable  to  both  nations,  as  to  the  mode  of  settling 
iding  question  of  the  said  claims  of  the  **  United  States  and  Para- 

Kavlgation  Company" — a  company  composed  of  citizens  of  the 
9d  States—against  the  Oovemment  of  Paraguay,  have  agreed  to  refer 
ame  to  a  special  and  respectable  commission,  to  be  organized  and 
Ated  by  the  convention  hereby  established  between  the  two  high 
■acting  parties;  and  for  this  purpose  they  have  appointed  and  con- 
i  Ihll  powers,  respectively,  to  wit : 

I  Exoellenoy  the  President  of  the  United  States  of  America  upon 
m  B.  Bowlin,  a  Special  Commissioner  of  the  said  United  States  of 
iea,  specifically  charged  and  empowered  for  this  purpose;  and  His 
Uenoy  the  President  of  the  Repablic  of  Paraguay  upon  Sefior  Nicho- 
'aaques,  Secretary  of  State  and  Minister  of  Foreign  Affairs  of  the 
Etepublio  of  Paraguay ; 

lOy  after  exchanging  their  fnll  powers,  which  were  found  in  good  and 
!r  form,  agreed  upon  the  following  articles: 

riCLX  I.  The  Government  of  the  Republic  of  Paraguay  binds  itself 
le  responsibility  in  favor  of  the  **  United  States  and  Paraguay  Navi- 
n  Company,''  which  may  result  from  the  decree  of  commissioners, 
it  is  agreed,  shall  be  appointed  as  follows: 
ncLE  II.  The  two  high  contracting  parties,  appreciating  the  difll- 

of  agreeing  upon  the  amount  of  the  reclamations  to  which  the  said 
any  may  be  entitled,  and  being  convinced  that  a  commission  is  the 
equitable  and  honorable  method  by  which  the  two  countries  can 
9  at  a  perfect  understanding  thereof,  hereby  covenant  to  adjust  them 
dingly  by  a  loyal  commission.  To  determine  the  amount  of  sai4 
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TeolATuations,  it  Ih,  therefore,  agreed  to  constitute  such  a  commission, 
-whoHe  decisiou  Nhall  be  biDdiug,  in  the  following  manner: 

The  (jloverument  of  the  United  States  of  America  shall  appoint  one 
Commissioner,  and  the  Government  of  Paraguay  shall  appoint  another; 
and  these  two,  in  case  of  disagreement,  shall  appoint  a  third,  said  appoint- 
ment to  devolve  upon  a  person  of  loyalty  and  impartiality,  with  the  con- 
dition that  in  case  of  diflference  between  the  Commissioners  in  the  choice 
of  an  Umpire,  the  diplomatic  representatives  of  Russia  and  Prussia,  ac- 
credited to  the  Govorumeut  of  the  United  States  of  America,  at  the  city 
of  Washington,  may  select  such  Umpire. 

The  two  Comniissiouers  named  in  the  said  manner  shall  meet  in  the  city 
of  Washington,  to  investigate,  adjust,  and  determine  the  amount  of  the 
claims  of  the  above-mentioned  company,  upon  sufficient  proofs  of  the 
charges  and  defences  of  the  contending  parties. 

Articlk  III.  The  said  Commissioners,  before  entering  upon  their  duties, 
shall  take  an  oath  before  some  judge  of  the  United  States  of  America  that 
they  will  fairly  and  impartially  investigate  the  said  claims,  and  a  just 
decisiou  thereupon  render,  to  the  best  of  their  judgment  and  ability. 

Article  IV.  The  said  Commissioners  shall  assemble,  within  one  year 
after  the  ratitication  of  the  **  treaty  of  friendship,  commerce,  and  naviga- 
tion ''  this  day  celebrated  at  the  city  of  Assumption  between  the  two  high 
contracting  parties,  at  the  city  of  Washington,  in  the  United  States  of 
America,  and  shall  continue  in  session  for  a  period  not  exceeding  three 
months,  within  which,  if  they  come  to  an  agreement,  their  decision  shall 
be  proclaimed ;  and  in  case  of  disagreement,  they  shall  proceed  to  the 
appointment  of  an  Umpire  as  already  agreed. 

Article  V.  The  Government  of  Paraguay  hereby  binds  iteelf  to  pay 
to  the  CJovernmeut  of  the  United  States  of  America,  in  the  city  of  Assump- 
tion, raraj^nay,  thirty  days  after  presentation  to  the  Government  of  the 
Kepiiblic,  the  draft  which  that  of  the  United  States  of  America  shall  issue 
for  the  amount  for  which  the  two  Commissioners  concurring,  or  by  the 
Umpire,  sliall  declare  it  responsible  to  the  said  company. 

Article  VI.  Each  of  the  high  contracting  parties  shall  compensate  tbe 
Commissioner  it  ma^^  appoint  the  sum  of  money  he  may  stipulate  for  his 
services,  either  by  installments  or  at  the  expiration  of  his  task.  In  case 
of  the  appointment  of  an  Um])ire,  the  amount  of  his  remuneration  shall 
be  equally  home  by  both  contracting  parties. 

Article  VII.  The  present  convention  shall  be  ratified  within  fifteen 
months,  or  earlier  if  possible,  by  the  Government  of  the  United  States  of 
America,  and  by  the  President  of  the  Keiuiblic  of  Paraguay  within  twelve 
days  from  this  date.  The  exchange  of  ratifications  shall  take  place  in  the 
city  of  Washinj^ton. 

In  faith  of  which,  and  in  virtue  of  our  full  powers,  we  have  signed  the 
present  convention  in  English  and  Spanish,  and  have  thereunto  set  our 
re8]»eetive  seals. 

Done  at  Assumption,  this  fourth  day  of  February,  in  the  year  of  our 
Lord  <mo  thousand  eight  hundred  and  fifty-nine,  being  the  eighty-thir^^ 
year  of  the  In(lei)eiulenee  of  the  United  States  of  America,  and  the  forty^  — 
seventh  of  that  of  Paraguay. 

[SEAL.]  JaMRS  B.   BOWUN. 

[seal.]  Nicolas  Yasqukz. 
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Treaty  of  limits  between  the  Argentine  Bepublio  and  Paraguay. 

ISjgneil  at  Buodos  Ayres,  Febmary  3,  1876;  ratifications  exchauged  at  Buenos  Ayroa, 

September  13,  1876.] 

[Translation.] 

The  nndersigned  Ministers  Plenipotentiary  of  Paragnay  and  of  the  Ar^en- 
fine  Republic,  named  by  their  respective  Governments  in  order  to  conclude 
the  Boundary  Treaty  now  pending  between  both  Republics,  having  ex- 
changed their  full  powers  and  having  found  them  in  good  and  due  form, 
agreed  as  follows : 

Art.  I.  The  Republic  of  Paraguay  is  divided  from  the  Argentine  Repub- 
lic on  the  east  and  on  the  south  by  the  mid-channel  of  the  main  Mtream  of 
the  River  ParaniS  from  its  confluence  with  the  River  Paraguay  to  the  lim- 
its of  the  Empire  of  Brazil  on  its  left  bank ;  the  island  of  Apipl  belonging 
to  the  Argentine  Republic,  and  the  island  of  Yacireta  to  that  of  Paraguay, 
as  declared  by  the  Treaty  of  1856  J 

II.  On  the  west  the  Republic  of  Paragnay  is  divided  from  the  Argentine 
Republic  by  the  mid-channel  of  the  main  stream  of  the  River  Paraguay 
from  its  confluence  with  the  river  Parana;  the  territory  of  **E1  Chaco," 
as  far  as  the  main  channel  of  the  River  Pilcomayo,  which  falls  into  the 
River  Paraguay,  in  latitude  25"^  20'  south,  according  to  Mouchez'  map,  and 
25^  22'  according  to  that  of  Brayer,  being  definitively  recognized  as  belong- 
ing to  the  Argentine  Republic. 

III.  The  Island  of  Atajo  or  Cerrito  belongs  to  the  dominion  of  the 
Argentine  Republic.  The  remaining  permanent  or  temporary  islands  to 
bo  met  with  in  either  of  the  Rivers  Parana  and  Paraguay  belong  to  the 
Argentine  Republic  or  to  that  of  Paraguay  according  to  their  position 
with  reference  to  one  or  the  other  Republic,  in  conformity  with  the  prin- 
ciples of  international  law  which  guide  such  matters.  The  channels 
existing  between  the  said  islands,  including  that  of  Cerrito,  are  common 
t<>  the  navigation  of  both  States. 

IV.  The  territory  comprised  between  the  main  arm  of  the  Pilcomayo  and 
Bahia  Negrashall  be  regarded  as  divided  into  two  sections,  the  iirst  being 
that  comprised  between  Bahia  Ne«:ra  and  the  River  \'erde,  which  is  situ- 
ated in  latitude  23^  10'  south,  according  to  Mouchez'map;  and  the  second, 
that  comprised  between  the  said  River  Verde  and  the  main  arm  of  the 
Pilcomayo;  the  Villa  Occidental  being  included  in  this  section. 

The  Argentine  Government  definitively  renounces  all  pretension  or  right 
over  the  first  section. 

The  proprietorship  or  right  over  the  territory  of  the  secinid  section,  in- 
cluding Villa  Occidental,  is  submitted  to  arbitratiim  for  final  decision. 

V.  The  two  High  Contracting  Parties  agree  to  name  his  Excellency  the 
President  of  the  United  States  of  North  America  as  Arbitrator,  to  decide 
on  the  right  of  sovereignty  over  the  second  section  of  territory,  referred  to 
in  the  foregoing  Article. 

VI.  Within  a  period  of  60  days  from  the  ratification  of  the  present 
Treaty,  the  High  Contracting  Parties  shall  address  themselves  jointly  or 
separately  to  the  Arbitrator  aforenamed  in  order  to  solicit  his  acceptan 
(ofthat  ofllce.) 


1  Br.  and  For.  State  Papers,  XLVI.  1305. 


4784  IKTERNATIONAL   ARBITRATIONS. 

VII.  If  his  EzcelleDcy  the  President  of  the  United  Sttttes  should  not 
accopt  the  office  of  .hulgo  of  Arbitration,  the  Contracting  P&rties  must 
agree  to  choose  another  arbitrator  within  60  days  f^om  the  receipt  of  his 
refusal;  and  if  either  Party  Mhould  fail  to  attend  within  the  period  ftxeil 
upon  for  nomination,  this  shall  be  understood  to  have  been  definitively 
made  by  the  Party  which  attcnde<l  and  gave  notice  thereof  to  the  other. 
In  this  case,  the  decision  which  may  be  given  by  the  Arbitrator  shall  be 
as  fully  binding  as  if  he  had  been  named  by  the  mutual  consent  of  both 
Parties,  forasmuch  nH  the  abstention  of  one  of  them  from  the  act  of  nom- 
ination will  imply  that  it  delegates  this  right  to  the  other.  A  like  period 
of  (K)  days,  and  the  same  conditions,  shall  hold  good  in  the  event  of  far- 
ther refusal  (**escusacionis''). 

VIII.  The  Arbitrator  being  named,  the  Government  of  Paraguay  and 
that  of  the  Argentine  Republic  shall,  within  the  term  of  12  months, 
reckoning  from  the  time  of  his  acceptance  of  the  office,  submit  to  him 
memorials  embodying  an  exposition  of  the  rights  which  each  may  con- 
sider itself  to  possess  with  refen^nce  to  the  territory  in  question,  together 
with  all  documents,  titles,  maps,  quotations,  references,  and  whatsoever 
maybe  deemed  by  either  favourable  to  its  viewH;  it  being  understood 
that,  upon  the  ex])iry  of  the  aforesaid  period  of  12  months,  the  discussion 
shall  be  brought  to  a  final  close  by  both  Parties,  whatsoever  reason  may 
be  adduced  to  the  contrary. 

Upon  the  expiration  of  the  term  (above-named)  it  shall  be  in  the  power 
of  the  arbitrator  alone  to  call  for  such  additional  documents  or  titles  as 
may  by  him  be  deemed  necessary  in  order  to  assist  him  in  deciding  or  in 
grounding  the  verdict  which  he  is  called  upon  to  ])ronounce. 

IX.  If  within  the  term  stipulated  eithtT  of  the  Contracting  Parties 
should  fail  to  ])rescnt  the  memorials,  titles,  and  documents  in  support  of 
his  clainiH,  the  Arbitrator  Mhall  pronounce  his  decision  having  due  regard 
to  those  whi<*h  may  have  been  produced  by  the  other  party  and  to  the 
nieuioranda  presented  by  the  Paraguayan  Minister  and  by  the  Argentint) 
Minister  in  the  year  1S78,  and  the  remaining  diplomatic  documents  ex- 
changed during  the  negotiations  of  the  aforesaid  year.  If  neither  should 
have  i»re«ented  them,  the  Arbitrator  shall  give  his  decision;  and  in  such 
ease  he  shall  regard  the  above-mentioned  as  sufficient  explanation  and 
]>roof. 

Either  Contracting  (iovernmeiit  can  present  the  documents  to  the  Arbi- 
trator. 

X.  In  the  cases  i)rovided  for  in  the  foregoing  Articles,  the  decisioi^ 
whi4'h  may  be  given  shall  be  linal  and  binding  on  both  Parties,  without 
the  j)ower  of  giving  any  reason  for  objecting  to  it^s  executioo. 

XI.  It  is  agreed  that,  from  the  commencement  (»f  deciding,  on  the  pa 
of  the  Arbitrator,  and  until  the  termination,  no  alteration  shall  be  mad 
in  the  question  snbniitted  for  arbitrati(m ;  and  that  if  any  act  of  ownef 
ship  be  connnitted  prior  to  decision  biing  given,  such  act  shall  have  n. 
value  whatever,  nor  lie  considered  in  the  discussion  to  constitute  a  ftes 
title.  It  is  cf^nally  agreed  that  the  fresh  concessions  which  shall  be  m 
by  the  Argentnie  (iovernnient  in  Villa  Occidental,  shall  not  be  invoked 
a  title  in  its  favour,  but  as  simply  implying  the  continuation  of  the  jnri 
diction  exercised  by  it  at  the  present  time,  and  which  shall  continue  nn 
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the  Arbitrator's  deoision  be  pronoilnced,  in  order  not  to  Jeopardize  tbe 
position  of  that  locality  to  the  prejudice  of  the  State  to  which  it  may 
definitively  be  awarded. 

XII.  It  is  agreed  that,  if  the  Arbitrator's  decision  shoald  be  in  favoar 
of  the  Argentine  Republic,  it  shall  respect  the  rights  of  property  and  pos- 
session of  the  Republic  of  Paraguay,  und  shall  indemnify  the  latter  for  its 
public  buildings;  and  should  it  be  in  favour  of  Paraguay,  the  latter  shall 
equally  respect  the  rights  of  possession  and  property  of  the  Argentine 
Ciovernment,  indemnifying  likewise  the  Argentine  Republic  for  the  value 
of  its  public  buildings.  The  amount  of  such  indemnity,  and  the  form  of 
its  payment,  shall  be  determined  by  the  commissioners  named  by  the 
Contracting  Parties,  six  months  subsequent  to  a  decision  being  pro- 
nounced by  the  Arbitrator.  In  the  event  of  disagreement  between  these 
two  Commissioners,  they  shall  themselves  name  a  third  to  settle  the  dif- 
ference. 

XIII.  The  surveys  of  territories  made;  by  the  two  countries  shall  not  nul- 
lify those  rights  or  titles  which,  directly  or  indirectly,  may  be  held  as  re- 
gards the  territory  subject  to  arbitration. 

XIV.  The  exchange  of  ratifications  of  the  present  Treaty  shall  take 
place  in  the  city  of  Buenos  Ayres  within  the  shortest  possible  period. 

In  faith  whereof  the  Plenipotentiaries  have  signed  the  present  Treaty  in 
duplicate,  and  affixed  their  seals  in  the  city  of  liuenos  Ayres,  this  3d  day 
of  February  1876. 

[l.  8.]  Bernardo  De'Irigoyen. 

[l.  8.]  Facc^ndo  Ma  chain. 

K.  Lama  RCA, 
Secretary  to  the  Argentine  Plenipoteniiarn. 

Carlos  Saguikr, 
Secretary  to  the  Plenipotentiary  of  Paraguay. 

PERU. 

Conrention  providing  for  the  snhmiHsion  to  arbitration  of  the  claims  of  the 
owners  of  the  **  Lizzie  Thompnon  ■'  and  **  deorgianaf''  against  Piru. 

[Conclnded December  20, 1862;  ratitiratious  oxclmn>;e<l  at  Limn,  April  21, 18H3 ;  ])roc1ainie(l 

May  19.  1863.] 

Whereas  differences  having  arisen  between  the  I'nitiMl  Stat**8  of  America 
and  tbe  Republic  of  Peru,  originating  in  the  capture  an<l  confiscation  by 
the  latter  of  two  ships  belonging  to  citizen-s  of  the  United  States,  called 
the  Lizzie  Thompson  and  (ieorgiana  :  and  the  two  (ioverniuents  not  l>ein«; 
able  to  come  to  an  agreement  upon  the  questions  involved  in  said  cap- 
ture and  confiscation,  and  boing  (Mjually  animated  with  the  desire  to 
maintain  tho  relations  of  harmony  which  have  always  existed,  and  which 
it  is  desirable  to  preserve  and  strengthen  between  the  two  (iovernments, 
have  agreed  to  refer  all  the  (luostions,  both  of  law  and  fact,  involved  in 
the  capture  and  confiscation  of  said  ships  by  the  (iovernment  of  Peru,  to 
the  decision  of  some  friendly  Power;  and  it  being  now  expedient  to  prc»- 
ceed  to  and  regulate  tlie  reference  a**  ahove  describetl,  the  United  States 
of  America  and  the  Republic  of  I'eru  have  for  tliat  purpose  named  their 
respective  Plenipotentiaries,  that  is  to  say : 

The  President  of  tho  United  States  has  ajipointed  Christopher  Robi 
their  Envoy  Extraordinary  and  >  inistiT  Plenipotentiary  to  Verw,  iCftJ 
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President  of  P(^rn  Dr.  .To8<^  Oregorio  P«az  Soldan,  Minister  of  State  in  the 
office  of  Foreign  RelntiooH  and  I'rcsident  of  the  Conncil  of  Ministers; 

WliOy  after  having  exolianged  tlioir  full  powers,  found  to  be  in  due  and 
proper  form,  have  agreed  upon  the  following  articles : 

Akticlk  I.  The  two  contracting  parties  agree  in  naming  as  arbiter, 
umpire,  and  friendly  arbitrator,  His  Majesty  the  King  of  Belgium,  confer- 
ring upon  him  the  most  ample  power  to  decide  and  determine  all  the 
qucHtionH,  both  of  law  and  fact,  involved  in  the  proceedings  of  the  Govern- 
ment of  I^erii  in  the  capture  and  confiscation  of  the  ships  Lizzie  Thomp9on 
and  (ivorginna. 

Aktu'LE  II.  The  two  ccmtracting  parties  will  adopt  the  proper  measures 
to  solicit  and  obtain  the  asstait  of  His  Majesty  the  King  of  Belgium  to  act 
in  the  otlice  hereby  conferred  upon  him. 

After  IliH  Maje8ty  the  King  of  ndgium  shall  have  declared  his  assent 
to  exorciHi^  the  oflice  of  arbiter,  the  two  contracting  parties  will  submit, 
through  their  diplomatic  agcntH  reniding  at  Brnnsels,  to  His  Majesty  copies 
of  all  the  corn'Si>ondence,  proofs,  papers,  and  documents  which  have  passed 
between  the  two  (roveniments  or  their  respective  representatives;  and 
Hhould  either  party  think  proper  to  present  to  said  arbiter  any  other 
papers,  proofH,  or  documentn  in  addition  to  those  above  mentioned,  the 
same  Hhall  he  communicated  to  the  other  party  within  four  months  after 
the  ratification  of  this  convention. 

Ahticlic  111.  Hoth  ]>artios  being  eiiually  interested  in  having  a  decision 
upon  the  cpK'stious  hereby  Hiibmitted,  they  agree  to  deliver  to  the  said 
arbiter  all  the  documentH  referred  to  in  the  second  article  within  six 
months  after  he  sh:ill  have  si«xnilied  his  consent  to  act  as  such. 

Akticlk  IV.  The  sentt^nce  or  decision  of  said  arbiter,  when  given,  shall 
be  final  and  conclusive  upon  all  the  (juestions  hereby  rciferred,  and  the 
contracting  i)arties  hereby  agree  to  carry  the  same  into  immediate  effect. 

Ahticlk  V.  This  convention  shall  be  ratified  and  the  ratifications 
exchan«;ed  in  the  term  of  six  months  from  th<^  date  hereof. 

In  faith  whereof  the  Plenij>otentiaries  of  the  two  Governments  have 
8ign4'd  and  sealed,  with  their  respective  seals,  the  present  convention. 

Done  in  the  city  of  Lini.i,  in  (liijdicato,  on  the  twentieth  day  of  Decem- 
ber, in  tlu^  year  of  our  Lonl  one  thousand  eight  hundred  and  sixty-two. 

[sKAL.]  Christopher  Robinson. 

[seal.]  Jose  CJ.  Paz  Soldan. 

Connntioii  fur  the  setllement  of  claims. 

[(.'oii('lii<le<l  January  12,  IStVA;  ratilicatioiiH  cxrhani^eil  at  Lima  April  18,  1803;  proolidmed 

May  11».  186:i.] 

The  United  States  of  America  an<l  the  Kcimblic  of  Peru,  desiring  to  set- 
tle and  adjust  amicably  the  claims  which  have  been  made  by  the  citizens 
of  each  country  against  the  (Government  of  the  other,  have  agn^ed  to  make 
arrangements  for  that  j)urj)ose  ]»y  means  of  a  convention,  and  have  named 
as  their  Plenij)otentiarie8  to  confer  and  agree  thereupon  as  follows: 

The  Presi<lent  of  the  Tnited  States,  ('hrist<»pher  Kobinson,  Envoy  Ex- 
traordinary and  Minister  Plenipotentiary  of  said  States  to  Peru,  and  the 
Pn'si«lent  of  Pern,  l)r.  Jose  Gregorio  Paz  Soldan,  the  Minister  of  Foreign 
lielatious  and  President  of  the  Conncil  of  Ministers; 
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Who,  after  having  oommonicated  to  each  other  their  respective  full 
powers,  found  to  be  in  due  and  proper  form,  have  agreed  as  follows: 

Articlk  I.  All  claims  of  citizens  of  the  United  States  against  the  Gov- 
ernment of  Pern,  and  of  citizens  of  Peru  agaiiiHt  the  Government  of  the 
United  States,  which  have  not  been  embraced  in  conventional  or  diplo- 
matic agreement  between  the  two  Governments  or  their  Plepotcntiaries, 
and  statements  of  which,  solicting  the  interposition  of  either  Government, 
may,  previonsly  to  the  exchange  of  the  ratifications  of  this  convention, 
have  l)een  filed  in  the  Department  of  State  at  Washington,  or  the  Depart- 
ment of  Foreign  Affairs  at  Lima,  shall  be  referred  to  a  mixed  commission 
composed  of  four  members,  appointed  as  folio  wh  :  Two  by  the  Government 
of  the  United  States,  and  two  by  the  Government  of  Pern.  In  case  of  the 
death,  absence,  or  incapacity  of  either  Commissioner,  or  in  the  event  of 
either  Commissioner  censing  to  act,  the  Government  of  the  United  States, 
or  its  Envoy  Extraordinary  and  Minister  Plenipotentiary  in  Pern,  acting 
nnder  its  direction,  or  that  of  the  Republic  of  Peru,  shall  forthwith  pro- 
ceed to  fill  the  vacancy  thus  occasioned. 

Articlr  II.  The  Commissioners  so  named  shall  immediately  after  their 
organisation,  and  before  proceeding  to  any  other  business,  proceed  to 
name  a  fifth  person  to  act  as  an  arbitrator  or  umpire  in  any  case  or  cases 
in  which  they  may  themselves  differ  in  opinion. 

Artici^  III.  The  Commissioners  appointed  as  aforesaid  shall  meet  in 
Lima  within  three  months  after  tho  exchange  of  the  ratifications  of  this 
tionvention;  and  each  one  of  the  CommissionerH,  before  proceeding  to  any 
business,  shall  take  an  oath,  made  and  subscribed  before  the  most  Ex- 
cellent Supreme  Court,  that  they  will  carefully  examine  and  impartially 
decide,  according  to  the  principles  of  Justice  and  equity,  the  principles  of 
international  law  and  treaty  stipulations,  upon  all  the  claims  laid  before 
them  under  the  provisions  of  this  convention,  and  in  accordance  with  the 
evidence  submitted  on  the  part  of  either  (jovernmont.  A  similar  oath 
shall  be  taken  andsubscril>ed  by  the  person  selected  by  the  Commissioners 
as  arbitrator  or  umpire,  and  said  oaths  shall  bo  entiired  upon  the  record 
of  the  proceedings  of  said  commission. 

Article  IV.  The  arbitrator  or  umpire  being  appointed,  the  Commis- 
sioners shall  without  delay,  proceed  to  examine  and  determine  the  claims 
specified  in  the  first  article,  and  shall  bear,  if  re(]uired,  one  person  in  be- 
half of  each  Government  on  each  separate  claim.  Each  government  shall 
furnish,  at  the  request  of  either  of  the  Commissioners,  the  ])ai)ers  in  its 
possession  which  may  be  important  to  the  just  determination  of  any  of 
the  claims  referred. 

Article  V.  I*>om  the  decision  of  the  Commissioners  there  shall  be  no 
appeal;  and  the  agreement  of  three  of  them  shall  give  full  force  and 
effect  to  their  decisions,  as  well  with  respect  to  the  Justice  of  their  claims 
as  to  the  amount  of  indenmiticatiou  that  may  be  adjudged  to  the  claim- 
ants; and  in  case  the  Commissioners  cannot  agree,  the  points  of  difTerenco 
shall  be  referred  to  the  arbitrator  or  umpire,  before  whom  the  Commis- 
sioners shall  be  heard,  and  his  decision  shall  be  final. 

Article  VI.  The  decision  of  the  mixed  conmiission  shall  be  executed 
without  appeal  by  each  of  the  contracting  parties,  and  it  shall  be  the 
duty  of  the  Commissioners  to  report  to  the  respective  Governments  the 
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mnlt  of  their  proceedings ;  and  if  the  daeisloii  of  nid  Conmlnloiien  re- 
qoire  the  payment  of  indemnities  to  any  of  the  elshiuHiti,  Iho  aoins  de- 
termined hy  the  said  Commiasionera  shall  be  paid  by  the  GforeniflMnt 
against  which  they  are  awarded  within  one  moDth  after  said  GoTonmieot 
shall  have  received  the  report  of  said  CommisaloiMrB;  and  for  any  delay 
in  the  payment  of  the  som  awarded  after  the  explimtlon  of  aald  montb, 
the  som  of  six  per  cent,  interest  sh»ll  be  paid  daring  aneh  tlma  as  said 
delay  shall  continue. 

Articlk  VII.  For  the  purpose  of  faeilitattng  tho  labors  of  the  mixed 
commission,  each  Government  shall  appoint  a  secretary  io  aaaisfe  in  the 
transaction  of  their  business  and  to  keep  a  record  of  their  ptooeedings, 
and  for  the  conduct  of  their  business  said  oommlaaioiierB  avo  aathorised 
to  make  all  necessary  rules. 

Articlk  yill.  The  decisions  of  this  Commission^  or  of  tho  umpire  in 
case  of  a  difference  between  the  Commisaioners,  shall  bo  final  aiul  con- 
clusive, and  shall  be  carried  into  fhll  effect  by  the  two  oontraotbig  par- 
ties. The  Commission  shall  terminate  its  labors  in  six  months  tkum  and 
including  the  day  of  its  organization;  provided,  howevWy  if  at  the  time 
stipulated  for  the  termination  of  said  Commission  any  caac  or  eases  ahonld 
be  {tending  before  the  umpire  and  awaiting  his  decision,  it  Is  nndontood 
and  agreed  by  the  two  contracting  parties  that  said  umpire  ia  Mithorfsed 
to  proceed  and  make  his  decision  or  award  in  anch  case  or  caacs ;  and 
upon  his  report  thereof  to  each  of  the  two  Governments,  montioniog  the 
amount  of  indemnity,  if  such  shall  have  been  allowed  by  Mm,  anch  award 
shall  be  final  and  conclusive  in  the  same  manner  as  if  it  had  been  made 
by  the  Commissioners  under  their  own  agreement;  provided  that  aaid  de- 
cision shall  be  made  by  said  umpire  within  thirty  days  after  the  final  ad- 
jourument  of  Haid  Commission,  and  at  the  expiration  of  the  said  thirty 
days  the  power  and  authority  hereby  granted  to  said  umpire  shall  cease. 

Article  IX.  Each  (lovernment  shall  pay  its  own  Commissioners  and 
secretary,  but  tho  umpire  shall  bo  paid,  one-half  by  the  Government  of 
the  United  States  and  one-half  by  the  Republic  of  Peru. 

Article  X.  Tho  present  convention  shall  be  ratified,  and  the  ratifica- 
tions thereof  shall  be  exchanged  in  the  term  of  four  months  item  the  date 
hereof. 

In  faith  whereof,  the  respective  Plenipotentiaries  have  signed  the  same 
and  affixed  their  respective  seals. 

Done  in  the  city  of  Lima  this  twelfth  day  of  Jannary,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  sixty-three. 

[seal.]  CiiRisTornER  Robinson. 

[seal.]  Jo6£  G.  Paz  Soldan. 

Convention  for  the  aettlement  of  claims, 

[Comludetl  December  4, 1868;  ratiflcAtiona  exchanf^ed  at  Lima  Jnne4«  180B;  prodslmed 

July  6,  1809.] 

Whereas  claims  may  have,  at  various  times  since  the  signature  of  the 
decisions  of  the  mixed  commission  which  met  in  Lima  in  July,  1863,  been 
made  upon  the  Government  of  the  United  States  of  America,  by  citizens 
of  Peru,  and  have  been  made  by  citizens  of  the  United  States  of  America 
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an  the  Gtoreniment  of  Pera;  and  whereas  some  of  such  olaimB  are  still 
pending :  The  President  of  the  United  States  of  America  and  the  President 
of  Pern,  being  of  opinion  that  a  speedy  and  equitable  settlement  of  all 
each  daims  will  oontribnte  much  to  the  maintenance  of  the  friendly  feel- 
ings which  subsist  between  the  two  countries,  have  resolved  to  make 
arrangements  for  that  purpose  by  means  of  a  convention,  and  have  named 
as  their  Plenipotentiaries  to  confer  and  agree  thereupon,  that  is  to  say : 

The  President  of  the  United  States  names  Alvin  P.  Hovey,  Envoy  Ex- 
traordinary and  Minister  Plenipotentiary  of  the  United  States  of  America 
near  the  Gk>vemment  of  Peru ;  and  the  President  of  Peru  names  His  Excel- 
lency Doctor  Don  Jos^  Antonio  Barrenechea,  Minister  of  Foreign  Affairs 
of  Peru; 

Who,  after  having  communicated  to  each  other  their  respective  full 
powers,  found  in  good  and  true  form,  have  ageed  as  follows : 

Abticle  I.  The  high  contracting  parties  agree  that  all  claims  on  the 
part  of  corporations,  companies,  or  private  individnnlR,  citizens  of  the 
United  States,  upon  the  Government  of  Peru,  and  all  claims  on  the  part 
of  corporations,  companies,  or  private  individuals,  citizens  of  Peni;  upon 
the  Government  of  the  United  States,  which  may  have  been  presented  to 
either  government  for  its  interposition  since  the  sittingn  of  the  said  mixed 
commission,  and  which  remain  yet  unsettled,  as  well  as  any  other  claims 
which  may  be  presented  within  the  time  specified  in  Article  III  herein- 
after, shall  be  referred  to  the  two  Commissioners,  who  shall  be  appointed 
in  the  following  fhanner,  that  is  to  say :  One  Commissioner  shall  be  named 
by  the  President  of  the  United  States,  and  one  by  the  President  of  Pern. 
In  case  of  the  death,  absence,  or  incapacity  of  either  Commissioner,  or  in 
"the  event  of  either  Commissioner  omitting  or  ceasing  to  act  as  snch,  the 
X^resident  of  the  United  States  or  the  President  of  Pern,  respectively,  shall 
forthwith  name  another  person  to  act  as  Commissioner  in  the  place  or 
Btead  of  the  Commissioner  already  named.    The  Commissioners  so  named 
Bhall  meet  at  Lima  at  their  earliest  convenience  after  they  have  been  re- 
spectively named,  not  to  exceed  three  months  from  the  ratification  of  this 
convention,  and  shall,  before  proceeding  to  any  business,  make  and  sub- 
scribe a  solemn  declaration  that  they  will  impartially  and  carefully  ex- 
amine and  decide  to  the  best  of  their  judgment,  and  acoordin<^  to  justice 
%nd  equity,  without  fear,  favor,  or  affection  to  their  own  country,  upon 
%11  such  claims  as  shall  be  laid  before  them  on  the  part  of  the  Governments 
of  the  United  States  and  Peru,  respectively,  and  such  declarations  shall  be 
entered  on  the  record  of  the  Couiinission. 

The  Commissioners  shall  tbcu,  and  before  proceeding  to  other  business, 
name  some  third  person  of  some  third  nation  to  act  as  an  Arbitrator  or  Um- 
pire in  any  case  or  cases  on  which  they  may  thcuiselves  differ  in  opinion. 
If  they  should  not  be  able  to  agree  upon  the  nanic  of  snch  third  person,  they 
Bhall  each  name  a  person  (»f  a  third  nation,  and  in  each  and  every  case  in 
which  the  Commissioners  may  differ  in  opinion  as  to  tlie  decision  which 
they  ought  to  give,  it  shall  be  determined  by  lot  which  of  the  two  persons 
Bo named  shall  be  the  Arbitrator  or  Umpire  in  that  particular  case,  llie 
person  or  persons  so  to  be  chosen  to  be  Arbitrator  or  Umpire  shall,  before 
proceeding  to  act  as  snch  in  any  case,  make  and  subscribe  a  solemn  decla- 
ration in  a  form  similar  to  that  which  shall  have  already  been  made  and 
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sobscribed  by  the  Commissionerfl,  which  shall  be  entered  npon  the  record^ 
of  their  proceediu^.  In  Iht^  event  of  the  death,  absence,  or  incapacity  o£ 
snch  person  or  persons,  or  of  his  or  their  omitting  or  declining,  or  ceasing 
to  act  as  snch  Arbitrator  or  Umpire,  another  and  different  person  shall  be 
named  as  aforesaid  to  act  as  snch  Arbitrator  or  Umpire  in  the  place  and 
stead  of  the  person  so  originally  named  as  aforesaid,  and  shall  make  and 
snbscribo  such  declaration  as  aforesaid. 

Akticlk  II.  The  Commissioners  shall  then  forthwith  proceed  to  the  in- 
vestigation of  the  claims  which  shall  bo  presented  to  their  notice.  They 
shall  investigate  and  decide  npon  such  claims  in  such  order  and  in  such 
manner  as  they  may  conjointly  think  proper,  but  npon  snch  evidence  or 
information  as  shall  be  furnished  by  or  on  behalf  of  their  respective  Gov- 
ernments. They  shall  be  bound  to  receive  and  peruse  all  written  docu- 
ments or  statements  which  may  be  presented  to  them  by  or  on  l>ehalf  of 
their  respective  Governments,  in  support  of  or  in  answer  to  any  claim,  and 
to  hear,  if  reqnired,  one  person  on  each  side  on  behalf  of  each  Govern- 
ment as  Counsel  or  Agent  for  such  Government,  on  each  and  every  separate 
claim.  Should  they  f;  11  to  agree  in  opiniim  on  any  individual  claim,  they 
shall  call  to  their  assistance  an  Arbitrator  or  Umpire  whom  they  have 
agreed  to  name,  or  who  may  be  determined  by  lot,  as  the  case  may  be,  and 
such  Arbitrator  or  Umpire,  after  having  examined  the  evidence  adduced 
for  and  against  the  claim,  and  after  having  heard,  as  reqnired,  one  person 
on  each  side,  as  aforesaid,  and  consulted  with  the  Commissioners,  shall 
decide  thereupon  finally  and  without  appeal.  The  decision  of  the  Com- 
missioners and  of  the  Arbitrator  or  Umpire  shall  bo  given  upon  each  claim 
in  writing,  and  shall  be  signed  by  them  respectively.  It  shall  bo  compe- 
tent for  eaeh  ( JovernnM'ut  to  name  one  person  to  attend  the  Commissioners 
as  .agent  on  its  behalf,  and  to  answer  claims  made  upon  it,  and  to  repre- 
sent it  generally  in  all  matters  connected  with  the  investigation  and 
decision  thereof. 

Th«^  President  of  the  United  States,  and  the  President  of  Peru,  hereby 
solemnly  and  sincerely  engage  t<»  consider  the  decision  of  the  Commission- 
ers conjointly,  or  of  the  Arbitrator  or  Umpire,  as  the  case  may  be,  as  abso- 
lutely final  and  conclusive  npon  each  claim  decided  upon  by  them  or  him, 
respectively,  and  to  give  full  etfect  to  such  decisions,  without  any  objec- 
tions, evasion,  or  delay  whatsoever.  It  is  agreed  that  no  claim  arising 
out  of  any  transaction  of  a  date  prior  to  the  30th  of  November  1863  shall 
be  admissible  under  this  convention. 

Akticlk  III.  Every  claim  shall  be  presented  to  the  Commissioners  within 
two  months  from  the  day  of  their  first  meeting,  unless  in  any  case  where 
reasons  for  delay  shall  be  established  to  the  satisfaction  of  the  Commis- 
sioners, or  of  the  Arbitrator  or  Umpire,  in  the  event  of  the  Commissioners 
differing  in  opinion  thereon,  and  then  and  in  every  such  case  the  period 
for  presenting  the  claim  may  be  extended  to  any  period  not  exceeding  one 
month  kmger. 

The  Commissioners  shall  be  bound  to  examine  and  decide  upon  every 
claim  within  six  months  from  the  day  of  their  first  meeting. 

Akticlk  IV.  All  sums  of  money  which  may  be  awarded  by  the  Conmiis- 
sioners,  or  by  the  Arbitrator  or  Umpire,  on  account  of  any  claim,  shall  l>e 
paid  by  the  one  Government  to  the  other,  as  the  case  may  be,  within  foor 
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months  after  the  date  of  the  decision,  without  interest,  and  without  any 
deduction,  save  as  specified  in  Article  VI.  hereinafter. 

Article  V.  The  high  coDtracting  parties  agree  to  consider  the  result 
of  the  proceedings  of  this  Commission  as  a  full,  perfect,  aud  final  settle- 
ment of  every  claim  upon  either  GovernmeDt  arising  out  of  any  transaction 
of  a  date  prior  to  the  exchange  of  the  ratifications  of  the  present  conven- 
tion; and  further  engage  that  every  such  claim,  whether  or  not  the  same 
may  have  been  presented  to  the  notice  of,  made,  preferred,  or  laid  before 
the  said  Commissioners,  shall,  from  and  after  the  conclusion  of  the  pro- 
feedings  of  the  said  Commission,  be  considered  and  treated  as  finally 
settled,  barred,  and  therefore  inadmissible. 

Article  VI.  The  salaries  of  the  Commissioners  shall  not  exceed  forty- 
five  hundred  dollars  in  United  States  gold  coin,  each,  yearly.  Those  of 
the  secretaries  aud  Arbitrator  or  Umpire  shall  be  determined  by  the  Com- 
missioners; and  in  case  the  said  Commission  linish  its  labors  in  less  than 
six  months,  the  Commissioners,  together  with  their  assistants,  will  be 
entitled  to  six  months'  pay,  and  the  whole  expenses  of  the  Commission 
shall  be  defrayed  by  a  ratable  deduction  on  the  amount  of  the  sums 
awarded  by  the  Commissioners,  provided  always  that  such  deduction  shall 
not  exceed  the  rate  of  five  per  rent,  on  the  sums  so  awarded.  The  defi- 
ciency, if  any,  shall  be  defrayed  by  the  two  Governments  iu  moieties. 

Article  VII.  The  present  convention  shall  be  ratified  by  the  President 
of  the  United  States,  by  aud  with  the  consent  of  the  Senate  thereof,  and 
by  the  President  of  Peru,  with  the  ap])robation  (»f  the  Congress  of  that 
Republic,  and  the  ratifications  will  be  exchanged  in  Lima,  as  soon  as  may 
be,  within  six  months  of  the  date  hereof. 

Article  VIII.  The  high  contracting  parties  declare  that  this  conven- 
tion shall  not  be  considered  as  a  preced(^nt  obligatory  on  them,  aud  that 
they  remain  in  perfect  liberty  to  proceed  in  the  manner  that  may  be 
deemed  most  convenient  regarding  the  diplomatic  claims  that  may  arise 
in  the  future. 

In  witness  whereof  the  respective  Plenipotentiaries  have  signed  the 
same  in  the  English  and  Spanish  languages,  aud  have  affixed  thereto  the 
seals  of  their  arms. 

Done- in  Lima  the  fourth  day  of  December,  in  the  year  of  our  Lord  one 
thousand  eight -hundred  and  sixty-eight. 

[8BAL.]  AlVIN  p.    HOVEY. 

[SKAL.]  J.  A.    HaRUENECHBA. 

PORTUGAL. 
TVeaiy  providing  for  the  payment  of  certain  claims  of  American  citizens. 

[Concluded  Febmary  2ft,  1851 ;  ratifications  exchanged  at  Lisbon  June  23, 1851 ;  proclaimed 

September  1, 1851.] 

The  United  States  of  America  and  Her  Most  Faithful  Majesty  the  Queen 
of  Portugal  and  of  the  Algarves,  equally  animated  with  the  desire  to 
maintain  the  relatious  of  harmony  and  amity  which  have  always  existed, 
and  which  it  is  desirable  to  preserve  between  the  two  powers,  having 
agreed  to  terminate  by  a  conventiou  the  pending  questions  between  their 
respective  Governments  in  relation  to  certain  pecuniary  claims  of  American 
citizens  presented  by  the  Government  of  the  United  States  against  the 
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Government  of  Portogal,  have  appointed  as  their  Plenipotentiaries  :^^' 
that  parpose,  to  wit: 

The  Pri'sideiit  of  the  United  States  of  America,  Daniel  Webster,  QecM^^ 
tary  of  State  of  said  United  States,  and  Her  Most  Faithfnl  Mi^estj,  J.  ^' 
de  FiganitTe  <^  Morao,  of  Her  Council,  Knight  Commander  of  the  Ord^^n 
of  Christ  and  of  O.  L.  of  Conception  of  Villa  Vi^oza,  and  Minister  Rc»i^i- 
dent  of  Portugal  near  the  Government  of  the  United  States; 

Who,  aft<'r  having  exchanged  their  respective  fnil  powers,  fonnd  to  "B^e 
in  due  and  proper  form,  have  agreed  npon  and  conclnded  the  followis^g 
articles : 

Article  I.  Her  Most  Faithfnl  Majesty  the  Queen  of  Portugal  and     cf 
the  Algarves,  appreciating  the  difficulty  of  the  two  Governments  agr^^e- 
ing  upon  the  Hubject  of  said  claims,  from  the  difference  of  opinion  enter- 
tained by  them  respectively,  which  difficnlty  might  hazard  the  contirm- 
ance  of  the  good    understanding  now  prevailing  between   them,  and 
resolved  to  maintain  the  same  unimpaired,  has  assented  to  pay  to  fcfie 
Government  of  the  United  States  a  sum  equivalent  to  the  indemnities 
claimed  for  several  American  oitizenH,  (with  the  exception  of  that  meo- 
tioned  in  the  fourth  article,)  and  which  sum  the  Government  of  the 
United  States  undertakes  to  receive  in  full  satisfaction  of  said  claims, 
except  as  aforesaid,  and  to  distribute  the  same  among  the  claimants. 

Article  II.  The  high  contracting  parties,  not  being  able  to  come  to  so 
agreement  npon  the  question  of  public  law  involved  in  the  case  of  tbe 
American  privateer  brig  Central  Armstrong^  destroyed  by  British  ves- 
sels it)  the  waters  of  the  island  of  Fayal,  in  September  1814  Her  Most 
Faithful  Majesty  hAs  proposed,  and  the  United  States  of  America  have 
consented,  that  the  claim  presented  by  the  American  Government,  in 
behalf  of  the  captain,  otlicers,  and  crew  of  the  said  privateer,  should  be 
submitted  to  the  arbitrament  of  a  sovereign,  potentate,  or  chief  of  some 
nation  in  amity  with  both  the  high  contracting  parties. 

Article  III.  So  soon  as  the  consent  of  the  sovereign,  potentate,  or 
chief  of  some  friendly  nation,  who  shall  be  chosen  by  the  two  high  cob* 
tractlng  parties,  shall  have  been  obtained  to  act  as  arbiter  in  the  aforesaid 
case  of  the  privateer  brig  General  Armstrong y  copies  of  all  correspond- 
ence which  has  passed  in  reference  to  said  claim  between  the  two  GoverD' 
ments  and  their  respective  representatives  shall  be  laid  before  thearbite^» 
to  whose  decision  the  two  high  contracting  parties  hereby  bind  thetv^' 
selves  to  submit. 

Article  IV.  The  pecuniary  indemnities  which  Her  Most  Faithfnl  M»3' 
esty  promises  to  pay,  or  cause  to  be  paid,  for  all  the  claims  present^^ 
previous  to  the  6th  day  of  July  1850,  in  behalf  of  American  citizens,  If-^ 
the  Government  of  the  United  States,  (with  the  exception  of  that  of  tl^  ^ 
General  Arvxsirong)  are  fixed  at  ninety-one  thousand  seven  hundred  an 
twenty-seven  dollars,  in  accordance  with  the  correspondence  between  tU^ 
two  Governments. 

Article  V.  The  payment  of  the  sum  8tij)ulated  in  the  preceding  article 
shall  be  made  in  Lisbon,  in  ten  equal  instalments,  in  the  course  of  fiv^ 
years,  to  the  properly -authorized  agent  of  the  irnited  States.  The  firs* 
instalment  of  nine  thousand  one  hundred  and  seventy-two  dollars  seventy 
cents,  with  interest  as  hereinafter  provided,  (or  its  equivalent  in  Portu* 
guese  current  mouey,)  shall  be  ]»aid,  as  a  foresaid,  on  the  30th  day  of 
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September  of  the  carrent  year  of  1851,  or  earlier,  at  the  option  of  the 
Portuguese  Government ;  and  at  the  end  of  every  subsequent  six  months  a 
like  instalment  shall  be  paid — the  integral  Hum  of  ninety-one  thousand 
leven  hundred  and  twenty-seven  dollars,  or  its  equivalent,  thus  to  be 
mtiatied  on  or  before  the  thirtieth  day  of  September  1856. 

Article  VI.  It  is  hereby  agreed  that  each  and  all  of  the  said  insttU- 
nents  are  to  bear,  and  to  be  paid  with  an  interest  of  six  x>er  cent,  per 
lunum,  from  the  date  of  the  exchange  of  the  ratitications  of  the  present 
ronvention. 

Articlr  VII.  This  oonvention  shall  be  approved  and  ratified,  and  the 
Atifications  shall  be  exchanged  in  the  city  of  Lisbon  within  four  months 
bfter  the  date  thereof,  or  sooner  if  possible. 

In  testimony  whereof  the  respective  Plenipotentiaries  have  signed  the 
ame,  and  affixed  thereto  the  seals  of  their  arms. 

Done  in  the  city  of  Washington,  D.  C,  the  twenty-Fixth  day  of  Febrn- 
LTj,  of  the  year  of  our  Lord  one  thousand  eight  hundred  and  tifty-oue. 

[BBAL.]  Dan'l  Webster. 

[8BAL.]  J.  C.  D£  FlGANIKRB  E  MORAO. 

^*rotocolfor  ike  Bettlement  by  arbitration  of  the  title  to  the  Island  of  Bulama, 

Protocol  of  a  Conference  hold  at  the  Foroi^  Office  in  Lisbon,  on  the  13th 
of  January  1869,  between  Her  Britannic  Majesty's  Envoy  Extraordi- 
nary and  Minister  Plenipotentiary  and  the  Minister  for  Foreign  Affairs 
of  His  Most  Faithful  Majesty. 

Whereas  the  Government  of  Her  Britannic  Majesty  asserts  a  claim  to 
he  Island  of  Bulama,  un  the  western  coast  of  Africa,  and  to  a  certain 
M>rtion  of  territory  opposite  to  that  island  on  the  mainland ;  and  whereas 
ihe  Government  of  His  Most  Faithful  Ma^josty  asserts  a  claim  to  the  same 
Aland,  and  the  same  territory  opposite  to  it  on  the  mainland ;  and  whereas 
t>oth  Parties,  bein^  animated  by  a  friendly  feeling,  and  neither  of  them 
tiaving  any  wish  to  appropriate  t-erritory  which  may  lawfully  belong  to 
the  other,  have  consented  to  refer  their  respective  claims  to  the  arbitra- 
tion of  a  third  Power,  in  whom  both  repose  confidence. 

For  this  purpose,  they  have  agreed  to  ap])ly  to  the  President  of  the 
United  States  of  America;  and  it  now  becomes  necessary  to  ]>Iaco  on  rec- 
)rd  certain  terms  and  arrangements  with  a  viewHo  obtaining  the  speedy 
ind  convenient  hearing  and  determination  of  the  claims  in  question;  and 
the  Undersigned,  the  Honourable  Sir  Charles  A.  Murray,  Knight  Com- 
nander  of  the  Most  Honourable  Ord(>r  of  the  Bath,  Her  Britannic  Maj- 
^8ty'B  Envoy  Extraordinary  and  Minister  Plenipotentiary  at  the  Court  of 
Lfisbon,  and  the  Marquis  de  Sit  da  Handeira,  a  Peer  of  the  Kealm,  Presi- 
lent  of  the  Council  of  Ministers,  Minister  of  War,  and  Minister  ad  interim 
for  Foreign  Affairs  of  His  Most  Faithful  Majesty,  being  duly  authorized 
jy  their  respective  Governments,  have  agreed  as  follows: 

I,  The  respective  claims  of  Her  Britannic  Majesty's  Government  and  of 
;he  Government  of  His  Most  Faithful  Majesty,  to  the  Island  of  Bulama, 
m  the  W^estern  Coast  of  Africa,  and  to  a  certain  portion  of  territory  oppo- 
lite  to  that  island  on  the  mainland,  shall  be  submitted  to  the  arbitration 
md  award  of  the  President  of  the  United  States  of  America,  who  shall 
lecide  thereupon  finally  and  without  appeal. 
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II.  The  award  of  the  Preeideut  of  the  United  Stmtes,  whether  it  be  wholly 
in  favoar  of  the  claim  of  either  Party,  or  in  the  naloie  of  an  eqnitable 
solution  of  the  difticulty,  shall  >»e  considered  as  abeolntely  final  and  eon- 
closive;  and  foil  etlect  shall  be  ipven  to  such  award,  without  any  objec- 
tion, evasion,  or  delay  whatsoever.    Sach  decision  shall  be  ^ven  in 
writing,  and  dat^-d ;  it  shull  be  in  whatever  form  the  President  may  choose 
to  a<lopt;  it  nhall  b«*  delivere^l  to  the  Ministers  or  other  public  Agents  of 
(treat  Britain  and  of  Portugal  who  may  be  actually  at  Washington,  sod 
shall  be  considered  as  operative  from  the  day  of  the  date  of  the  delivery 
thereof. 

III.  The  written  or  printed  case  of  each  of  the  two  Parties,  meoompanied 
by  the  evidence  ofifered  in  Biipi>ort  of  the  same,  shall  be  laid  before  tbe 
President  within  six  months  from  the  date  hereof,  and  a  copy  of  such  cAa^ 
and  evidence  shall  be  comnniuicated  by  each  Party  to  the  other  throu^'^ 
their  respective  Ministers  at  Washington. 

After  Miich  communication  nhall  have  taken  place,  eaeh  Party  shall  hf^-^^ 
the  power  of  drawing  up,  and  laying  before  the  Preeident,  a  second  :».  ^^ 
deHnitive  statement,  if  it  think  tit  so  to  do,  in  reply  to  the  case  of  the  ot  'X3eT 
Party  so  commnnicate4l,  which  definitive  statement  shall  be  so  laid  bet:'^'^^ 
the  Arbiter,  and  also  be  mutually  communicated  in  the  same  mannei^  ^^ 
aforesaid  by  each  Party  to  the  other  within  six  months  from  the  dat^^®^ 
laying  the  tirst  statement  of  the  case  before  the  arbiter. 

IV.  If  in  the  cjise  Hubmitted  to  the  Arbiter,  either  Party  shall  specifj^^  ®' 
allude  to  any  Keport  or  Document  in  its  own  exclusive  possession,  with^^^"^ 
annexing  a  copy,  such  Party  shall  be  bound,  if  the  other  Party  thir:^^" 
proper  to  apply  for  it,  to  furnish  that  Party  with  a  copy  thereof.  An<^  " 
the  Arbiter  Hlionld  desire  further  elucidation  or  evidence  with  regard  ^ 
any  jmint  contained  in  the  statements  laid  before  him,  he  shall  be  at  1  ^  ^ 
erty  to  recjuire  it  from  either  Party ;  and  he  shall  be  at  liberty  to  hear  c^^® 
counsel  or  a^^ent  for  each  Party  in  relation  to  any  matters  which  he  sh.^^*^ 
think  tit,  and  at  such  time  and  in  snch  manner  us  he  may  think  fit. 

V.  The  Ministers  or  other  Public  Agents  of  Great  Hritain,  and  of  PorC^"^' 
gal  at  Washington,  re«j)ertively,  shall  be  considered  as  the  Agents    ^^ 
their  respective  (iovernments  to  couduet  their  case  before  the  arbiter,  wW^^ 
shall  l»e  renuestod  to  address  all  his  communications  and  give  all  \m^^^ 
notices  to  8U(rh  Ministers  or  other  Public  Agents,  whose  acts  shall  bic^ 
their  Governments  to  and  Ix^l'ore  the  Arbiter  on  this  matter. 

VI.  It  shall  be  competent  to  the  Arbiter  to  proceed  in  the  said  arbit 
tion,  and  all  matters  relating  thereto,  as  and  when  he  shall  see  fit,  eithi 
in  person,  or  by  a  person  or  persons  named  by  him  for  that  purpose;  eith^^=^ 
with  closed  doors,  <»r  in  juildic  sitting;  either  in  the  presence  or  abseni 

of  either  or  both  Agents;  and  oitiier  vifa'vocey  or  by  written  discussion  c-^-^ 
otherwise. 

VII.  The  Arbiter  shall,  if  he  think  tit,  appoint  a  Secretary,  Registrar, 
Clerk,  for  the  purposes  of  the  projiosed  arbitration,  at  such  rate  or  remi- 
neration  as  he  shall  think  ]>rop('r.     This,  and  all  other  expenses  of 
connected  with  the  said  arbitration  shall  be  provided  for  as  hereinaft^^^^ 
stipulated. 

VIII.  Tlie  Arbiter  shall   be  roqm^sted   to   deliver,  together  with  h        ^ 
award,  an  account  of  all  the  costs  and  expenses  which  he  may  have  *''"-==*^ 
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pat  to  in  Telatlon  to  this  matter,  which  shall  forthwith  he  repaid  in  two 
equal  portions,  one  hy  each  of  the  two  Parties. 

IX.  The  Arbiter  shall  be  reqaested  to  give  his  award  in  writing  as  early 
aaoonvenient  after  the  whole  case  on  each  side  shall  have  been  laid  before 
biniy  and  to  deliver  one  copy  thereof  to  each  of  the  said  Agents. 

Should  the  Arbiter  be  unable  to  decide  wholly  in  favour  of  either  of 
the  respective  claims,  he  shall  be  requested  to  give  snch  a  decision  as  will, 
in  his  opinion,  furnish  an  equitable  solution  of  the  difficulty. 

Should  he  decline  to  give  any  decision,  then  everything  done  in  the 
premises  by  virtue  of  this  agreement  shall  be  null  and  void;  and  it  shall 
be  competent  for  the  British  and  Portuguese  Govei-nmentH  to  do  and  pro- 
ceed in  all  respects  as  if  the.  reference  to  arbitration  h:id  never  been  made. 

Done  at  Lisbon,  this  thirteenth  day  of  January,  eighteen  hundred  and 
^ixty  nine. 

[l.  8.]  C.  A.  Murray. 

[l.  8.]  Sa  da  Bandkira. 

Protocol  for  the  Arhitration  of  the  Delagoa  Bay  liaiUvan  Claim. 

[Signed  Jane  13,  1891.>  ] 

Le  President  de  la  Confederation  Suisse  ayant  fait  connaltre  aux  Gou- 
Vemements  du  Portugal,  de  la  Grande  Bretaugo  et  des  Etats-Uiiis  de  TAmc^- 
'Hqne  dn  Nord  que  le  Conseil  F<5doral  Suisse  avait  pris  en  cousideration  la 
^eniande  que  ces  Gk>uvemements  lui  out  faite  de  bien  vouloir  nommer  trois 
Jiirisconsnltes,  choisis  parmi  les  plus  distinguos,  pour  composer  un  tribu- 
tial  arbitral  charg^^  de  tixer  le  montant  de  rindemnit(^  due  par  le  Portugal 
^nx  ayant  droit  des  deux  autres  pays  :i  raison  de  la  resciHion  de  la  con- 
^eHsion  du  chemin  de  fer  de  Loureuvo  Marques  et  de  la  prise  de  posHcssion 
^e  ce  chemin  de  fer  par  le  Gouverunient  Portugnis,  les  soussignes  duniont 
autoris<^«  par  leursGouvernements  reapectifs,  sout  conveiuis  de  co  que  suit : 

Art.  I.  Le  mandat  <|ue  les  trois  (iouveruements  Hont  ocmvenus  de  conticr 
an  Tribunal  Arbitral  estde  Hxer,  comnie  iljugeni  le  ])lus  juste,  le  uiuntant 
fie  la  compensation  duo  par  le  Gouveruenient  Portiigais  aux  ayant  droit  des 
denx  autres  pays  par  suite  de  la  rescision  Civ  la  eoucession  du  chemin  de 
fer  de  Lourenvo  Marques  et  de  la  prise  de  possession  de  ce  eheniin  de  fer 
par  le  Gouvernement  Portugais  et  de  traucher  ahisi  le  <Iit)'crend  existent 
entre  les  trois  Gouvernements  a  cet  <^gard. 

Art.  II.  Le  tribunal  arbitral  fixera  aux  Gouvernements  de  la  Grande 
3retange  et  des  Etats-Unis  de  TAmcTiciue  du  Nord  le  delai  dans  lequel 
eeax-ci  devront  lui  remettn^  les  mdmoires,  couelusions  et  documents. 

Cos  pieces  seront  transmiaes,  en  deux  doubles,  au  Gouvernement  Portu- 
avec  invitation  do  produire^^gab^ment  en  deux  doubles,  sa  reponse, 
conclusions  et  les  documents  a  Tappui  dans  le  delai  (pii  lui  sera  lix(^. 

LfO  tribunal  arbitral  iixera  lui-nieme,  apres  avoir  eutendu  les  parties  ou 
lenr  rdpresentants  et  d'accord  avec  elles,  le  mode  de  procedure,  notamment 
lea  delais  ci-dessus  mentiounc^s  et  ceux  si  fixer  pour  la  reniiso  do  la  r(^plique 
«t  de  la  dupliqne,  les  regies  :\  snivre  pour  Paudition  des  parties  ou  de 
leurs  r^^presentants,  la  production  de  documents,  la  deliberation  dans  con 

un  (f ),  le  prononc6  du  jugemeut  et  la  n^daction  dn  protocol. 


^  For  translation,  see  supra,  1874. 
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Chaciin  des  trois  GouverDemeuts,  s'engageut  li  faire  tout  ce  que  d<^p6D- 
dra  de  lui  pour  quo  lea  jiU'ces  et  reuseiguenicuts  demandds  par  le  tribanal 
arbitral  lui  anion t  fouruis  en  due  forme  et  dans  les  d^lais  fix^  par  lui. 

Akt.  III.  Lo  Tribunal  Arbitral  aura  pleine  comp<^tence  pour  conuaitre 
des  conclnHioiis  presont^s  par  chacune  des  parties  dans  toute  leur  ^tendue 
et  dans  ioiiie  leurs  dt^pendanoes  ou  incidents;  il  rendra  son  jngement  sur 
le  fond  de  la  cause  et  prononocra  comme  il  jugera  le  plus  piste  sur  le 
nioutant  de  Tiudemnit^^  due  par  le  Portugal  aax  ayant  droit  des  deax 
autres  pays  par  suite  do  la  rescision  de  la  concession  du  chemin  de  ferde 
Lourenyo  Maniues  ct  de  la  prise  de  possession  de  oe  chemin  de  fer  par  le 
inAnio  Gouvernmeut. 

Art.  IV.  Le  jugemeut  sera  ddfinitif  et  sans  appel.  Le  Pr^ident  da 
Tribunal  Arbitral  d(^livrera  aux  r6presentants  de  chacan  des  trois  Ooa- 
vernements,  uue  expedition  authentique  de  la  sentence. 

Les  trois  Gouvemoments  s'engagent  d'avance  pour  leur  propre  part  et 
pour  la  part  de  lours  ressortissants  respectifs  ii  accepter  et  ex^cuter  la 
sentence,  comme  rc'glemcnt  final  de  tous  leurs  differonds  sur  cette  ques- 
tion. 

II  est  entendu  que,  bien  qu'il  appartionne  au  Tribunal  de  d<^igner  les 
porsonncs  privi^es  ou  les  personnos  morales  ayant  droit  dk  Pindemnit^,  I0 
nioutant  do  cette  indcnmito  sera  reiiiis  pur  le  Gouvemment  Portngaisaox 
deux  autres  Gouvornmeuts  pour  ({u'ils  en  fassent  la  distribution  aux  ayaut 
droit. 

La  quittance  di^livereo  par  res  Gouvornmeuts  constituera  pour  le  Gouv- 
eriimont  rortugais  uno  dt'^cliargo  complete  ot  valablo. 

Le  moutaiit  do  l'in(lemiiit«5  sera  reniis  par  le  Gouvemement  Portagai8 
aux  deux  autres  gouveninients  dans  lo  dclai  de  6  mois  ii  compter  du  pro- 
noucd  du  jugouient. 

Art.  V.  Le  President  do  Tribunal  sera  pri6  de  presenter  le  comptede 
tous  les  frais  oecasiouudes  par  I'arbitrage,  et  les  trois  Gouvornomeuts 
s'engagent  j\  les  faire  pay^r  a  IVpoquo  quo  lo  President  designera. 

En  foi  de  quoi  les  80ussignc58  out  drosse  ee  protocol  et  y  ont  approuv^ 
leurs  signatures  ot  lours  8c«'aux. 

Fait  ii  Borne,  eu  triple  expedition,  le  13  juiu,  1891. 

C11AHLK8  S.  Scott.  [seal.] 

John  D.  Washburn.         [seal.] 
1).  g.  nogueira  soares.  [seal.] 

SPAIN. 

Treaty  of/nendship,  limits,  and  navigation, 

[Concliule<l  October  27,    1795;  rutifiiatiouH  exchanged  at  Aranjuez  April  25,  1796;  pr®* 

claimed  August  2,  1796.] 

His  Catholics  Majesty  and  tlie  Tuitod  States  of  America,  desiring  lecon- 
Kolidato,  ou  a  permanent  liasis,  the  frientlsbip  and  good  correspondence 
whieh  ha])pily  prevails  between  the  two  parties,  have  determined  to 
establish,  liy  a  couventiou,  several  points,  the  settlement  whereof  will  ^ 
productive  of  general  advantage  and  reciprocal  utility  to  both  nationB. 

With  this  intention,  His  Catholic  Majesty  has  appointed  the  most  exo**' 
lent  Lord  Don  Manuel  de  Godoy,  and  Alvarez  de  Faria,  Rios,  Sancb^i 
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«rzoc»,  Prince  de  la  Paz,  Duke  de  la  Aloudia,  Lord  of  the  Soto  de  Roma, 
ad  of  the  State  of  Alball^  Grand oo  of  Spain  of  the  first  claas,  perpetnal 
legidor  of  the  city  of  Santiago,  Knight  of  the  illnstrioiis  Order  of  the 
tolden  Fleece,  and  Oreat  Cross  of  the  Royal  and  distinguished  Spanish 
Mer  of  Charles  the  III,  Commander  of  Valencia  del  Ventoso,  Rivera,  and 
Loenchal  in  that  of  Santiago;  Knight  and  Great  Cross  of  the  religions 
^rder  of  St.  John ;  Counsellor  of  State ;  first  Secretary  of  State  and  Des- 
»acho;  Secretary  to  the  Queen;  Superintendent  General  of  the  Posts  and 
iighways;  Protector  of  the  Royal  Academy  of  the  Noble  Arts,  and  of  the 
loyal  Societies  of  Natural  History,  Botany,  Chemistry,  and  Astronomy; 
Gentleman  of  the  King'H  Chamber  in  employment;  Captain  General  of  his 
irmiee;  Inspector  and  Major  of  the  Royal  Corps  of  Body  Guards,  &a., 
flba.,  &a.,  and  the  President  of  the  United  States,  with  the  advice  and 
consent  of  tlieir  Senate,  has  appointed  Thomas  Pinckney,  a  citizen  of  the 
Uuiteil  States,  and  their  Envoy  Extraordinary  to  His  Catholic  Majesty. 
And  the  said  Plenipotentiaries  have  agreed  upon  and  concluded  the  fol- 
lowing articles : 

Article  XXI.  In  order  to  terminate  all  differences  on  account  of  the 
losses  sustained  by  the  citizens  of  the  United  States  in  consequence  of 
their  vessels  and  cargoes  having  been  taken  by  the  subjects  of  His  Catho- 
lic Majesty,  during  the  late  war  between  Spain  and  France,  it  is  agreed 
that  all  such  cases  Hhall  be  referred  to  the  final  deciHion  of  Commissioners, 
to  be  appointed  in  the  following  manner.  His  Catholic  Majesty  shall 
luune  one  Commissioner,  and  the  President  of  the  United  States,  by  and 
"With  the  advice  and  consent  of  their  Senate,  shall  appoint  another,  and 
the  said  two  CommiHsioners  shall  agree  on  the  choice  of  a  third,  or  if  they 
cannot  agree  so,  they  shall  each  propose  one  person,  and  of  the  two  names 
to  proposed,  one  shall  be  drawn  by  lot  in  the  presence  of  the  two  original 
ConiBiissitmers,  and  the  person  whose  name  shall  be  so  drawn  shall  be  the 
third  Commissioner;  and  the  three  Commissioners  so  appointed  shall  be 
swom  impartially  to  examine  and  decide  the  claims  in  question,  accord- 
ing to  the  merits  of  the  several  cases,  and  to  justice,  equity,  and  the  laws 
of  nations.  The  said  Commissioners  shall  meet  and  sit  at  Philadelphia; 
^d  in  the  case  of  the  death,  sickness,  or  necessary  absence  of  any  such 
Commissioner,  his  ])lace  shall  be  supplied  in  the  same  manner  as  he  was 
first  appointed,  and  the  new  Commissioner  shall  take  the  same  oaths,  and 
do  the  same  duties.  They  shall  reci'ive  all  complaints  and  applications 
^Qthorized  by  this  article,  during  eighteen  months  from  the  da}'  on  which 
they  shall  assemble.  They  shall  have  ))ower  to  examine  all  such  persons 
^  come  before  them  on  oath  or  alTirniation,  touching  the  complaints  in 
^Qestion,  and  also  to  receive  in  evidence  all  written  testimony,  authenti- 
cated in  such  manner  as  they  shall  think  proper  to  require  or  admit.  The 
^ward  of  the  said  Commissioners,  or  any  two  of  them,  shall  be  final  and 
inclusive,  both  :is  to  the  justice  of  the  claim  and  the  amount  of  the  sum 
^  be  paid  to  the  claimants;  and  His  Catholic  Majesty- undertakes  to  cause 
Sesame  to  be  paid  in  specie,  without  deduction,  at  such  times  and  places, 
^d  under  such  conditions  as  shall  be  awarded  by  the  said  Commissioners. 

Article  XXIII.  The  present  treaty  shall  not  be  in  force  until  ratified 
^7  the  contracting  parties,  and  the  rati ti cations  shall  be  exchanged  in  six 
months  from  this  time,  or  sooner  if  possible. 
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In  witness  whereof  we,  the  underwritten  Plenipotentiaries  of  His  Cath- 
olic Majesty  and  of  the  United  States  of  America,  have  signed  this  present 
treaty  of  friendship,  limits,  and  navigation,  and  have  thereunto  affixed 
our  seals  respectively. 

Done  at  San  Lorenzo  el  Real,  this  seven  and  twenty  day  of  Ootoherooe 
thousand  seven  hundred  and  niuety-dve. 

LsKAL.]  Thomas  Pincknkt. 

[SEAL.]  £l  PRINGIPB  DB  LA  PAZ. 

Convention  for  the  indemnification  of  those  who  have  suetained  loseee,  damage^it 
or  injuries  in  consequences  of  the  excesses  of  individuals  of  either  futtion  dur- 
ing the  late  war,  contrary  to  the  existing  treaty  or  the  laws  of  nations, 

[Concladed  August  11  1802;  ratificattona  exchanged  at  Waahington  December  21, 1818; 

proclaimed  December  22,  1818.] 

His  Catholic  Majesty  and  the  Government  of  the  United  States  of  Amer- 
ica, wishing  amicably  to  ud^just  the  claims  which  have  arisen  from  the 
excesses  committed  during  the  late  war,  by  individuals  of  either  nation, 
contrary  to  the  laws  of  nations  or  the  treaty  existing  between  the  two 
countries,  His  Catholic  Majesty  hoM  j^iveu,  for  this  purpose,  full  powersto 
His  Excellency  D"  Pedro  Covallos,  Councellor  of  State,  Gentleman  of  the 
Bed-Chamber  in  employment,  first  Secretary  of  State  and  Universal  De- 
spatch, and  Superintendent  General  of  the  Posts  and  Post-Offices  in  Spain 
and  the  Indies;  and  the  Government  of  the  United  States  of  America  to 
Charles  Pinckney,  a  citizen  of  the  said  States,  and  their  Minister  Pleni- 
potentiary near  His  Catholic  Majesty;  who  have  agreed  as  follows: 

1st.  A  Hoanl  of  Commissioners  shall  be  formed^  composed  of  live  Com- 
missioners, two  of  whom  shall  be  appointed  by  His  Catholic  Majesty,  two 
others  by  the  (government  of  the  United  States,  and  the  fifth  by  common 
consent;  and  in  ease  they  should  not  be  able  to  agree  on  a  person  for  the 
fifth  Commissioner,  each  party  shall  name  one,  and  leave  the  decision^ 
lot;  and  hereafter,  in  case  of  the  death,  sickness,  or  necessary  absence  ^^ 
any  of  thoKc  already  appointed,  they  shall  proeeeil  in  the  same  manU^ 
to  the  appointment  of  persons  to  replace  them. 

2d.  The  appointment  of  the  Commissioners  being  thus  made,  each  o^^ 
of  them  Hhall  take  an  oath  to  c^xamine,  discuss,  and  decide  on  the  claif^^' 
which  they  are  to  judge,  according  to  the  laws  of  nations  and  the  exi^ 
ing  treaty,  and  with  the  impartiality  justice  may  dictate. 

3rd.  The  Comnii8sion(»rs  Hhall  meet  and  hold  their  sessions  in  Madri 
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where,  within  the  term  of  ei«;hteeu  months  (to  be  reckoned  from  the  d- 
on  which  they  may  assemble)  they  shall  receive  all  claims  which,  in  ccr^ 
sequence  of  this  convention,  may  be  made,  as  well  by  the  subjects  of  }%-  " 
Catholic  Majesty  as  by  citizens  of  the  United  States  of  America,  who  mi 
have  a  right  to  demand  compensation  for  the  losses,  damages,  or  injuri 
sustained  by  them,  in  (!onse(iuence  of  the  excesses  committed  by  Spanic 
subjects  or  American  citizens. 

4th.  The  Commissioners  are  authorized,  by  the  said  contracting  parti€^*^ 
to  hear  and  examine,  on  oath,  every  question  relative  to  the  said  demand-- 
and  to  receive  as  worthy  of  credit  all  testimony  the  authenticity  of  whiC^ 
cannot  reasonablv  be  doubted. 

5th.  From  the  decisions  of  the  Commissioners  there  shall  be  no  appeA^  J 
and  the  agreement  of  three  of  them  shall  give  full  force  and  effect  to  the»  ^ 


TREATIES.  4799 

ecitionsy  as  well  with  respect  to  the  justice  of  the  olaims  as  to  the  amonnt 
f  the  indeuiuification  which  may  he  adjudged  to  the  claimants;  the  said 
intractin^  parties  obligiug  themselves  to  satisfy  the  said  awards  iu  spf^oie, 
ithont  deduction,  at  the  times  and  places  pointed  out,  and  under  the  con- 
itions  which  may  be  expressed  by  the  Board  of  Commissiuucrs. 
6th.  It  not  having  been  possible  for  the  said  Plenipotentiaries  to  agree 
ion  a  mode  by  which  the  above-mentioned  Board  of  Commissioners  should 
'bitrate  the  olaims  originating  from  the  excesses  of  foreign  cruisers, 
^nts,  Consuls,  or  tribunals  in  their  respective  territories,  which  might 
»  imputable  to  their  two  Governiiieiits,  they  have  expressly  agn'cd  that 
ich  Government  shall  reserve  (as  it  do<>s  by  this  convention)  to  itself,  its 
ibjects  or  citizens  respectively,  all  the  rights  which  they  now  have,  and 
ider  which  they  may  hereafter  bring  forward  their  claims,  at  such  times 
i  may  be  most  convenient  to  them. 

7th.  The  present  convention  shall  have  no  force  or  eD'ect  until  it  be  rat- 
ed by  the  contracting  parties,  and  the  ratifications  shall  be  exchanged 
I  soon  as  possible. 

In  faith  whereof  we,  the  underwritten  Plenipotentiaries,  have  signed 
lis  convention,  and  have  atlixed  thereto  our  respective  seals. 
Done  at  Madrid  this  11th  day  of  August  1802. 
[seal.]  Pkdro  Cevallos. 

[SBAL.]  ClIAULES  PlNCKNEY. 

Treaty  of  amity,  settlement,  and  limits. 

oiiduded  Febmary  22, 1819;  ratiilratioDH  exchaugod  at  Wa8liiD;;ton  FeUnmry  22,  1821; 

proclaimed  February  22,  1H21.] 

The  Unite<l  States  of  America  and  His  Catholic  Majesty,  desiring  to  con- 
lidate,  on  a  permanent  b:isis,  the  friendship  and  good  correspondence 
Uich  happily  prevails  b<*tween  the  two  parties,  have  determined  to  settle 
id  terminate  all  their  ditferences  and  pretensions,  by  a  treaty,  which  shall 
isignate,  with  precision,  the  limits  of  their  respective  bordering  territories 
North  America. 

With  this  intention  the  President  of  the  United  States  has  furnished  with 
eir  fnll  powers  John  Quiuey  Adams,  Secretary  ot*  8tate  of  the  said  United 
ates;  and  His  Cath(dic  Majesty  lias  appointed  the  Most  Excellent  Lord 
jn  I-iuis  l)e  Onis,  Gonzales,  liOpez  y  Vara,  Lord  ot*  the  town  of  Kayaces, 
)rpetual  Kegidor  of  the  Corporation  of  the  city  of  Salamanca,  Knight 
*and  Cross  of  the  Royal  AmtTican  Order  of  Isabella  the  Catholic,  deco- 
ted  with  the  Lys  of  La  Vendue,  Knight  Pen8ion<*r  of  the  Royal  and  Dis- 
jguished  Spanish  Order  of  Charles  th(^  Third,  Member  of  the  Supreme 
leembly  of  the  said  Royal  Order ;  of  the  Council  of  His  Catholic  Majesty ; 
IB  Secretary,  with  Exercise  of  Decrees,  and  His  Envoy  Extraordinary 
id.  Minister  Plenipotentiary  near  t!io  United  States  of  America; 
And  the  said  Plenipotentiaries,  after  having  exchanged  their  powers, 

ive  agreed  upon  and  concluded  tlie  following  articles: 

«  •  *  »  •  «  « 

Article  IX.  The  two  high  contracting  parties,  animated  with  the  most 
.mest  desire  of  conciliation,  and  with  the  object  of  putting  an  end  to 
1  the  ditferencos  which  have  existnl  ]>etween  them,  and  of  contirming 
legood  understanding  which  they  wish  to  be  forever  maintained  between 
lem,  reciprocally  renounce  all  claims  tor  damages  or  injuries  which  theyi 
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themselves,  as  well  as  their  respective  citizens  and  snbjeota,  may  have 
suffered  until  the  time  of  signing  this  treaty. 

The  renunciation  of  the  United  States  will  extend  to  all  the  injuries 
mentioned  in  the  convention  of  the  11th  of  August  1802. 

2.  To  all  claimH  on  account  of  prizes  made  by  French  privateers,  and 
condemned  by  French  Consuls,  within  the  territory  and  jurisdiction  of 
Spain. 

3.  To  all  claims  of  indemnities  on  aocountof  the  suspension  of  the  right 
of  deposit  at  New  Orleans  in  1802. 

4.  To  all  claims  of  citizens  of  the  United  States  upon  the  Government 
of  Spain,  arising  from  the  unlawful  seizures  at  sea,  and  in  the  ports  and 
territories  of  Spain,  or  the  Spanish  colonies. 

5.  To  all  claims  of  citizens  of  the  United  States  upon  the  Spanish  Gov- 
ernment, statements  of  which,  soliciting  the  interposition  of  the  Govern- 
ment of  the  United  States,  have  been  presented  to  the  Department  of 
State,  or  to  the  Minister  of  the  United  States  in  Spain,  since  the  date  of 
the  convention  of  1802,  and  until  the  signature  of  this  treaty. 

The  renunciation  of  His  Catholic  Majesty  extends — 

1.  To  all  the  injuries  mentioned  in  the  convention  of  the  11th  of  August 
1802. 

2.  To  the  sums  which  His  Catholic  Majesty  advanced  for  the  return  of 
Captain  Pike  from  the  Provincias  luternas. 

3.  To  all  injuries  caused  by  the  expedition  of  Miranda,  that  was  fitted 
out  and  equipped  at  New  York. 

4.  To  all  claims  of  Spanish  subjects  upon  the  Government  of  the  United 
States  arising  from  unlawful  seizures  at  sea,  or  within  the  ports  and  ter- 
ritorial jurisdiction  of  the  ITnited  States. 

Finally,  to  all  the  claims  of  subjects  of  His  Catholic  Majesty  upon  the 
Government  of  the  United  States  in  which  the  interposition  of  His  Catho- 
lic Majehty's  Government  has  been  solicited,  before  the  date  of  this  treaty 
and  since  the  date  of  the  convention  of  1802,  or  which  may  have  been 
made  to  the  department  of  foreign  aflfairs  of  His  Majesty,  or  to  his  Minis- 
ter in  the  United  States. 

And  the  high  contracting  parties,  respectively,  renounce  all  claim  to 
indemnities  lor  any  of  the  recent  events  or  transactions  of  their  respective 
commanders  and  orticers  in  the  Floridas. 

The  United  States  will  <'ause  satisfaction  to  be  m.ide  for  the  injuries,  \0 
any,  which,  l»y  process  of  law,  sliall  be  established  to  have  been  sufferetS^ 
by  the  S))anish  officers,  and  individual  Spanish  inhabitants  by  the  late^ 
operations  of  the  American  Army  in  Florida. 

Ahtici.e  X.  The  convention  entered  into  between  the  two  Governments, 
on  the  11th  of  August  1802,  the  ratifications  of  which  were  exchanged  the 
21st  December  1818,  is  annulled. 

Article  XI.  The  United  States,  exonerating  Spain  from  all  demands  in 
future,  on  account  of  the  claims  of  tlieir  citizens  to  which  the  renuncia- 
tions herein  contained  extend,  and  considering  tliem  entirely  cancelled, 
undertake  to  make  satisfaction  for  the  same,  to  an  amount  not  exceeding 
live  millions  of  dollars.  To  ascertain  the  full  amount  and  validity  o 
those  claims,  a  commission,  to  consist  of  three  Commissioners,  citizens  o 
the  United  States,  shall  be  appointed  by  the  President,  by  and  with  the 
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advice  and  oonsentof  the  Senate,  wbich  commission  shall  meet  at  the  city 
of  Washington,  and,  within  the  space  of  three  years  from  the  time  of  their 
lirst  meeting,  shall  receive,  examine,  and  decide  upon  the  amount  and 
validity  of  all  the  claims  included  within  the  descriptions  above  mentioned. 
Tbe  said  Commissioners  shall  take  an  oath  or  affirmation,  to  be  entered  on 
the  record  of  their  proceedings,  for  the  faithful  and  diligent  discharge  of 
their  duties;  and,  in  case  of  tbe  death,  sicknpss,  or  necessary  absence  of 
any  such  Commissioner,  his  place  may  be  supplied  by  tbe  appointment,  as 
aforesaid,  or  by  the  President  of  the  United  States,  during  tbe  recess  of 
the  Senate,  of  another  Commissioner  in  his  stead.  Tbe  said  Commis- 
sioners shall  be  authorized  to  bear  and  examine,  on  oath,  every  question 
relative  to  the  said  claims,  and  to  receive  all  suitable  authentic  testimony 
concerning  the  same.  And  the  Spanish  Government  shall  furnish  all  such 
documents  and  elucidations  as  may  be  in  their  possession,  for  tbe  adjust- 
ment of  the  said  claims,  according  to  tbe  principles  of  jtistice,  the  laws  of 
nations,  and  the  stipulations  of  the  treaty  between  tbe  two  parties  of  27th 
October  1795;  the  said  documents  to  be  specified,  when  demanded,  at  tlie 
instance  of  the  said  Commissioners. 

The  payment  of  such  claims  as  may  be  admitted  and  adjusted  by  the 
said  Commissioners,  or  the  major  part  of  them,  to  an  amount  not  exceed- 
ing five  millions  of  dollars,  shall  be  made  by  tbe  United  States,  either 
immediately  at  their  Treasury,  or  by  the  creation  of  stock,  bearing  an 
interest  of  six  per  cent,  per  annum,  payable  from  tbe  proceeds  of  sales  of 
public  lands  within  the  territories  hereby  ceded  to  the  United  States,  or 
in  such  other  manner  as  the  Congress  of  tbe  United  States  may  prescribe 
by  law. 

The  records  of  the  proceedings  of  tbe  said  Commissioners,  together  with 
the  vouchers  and  documents  produced  before  them,  relative  to  the  claims 
to  be  adjusted  and  decided  upon  by  them,  sball,  after  tbe  close  of  their 
transactions,  be  deposited  in  the  Department  of  State  of  tbe  United  States; 
and  copies  of  them,  or  any  part  of  them,  shall  be  furnished  to  tbe  Spanish 
Government,  if  required,  at  the  demand  of  tbe  Spanish  Minister  in  the 
United  States. 

Article  XII.  The  treaty  of  limits  and  navigation,  of  1705,  remains  con- 
firmed in  all  and  each  one  of  its  articles  exee]>ting  tbe  2,  3,  4,  21,  and  tbe 
second  clause  of  the  22  article,  which,  having  been  altered  by  this  treaty, 
or  having  received  their  entire  execution,  are  no  longer  valid. 

Article  XVI.  The  present  treaty  sball  be  ratified  in  due  form,  by  tbe 
contracting  parties,  and  tbe  ratifications  shall  be  exchanged  in  six  months 
from  this  time,  or  sooner  if  possible. 

In  witness  whereof  we,  tbe  underwritten  Plenipotentiaries  of  the  United 
States  of  America  and  of  His  Catholic  Majesty,  have  signed,  by  virtue  of 
our  powers,  the  present  treaty  of  amity,  settlement,  and  limits,  and  have 
thereunto  affixed  our  seals,  resi>ectively. 

Done  at  Wasliington  this  twenty  second  day  of  February  one  thousand 
eight  hundred  and  nineteen. 

[seal.]  John  Quincy  Adams. 

[seal.]  Luis  dr  Onis. 
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Agreement  for  aettlement  of  certain  claims  of  citizens  of  the  United  States  o% 
account  of  wrongs  and  injuries  committed  by  authorities  of  Spain  in  the 
Island  of  Cuba, 

[Concluded  at  Madrid  February  11-12, 1871.] 

Legation  of  the  United  States, 

Madrid,  February  lUh,  1871. 

Sir:  I  have  the  honor  to  receive  the  note  of  to-day's  date  addresseil  to 
me  by  your  excellency,  ])ropo8ing  certain  modificationH  of  the  plan  of 
arrangement  submitted  to  you  on  the  7th  instant,  for  the  adjustment  of 
the  reclumatiouH  made  by  my  Government  against  that  of  Spain.  I  take 
much  pleasare  in  stating  that  the  changes  suggested  in  the  memorandum 
inclosed  in  your  note  have  my  entire  concnrrence,  and  have  been  dnly 
embodied  in  the  following  record  of  the  basis  upon  which  we  have  agreed. 

Memorandum  of  an  arbitration  for  the  settlement  of  the  claims  of  citi 
zens  of  the  United  States,  or  of  their  heirs,  against  the  Government  of 
Spain  for  wrongs  and  injuries  committed  against  their  persons  and  prop- 
erty, or  agaiust  the  persons  and  property  of  citizens  of  whom  the  said 
heirs  are  the  legal  representatives,  by  the  authorities  of  Spain  in  the  island 
of  Cuba  or  within  the  maritime  jurisdiction  thereof,  since  the  commence- 
ment of  the  present  insurrection. 

1.  It  is  agreed  that  all  such  claims  shall  be  submitted  to  arbitrators, 
one  to  be  appointed  by  the  Secretary  of  State  of  the  United  States,  an- 
other by  the  Envoy  Extraonlinary  and  Minister  Plenipotentiary  of  Spain 
at  Washington,  and  these  two  to  name  an  umpire, who  shall  decide  all 
questions  upon  which  they  shall  be  unable  to  agree;  and  in  case  the  place 
of  either  arbitrator  or  of  the  umpire  shall  from  any  cause  become  vacant, 
such  vacancy  shall  be  filled  forthwith  in  the  manner  herein  provided  fur 
the  original  appointment. 

2.  The  arbitrators  and  umpire  so  named  shall  meet  at  Washington  with- 
in one  month  from  the  date  of  their  ap]>()intment  and  shall,  before  pro- 
ceeding to  business,  make  and  subscribe  a  Kolemu  declaration  that  they 
will  impartially  hear  and  determine,  to  the  best  of  their  Judgment  and 
according  to  public  law,  and  the  treaties  in  force  between  the  two  coun- 
tries, and  these  present  stipulations,  all  such  claims  as  shall,  in  eonformity 
with  this  agreement,  be  laid  before  them  on  the  part  of  the  (lovemment 
of  the  Uniteil  State's;  and  such  declaration  shall  be  entered  upon  the  rec- 
ord of  their  proceedings. 

3.  Each  Government  may  name  an  advocate  to  appear  before  the  arbi- 
trators or  the  umpire,  to  represent  the  interests  of  the  parties  respec- 
tively. 

4.  The  arbitrators  shall  have  full  power,  subject  to  these  stipulations, 
and  it  shall  bo  their  <luty  before  proceedin«j:  with  the  hearing  and  decision 
of  any  case,  to  make  and  publish  convenient  rules  prescribing  the  time 
and  manner  of  the  presentation  of  claims  and  of  the  proof  thereof;  and 
any  disagreement  with  reference  to  the  saiil  rules  of  proceeding  shall  be 
decided  by  the  umpire.  It  is  understood  that  a  reasonable  period  shall 
be  allowed  lor  the  presentation  of  the  proofs;  that  all  claims  and  the  tes- 
timony in  favor  of  them  sliall  be  presented  only  through  the  Government 
of  the  I'nited  States;  that  the  award  made  in  each  case  shall  be  in  writing 
and,  if  indemnity  be  given,  the  sum  to  be  paid  shall  be  expressed  in  the 
gold  coin  of  the  United  States. 
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5.  The  arbitrators  shall  have  jurisdictioo  of  all  claims  presented  to  them 
by  the  Government  of  the  United  States  for  injuries  done  to  citizens  of  the 
United  States  by  the  aathorities  of  Spain  in  Cuba  since  the  first  day  of 
Octobei  1868.  Adjudications  uf  the  tribuuals  in  Cuba,  concerning  citi- 
zens of  the  United  States,  made  in  the  absence  of  the  parties  interested, 
or  in  yiolation  of  international  law,  or  of  the  guarantees  and  forms  pro- 
vided for  in  the  treaty  of  October  27, 1795,  between  the  United  States  and 
Spain,  may  be  reviewed  by  the  arbitrators,  who  shall  make  sucb  award 
in  any  such  case  as  they  shall  deem  just.  No  Judgment  of  a  Spanish  tri- 
bunal, disallowing  the  affirmation  of  a  party  that  he  is  a  citizen  of  the 
United  States  shall  prevent  the  arbitrators  from  hearing  a  reclamation 
presented  in  behalf  of  said  party  by  the  United  States  Government. 
Nevertheless,  in  any  case  heard  by  the  arbitrators,  the  Spanish  Govern- 
ment may  traverse  the  allegation  of  American  citizenship  and  thereupon 
competent  and  sufficient  proof  thereof  will  be  required.  The  commission 
having  recognized  the  quality  of  American  citizens  in  the  claimants,  they 
will  acquire  the  rights  accorded  to  them  by  the  present  stipulations  as 
such  citizens.  And  it  is  further  agreed  that  the  arbitrators  shall  not  have 
Jurisdiction  of  any  reclamation  made  in  behalf  of  a  native-born  Spanish 
subject  naturalized  in  the  United  States  if  it  shall  appear,  that  the  same 
subject-matter  having  been  adjudicated  by  a  competent  tribunal  in  Cuba 
and  the  claimant,  having  appeared  therein,  either  in  person  or  by  his  duly 
appointed  attorney  and  being  required  by  the  laws  of  Spain  to  make  a 
declaration  of  his  nationality,  failed  to  declare  that  he  was  a  citizen  of 
the  United  States;  in  such  case  and  for  the  purposes  of  this  arbitration, 
it  shall  be  deemed  and  taken  that  the  claimant,  by  his  own  default,  had 
renounced  his  allej^iance  to  the  United  States.  And  it  is  further  agreed 
that  the  arbitrators  shall  not  have  jurisdiction  of  any  demands  growing 
out  of  contracts. 

6.  The  expenses  of  the  arbitration  will  be  defrayed  by  a  percentage  to 
be  added  to  the  iimonnt  awarded.  The  compensation  of  the  arbitrators 
and  umpire  shall  not  exceed  three  thousand  dollars  each;  the  same  allow- 
ance shall  be  made  to  each  of  the  two  advocates  representing  respectively 
the  two  Governments;  and  the  arbitrators  may  employ  a  secretary  at  a 
compensation  not  exceeding  the  sum  of  five  dollars  a  day  for  every  day 
actually  and  necessarily  given  tu  the  business  of  the  arbitration. 

7.  The  two  Governments  will  accept  the  awards  made  in  the  several 
cases  submitted  to  the  said  arbitration  as  final  and  conclusive,  and  will 
give  full  efieet  to  the  same  in  good  faith  and  as  soon  as  possible. 

I  avail  myself  of  this  o])portuuity  to  renew  to  your  excellency  the  assur- 
ances of  my  most  distinguished  consideration. 

D.  £.  Sickles. 
His  Excellency  the  Ministeu  of  State. 

[Translation  ] 

Ministry  of  State, 

Madridy  February  12, 187L 
Sir:  I  have  had  the  honor  to  receive  the  note  you  were  pleased  to 
address  me  under  date  of  yesterday,  communicating  to  me  the  defi 
record  of  the  memorandum  in  reference  to  the  manner  of  arranging 
settlement  of  the  reclamations  of  citizens  of  the  United  States  conseqi 
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npon  the  insarrection  in  the  island  of  Cuba,  and  as,  in  drawing  ap  this 
docament,  you  have  kindly  incorporated  the  slight  modifications  I  pro- 
posed to  yoii,  for  greater  clearness  and  precision,  in  my  note  of  yesterday 
in  answer  to  yours  of  the  7th,  I  take  pleasure  in  informing  you  that  I 
entirely  concur  in  the  contents  of  the  said  meniorandnm. 

I  improve  this  occasion  to  renew  to  yon  the  assurances  of  my  most  dis- 
tingninhed  consideration. 

Cristiko  Mabtos. 

The  Minister  Plenipotentiary  of  the 

United  States  of  America. 

Agreement  for  terminating  the  Claims  Commission  formed  under  ike  agreement 

of  February  IS,  1871. 

[Concluded  Febrnary  23, 1881.] 

Department  of  State, 

Washington,  Febrnary  tS,  1881. 

Sir:  I  have  had  the  honor  to  hold  several  recent  conferences  with  you, 
touching  the  doMire  of  your  Goverument,  formally  expressed  in  the  note 
of  the  Minister  of  State,  SeAor  £ldnayen,  to  the  Minister  of  the  U.  S.  at 
Madrid  on  the  5th  of  July  1880;  for  the  adoption  of  an  accord  between 
the  two  Governments  looking  to  the  fixation  of  a  term  for  the  labors  of  the 
American  and  Spanish  Claims  Commission  which  was  organized  under  the 
agreement  of  February  12,  1871.  In  those  conferences,  the  entire  agree- 
ment of  our  views  in  the  matter  happily  renders  any  discussion  thereof 
unnecessary,  save  only  as  to  the  form  and  manner  of  placing  such  agree- 
ment of  views  on  record,  with  the  same  force  and  effect  as  the  original 
agreement  of  1871. 

As  yon  arc  aware,  the  agreement  of  1871  was  discussed  between  the  U.  S. 
Minister  at  Madrid  and  the  Spanish  Minister  of  State  for  some  time  before 
a  final  understanding  was  reached,  during  which  time  various  written 
projects  and  counter  projects  of  an  agreement  were  reciprocally  submitted 
and  considered,  und  that  at  the  wish  of  the  Spanish  government  itself,  it 
was  determined  that  a  final  accord  should  be  effected  by  simple  exchange 
of  diplomatic  notes.  This  was  accordingly  done  and  the  date  of  SeQor 
Martos'  note  accepting  the  completed  redaction  of  the  agreement  became, 
therefore,  the  date  of  the  agreement  itself.  It  is  thought  unnecessary 
that  a  fresh  agreement  determining  the  duration  of  the  Commission  should 
involve  more  of  formality  than  the  original  accord  whereby  the  commis- 
sion itself  was  created;  and  I  have,  accordingly,  the  honor  to  propose,  for 
your  prompt  acceptance  as  I  doubt  not  a  like  conclusion  of  our  present 
negotiation  by  means  of  a  simple  exchange  of  diplomatic  notes,  and  in  the 
suggested  form  of  an  additional  article  to  the  Agreement  of  1871. 

I  believe  that  you  and  I  are  in  accord  upon  the  substantial  points  of  the 
following  text  of  such  additional  article,  as  the  result  of  our  deliberations 
thereon. 

"  VIII.  All  claims  for  injuries  done  to  citizens  of  the  United  States  by 
the  Authorities  of  Spain  in  Cuba,  since  the  first  day  of  October,  A.  D. 
1868,  which  have  not  heretofore  been  presented  by  the  Government  of  the 
U.  8.  to  the  Commission  now  sitting  in  Wastnngton  under  the  agreement 
of  February  12,  1871,  shall  be  so  presented  to  the  said  Commission  within 
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sixly  days,  from  this  twenty-third  day  of  February  1881,  unless  in  any 
case  where  reasons  for  delay  shall  be  established  to  the  satisfaction  of  the 
Arbitrators,  and  in  any  such  ease  the  period  for  presenting  the  claim  may 
be  extended  by  them  to  any  time  not  exceeding  thirty  days  longer. 

''The  Commission  shall  be  bound  to  examine  and  decide  upon  every 
claim  which  may  have  been  presented  to  it,  or  which  shall  hereafter  be 
presented  to  it  in  accordance  with  this  article,  within  one  year  from  the 
12th  day  of  May  1881.  Provided,  however,  that  in  any  particular  case  in 
which  delay  in  completing  the  defense  shall  make  an  extension  for  the 
claimant's  proofs  or  final  argument,  or  decision,  beyond  this  period,  neces- 
sary for  justice,  such  extension  may  be  granted,  by  the  Arbitrators,  or,  on 
their  disagreement  by  the  Umpire." 

**  The  Arbitrators  shall  have  full  power,  subject  to  these  stipulations,  to 
make  and  publish  convenient  rules  for  carrying  into  effect  this  additional 
Article,  and  any  disagreement  with  reference  to  such  rules  shall  be  decided 
by  the  Umpire." 

If,  therefore,  yon  are  of  like  opinion  with  me  that  the  foregoing  mem- 
orandum of  the  text  of  an  additional  article  to  the  Agreement  of  February 
12, 1871,  correctly  represents  tbe  accord  we  have  reached  in  our  recent 
verbal  conferences,  and  will  intimate  to  nie,  by  note,  your  acceptance 
thereof,  said  additional  article  will  be  regarded  by  this  Government  (as 
also  by  that  of  Spain)  as  bearing  date  from  the  date  of  your  note  of  ac- 
ceptance, and  as  thereupon  and  thenceforth  having  like  force  and  effect 
with  the  original  agreement  which  it  supplements. 
Accept,  &o., 

Wm.  M.  Evarts. 
[Traoslation.] 

Legation  of  Spain, 
Washington,  February  SS,  1881. 

The  undersigned,  envoy  extraordinary  and  minister  plenipotentiary  of 
His  Catbolic  Majesty,  has  the  honor  to  acknowledge  the  receipt  of  the 
note  which  the  Honorable  Secretary  of  State  has  this  day  been  pleased  to 
address  to  him  stating,  with  perfect  correctness,  the  result  of  the  confer- 
ence held  with  the  view  of  reacliing  an  understanding  with  regard  to  the 
desire  of  the  government  of  His  Majesty  the  King,  which  was  expressed 
in  the  note  of  the  minister  of  state  to  the  representative  of  the  United 
States  at  Madrid  (said  note  bcin;;  dated  July  5,  1880),  to  fix  a  term  for  the 
labors  of  the  Spanish-American  Couiinission  of  Arbitration  which  was 
appointed  in  pursuance  of  the  convention  of  February  12,  1871. 

The  undersigned  shares  the  views  entertained  by  the  Honorable  Secre- 
tary in  respect  to  the  form  in  which  it  will  be  proper  to  express  the 
understanding  adopted  in  said  conferences,  and  he  hereby  signifies  his 
entire  assent  to  the  therms  in  which  the  Honorable  Secretary  of  the  State 
is  pleased  to  express  it  in  the  following  additional  article  to  the  conven- 
tion of  1871,  which  will  be  considered  by  the  Government  of  Spain  and 
that  of  the  United  States,  from  this  date,  as  having  the  same  force  and 
effect  as  the  aforesaid  convention : 

"VIII.  All  claims  for  injuries  done  to  citizens  of  the  United  States  by 
the  authorities  of  Spain  in  Cuba  since  the  1st  day  of  October,  A.  D.  1808, 
which  have  not  heretofore  been  presented  by  the  Government  of  the 
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United  States  to  the  Commissiou  now  sitting  in  Washington  onder  the 
agreement  of  February  12,  1871,  shall  be  so  presented  to  the  said  Commis- 
sion within  sixty  days  from  this  twenty-third  day  of  February,  1881, 
anless  iu  any  case  where  reasons  for  delay  shall  be  established  to  the  satis- 
faction of  the  arbitrators;  and  in  any  such  case  the  period  for  presenting 
the  claim  may  be  extended  by  them  to  any  time  not  exceeding  thirty 
days  longer. 

''The  Commission  shall  be  boand  to  examine  and  decide  upon  every 
claim  which  may  have  been  presented  to  it,  or  which  shall  hereafter  be 
presented  to  it  in  accordance  with  this  article,  within  one  year  from  the 
12th  day  of  May  1881 :  Provided,  however,  that  in  any  particular  case  in 
which  delay  in  completing  the  defence  shall  make  an  extension  for  the 
claimant's  proofs  or  final  arguments  or  decision,  beyoud  this  period,  neces- 
sary for  justice,  such  extension  may  be  granted  by  the  Arbitrators,  or  in 
their  disagreement  by  the  Umpire. 

''The  Arbitrators  shall  have  full  power,  subject  to  these  stipulations, 
to  make  aud  publish  convenient  rules  fur  carryiug  iuto  effect  this  addi- 
tional article,  and  an}-  disagreement  with  reference  to  such  rules  shall  be 
decided  by  the  Umpire." 

The  undersigned  avails  himself  of  this  occasion  to  reiterate  to  the 
Honorable  William  M.  Evarts  the  assurances  of  his  highest  consideration. 

Feupe  Mbndez  de  Vigo. 

Protocol  extending  the  time  for  the  termination  of  the  clnimn  commUHon  under 
the  agreement  of  February  12 y  lS71f  to  January  i,  188S, 

[Signed  May  6  and  December  14,  1882.] 

Protocol  of  a  conference  between  the  Honorable  Frederick  T.  Freling- 
huysen,  Secretary  of  State  of  the  United  States,  and  His  Excellency 
t^ancisco  Harca,  Envoy  Extraordinary  and  Minister  Plenipotentiary  of 
His  Majesty  the  King  of  Spain,  held  at  the  Department  of  State  in 
Washington  on  the  sixth  day  of  May  eighteen  hundred  and  eighty-two. 

Mr.  Frelinghuysen  handed  to  Mr.  Barca  the  following  paper,  entitled 
"Article  IX.''  aud  waid  that  it  euibodied  the  results  of  several  preliminary 
conferences  between  himself  and  Mr.  Barca  relating  to  the  prolongation 
of  the  Spanish  American  Claims  Commission  until  the  llrst  day  of  January 
next: 

Article  IX.  It  being  impoHsible  for  the  Commission,  in  consequence  of 
the  death  of  the  Arbitrator  and  of  the  Advocate  on  the  part  of  the  United 
States,  to  examine  and  decide  within  one  year  from  the  12th.  of  May  1881 
each  and  every  claim  which  has  been  prescntod,  it  is  agreed  that  the  term 
aforesaid  be  extended  to  the  1st.  of  January  1883,  for  the  sole  purpose  of 
permitting  the  Commission  to  examine  and  decide  the  claims  actually 
pending. 

And  it  is  further  agreed  to  this  end 

Ist.  That  no  evidence  in  any  case  shall  be  received  after  the  15th  day  of 
June  next. 

2nd.  That  no  printed  or  written  brief  or  argument  before  the  Arbitra- 
tors shall  be  filed  on  behalf  of  any  claimant  after  the  15th  day  of  Jaly 
1882. 
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3rd.  That  no  printed  or  written  brief  or  argument  shall  be  filed  in  reply 
m  behalf  of  Spain  after  the  15th  day  of  September  1882. 

4th.  That  no  oral  arguments  shall  be  heard  by  the  Arbitrators  after  the 
1st  day  of  November  1882. 

5th.  That  no  arguments  either  written  or  oral  shall  be  made  before  the 
Umpire  except  on  his  written  request  addressed  to  the  Commission,  speci- 
fying the  time  within  which  he  will  hear  or  receive  said  arguments. 

6th.  That  the  Arbitrators  may  establish  iu  accordance  with  the  preced- 
ing stipulations  convenient  rules  for  the  better  and  more  rapid  despatch 
)f  the  business  of  the  Commission,  and  any  disagreement  which  may  nriso 
between  them  as  to  those  rules  or  their  interpretation,  shall  be  decided  by 
the  Umpire. 

Decisions  in  every  pending  case  shall  be  given  by  both  Arbitrators  be- 
fore the  15th  day  of  December  next :  jointly  if  they  agree,  separately  when 
they  disagree. 

All  cases  in  which  on  that  day  the  two  Arbitrators  shall  not  have  agreed, 
dT  in  which  neither  Arbitrator  shall  have  rendered  a  decision,  shall  go  to 
the  Umpire. 

All  cases  in  which  the  American  arbitrator  shall  have  failed  to  give  a 
lecision  shall  be  rejected  or  allowed^  as  the  case  may  be,  in  tho  form  de- 
termined by  the  decision  of  the  Arbitrator  of  Spain  if  the  Spanish  Arbi- 
trator shall  have  given  a  decision :  nnd  Hce  versa  all  cases  in  which  the 
Spanish  Arbitrator  shall  have  failed  to  give  a  decision  shall  be  allowed  or 
rejected,  as  the  case  may  be,  in  the  form  determined  by  the  decision  of 
the  American  Arbitrator  if  the  American  Arbitrator  shall  have  given  a 
decision :  it  being  the  purpose  of  both  parties  to  have  the  work  of  the 
Arbitrators  finished  before  December  15,  1882. 

The  Umpire  is  requested  to  n^nder  decisions  before  .January  1,  1883,  in 
&11  cases  submitted  to  him  in  order  that  the  work  of  the  Commission  may 
[;ease  on  that  day.  But  if  the  Umpire  fails  to  comply  with  this  request, 
decisions  rendered  by  liim  aft<'r  that  <lay  shall  bo  respected  by  both  par- 
ties, notwithstandin<^  that  the  Commission  shall  be  deemed  to  be  termi- 
Dated  and  dissolved  aftj'r  tlie  1st  day  of  .January  1883. 

Mr.  Harca  observed  that  tlie  Article  as  redueed  embodied  correctly  the 
iinderstanding  between  hinis<»lf  and  Mr.  Frelinghuysen. 

In  testimony  whereof  we  have  interchangeably  si<;ned  this  protocol. 

FkKDK.    T.    FKKMNGHUY8EN. 

Fran'^"  Barca. 

Protocol  of  an  agreement  concJuded  hetireen  Mr.  John  Davis,  Acting  Secretary 
of  State  of  the  t^nHed  Sfatcx,  and  Don  Francisco  Harca,  Envoy  Extraordinary 
and  Minister  Plenipotentiary  of  His  Majesty  the  King  of  Spain,  signed  the 
2nd  day  of  June  1S83, 

The  undersigned,  in  vic^w  of  the  Spanish-American  Commission  of  arbi- 
tration having  coneluded  its  labors  on  the  31st  of  December  last  in  con- 
formity with  the  pro\  isious  of  the  protoeol  of  the  6th  of  May  1882,  {ifter 
having  conferred  on  the  subjeet,  and  being  suiiiciently  empowered  thereto 
by  their  respective  governments,  have  agn^ed  upon  the  following: 

First:  The  Department  of  State  of  the  United  States  will  preserve  in 
its  archives  the  originals  of  the  judgments  pronounced  by  the  Commission 
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of  Arbitration,  giving  a  duly  certified  copy  of  each  one  of  Baidjadgments 
to  tho  Legation  of  Spain. 

The  books,  reports  and  other  documents  of  the  dissolyed  Commission 
shall  be  divided  between  the  Department  of  State  and  the  Legation  of 
His  Majesty  the  King  of  Spain. 

Second:  On  the  30th  day  of  the  present  month  of  Jnne,  Mr.  Enstaco 
Collett,  late  Secretary  of  the  said  Commission,  and  who  at  the  present 
time  is  charged  with  the  arrangement  and  division  of  its  papers,  shall 
complete  his  labors,  delivering  to  each  of  the  respective  governments  the 
documents,  books  and  papers  referred  to  in  the  preceding  paragraph  first. 

Third:  The  Governments  of  the  United  States  of  America  and  of  His 
Majesty  the  King  of  Spain  recognizing  the  zeal,  uprightness,  and  impar- 
tiality with  which  Count  Lewenhaapt  has  given  his  services  during  nearly 
three  years  as  Umpire,  hereby  agree  that  the  Government  of  His  M^esty 
the  King  of  Spain  shall  pay  to  Count  Lewenhaupt  the  salary  or  compen- 
sation to  which  he  is  entitled  according  to  the  6th  article  of  tho  agree- 
ment of  February  12, 1871,  and  that  the  Government  of  the  United  States 
will  give  to  him  a  suitable  present,  both  of  these,  the  salary  as  well  as 
the  present,  to  be  given  in  tho  name  of  the  two  contracting  parties. 

Fourth:  The  Government  of  the  United  States  and  that  of  His  Catholic 
Majesty,  desiring  at  the  same  time  to  present  a  testimonial  of  their  thanks 
to  Baron  Carl  Lederer,  Mr.  A.  Bartholdi  and  Baron  A.  Blanc,  for  the  zeal, 
impartiality  and  uprightness  with  which  they  in  turn  filled  in  past  years 
the  same  delicate  office  of  Umpire,  hereby  agree  to  offer  to  each  of  tbe 
three  gentlemen  mentioned  a  present  consisting  of  a  work  of  silver  or'of 
art,  the  cost  of  which  shall  be  defrayed  in  equal  moieties  by  the  two 
governments. 

Fifth :  The  payment  of  salary  due  to  Count  Lewenhaupt  and  the  presents 
which  are  tu  be  made  to  him  as  well  as  to  his  predecessors  shall  not  preju- 
dice in  any  manner  the  question  tonehinj;  the  payment  of  the  expenses  of 
the  dissolved  Spanish  and  American  Commission  of  Arbitration,  or  any 
other  question  pending  between  the  two  countries. 

In  testimony  whereof,  the  undersigned  have  signed  and  sealed  the 

present  Protocol  in  the  city  of  Washington,  this  2nd  day  of  June,  A.  D-. 

1883. 

John  Davis.        [seal.] 

Fran<^°  Bakca.     [seal.] 
VENEZUELA. 

Convention  for  the  settlement  of  claims  against  Venezuela. 

[Concluded  April  25, 1866;  ratifirntions  excliaiiged  at  Caracas  April  17,  1867;  proclaimed 

May  29.  1867.] 

The  conclnsion  of  a  convention  Kimilar  to  those  entered  into  with  other 
repuhlics,  ami  hy  which  tho  pending  American  claims  upon  Venezuela 
might  bo  referred  for  decision  to  a  mixed  coiiimis.sion  and  an  umpin*, 
having  been  proposed  to  the  Venezuelan  (lovernment  on  behalf  of  the 
United  States  of  America,  as  a  means  of  examining  and, justly  terminating 
such  claims;  and  it  having  been  thought  that  the  adoption  of  the  con- 
templated course  will  secure  at  least  sonie  of  the  advantages  attending 
arbitration,  so  strongly  recommended  in  article  the  112th  of  the  Federal 
Constitution  of  Venezuela,  while  it  will  preserve  uu  impaired,  as  reciprocally 
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deftired;  the  good  understanding  of  botb  nations:  The  Citizen  First  Vire- 
President  in  charge  of  the  PreHidency  has  accepted  the  above  proposal, 
and  aathorized  the  Minister  for  Foreign  Relations  to  negotiate  and  sign 
the  proper  convention.  Thereupon  said  Minister  and  Mr.  E.  D.  Culver, 
Minister  Resident  of  the  United  States  of  America,  also  duly  empowered 
for  that  purpose,  have  agreed  upon  the  following  articles  of  convention : 

Article  I.  All  claims  on  the  part  of  corporations,  companies,  or  indi- 
viduals, citizens  of  the  United  States,  upon  the  Government  of  Venezuela, 
which  may  have  been  presented  to  their  Government^  or  to  its  legation  in 
Caracas,  shall  be  submitted  for  examination  and  decision  to  a  mixed  com- 
mission, consisting  of  two  members,  one  of  whom  shall  be  appointed  by 
the  Government  of  the  United  States,  and  the  other  by  that  of  Venezuela. 
In  caae  of  death,  absence,  resignation,  or  incapacity  of  either  of  the  Com- 
missioners, or  in  the  event  of  either  of  them  omitting  or  ceasing  to  act, 
the  GoYemment  of  the  United  States  or  that  of  Venezuela,  respectively, 
or  the  Minister  of  the  United  States  in  Caracas,  by  authority  of  his  Gov- 
ernment, shall  forthwith  proceed  to  till  the  vacancy. 

The  Commissioners  so  named  shall  meet  in  the  city  of  Caracas  within 
four  months  from  the  exchange  of  the  ratifications  of  this  convention; 
and,  before  prooeeding  to  business,  they  shall  make  solemn  oath  that  they 
will  carefully  examine  and  impartially  decide  according  to  justice,  and  in 
compliance  with  the  provisions  of  this  convention,  all  claims  submitted  to 
them,  and  snch  oath  shall  be  entered  on  the  record  of  their  proceedings. 

The  Commissioners  shall  then  proceed  to  appoint  an  Umpire  to  decide 
upon  any  case  or  cases  concerning  which  they  may  disagree,  or  upon  any 
point  of  difference  that  may  arise  in  the  course  of  their  proceedings. 
And  if  they  cannot  agree  in  the  selection,  the  Umpire  shall  be  named  by 
the  Diplomatic  Representative  either  of  Switzerland  or  of  Russia,  in 
Waahington,  on  the  previous  invitation  of  the  high  contracting  parties. 

Article  II.  So  soon  as  the  Umpire  shall  have  been  appointed,  the  Com- 
missioners shall  proceed,  without  delay,  to  examine  the  claims  which  may 
be  presented  to  them  under  this  convention ;  and  they  shall,  if  required, 
hear  one  person  in  behalf  of  each  Government  on  every  separate  claim 
Each  Government  shall  furnish,  on  request  of  either  Commissioner,  all 
such  documents  and  papers  in  its  possession,  as  may  be  deemed  important 
to  the  just  determination  of  any  claim. 

In  cases  where  they  agree  to  award  an  indemnity,  they  shall  determine 
the  amount  to  be  paid,  and  issue  certificates  of  the  same.  In  cases  when 
the  Commissioners  cannot  agree,  the  points  of  difference  shall  be  referred 
to  the  Umpire,  before  whom  each  of  the  Commissioners  may  be  heard,  and 
whose  decision  shall  be  final. 

The  Commissioners  shall  make  such  decision  as  they  shall  deem,  in  ref- 
erence to  such  claims,  conformable  to  justice,  oven  though  such  decisions 
amount  to  an  absolute  denial  of  illegal  pretensions,  since  the  including  of 
any  such  in  this  convention  is  not  to  be  understood  as  working  any  preju- 
dice in  favor  of  any  one,  either  as  to  principles  of  right  or  matters  of  fact. 

Article  III.  The  Commissioners  shall  issue  certificates  of  the  sums  to 
he  paid  to  the  claimants,  respectively,  by  virtue  of  their  decisions  or  those 
of  the  Umpire,  and  the  aggregate  amount  of  all  sums  awarded  by  the  Com- 
missioners, and  of  all  sums  ac<;ruiug  from  awards  made  by  the  Umpire, 
shall  be  paid  to  the  Government  of  the  United  States.  Payments  of  said 
vajDB  shall  be  made  in  equal  annual  payments,  to  be  completed  within  ten 
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yean  ft'om  the  date  of  the  termination  of  the  labors  of  the  oommiflBion; 
the  first  payment  to  be  made  8ix  months  from  same  date.  Semiannual 
interest  shall  be  paid  on  the  several  sums  awarded  at  a  rate  of  fLve  per 
cent,  per  annum  from  the  date  of  the  termination  of  the  labors  of  the 
commission. 

Article  I\'.  The  commission  shall  terminate  its  labors  in  twelve  months 
from  the  date  of  its  organization,  except  that  thirty  days'  extension  may 
be  given  to  iHsue  ccrtiticates,  if  necessary,  on  the  decisions  of  the  Umpire 
in  the  case  referred  to  in  the  following  article.  They  shall  keep  a  record 
of  their  proceedin^H,  and  may  appoint  a  secretary. 

Article  V.  The  decisions  of  this  commission  and  those  (in  case  there 
may  be  any)  of  the  Umpire,  shall  be  final  and  conclusive  as  to  all  pending 
claims  at  the  date  of  their  installation.  Claims  which  shall  not  be  pre- 
sented within  the  twelve  months  herein  prescribed  will  be  disregarded  by 
both  Governments,  and  considered  invalid. 

In  the  event  that,  npon  the  termination  of  the  labors  of  said  commis- 
sion, there  should  remain  pending  one  or  more  cases  before  the  Umpire 
awaiting  hiH  deciHion,  the  said  Umpire  is  authorized  to  make  his  decision 
and  transmit  same  to  the  Commissioners,  who  shall  issue  their  certificates 
thereupon  and  communicate  [them*]  to  each  Government,  which  shall 
be  held  binding  and  concluHive ;  provided,  however,  that  his  decision  shall 
be  given  within  thirty  days  from  the  termination  of  the  labors  of  the 
commission,  and  after  the  expiration  of  the  said  thirty  days  any  decision 
made  shall  be  void  and  of  no  effect. 

Article  VI.  Each  Government  shall  pay  its  own  Commissioner^  and 
shall  pay  one-half  of  what  may  [be*]  due  the  Umpire  and  secretary,  and 
one-half  the  incidental  expenses  of  the  conmiiKRion. 

AirncLE  VII.  The  present  convention  shall  be  ratified,  and  the  ratifica- 
tions exchanged,  so  soon  as  may  be  practicable,  in  the  city  of  Caracas. 

In  testimony  whereof  the  Plenipotentiaries  have  signed  this  convention, 
and  hereunto  affixed  the  seals  of  the  Ministry  of  Foreign  Relations  of  the 
United  States  of  Venezuela,  and  of  the  Legation  of  the  United  States  of 
America,  in  Caracas,  this  twenty-fifth  day  of  April,  in  the  year  one  thou- 
sand eight  hundred  and  sixty-six. 

The  Minister  Resident  of  the  United  States  of  America, 
[seal.]  E.  D.  Culver. 

The  Minister  of  Foreign  Relations  of  the  United  States  of  Venesuelaf 

[seal.]  Rafael  Seijas. 

Convention  for  a  re-opening  of  the  claims  of  citizens  of  the  United  States  against 

Venezuela  under  the  treaty  of  April  S5,  1S66, 

[Conolnded    December  5,  1885;  ratificntiou:)  exchange<l  at  Wasbington  June  3,  1889^ 

proclaimed  Juno  4,  1889.] 

The  President  of  the  United  States  of  America  having  on  the  3d.  day  of 
March  1883,  approved  the  following  Joint  Resolution  of  Congress:  (Public 
Resolution  No.  26. ) 
"Joint  Resolution  providing  for  a  new  Mixed  Commission  in  accordance 

with  the  treaty  of  April  twenty-filth,  eighteen  hundred  and  sixty-six, 

with  the  United  States  of  Venezuela. 

"Whereas  since  the  dissolution  of  the  mixed  Commission  appoint-ed 
under  the  treaty  of  Ai)ril  twenty  fifth,  eighteen  hundred  and  sixty-six. 
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with  the  United  States  of  Venezuela,  serious  charges,  impeaching  the 
validity  and  integrity  of  its  proceedings,  have  heen  made  by  the  Oovem- 
ment  of  the  United  Statos  of  Venozncla,  and  also  charges  of  a  like  charac- 
ter by  divers  citizens  of  the  United  States  of  America,  who  presented 
claims  for  adjudication  before  that  tribunal ;  and 

"Whereas,  the  evidence  to  be  found  in  the  record  of  the  proceedings  of 
said  Commission,  and  in  the  testimony  taken  before  Committees  of  the 
House  of  Representatives  in  the  matter,  tends  to  show  that  such  charges 
are  not  without  foundation ;  and 

**  Whereas  it  is  desirable  that  the  matter  be  finally  disposed  of  in  a  man- 
ner that  shall  satisfy  any  just  complaints  against  the  validity  and  integ- 
rity of  the  first  Commission,  and  provide  a  tribunal  under  Kaid  treaty 
constructed  and  conducted  so  as  not  to  give  cause  for  just  suspiciim;  and 

'^  Whereas,  all  evidence  before  said  late  Commission  was  presented  in 
writing  and  is  now  in  the  archives  of  the  State  Department;  and 

"Whereas,  the  President  of  the  United  States  has,  in  a  recent  communi- 
cation to  Congress,  solicited  its  advisory  action  in  this  matter: 

"Therefore — 

"Besolredj  by  the  Senate  and  House  of  liepreaentatives  of  the  United  States 
of  America  in  Congress  asaembledy  That  tiie  President  be,  and  he  hereby  is, 
requested  to  open  diplomatic  correspondence  with  the  Government  of  the 
United  States  of  Venezuela,  witb  a  view  to  the  revival  of  the  general 
stipulations  of  the  treaty  of  April  25th,  1866,  with  said  government,  and 
the  appointment  thereunder  of  a  new  Commission,  to  sit  in  the  city  of 
Washington,  which  Commission  shall  be  authorized  to  consider  all  the 
evidence  p|^sented  before  the  former  Commission  in  respect  to  claims 
brought  before  it,  together  with  such  other  and  further  evidence  as  the 
claimants,  may  offer;  and  from  the  awards  that  may  be  made  i^  claimants, 
any  moneys  heretofore  paid  by  the  Department  of  State,  upon  certificates 
issued  to  them,  respectively,  upon  awards  made  by  the  former  ('ommission, 
shall  be  deducted,  and  such  certiii( -ates  deemed  cancelled;  and  the  moneys 
now  in  the  Department  of  State  received  from  the  Government  of  Vene- 
zuela on  account  of  said  awards,  and  all  moneys  that  may  hereafter  be 
paid  under  said  treaty,  shall  be  distributed  pro  rata  in  ]iaynient  of  such 
awards  as  may  be  made  by  the  Commission  to  be  appointed  in  accordance 
with  this  resolution/' 

And  the  proposal  contemplated  and  authorized  by  the  feregoing  joint 
resolution  of  Congress  having  been  made  by  the  Government  of  the  United 
States  of  America  to  the  Government  of  the  United  States  of  Venezuela, 
and  accepted  by  the  latter  through  its  diplomatic  representative  in  Wash- 
ington; The  Government  of  the  United  States  of  America  and  the  Govern- 
ment of  the  United  States  of  Venezuela,  to  the  end  of  efiecting  by  means 
of  a  convention  arrangements  for  the  execution  of  the  accord  thus  reached 
between  the  two  Governments,  have  named  their  Plenipotentiaries  to  con- 
fer and  agree  thereupon,  as  follows: 

The  President  of  the  United  States  of  America,  Thomas  F.  Bayard,  Sec- 
retary of  State  of  the  United  States  of  America;  and 

The  President  of  the  United  States  of  Venezuela,  Antonio  M.  Soteldo, 
Charge  d'Aflfaires  of  Venezuela  at  Washington ; 

Who  after  having  communicated  to  each  other  their  respective  full 


%' 


4812        INTERNATIONAL  ARBITRATIONS. 

powerH,  fofind  in  good  and  dae  form,  hsve  a^^reed  apon  the  following 

articlett: 

A  KTICLB  I.  The  general  stipalations  of  the  Conventioii  of  April  25th  1866, 
))etwoen  the  contr:u;ting  parties  are  hereby  reviyed  with  such  alterations 
as  are  re^jiiirrd  m  conformity  with  the  aforesaid  Joint  resolntion  of  the 
CongreHH  of  the  United  States,  and  with  snch  farther  modifieations  as  are 
deemed  necessary  for  the  certain  and  si>eedy  accomplishment  of  the  ends 
in  view,  and  for  the  reciprocal  protection  of  the  interests  of  the  high  con- 
tnM'ting  parties  sm  hereinafter  provided. 

AirncLK  II.  All  claims  on  the  part  of  corporations,  companies,  or  indi- 
viduals, citizens  of  the  United  States,  npon  the  Government  of  Venezaela, 
which  may  have  been  presented  to  their  Government  or  to  its  legation  at 
Cariicas,  before  the  firHt  day  of  August  1868,  and  which  by  the  terms  of  the 
aforesaid  convention  of  April  25th,  1866,  were  proper  to  be  presented  to  the 
Mixed  (yomroission  organized  under  said  convention  shall  be  snbmitted  to 
a  new  Commission,  consisting  of  three  Commissioners  one  of  whom  shall 
be  appointed  by  the  Tresident  of  tlio  United  States  of  America,  one  by  the 
(toveniment  of  the  United  States  of  Venezuela  and  the  third  shall  be 
choHen  by  these  two  Commissioners ;  if  they  cannot  agree  within  ten  days 
from  the  time  of  their  first  meeting  as  hereinafter  provided,  then  the  diplo- 
matic re]>rosentative  of  either  Russia  or  Switzerland  at  this  capital  shall 
be  reqiioHted  by  the  Secretary  of  State  and  the  Yeneznelan  Minister  at 
Washington  to  name  the  third  Commissioner. 

In  case  of  the  death,  resignation  or  incapacity  of  any  of  the  Commis- 
sioners, or  in  the  event  of  any  of  thorn  omitting  or  ceasing  to  act,  the  va- 
cancy Hhall  be  filled  within  three  mouths  by  naming  another  Commissioner 
in  like  manner  as  herein  provided  fur  the  original  appointment. 

Ai< TicLK  111.  The  CoinmiHHioners  so  appointed  shiiU  meet  in  the  city  of 
Washington  at  the  earliest  convenient  time  within  three  months  from  the 
exchange  of  the  ratifications  of  this  Convention,  and  shall,  as  their  first 
act  in  HO  meeting,  make  and  subscribe  a  solemn  declaration  that  they  will 
carefully  examine  and  impartially  decide,  according  to  justice  and  in  com- 
pliancc  with  the  provisions  of  this  Convention,  all  claims  submitted  to 
tiiem  in  conformity  herewith,  and  such  declaration  shall  be  entered  on  the 
record  of  tlieir  proceedings. 

Akticlk  IV.  Tiie  concurring  judgment  of  any  two  Commissioners  shall 
be  a<l(M|uate  for  every  intermediate  decision  arising  in  the  execution  of 
their  duty,  and  for  every  liiial  decision  or  award. 

AuTicM':  V.  So  soon  as  thi^  Commission  shall  have  organized,  notice  shall 
be  given  to  the  respective  Governments  of  the  date  of  organization  and  of 
readincHH  to  ])roceed  to  the  transaction  of  the  business  of  the  Commission. 

'I'he  Commissioners  shall  thereupon  proceed  without  delay  to  hear  and 
examine  all  the  claims  which  bv  the  terms  of  the  aforesaid  Convention  of 
April  25, 1866,  were  projier  to  be  presented  to  the  Mixed  Commission  organ- 
ized under  the  Convention  of  April  25,  1866;  and  they  shall  to  that  end 
consider  all  the  evidence  admissible  under  the  aforesaid  Convention  of 
A])ril  25,  1866,  in  respect  to  claims  ad  judicable  thereunder,  together  with 
such  other  and  further  evidence  as  the  claimants  may  offer  through  their 
respective  Governments,  and  such  further  evidence  as  may  be  offered  to 
rebut  any  such  new  evidence  offered  on  the  part  of  the  claimant,  and  they 
shall,  if  required,  hear  one  person  on  behalf  of  each  Government  on  every 
separate  claim. 
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All  the  papers  and  evidence  before  the  said  former  CoramissioD,  now  on 
file  in  the  archives  of  the  Department  of  State  at  Washington,  shall  he 
laid  hefore  the  Commission;  and  each  Goverumeut  shall  famish,  at  the 
request  of  the  Commissioners,  or  of  any  two  of  them,  all  such  papers  and 
document-s  in  its  posseasion  as  may  be  deemed  important  to  the  just  deter- 
mination of  any  claim. 

Article  VI.  The  Commissioners  shall  make  sucli  decision  as  they  shall 
deem,  in  reference  to  such  claims,  conformable  to  justice. 

The  concurring  decisions  of  the  three  Commissioners,  or  of  any  two  of 
them,  shall  be  conclusive  and  final.  Said  decisions  shall  in  every  case  be 
given  upon  each  individual  claim,  in  writing,  stating  in  the  event  of  a 
pecuniary  award  being  made,  the  amonut  or  equivalent  value  of  the  same, 
expressed  in  gold  coin  of  the  United  States  of  America;  and  in  the  event 
of  interest  being  allowed  for  any  cause  and  embraced  in  such  award,  the 
rate  thereof  and  the  period  for  which  it  is  to  be  computed  shall  be  fixed, 
"which  period  shall  not  extend  beyond  the  close  of  the  Commission ;  and 
said  decision  shall  be  signed  by  the  Commisuioners  concurring  therein. 

In  all  cases  where  the  Commissioners  awurd  an  indemnity  as  aforesaid, 
they  shall  issue  one  certificate  of  the  sum  to  be  paid  to  each  claimant, 
respectively,  by  virtue  of  their  decisions,  inclusive  of  interest  when 
allowed,  and  after  having  deducted  from  the  sum  so  found  due  to  any 
claimant  or  claimants  any  moneys  heretofore  paid  by  the  Department  of 
State  at  Washington  upon  certificates  issued  to  such  claimants,  respec- 
tively, upon  awards  made  by  the  former  Mixed  Commission  under  the 
Convention  of  April  25th,  1866.  And  all  certificates  of  awards  issued  by 
the  said  former  Mixed  Commission  shall  be  deemed  cancelled  from  the  date 
of  the  <lecision  of  the  present  Commission  in  the  case  in  which  they  were 
issued. 

The  aggregate  amount  of  all  sums  awarded  by  the  present  Commission, 
and  of  all  sums  liccrning  therefrom,  shall  be  paid  to  the  United  States. 
Payment  of  said  aggregate  amount  shall  be  made  in  equal  annual  pay- 
ments to  be  completed  within  ten  years  from  the  date  of  the  termination 
of  the  labors  of  the  present  Commission.  Semi-annual  iutercst  shall,  be 
paid  on  the  aggregate  amount  awarded,  at  the  rate  of  five  per  cent,  per 
annum  from  the  date  of  the  termination  of  the  labors  of  the  Commission. 

Articlb  VII.  The  moneys  now  in  the  Department  of  State  actually 
received  from  the  Government  of  Venezuela  on  account  of  the  awards  of 
the  said  former  Mixed  Commission  under  the  convention  of  April  25, 1866, 
and  all  moneys  that  may  hereafter  be  paid  on  said  former  account  by  the 
Government  of  Venezuela  to  the  Government  of  the  United  States  shall 
be  credited  to  the  Government  of  Venezuela  in  computing  the  aggregate 
total  which  may  be  found  due  to  the  Government  of  the  United  States 
under  the  stipulations  of  the  preceding  article,  and  the  balance  only  shall 
be  considered  as  due  and  payable  with  interest  in  ten  annual  payments  as 
aforesaid.  Provided  houerer,  That  in  the  event  of  the  aggregate  amount 
which  the  present  Commission  may  find  due  to  the  Government  of  the 
I'nited  States  being  less  than  the  aggregate  of  the  sums  actually  received 
from  the  Government  of  Venezuela,  and  remaining  undistributed  in  the 
Department  of  Stat«,  at  Washington,  the  Government  of  the  United  States 
will  refund  such  excess  to  the  Government  of  Venezuela  within  six  months 
from  the  conclusion  of  the  labors  of  the  Commission. 
5G27— VOL.  5 27 
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The  payment  of  moneys  due  from  tbo  Government  of  Venezoela  to  the 
Government  of  the  United  States  under  the  former  Convention  of  April 
25,  1866,  shall  he  deemed  to  have  ceased  from  the  first  day  of  April  1883, 
to  he  resumed  should  occasion  arise  as  hereinhefore  provided. 

Artkxr  VIII.  In  the  event  of  the  annnimeut  of  any  awards  made  by 
the  former  Mixed  Commisnion  under  the  Convention  of  April  25, 1866,  the 
Government  of  the  United  States  is  n(»t  to  he  regarded  as  responsible  to 
that  of  Vt^nezuela  for  any  sums  which  may  have  been  paid  by  the  latter 
Government  on  account  of  said  uwarils,  so  far  as  said  sums  may  have  been 
distributed.  In  like  manner,  if  the  awards  made  by  the  present  Commis- 
sion and  the  eertiticates  issiu'd  by  it  shall  in  any  cases  be  found  less  than 
the  amount  heretofore  paid  to  the  claimants  from  the  moneys  received 
from  Venezuela,  the  Oovernnient  of  the  United  States  shall  not  be  regarded 
as  responsible  by  reason  thereof  to  the  <*overnment  of  Venezuela. 

The  rehearing  provided  in  the  present  convention  affects,  as  against  the 
Government  of  the  United  States,  only  the  installments  of  moneys  paid  to 
and  now  held  by  the  United  States,  and  those  hereafter  to  be  paid;  and 
the  effect  of  such  annulment  or  reduction  in  any  case  shall  be  to  discharge 
the  Government  of  Venezuela,  wholly  and  forever,  from  any  obligation  to 
pay  further  installments  in  such  ease,  except  as  provided  in  the  present 
convention. 

Article  IX.  It  is  further  agreed  that  if  the  Commission,  hereunder 
organized  shall  in  whole  or  part  annul  any  money  awards  made  iil  any 
cases  by  the  ionuer  Mixed  Coniniissiou  under  the  Convention  of  April  25, 
1866,  it  shall  be  the  duty  of  tlie  Commission  to  examine  and  decide  whether, 
nnder  all  the  circuuistnuces,  and  with  due  re;j:ard  to  principles  of  justice 
and  c(iuity  there  are  any  third  parties  who  have,  with  the  observance  of 
due  care  and  diligence,  become  possessed,  prior  to  the  date  of  the  exchange 
of  ratifications  hereof,  for  a  Just  and  valuable  consideration,  of  any  por- 
tion of  the  certificates  of  award  heretofore  issued  in  said  claims,  and 
whether,  under  the  constitution  or  laws  of  either  of  the  contracting  par- 
ties, said  third  parties  have  accjuired  vested  rights,  by  virtue  of  the 
awards  of  the  former  Commission  under  the  convention  of  1866,  imposing 
the  duty  on  the  Government  of  tbc  United  States  to  collect  from  Venezuela 
the  amount  or  proportion  of  said  certificates  of  awards  which  may  be  held 
and  owned  by  third  parties. 

If  the  present  Commission  shall  decide  that  there  are  third  parties  who 
are  possessed  of  vested  rights,  then  it  shall  exauiine  and  ascertain  the 
sum  paid  by  each  and  all  of  said  tliird  parties  for  tlieir  respective  interests 
or  shares  in  said  awards,  and  shall  fix  tlu^  amount  of  their  said  interest  in 
said  certificates  of  award  or  each  of  them,  and  shall  issue  new  certificates 
of  award  for  tbe  sums  so  adjudged  due,  which  sliall  be  paid  by  Venezuela 
to  the  United  States  in  the  manner  hereinbefore  stipulated,  the  same  as 
all  other  certificates  issued  by  the  present  Coinniission. 

Article  X.  Upon  the  conclusion  of  the  labors  of  the  Commission  organ- 
ized in  virtue  of  this  present  Convention,  the  Department  of  State  of  the 
United  States  of  America  shall  distribute  ])ro  rata  among  the  holders  of 
the  certificates  which  niaj'  be  issued  under  the  present  convention,  the 
moneys  in  the  Department  of  State  actually  received  from  the  Government 
of  V«'nezuela  on  account  of  the  awards  of  the  former  Mixed  Commission 
under  the  Convention  of  April  25, 186<>;  and  all  moneys  that  may  hereafter 
be  paid  to  the  United  States  under  this  present  convention  shall  be  in  iibe 
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manner  distribnied  pro  rata  in  payment  of  snoh  awards  as  may  be  made 
under  tbis  present  convention. 

Article  XI.  Tbe  decisions  of  the  Commission  organized  under  this  pres- 
ent convention  shall  be  final  and  conclusive  as  to  all  claims  presented  or 
proper  to  be  presented  to  the  former  Mixed  Commission. 

Articlk  XII.  The  CommisHion  appointed  under  this  present  convention 
shall  terminate  its  labors  within  twelve  months  from  the  date  of  its  organi- 
sation. A  record  of  the  proceedings  of  the  Commission  shall  be  kept,  and 
the  Commissioners  may  appoint  a  Secretary. 

Articlk  XIII.  Notwithstanding  that  the  present  Commission  is  organ- 
ized in  consequence  of  representations  made  by  the  Government  of  Ven- 
ezuela and  that  it  deals  solely  with  the  claims  of  citizens  of  the  United 
States  (for  which  reasons  the  United  States  might  properly  claim  that  all 
the  expenses  hereunder  should  be  borne  by  Venezuela  alone),  it  is  agreed 
that,  in  continuation  of  the  arrangement  made  in  the  former  convention 
of  1866,  the  expenses  shall  be  shared  as  follows :  Each  Government  shall 
pay  its  own  Commissioner  and  shall  pay  one-half  of  what  may  be  duo  to 
the  third  Commissioner  and  the  Secretary,  and  one-half  of  the  incidental 
expenses  of  the  Commissi(m. 

Article  XIV.  Except  so  far  as  revived,  continued,  modified  and  re- 
p]ace4l  by  the  terms  and  eilects  of  this  present  convention,  the  effects  of 
the  former  convention  of  April  25,  1866,  shall  absolutely  cetise  and  deter- 
luine  from  and  after  the  date  of  the  exchange  of  ratifications  of  this  pres- 
ent convention,  and  the  high  contracting  parties  hereby  agree  that  the 
responsibilities  and  obligations  arising  under  said  former  convention  shall 
be  deemed  wholly  discharged  and  annulled  by  the  substitution  therefor 
of  the  responsibilities  contracted  and  obligations  created  under  this  present 
convention,  to  which  the  high  contracting  parties  mutually  bind  them- 
selves to  give  full,  perfect  and  final  efioct,  without  any  evasion,  reserva- 
tion or  delay  whatever. 

Article  XV.  The  present  convention  shall  be  ratified  by  the  President 
of  the  United  States  by  and  with  the  advice  and  consent  of  the  Senate  of 
the  United  States  of  America;  and  by  the  President  of  the  United  States 
of  Venezuela  by  and  with  the  advice  and  consent  of  the  Senate  of  the 
United  States  of  Venezuela,  and  the  ratifications  shall  be  exchanged  at 
Washington  within  twelve  months  from  the  date  of  this  present  conven- 
tion, and  the  publication  of  the  exchange  of  ratifications  shall  be  notice 
to  all  persons  interested. 

In  testimony  whereof  the  respective  plenipotentiaries  have  hereunto 
affixed  their  signatures  and  seals. 

Done  in  duplicate,  in  the  English  and  Spanish  languages,  at  the  city  of 

Washington,  this  5th  day  of  December  1885. 

T.  F.  Bayard.      [Seal] 

A.  M.  Soteldo.    [Seal] 

CanreniUm  between  the  United  States  and  Venezuela  to  remove  doubts  as  to  the 
meaning  of  the  convention  signed  December  5,  1885. 

[Concluded  March  15, 1888;   ratifications  exchanged  at  Watthington  June  3,  1889;  pro- 
claimed June  4,  1889.] 

Wbereas  doubts  have  arisen  in  respect  of  the  true  intent  and  meaning 
of  Article  IX.  of  the  treaty  between  the  United  States  of  America  and  the 
United  States  of  Venezuela  signed  at  Washington  on  the  fifth  day  of  D«« 
pember  19^/  aod|  in  consequence  of  such  ambignitiea,  the  exchange 
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ratificatioDH  of  said  treaty  has  not  taken  place  within  the  period  therein 
proscribed  for  such  exchange; 

And,  whereas,  the  High  Contracting  Parties  are  desirous  of  removing 
all  doubts  in  respect  of  the  meaning  and  intent  of  said  Article,  and  of 
extending  the  time  for  the  exchange  of  ratifications  of  said  treaty,  to  the 
end  of  reacliing  an  amicable  and  honorable  solution  of  the  difflcolties  that 
now  impair  their  good  relationn; 

The  Government  of  the  IJniti'd  States  of  America  and  the  Government 
of  tlie  United  States  of  Venezuela,  have  named  as  their  Plenipotentiaries 
to  conclude  a  Convention  for  that  purpose:  the  President  of  the  United 
8tat«8  of  America,  Thomas  F.  Bayard,  Secretary  of  State  of  the  United 
States  of  America;  and  the  President  of  the  United  States  of  Venezuela, 
Jos<^  Antonio  Olavarria,  Charg<^  d'Affaires  of  Venezuela  at  Washington; 
who,  after  reciprocal  communication  of  their  full  powers,  found  in  due 
and  good  form,  have  agreed  upon  the  following  Articles: 

^Artu'LK  1.  It  is  understood  and  agreed  that  in  the  event  of  any  of  the 
awards  of  the  Mixed  Commission  under  the  Convention  of  April  25,  1866, 
being  annulled  in  whole  or  in  ]>art  by  the  Commission  authorized  and 
created  by  Article  II.  of  the  treaty  of  December  5, 1885,  no  new  award  shall 
in  any  case  be  made  by  said  Commission,  to  the  holders  of  certidcat«s  of 
any  award  or  awards  annulled  as  aforesaid,  in  excess  of  the  sum  which 
may  be  found  to  be  justly  due  to  the  original  claimant. 

Article  II.  The  time  tixed  for  the  exchange  of  the  ratifications  of  the 
aforesaid  treaty  between  the  United  States  and  Venezuela  signed  at  Wash- 
ington on  the  fifth  day  of  December,  A.  D.  one  thousand  eight  hundred 
and  eighty-five,  is  hereby  extended  to  a  pc-riod  not  exceeding  five  months 
from  the  date  of  this  Ccmventiou  or  sooner  if  possible. 

Article  III.  The  present  Convention  shall  be  ratified  by  the  President 
of  the  United  States  of  America  b\  and  with  the  advice  and  consent  of  the 
Senate  thereof,  and  by  the  President  of  the  United  States  of  Venezuela  by 
and  with  the  adviee  and  consent  of  th«;  Con«;re88  thereof,  and  tJie  ratifica- 
tions shall  bo  exchanged  at  Washington  as  soon  as  possible  within  the 
time  specified  in  Article  II.  hereof  as  ♦he  period  of  extension  of  the  time 
for  the  exchange  of  ratifications  of  the  treaty  signed  at  Washington  on 
tlie  fifth  day  of  December,  1885. 

In  witness  whereof  the  respective  plenipotentiaries  have  signed  and 
sealed  the  ])resent  Convention  in  duplicate. 

Done  at  Washington  this  15th  day  of  March,  A.  D.  1888. 

T.  F.  Bayard.  [seal.] 

.).  A.  Olavarria.     [seal.] 

Supplementary  Convention  between  the  fliitvd  States  of  America  and  VenezucUif 
io  further  extend  the  period  fixed  for  the  exchant/e  of  rat  iji  cation  8  of  the  Con- 
vention of  December  .7,  /<S\SV7,  and  to  extend  the  period  for  the  exchange  of  the 
ratificationn  of  the  Convention  of  March  lo,  ISSS. 

[Concluded  October  5,  1888;  ratificationH  cxclianci'd  at  Washington  June  3,  1889;   pro- 
claimed June  4.  188U.] 

Whereas,  by  Articles  I.  and  II.  of  a  Convention,  Hipfned  and  concluded  by 
the  respective  Plenipotentiaries  of  the  United  States  and  Venezuela  in 
the  city  of  Washin<rton,  on  the  15th  day  of  March  1S8X,  it  was  provided 
that  the  time  fixed  by  the  Convention  between  the  said  parties,  signed  and 
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concluded  December  5, 1885,  for  the  exchange  at  Washington  of  the  ratifi- 
cations thereof,  should  be  extended  to  a  period  not  exceeding  five  months 
from  the  date  of  said  Convention,  to  wit,  from  the  15th  day  of  March  1888, 
or  sooner  if  possible,  and  that  the  ratifications  of  the  said  Convention  of 
March  15thy  1888,  should  in  like  manner  be  exchanged  at  Wa8hiugt4>n 
within  the  same  period ; 

And  whereas  the  period,  as  aforesaid  prescribed,  elapsed  on  the  15th  day 
of  August  1888  withoat  such  exchange  haying  been  effected; 

And  whereas  it  appears  that  the  Congress  and  Government  of  Venezuela 
did,  according  to  the  Constitutional  forms  of  that  Republic,  ratify  and 
confirm  the  said  Conventions  at  Caracas  on  the  27th  day  of  July  1888,  and 
that  the  President  of  the  Republic  of  Venezuela  did  on  the  2d  day  of 
August  1888,  fully  empower  the  Representative  of  that  Republic  in  the 
United  States  to  exchange  ratifications  thereof  with  whoever  should  be 
duly  authorized  on  behalf  of  the  United  States ; 

And  whereas  the  said  Conventions  having  been  theretofore  duly  ratified 
by  the  President  of  the  United  States,  by  and  with  the  advice  and  consent 
of  the  Senate  thereof,  the  Secretary  of  State  of  the  United  States,  duly 
empowered  by  the  President  of  the  United  States,  was  ready  on  and  before 
the  said  15th  day  of  August  1888  to  effect  the  exchange  of  ratifications  of 
the  said  Conventions  as  stipulated; 

And  whereas,  by  reason  of  unavoidable  delay,  the  copy  of  the  said  Con- 
vention ratified  by  the  Government  of  Venezuela  as  aforesaid  and  the  nec- 
essary powers  to  enable  the  Representative  of  that  Government  in  the 
United  States  to  make  exchange  of  ratifications  could  not  be  produced  in 
the  city  of  Washington,  D.  C,  until  after  the  expiration  of- the  period  so 
as  aforesaid  stipulated  for  the  exchange  of  ratifications; 

Now,  therefore,  the  Governments  of  the  United  States  and  Venezuela, 
being  desirous  of  completing  and  putting  in  force  the  two  Conventions 
aforesaid  at  the  earliest  day  po8si]>le,  have  respectively  named  as  their 
Plenipotentiaries  to  conclude  a  Convention  for  that  purpose. 

The  President  of  the  United  States  of  America,  Thomas  F.  Bayard,  Sec- 
retary of  State  of  the  United  States  of  America, 

And  the  President  of  the  United  States  of  Venezuela,  Francisco  Antonio 
de  Silva,  ChargiS  d' Affaires  of  the  United  States  of  Venezuela  at  Wash- 
ington ; 

Who,  after  reciprocally  satisfying  each  other  in  good  and  due  form  of 
thoir  competency  to  negotiate  to  such  end,  have  agreed  upon  the  follow- 
ing Articles : 

Article  I.  The  time  fixed,  by  Articles  I.  and  II.  of  the  Convention  be- 
tw-oeu  the  Contracting  Parties,  signed  at  Washington,  the  15th  day  of 
Harch  1888,  within  which  to  effect  the  exchange  of  the  ratifications  of 
th©  Convention  between  said  parties  signed  at  Washington,  on  the  5th 
^^y  of  December,  1885,  and  also  of  the  said  Conventiou  of  the  15th  day  of 
March  1888,  is  hereby  extended  to  a  period  not  exceeding  ten  months 
from  the  15th  day  of  August  one  thousand  eight  hundred  and  eighty- 
eis-lit,  or  sooner  if  possible. 

A.HTICLE  II.  The  present  Convention  shall  be  ratified  by  the  President 
®f  t,lie  United  States  of  America,  by  and  with  the  ivdvice  and  consent  of 
th©  ^Senate  thereof ;  and  by  the  President  of  the  Ignited  States  of  Vene- 
zuela, by  and  with  the  a<lvic«!  and  consent  of  the  Congress  tUertol*,  «Aiv\ 
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the  ratifications  shall  be  exchanged  at  Washington,  as  soon  as  possible 
within  the  time  specified  in  Article  I.  hereof  as  the  period  of  extension  of 
the  time  for  the  exchange  of  ratifications  of  the  Convention  signed  at 
Waahington^  on  the  5th  day  of  December  1885,  and  of  the  Convention 
signed  at  Washington  on  the  15th  day  of  March  1888. 

In  witness  whereof,  the  respective  Plenipotentiaries  have  signed  and 
sealed  the  present  Convention  in  duplicate,  in  the  English  and  Spanish 
languages. 

Done  at  Washington,  this  fifth  day  of  October,  in  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  eighty-eight. 

T.  F.  Bayard.        [seal.] 
F«o.  Ant*.  Silva.     [88,\l.] 

Conrentianfor  the  arbitration  of  the  claim  of  the  Venezuela  Steam  Trane- 

portation  Company, 

[Signed  January  19,  1892;   ratifioations  exchanged  at  Washington,  Jnly  28,  1804;  pro- 
claimed July  30,  1894.] 

The  Government  of  the  United  States  of  America  and  the  United  States 
of  Venezuela,  being  mutually  desirous  of  removing  all  causes  of  ditference 
between  them  in  a  manner  honorable  to  both  ])arti«3S  and  in  consonance 
with  their  just  rights  and  interests,  have  resolved  to  submit  to  arbitration 
the  claim  of  the  <' Venezuela  Steam  Transportation  Company '\  and  have 
respectively  named  as  their  plenipotentiaries  to  conclude  a  Convention  for 
that  purpose : — 

The  Pnisident  of  the  United  States  of  America,  William  L.  Scruggs, 
Envoy  Extraordinary  and  Minister  Plenipotentiary  of  the  United  States 
at  Caracas ; 

And  the  President  of  the  United  States  of  Venezuela,  Doctor  Rafael 
Seijas,  legal  adviser  for  the  Department  of  Foreign  Relations; 

Who,  after  having  exhibited  their  respective  full  powers,  found  in  good 
and  due  form,  have  agreed  upon  the  following  Articles: — 

Akticlk  I.  The  high  contracting  parties  agree  to  submit  to  arbitration 
the  (question  whether  any,  and,  if  any,  what  indemnity  shall  be  paid  by  the 
Government  of  the  United  States  of  Venezuela  to  the  Government  of 
the  United  States  of  America  for  the  alleged  wrongful  seizure,  detention 
and  em]vloyment  in  war  or  otherwise  of  the  Steamships  Hero,  Nutriae  and 
San  Fernando,  the  ])roperty  of  the  "Venezuela  Steam  Transportation  Com- 
pany", a  corporation  existing  under  the  laws  of  the  State  of  New  York, 
and  a  citizen  of  the  United  States,  and  the  imprisonment  of  its  oflScers, 
citizens  of  the  United  States. 

Article  II.  The  question  stated  in  Article  I.  shall  be  submitted  to  a 
board  of  three  Commissioners,  one  to  be  appointed  by  the  President  of  the 
United  States  of  America,  one  by  the  President  of  the  United  (states  of 
Venezuela,  and  the  third  who  shall  not  be  either  an  American  or  a  Vene- 
zuelan citizen,  to  be  chosen  by  the  two  appointed  as  aforesaid;  but  if, 
within  ten  days  from  the  time  of  their  first  meeting  as  hereinafter  pro- 
vided, they  cannot,  agree  upon  the  third  Commissioner,  the  Secretary  of 
State  of  the  United  States  and  the  Venezuelan  Minister  at  Washington 
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shall  forthwith  request  either  tlie  Diplomatic  representative  of  Belgium 
or  that  of  Sweden  and  Norway  at  that  capital  to  name  him  subject  to  the 
restriction  aforesaid. 

The  Commissioners  to  be  chosen  by  the  President  of  the  United  States 
of  America  and  the  President  of  the  United  States  of  Venezuela  shall  bo 
appointed  within  a  month  from  the  date  of  the  exchange  of  the  ratifica- 
tions of  this  Convention. 

In  case  of  the  death,  resignation  or  incapacity  of  any  of  the  Commis- 
sioners, or  in  the  event  of  any  of  them  ceasing  or  omitting  to  act,  the 
vacancy  shall  be  tilled  in  the  same  manner  as  is  herein  provided  for  the 
original  appointment. 

Article  III.  The  Commissioners  appointed  by  the  President  of  the 
United  States  of  America  and  the  President  of  the  United  States  of  Vene- 
zuela shall  meet  in  the  city  of  Washington  at  the  earliest  convenient 
moment  within  three  months  from  the  date  of  the  exchange  of  the  ratifi- 
cations of  this  Convention,  and  shall  proceed  to  the  selection  of  a  third 
Commissioner. 

When  such  commissioner  shall  have  been  chosen,  either  by  agreement 
between  the  two  first  named ;  or  in  the  alternate  manner  hereinbefore  pro- 
vided, the  three  Commissioners  shall  meet  in  the  city  of  Washingtou  at 
the  earliest  practicable  moment  within  five  monthM  from  the  date  of  the 
exchange  of  the  ratilications  of  this  Convention,  and  shall  subscribe,  -ns 
their  first  act,  a  solemn  declaration  to  examine  and  decide  the  claim  sub- 
mitted to  them  in  accordance  with  justice  and  ccpiity  and  the  principles  of 
international  law. 

The  concurrent  judgment  of  any  two  of  the  Commissioners  shall  be 
adequate  for  the  decision  of  any  question  that  may  come  before  thom,  and 
for  the  final  award. 

Article  IV.  The  CoinmiHsiouers  shall  decide  the  claim  on  the  Diplo- 
matic correspondent;  between  the  two  Governments  relative  thereto,  and 
on  such  legal  evidence  as  mny  be  submitted  to  them  by  the  high  contract- 
ing parties  within  two  niotiths  from  the  date  of  the  first  meeting  of  the 
full  Commission. 

Their  decision  shall  be  renden^d  within  three  months  at  farthest  from 
the  date  of  such  first  meeting,  and  nhall  be  final  and  conclusive. 

They  shall  hear  one  person  as  A<;ent  in  behalf  of  eacli  Government  and 
consider  such  arguments  as  either  of  such  persons  may  present;  and  may, 
in  their  discretion,  hear  other  counsel  either  in  support  of  or  in  opposi- 
tion to  the  claim. 

Akticlk  V.  If  the  award  shall  be  in  favor  of  ther  United  States  of  Amer- 
ica, the  amount  of  the  indemnity,  whieli  shall  be  expressed  in  American 
gold,  shall  be  paid  in  cosh  at  the  city  of  Washington,  in  equal  annual 
sums,  without  interest,  within  live  years  from  the  date  of  the  award,  the 
first  of  the  five  payments  to  Ix*  made  within  eight  months  from  that  date. 
Each  Government  shall  pay  its  own  eonnnissioner  and  agent,  and  all  other 
expenses  including  clerk  hire  shall  be  borne  by  the  two  Governments  in 
equal  moieties. 

Article  VI.  This  Convention  shall  be  ratified  by  the  President  of  the 
United  States  of  America  by  and  with  the  advice  and  consent  of  the  Sen< 
ate  thereof;  and  by  the  President  of  the  United  States  of  Venezuela,  wi 
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the  approval  of  the  Congress  thereof;  and  the  ratifications  shall  he  ex- 
changed at  Washington  uh  soon  as  possible. 

In  witness  whereof,  the  respective  plenipotentiaries  have  signed  and 
sealed  the  present  Convention  in  dnplicate,  in  the  English  and  Spanish 
languages. 

Done  at  Caraciui  this  nineteenth  day  of  Jannary,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-two. 

[8KAL.]  Willi AJtf  L.  Scritogs. 

[8RAL.]  Rafael  Sbijas. 


APPKNDIX    III. 

HISTORICAL   NOTES. 
1.  ARBITRATION  PRIOR  TO  THE  NINETEKNTH  CENTURY. 

''In  ancient  timoH/  when  war  constituted  the  normal  state  of  peoples 
and  the  foreigner  was  everywhere  treated  as  an  enemy,  arbitrations  were 
necessarily  rare,  and  we  do  not  find  either  a  general  syst<^m  or  hannoniouH 
rules  governing  the  subject.  There  were  a  few  cases  of  arbitration  in  the 
East  and  in  Greece,  but  the  mode  of  procedure  was  not  suited  to  the  tem- 
perament of  the  people,  and,  after  the  peace  of  Rome  was  established, 
with  the  civilized  world  und(^r  one  government,  there  was  no  place  for  it, 
since  arbitration  presupposes  a  conflict  between  independent  states. 

''  In  the  Middle  Ages,  owing  to  the  peaceful  influence  of  the  church, 
arbitrations  were  more  frequent,  and  yet  tlieir  influence  was  far  from  pro- 
ducing all  the  results  which  might  have  been  expected,  perhaps  because 
£uTO]ie  was  then  divided  into  a  great  number  of  petty  states,  or  because 
the  rude  manners  of  the  x^eriod  were  intolerant  of  the  id(>a  of  conciliation. 

**  Later  history  does  not  present  many  cases  of  arbitration,  for  the 
ambition  of  princes  does  not,  any  more  than  did  that  of  the  Roman  peo- 
ple, adapt  itself  to  pacitic  remedies  in  conflicts  in  which  they  hope  to 
gain  an  advantage  by  force  of  arms.  Absolute  monarchy  is  essentially 
warlike;  it  rarely  turns  aside  from  the  objects  which  it  pursues,  although 
it  has  not,  as  Rome  did,  either  forced  its  yoke  on  all  nations,  or  fallen 
under  the  combined  assaults  of  those  whom  it  has  sought  to  subjugate. 

"Arbitration  in  the  East  and  in  Greece. — Exact  historical  ideas  on  the 
sabject  of  international  arbitration  among  the  peoples  of  the  Ea«t  are 
somewhat  deflcient,  and  the  saying  that  one  ou;;ht  to  hesitate  to  risk  him- 
self on  unsettled  ground-  seems  appli(;ablc  to  our  ]iresent  subject.  Here 
are  two  instances  which  appear  exact  enough.  Herodotus  relates  that 
during  the  lifetime  of  Darius  a  contest  arose  between  Artabazanes  and 
Xerxes,  and  that  Darius  decided  in  favor  of  the  latter.  After  the  death 
of  Darius,  the  judgment  of  the  decejwed  King  not  being  deflnitive,  and 
the  feelings  of  the  people  being  somewhat  divided,  they  consented  to  sub- 
mit the  matter  to  the  decision  of  the  uncle  of  the  two  pretenders,  Arta- 
banus  or  Artaphernes,  who,  in  the  capacity  of  a  judge,  decided  in  favor 

'  The  passages  here  quoted  on  arbitration  in  the  East  and  in  Greece,  arbi- 
tration under  the  Roman  Empire,  and  arbitration  in  the  Middle  Ages,  are 
translated  from  a  work  of  great  merit,  entitled  Traite  Thihrique  et  Pratique 
deV Arbitrage  Intern ationalf  by  M.  A.  Meriguhac,  professor  of  international 
law  in  the  faculty  of  law  at  Toulouse.  The  publisher  of  the  work  is  M.  L. 
Larose,  22,  rue  Soulflot,  Paris. 

*  Laurent,  Etudes  sur  Thistoire  de  rhumanit<^,  1.96. 
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of  Xerxes.'  Herodotus  also  relates  that  after  the  defeat  of  the  lonians^ 
Artaphernes,  Satrap  of  Sardis,  sent  for  the  deputies  of  the  cities,  and 
made  them  sign  a  contract,  or  a  treaty,  to  the  effect  that  iu  case  of  con- 
flict they  would  settle  it  hy  law  rather  than  hy  means  of  arms.^ 

''The  Greeks  often  resorted  to  arbitration,  but  they  practiced  it  among 
themselves  and  not  with  foreign  nations,  for,  like  other  ancient  peoples, 
they  regarded  foreigners  as  barbarians,  and  treated  them  as  enemies. 
Besides,  their  arbitrations  did  not  cover  great  political  questions,  for  every 
Greek  city  preserved  its  independence  with  a  Jealous  care.  They  related 
to  disputes  touching  religion,  commerce,  boundaries,'  and  the  poesession 
of  contested  territories,  especially  of  the  numerous  islands  scattered 
among  the  Grecian  seas.  The  following  are  some  decisions  by  arbitration 
bearing  on  these  different  points : 

''In  the  time  of  Solon,  live  Spartans  were  chosen  to  decide  between  the 
Athenians  and  the  Megarians,  on  the  subject  of  the  possession  of  the 
Island  of  Salamis.-*  About  the  year  416  B.  C,  Argive  Judges  acted  a» 
arbitrators  as  to  cei*tain  islands  of  which  the  Cimolians  and  the  Melians 
disputed  the  ownership.'''  The  Etnlians  rendered  an  arbitral  sentence  on. 
a  question  of  boundary  between  the  cities  of  Melite  and  Pera,  in  Thessaly.*' 
Themistocles  determined  a  dispute  between  the  Corinthians  and  the  Cor* 
cyraeaus  about  Leucas,  deciding  that  the  peninsula  should  be  held  in 
common  upon  the  payment  of  twenty  talents  by  the  Corinthians.^  Dur- 
ing the  reign  of  Antigone  the  inhabitants  of  Lebedos,  having  been  forced 
to  leave  their  couiitry,  settled  in  Teos;  and  certain  questions  which  arose 
between  the  old  and  the  new  x)<M)ple  of  the  latter  city  were  adjusted  by 
the  city  of  Mitylene,  appointed  as  arbitrator  by  the  King  Antigone.^ 

"We  may  point  out  finally  the  arbitration  of  the  Sicyoniaus,  on  the  oc- 
casion of  an  unexpected  difference  between  the  Athenians  and  the  Orop- 
ians,  which  arose  iu  tlie  followin«;  manner:  The  city  of  Oropus,  which 
was  situated  on  the  coiitiues  of  B(etia  and  Attica,  and  which  was 
the  subject  of  a  (juarrel  between  the  B(i>tian8  and  the  Athenians,  was  al- 
lotted to  the  latter  by  Philip  II.  after  the  battle  of  Chcronea.  Driven  by 
necessity,  says  Pausanias,  the  Athenians  pillaged  the  city  to  which  they 
owed  protection.  The  Oropians  appealed  to  the  Roman  Senate,  who  dele- 
gated the  Sicyouians  as  arbitrators,  and  they  condemned  the  Athenians  to 
paj'  live  hundred  talents  as  a  penalty,  which  was  reduced  to  one  hundred, 
owing  to  the  intercession  of  an  embassy  of  three  philosophers  who  were 
sent  by  Athens  to  Rome.  This  sum  was  not  paid  and  the  Oropians  con- 
sented to  receive  an  Athenian  garrison,  and  to  give  hostages,  reserving 
the  right  to  recall  thetn  if  they  gave  new  grounds  of  complaint.  This 
deceitful  bargain,  says  Barbeyrac,  was  the  occasion  of  a  war  which  broke 


'  Barbeyrac,  Supplement  an  corps  universel  diplomatique,  1.8(5. 
^Histoires,  VI.42. 
••  Kaniarowski,  115.* 

*  Plutarque,  Vie  de  Solon,  No.  12;  LaurcMt,  II.  1.38. 

•^Egger,  Les  trait68  publics  chez  les  Grecs  et  les  Homains,  68;  Le  Bsis, 
Voyage  archt^ologique,  V'"  ])artie,  No.  1. 
•Le  Bas,  II.No.  1179;  RangalnS  Aiitiquit.  hellen.  lI.No.(W2. 
^  Barbeyrac,  art.  125,  i».  101. 
*'LeBa8,No.«6. 
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oat  later  between  the  Romans  and  the  Aehaeans — a  war  which  entailed 
the  loss  of  what  was  left  of  the  liberty  of  Qreece.' 

"The  procedure  employed  in  the  arbitrations  of  the  Greeks  was  like 
that  which  is  ordinarily  observed.  The  agreement  designated  the  arbi- 
trator and  the  subject  of  the  litigation ;  the  arbitrator  named  the  time 
and  the  place  of  the  decision,  and  the  parties  sent  commissioners  to  defend 
their  cause.  The  arbitrator,  who  was  bound  in  the  most  solemn  mauner 
scrnpnlously  to  discharge  his  trust,  conducted  the  business  with  religious 
care,  heard  the  interested  parties,  and  received  their  proofs.^  The  sen- 
tence, drawn  np  in  duplicate,  was  usually  deposited  in  the  temples  or 
other  public  places,  and  both  sides  bound  themselves  by  oaths  to  exe- 
cute it.^ 

''Arbitration  was  regarded  with  favor  both  by  the  historians  and  by  the 
statesmen  of  Greece.  Thucydides  praised  it  in  his  history  of  the  Pelo- 
ponnesian  war,  and  mentions  with  approval  the  words  of  the  King  of 
Sparta,  who  said  '  It  is  impossible  to  attack  as  a  transgressor  him  who 
offers  to  lay  his  grievance  before  a  tribunal  of  arbitration.'  *  The  employ- 
ment of  arbitrators,  says  M.  Laurent,  was  a  distinctive  trait  of  the  Greek 
race.  Victors  crowned  with  the  pacific  laurel,  and  poets  also,  had  among 
the  Greeks  that  influence  which  elsewhere  accompanied  rank  and  power.'^ 
It  was  for  this  reason  that  Pontarcus,  a  noted  wrestler,  served  as  an  inter- 
mediary between  the  Eleans  and  the  Achaians;  that  Pyttalus,  victor  of 
the  Olympian  games,  filled  the  same  rAle  between  the  Arcadians  and  the 
Eleans;  that  the  poet  Simonides  prevented  an  imminent  war  between 
Hiero,  of  Syracuse,  and  Theron,  of  Agrigentiuni.  Sometimes  friendly 
cities  were  chosen  as  arbitrators.  The  Oracle  of  Delphi  was  in  several 
cases  called  on  to  decide  disputes,  and  it  readily  counselled  arbitration. 
Thus,  in  a  discussion  which  arose  in  550  between  the  Kings  of  the  Cy re- 
mans, it  advised  them  to  choose  as  arbitrator  a  citizen  of  Mantinea,  and 
a  certain  man  called  Demonax  wiis  designated  to  discharge  in  that  capacity 
the  functions  designated  by  the  oracle.'' 

''The  Greeks  recognized  the  uho  of  the  arbitral  clause,  of  which  we  will 
speak  hereafter.  A  treaty  of  alliance  between  Argos  and  Lacedaemonia 
contained  at  the  end  a  clause  whicli  ])rovided  that,  if  a  contention  should 
arise  between  the  two  allied  cities,  they  should  select  an  impartial  city  as 
arbitrator.^  There  was  an  agreement  between  the  cities  of  Ilyerapytna 
and  Priansus  which  stipulated  that,  'in  regard  to  the  injuries  already 
done  on  either  side,  Euipan  and  Neon,  the  "cosmos"  or  chief  magistrates 
of  Crete,  should  settle  the  disputes  arising  from  these  causes  l>efore  a  tri- 
bunal selected  from  each  city.  In  regard  to  any  future  injuries  they  should 
<*o!nniit  they  should  employ  lawyers  prescribed  in  the  order  of  the  pub- 


>  Barbeyrac,  No.  437,  p.  397. 

'  Egger,  72. 

^  Schoemann,  Anticiuitos  grecques,  traducti(m  Galiiski,  II.  6. 

^Historie  de  la  guerre  du  P<!*lopour8e,  L.  I.  ch.  85. 

^  Laurent,  II.  138. 

'•  Barbeyrac,  I.  58. 

7  Egger,  66  and  67;  Barbeyrac,  I.  156;  Grotius,  Le  Droit  de  la  guerre  el 
fie  la  paix,  Mitiou  Barbe>ra(;,  II.  173,  notes;  Pande<'tes  fran^aise,  V- 
Arbitrage  international.  No.  11. 
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lie  edict/    The  'oontneH'  Hhonld  alHo  indicate  the  city  from  which  both 
parties  Hhould  appoint  the  arbitrators.^ 

*'  Arbitration  under  the  Bmnan  Empire.— The  Greek  statee,  as  we  have  seen, 
had  recourne  to  arbitration  only  among  themselves.  Rome,  on  the  other 
hand,  never  consented  to  arbitrate  her  disputes  with  neighboring  coon- 
tries.  Like  (frAec(%  in  this  respect,  she  regarded  the  foreigner  as  an 
enemy ;  and  from  her  origin  to  the  culmination  of  her  greatest  splendor 
she  aspired  to  iinivei-sal  dominion,  and  devoted  to  that  end  her  foreign 
policy.  If  she  miide  treaties  of  peace,  of  friendship,  or  of  alliance  with 
other  peoples,  it  was  always  with  the  hope  of  subjection  at  some  future 
time.^  The  Roman  state  was  afraid  that  it  might  see  itself  impeded  in  its 
projects  of  coufiiiest  by  a  dccisicm  conforming  to  common  right.  Besides, 
the  kingly  people  would  have  conHidered  it  an  abasement  to  submit  to  the 
judgment  of  another  power.  When  the  Khodians  proposed  their  media- 
tion to  keep  Perseus  on  the  throne  the  Senate  received  their  proposition 
with  Hovereign  c(mtenipt ;  and  TituH  Livius  says  that,  even  in  his  time,  the 
very  remembrance  of  the  incident  excited  indignation.*^  Nations  formerly 
most  tenacious  of  their  independence,  and  who  nominally  were  living  in 
freedom,  were  the  first  to  prostrate  themselves  before  the  grandeur  of 
Home,  hoping  to  avert  by  their  complete  humility  their  future  servitude. 
Tlie  pretension  of  Home  to  be  Huperior  to  other  nations,  which  is  the  very 
negation  of  the  idea  of  arbitration,  realized  itself  completely  when  she 
became  iiiistreHS  of  the  world.  Peoples  lying  dormant  in  the  peace  of  Homo 
could  no  longer  OHHume  to  formulate  against  her  demands  to  be  snbmitted 
to  arbitrators.  Equal  rights,  which  might  lead  to  conflicts,  could  not 
exist  between  a  sovereign  and  his  subjects,  and  tlicy  could  only  prenent 
petitioiiM.  In  trutii,  the  Senate  at  tirst,^  the  Emperor  finally,'^  as  absolute 
arbitrators  of  all  claims,  gave  audience  to  all  deputies  of  peoplcH  who  had 
petitions  to  ]>resont,  and  who  came  as  suppliants  to  ask  for  justice,  for 
example,  against  the  exactions  of  the  governors  of  provinces.  They  were 
also  the  natural  judges  of  conllicts  which  might  arise  between  the  differ- 
ent peoples  subject  to  Koman  authority.'^  And  the  custom  of  taking  the 
Senate  as  arbitrator  was  even  introduced  among  independent  nations,  who 
were  fascinated  by  tht^  s}>len(lor  of  the  Hoinau  name.  Hut  it  does  not  seeni 
that  the  Homans  played  the  role  of  arbitrator  in  very  good  faith,  and  their 
behavior  might  serve  as  a  precedent  for  La  Fontaine's  fable,  The  Oyster 
and  the  Advocates.  In  one  case  the  Romans  were  arbitrators  of  some 
(luestion  of  boundary  between  the  Aricans  and  the  people  of  Ardea,  and 
they  decided  the  i>oiut  at  issue  by  seizing  the  disputed  territory  them- 

'  Harbeyrac,  L  2S3,  No.  336;  Corpus  inscript.  gra'c.  No.  2256. 

•**I1  fallait  attendre,  dit  Montesciuieu,  (|ni  toutes  les  nations  fussent 
accoutunices  j\  obeir  comnie  libres  et  comme  allicea,  avant  de  leur  comman- 
der comme  sujettes,  et  (lu'elles  eusaent  6tv  se  perdre  pen  »\  pen  dans  la 
rdpubliqne  romaine.''  Grandenret  decadence  des  Homains,  Ch.  VI.  Couf. 
Despagnet,  Cours  de  droit  int.  public,  701-702. 

•»44,  14. 

*  Collectio  inscript.  lat..  No.  3110. 

*Sen^que,  De  providentis\,  cap.  4,  ^  13.  Couf.  (irotius  et  Tannotation  de 
Barbeyrac,  173-174,  notes. 

'•Conf.  Kuggiero,  L'Arbitrage  public  <bez  les  Koniains. 
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selves.^  There  was  a  similar  case  about  180  H.  V.  between  Nola  and 
Naples.-  Cicero  jastly  condemns  this  conrHe,  which  he  styles  miserable 
trickery.^    ♦     #    -» 

"  Arbitration  in  the  Middle  Ages  and  in  more  recent  times. — The  practice  of 
arbitration  seems  to  have  o))tained  in  the  barbarian  world.  Procopins 
cites  the  example  of  the  Gepida>  ])ro])08ing  arbitration  to  the  Lombards, 
and  declaring  it  to  be  nnjnst  to  use  violence  toward  those  who  demanded 
a  Jadgc*  Again,  CassiodoruH  relateH  that  the  ambansadors  of  Theodoric, 
King  of  the  OHtro-Ooths,  carried  letters  from  their  master  to  the  Kings 
of  the  Herulians  and  Vames.  Their  mission  was  to  beg  those  princes  to 
join  them  and  the  envoys  of  Gondebaud  in  inviting  Clovis,  King  of  the 
1<>a'bks,  to  cease  his  wars  against  the  ViHig(»ths  and  to  accept  the  arbi- 
tration of  the  united  kings.  This  entreaty  was  not  in  vain,  and  Clovis 
consented  to  such  an  arrangement.'^ 

"That  which  characterizes  the  period  that  followed  the  establishment 
of  barbarians  on  the  ruins  of  the  Roman  Kmpire  was  the  great  tie  which 
Christianity  created  between  nations  bound  together  by  one  religious 
doctrine.  The  church  at  this  time  assumed  a  preponderating  influence, 
and  the  bishops  of  Rome  now  became  the  real  sovereigns  of  the  Catholic 
world.  Owing  to  the  powerful  impulse  given  to  their  action  by  Gregory 
VI L,  the  popes  by  degrees  accepted  the  idea  that  they  were  placed  above 
sovereigns  and  were  the  representatives  of  God  on  earth.  In  virtue  of 
their  divine  j)ower  the  Roman  pontiffs,  recognized  everywhere  as  the 
delegates  of  God,  from  whom  all  sovereignty  einanatcH,  constituted  them- 
selves jndges  of  all  caseH  an<l  evoked  to  their  tribunal  all  ditferences 
between  peoples  and  kings.'*  Innocent  III.  declared  that  the  pope  was  the 
sovereign  mediator  on  earth.'  When  Pliili]>  Augustus  opposed  his  claims 
he  still  more  strongly  aftirmed  the  contested  right,  in  virtue  of  the  idea 
that  peace  is  a  duty  of  Christians  and  that  the  head  of  the  church  ought 
to  have  the  ]>ower  to  impose  it  ujion  them." 

'*  While  these  claims  belong  to  the  order  of  ideas  which  especially  pre- 
vail in  the  domain  of  conscience/'  it  cannot  he  denied  that  the  Chureh 
powerfully  contributed  to  the  progress  of  civilization  by  embracing  the 
cause  of  the  weak  against  the  strong,  and  by  strengthening  ideas  of  jieace 
and  concord,  which  were  so  rare  in  tli<>s«'  days  of  violence  and  constant 
wars.'"  Till'*  principle  of  ])ontitical  sovereignty  had  so  entered  into  the 
manners  of  the  times  that  Popes  were  often  <ho8en  also  as  voluntary  arbi- 
trators."    It  has  sometimes  been  said  that  their  intervention,  whether 


•  Barbeyrac,  I.  113,  art.  145. 

•  Id.  373,  art.  417. 
^Deofficiis,  I.  X. 
*Calvo,  III.  sec.  1710. 

'■  Ca.ssiodori  opera,  I.  ir>S. 

'  I)e  Maistre,  I)u  Pai>e,  liv.  II.  Ch.  V. 

•  Registr.  de  negotio  imperii,  Kpistola  CLXXXV. 
••Kpistola,  VI.  163. 

^Bossuet,  Defensio  declarationis.  III.  22. 

"•Conf.  Chateaubriand,  Le  genie  du  ehristianisme,  II.  6,  Ch.  XI. ;  Guizot, 
LT.glise  et  la  soci<^tt'  clir.  tienne,  ('.  XIV. ;  Lanreut,  VI.  202;  Dreyfus,  22; 
Calvo,  I.  13. 

"Lacointa,  introduction  a  I'ouvragc;  pr>  cit6  de  M.  Kamarowski,  VUI. 
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spontaneous  or  Hpecially  invoked,  was  more  freqnently  employed  in  mat- 
ters of  private  interext  and  internal  policy,  than  of  actual  international 
Cimilict.'    This  may  have  been  so  in  many  instances,  bnt  it  cannot  be 
denieil  that  they  were  also  calle<l  upon  to  decide  liti|^tions  mnch  more 
important,  as  certain  examples  will  readily  show.    Popes  Alexander  III., 
Honorias  111.,''  John  XXH.,'*  Gregory  XI.,**  were  chosen  as  arbitrators  in 
quarrelH  which  agitated  Kuropo;  and  Pope  Alexander  VI.,  by  a  decision  of 
arbitration  which  is  Htill  celebrated,  traced  an  imaginary  line  from  pole 
to  pole,  dividing  between  the  Spaniards  and  the  Portngnese  the  possession 
of  all  countries  discovered  in  the  new  world.-*^    And  even  after  the  schism  of 
England,  when  the.  Papacy  had  lost  Teutonic  and  Gallo-Tentonic  Europe, 
and  when  (>alIo-Konianic  Europe  woh  itself  formed,*^  the  prestige  of  the 
PopeM  was  still  so  great  that  it  forced  itself  on  the  Poles  and  the  Muscovites.^ 
**  Hut  acts  of  opposition,  which  began  to  appear  on  the  part  of  kings 
before  the  XVI.  century,**  were  accentuated  after  that  time,  and  the  choice 
of  the  Pope  an  arbitrator  became  less  frequent;  and  the  interest  of  the 
Papa<'y  in  the  cause  which  it  had  so  ardently  espoused  in  the  Middle  Ages 
became  less  ett'ecti  ve.     Whe?!,  therefore,  the  treaty  of  Vervins  of  1598  sub- 
mitted to  the  arbitration  of  tho  reigning  Pope  the  pretensions  of  the  King 
of  France,  Henri  III.,  and  of  Charles  Emanuel,  Duke  of  Savoy,  to  the 
Marquisate  of  Salucen,  Clouieut  VIII.,  worn  out  by  the  continued  plots  of 
CharleH  Kmanuel,  declared  that  he  would  resign  his  mission."    Bnt  we 
should  not  omit  to  mention,  in  the  seventeenth  century,  the  arbitration  of 
CJregory  XV.  on  the  subject  of  the  forts  of  the  *  Valteline;'*"  and,  also,  in 
the  eighteenth  century,  that  of  Pope  Clement  XL,  who  gave  the  casting 
vote  as  umpire  between  Louis  XIV.  and  Leopold  L,  who  were  instituted  as 
arbitratorH  bj'  art.  H  of  the  treaty  of  Kyswick.^* 


'  Paudectes  franvaiHes,  No.  18. 

•De  FlaHsan,  lliHtoire  g^Mi<^rale  et  raisonn^e  de  la  diplomatic  franyaise, 
2ded.  I.  113. 

•Kervyn  <le  Lettenhove,  llistoire  de  f^landre,  III.  85. 

n;harlea  UenoiHt,  La  Politique  du  roi  Charles  V.,  110,  111,  115,167,1^» 
202, 204,  218. 

••C<mf.  eu"  sens   divers  sur  la  *Migne  alexandrine:'*  Laurent,  X.  4^ — -''^ 
Calvo,  III.  s^l712;  de  Maistre,  liv.  IT.  Cb.  XIV.;  liaynal,  Histoire  pliilc^- 
pbi(|UO  et  ))olitique des (^'t&blissemcnts et  du  commerce des £urop<5ens dz 
les  <leux   IndcH,  III.  287;  Darras,  Histoire  de  Pflgliae,  III.  604;  Grat- 
encycloprdio,  vii  Arbitrage  international,  III.  556;  de  Portugal,  Consi* 
rations  sur  1<'h  liniites  des  £tats,  102;  Despagnet,  Cours  de  droit  int.  publ 
702;  Pradier-Foderi'*,  Trait(^  de  droit  int.  public  europ<5en  et  Am<5rici 
VI.  No.  2(104. 

^  Henri  Martin,  Histoire  de  France  jusqu'en  1789,  VIII.  181. 

'Conf.  Pierling,  IJn  arbitrage  pontifical  au  XVI«  Si6cle,  apud  Revue 
quewiions  blHtoriqiu^s,  t.  37,  p.  1(>8. 

•*De  Flassan,  1.133. 

"Id.  1I.197. 

'"Id.  1.197. 

"9  0 

^'Du  Mont,  corjm  nniversel  diplomatique,  VIII.  1-98;  Sohmaus,  corpr* 
juris  publici  academici,  No.  101;  Kluber  et  Ott.  Droit  des  gens  nioder"*  ' 
de  PEurope,  82, 456.    (The  treaty  of  Kyswick  referred  to  here  was  t  ^^ 
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^*  Religions  sentiment,  which  had  raised  to  so  high  a  pitch  the  power  of 
be  Pope,  naturally  augmented,  thongh  in  a  less  degree,  the  influence  of 
.he  bisbo]>s,  and  we  find  a  number  of  cases  in  history  in  which  they  were 
(hoaen  as  arbitrators.  We  may  refer  to  the  treaty  of  Nonancourt,  of  1177, 
irhich  designated  three  bishops  as  arbitrators  between  I^ouis  le  Jenne  and 
Flenry  II.  of  England,  on  thesnbject  of  Anvergne,  Chiiteanroux,  and  other 
lefSs.'  In  1276,  two  bishops  and  a  warrior  were  nominated  \\a  judges 
Mtween  the  Kings  of  Hungary  and  Bohemia.  On  the  9th  of  August,  1475, 
Ul  the  grounds  of  disagreement  between  Lonis  XI.  and  Edward  of  Eng- 
and  were  referred  to  the  Anrhbishop  of  Paris  and  tho  Count  of  Dunois  on 
ihe  part  of  France,  and  to  the  Archbishop  of  Canterbury  and  the  Duke  of 
Jlarence  on  the  part  of  England. "^ 

"The  rivals  of  the  Popes  in  their  struggle  for  universal  supremacy  were 
;be  Emperors  of  Germany,  who  considered  themselves  the  successors  of  the 
IComau  (^aesars.^  The  celebrated  c<mflict  between  the  priesthood  and  the 
empire,  the  spiritual  and  the  t-emporal  power,  filled  the  second  half  of  the 
Middle  Ages;  and  the  two  prin(;i])al  e]>isodes  were  the  war  concerning 
nvestitures  and  the  struggle  between  the  Guelphs  and  the  Ghibellines. 
The  inclination  of  the  Holy  Kmpire  to  universal  domination  caused  the 
[ilmperors  to  attempt,  as  the  Popes  hud  done,  to  constitute  themselves  arbi- 
;rators  between  kings.-*  Hut  in  this  they  did  not  succeed;  and  history 
'eoords  only  a  few  instances  of  arbitration  in  which  they  figured  as  judges.'^ 
Vnd  even  when  they  were  accejited  as  arbitrators,  everything  was  care- 
fdlly  excluded  whieh  might  have  implied  their  supremacy  over  other  mon- 
ircbs.  Piitter  relates  that  when  in  1378  the  Emperor  Charles  IV.  went  to 
Paris  to  decide  the  old  controversy  between  France  and  England,  they 
ipparently  recognized  his  prerogatives,  but  they  carefully  avoided  every- 
thing which  could  imply  a  right  of  supreme  jurisdiction,  belonging  to 
lim  over  kings.** 

'*  Beside  the  religious  influence  of  the  Popes,  we  should  place,  as  having 
contributed  during  the  Middle  Ages  to  the  development  of  arbitration, 
feudalism,  which,  while  extending  itself  over  all  Europe,  naturally  pre- 
lisposed  vassals  to  accept  their  lords  as  judges  of  their  respective  griev- 
mces.  The  most  eminent  of  these  lords,  the  kings,  weroofVn  o^iosen  as 
irbitrators,  chiefly  the  Kings  of  France.  Saint  Louis  was  constituted 
udge  between  Henry  III.  of  England  and  his  barons,  in  1263,' and  between 
^he  Counts  of  Luxemburg  and  of  liar  in  1268.  Owing  to  his  great  wisdom 
md  to  the  authority  of  his  character,  Louis  IX.,  says  M.  Lacointa,  rivalled 


treaty  between  the  Empire  and  France,  Oct.  30, 1697.  Art.  VIII.  submitted 
the  claims  of  the  Dutchess  of  Orleans,  as  to  certain  (daces  restored  to  the 
Elector  Palatine,  to  their  Imperial  and  Must  Christian  Majesties,  and,  in 
case  they  could  not  agree,  to  the  final  decision  of  the  Pope.) 

>  De  Flassan,  I.  104. 

«Dn  Mont,  III.  !"•  partie,  500. 

'Le  Dante,  Livre  de  la  nionarchie. 

*  Dreyfus,  27. 

*Du  Mont,  III.  2"  partie,  14 1. 

•Kamarowski,  130,  note  2. 

^De  Flaasan,  I.  124, 
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tho  Papacy  in  the  r61o  of  conciliator  and  arbitrator.'  Philip  VI.,'^  Charles 
v.,  (^harlcB  VII. ,^  and  Louis  XL  were  all  chosen  as  arbitrators.  The  other 
monarcbsof  P^nrope  tilled  the  lAle,  though  not  so  often,  notably  the  Kings 
of  England,  lienry  11. **  and  William  III.^  But  the  commission  of  arbitra- 
tion was  not  generally  coutidcd  to  sovereigns  from  whom  were  appre- 
hended attempts  ut  absolute  domination,  after  the  manner  of  the  Oerman 
Emperors,  and  it  was  for  thiH  reason  that  Philip  II.  proposed  himself  in 
vain  as  arbitrator  between  France  and  England. <* 

'' Occasionally  a  city  assumed  the  duties  of  arbitrator,  but  such  occa- 
sions were  rare.  The  treaty  of  Westminster  of  October  23,  1655,  which 
reestablished  friendly  relations  between  F'rance  and  the  republic  of  Eng- 
land, stipulated,  in  article  24,  probably  because  of  the  preference  of 
Cromwell,  that  the  republic  of  Hamburg  should  act  as  arbitrator  between 
the  two  countries  and  decide  the  question  of  damages  on  both  sides 
from  the  year  I&IO.'  We  may  also  cite,  in  1665,.  the  arbitration  of  the 
Grand  Council  of  Malines,  between  Frederick  William,  elector  of  Bran- 
denburg, and  the  States-General,  concerning  the  obligation  of  a  debt 
called  the  debt  of  Hofyser;**  and  that  of  the  States-General  of  the  United 
Provinces,  concerning  dissensions  relating  to  fortified  places  and  auxil- 
iary points,  between  France  and  Spain,  after  the  peace  of  Nimcguen.*' 

"The  parliaments  of  France,  renowned  for  their  wisdom  and  equity, 
were  chosen  to  settle  disputes  between  foreign  sovereigns.'" 

"Besi<les  popes,  kings,  cities  and  great  constituted  bodies,  we  may 
mention  commissions  of  arbitration  instituted  by  parties  in  proportions 
fixed  in  advance  and  invested  with  full  power  over  particular  subjects." 

'*Again,  some  emincMit  jurisconsult  was  employed  specially  renowned 
for  his  juridical  knowledge.  The  doctors  of  the  Italian  universities  of 
Perugia  and  Padua,  and  paiticularly  of  the  celebrated  University  of 
Hologna,  wer(»,  says  Wheaton,  on  account  of  their  fame  and  their  knowl- 
edge of  law,  often  employed  as  diplomatists  or  arbitrators,  to  settle  con- 
Hicts  between  tho  ditVcvent  states  of  Italy.'-  They  were  employed  to  de- 
termine the  question  of  the  right  of  the  house  of  Farnese  to  the  succes- 


>  P.  IX. 

-  Du  Mont.  I.,  IP'  panic,  142. 

"Id.  III.,  P*^  l)artie,  144. 

'  Nys,  Le  droit  et  les  prccurseurs  <le  Grot  ins,  ',V2. 
l)\\  Mont.  Vill.l^'  i>artie,9a. 

♦De  Flasrtan,  11.42. 

'l)e  Flassan,  111.  200.  (Ait.  XW.  also  provided  for  the  submission  in 
the  same  manner  of  a  (luestion  as  to  the  possession  of  certain  forts  iu 
America. ) 

M)u  Mont,  VL3-partie,  41. 

"Du  Mont,  VIII.  365. 

'"  Dalloz,  Repertoire,  v"  Arbitrage,  eh.  VI.  sec.  KJ;  Chopin,  Trait(^  du  do- 
maine,  liv.  11.  t.  XV.  sec.  9;  Cania/za-Aiuari,  Traitc  de  droit  int.  tnMl.  Mou- 
tanari-Kevest,  I1.5(v>,  note;  Despaiijrca.  7l)2. 

"  Kouard  de  ( 'aid,  1/arbitragr  int.  dans  le  jiassc.  le  present  et  ravenir,18; 
do  ri assail,  1.  11(1,  2.")7. 

'-^Les  progr.  8  du  droit  des  gens,  I.  1()*J;  IJry,  Pr«'cis  de  droit  int.  public^ 
462. 
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sion  to  the  throne  of  Portugal.'  One  of  the  most  illnstrious  of  them, 
Alciat,  decided  upon  the  rights  of  sovereignty  and  of  independence  of  the 
different  principalities  of  Italy  and  of  Germany.-  In  France,  Jean  Begat, 
councillor  of  the  parliament  of  Dijon,  was  chosen  as  arbitrator  between 
the  King  of  Spain  and  Switzerland,  in  relation  to  Franche  Comt^,  in 
1570.3 

''Under  the  influence  of  religious  and  feudal  ideas  arbitrations  vsere 
very  frequent  in  the  Middle  Ages,  which  afford  the  remarkable  spectacle 
of  conciliation  and  peace  making  their  way  amid  the  most  warlike  popu- 
lations that  have  ever  existed.  They  were  especially  frequent  in  Italy, 
where  in  the  thirteenth  century  there  were  not  less  than  a  hundred  between 
the  princes  and  inhabitants  of  that  country.^  Hut  when  the  Papacy  had 
renounced  its  rule  over  civil  society  and  absolute  monarchies  gradually  be- 
came established  in  Europe  ou  the  ruins  of  feudalism,  arbitrations  became 
more  rare.  They  diminished  during  the  course  of  the  fourteenth  and  fif- 
teenth centuries,  and  it  is  stated  that  from  the  end  of  the  sixteenth  cen- 
tury till  the  French  Revolution,  they  had  almost  disappeared  from  inter- 
national usage.  Nevertheless,  says  Kliiber,-'^  to  judge  by  manifestoes  and 
proclamations,  no  sovereign  ever  went  to  war  without  having  made  every 
effort  to  prevent  it.  Why,  then,  he  asks,  did  they  not  seek  arbitration  f 
Kliiber,  says  Katuarowski,  did  not  answer  this  question;  but  the  answer 
may  be  found  in  these  words  of  Rousseau :  '  Could  they  submit  themselves 
to  a  tribunal  of  men  who  boasted  that  their  power  was  founded  exclu- 
sively on  the  sword  and  who  bowed  down  to  God  only  because  he  is  in 
heaven  f '  '^ 

''If  we  should  try  to  find  judicial  rules  that  governed  arbitration  in  the 
different  periods  a^  which  we  have  glanced,  we  should  discover  that  they 
did  not  present  great  stability,  aud  that  they  varied  with  dififerent  litiga- 
tions. The  choice  of  arbitrators  fell  generally  ou  monarchs,  and  excep- 
tionally on  arbitral  commissions  or  private  individuals.  A  ])eriod  was 
sometimes  fixed  either  for  the  meotiiig  of  the  arbitrators  (the  treaty  of 
Vervina  of  1598,  art.  17,  provided  that  it  should  take  place  in  six  mouths) 
or  for  the  rendering  of  the  decision  (the  Treaty  of  Westminster  of  16.'55 
allowed  six  months  and  a  half).  Sometimes  a  penal  cHuse  was  inserted, 
l>y  which  a  penalty  was  inipost'd  on  the  ])arty  who  refused  to  submit  to 
the  decision;  for  example,  the  treaty  of  the  Uth  of  August  1475,  between 
Louis  XI.  and  Edward  IV.,  prescribed  Ji  sum  oi"  three  million  francs.' 

"The  procedure,  also,  varied  accordiug  to  the  case,  but  it  usually  afforded 
certain  guarantees  and  was  invested  with  a  certain  judicial  aspect.  In 
the  dispute  relating  to  Montferrat,  between  the  Dukes  of  Savoy  and  Man- 
tua and  the  Marquis  c»f  Saluces,  Charles  V.  empowered  certain  perscms  to 


»Travers  Twiss,  Le  Droit  des  gens  en  temps  <le  guerre,  10;  Caniazza- 
Aiuari. 

2  Pradier-Fod(^r<«,  342. 

3  Dalloz,  loc.  cit. 

-•Digesto  italiano,  IV.  l'*'  partie,  319  a  374,  v"  Arbitrati  interua/ionali. 
Conf.  Pandectes  franvaises,  loo.  cit.,  No.  21. 
ft  P.  456,  note  a. 
«  P.  186. 
7  De  Flassan,  226. 
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examine  the  matter,  and  with  their  advice  rendered  his  judgment.  In  the 
presence  of  these  delegates  the  lawyers  of  the  litigants  appeared  and 
argned,  either  about  the  whole  of  Montferrat  or  some  of  its  territorien  or 
special  rights.  First,  the  Emperor  decided  on  the  principal  object  of  the 
dispute,  and  allotted  M(mtferr:it  to  the  Dnke  of  Mantua;  next  he  settled, 
the  question  of  the  dowery  of  Blanche  of  Savoy,  for  the  guaranty  of  which 
beset  apart  certain  sureties;  and  finally  he  decided  concerning  the  gift 
of  a  marriage  ])ortiou.  The  restoration  of  the  possession  of  the  Duke  of 
Mantua  was  made  conditional  on  his  furnishing  sufficient  securitieH  to  the 
Emx>eror.  The  iiarties  were  ordered  to  repair  to  the  imperial  coart,  and 
there  to  receive  the  final  decision,  which  settle<l  forever  the  question 
between  the  possessor  and  the  petitioner.' 

*^Tlie  arbitral  clause,  or  stipulation  for  the  arbitration  of  difficalties 
that  may  arise,  does  not  appear  to  have  been  frequent  in  the  Middle  Ages, 
or  in  later  times,  though  we  have  had  occasion  to  cite  some  examples  of  it. 
It  seems,  however,  to  liave  been  in  use  between  the  commercial  cities  of 
Italy.  Vattel  relates  that  the  Swiss,  in  the  alliances  which  they  con- 
tracted, whether  among  themselves  or  with  foreign  peoples,  had  recourse 
to  it;  and  he  justly  praised  them  for  it.-  We  may  cite  two  applications 
of  it  in  the  case  of  the  cities  of  Italy  and  the  Swiss  Cantons.  In  a  treaty 
of  alliance  concluded  in  1235,  between  Genoa  and  Venice,  there  is  an  arti- 
cle which  reads  thus:  *  If  a  ditlieulty  should  arise  between  the  aforesaid 
cities,  which  cannot  easily  be  settled  by  themselves,  it  shall  be  decided  by 
the  arbitration  of  the  Sovereign  PontifV;  and  if  one  of  the  parties  violate 
the  treaty,  we  agree  that  His  Holiness  shall  excommunicate  the  oflending 
city.' '  The  treaty  signed  in  1510,  between  Francis  I.  and  the  Swiss  Can- 
tons, which  was  known  by  the  name  of  the  *  Perpetual  Peace,' contains  the 
following  clause:  M)iflicultie8  and  disputes  that  may  arise  between  the 
subjects  of  the  King  and  the  inhabitants  of  the  Swiss  Cantons,  shall  l)e 
settled  by  the  judgment  of  four  men  (»f  standing,  two  of  whom  shall  be 
named  by  each  party;  which  four  arbitrators  shall  hear,  in  an  appointed 
place,  the  parties  or  their  attorneys;  and,  if  they  shall  be  divided  in  opin- 
ion, there  shall  be  chosen  from  the  neighboring  countries  an  unbiassed 
man  of  ability,  who  shall  join  with  tin*  arbitrators  in  determining  the 
question.  If  the  matter  in  dispute  is  between  a  subject  of  the  Cantons 
and  Leagues  and  the  King  of  France,  the  Cantons  will  examine  the 
demand,  and,  if  it  is  well  founded,  they  will  ]»resent  it  to  the  King;  but,  if 
the  King  is  not  satislied  with  it,  they  may  call  the  King  before  the  arbitra- 
tors, who  shall  be  selected  from  among  imi)artial  judges  of  the  countries 
of  Coire  or  of  Valois,  and  whatever  shall  be  decided  by  the  aforesaid 
judges,  by  a  judicial  or  amicable  sentence,  shall  be  inviolably  observe<l 
without  any  revocation.'  M.  do  Flassan  says  that  these  stipulations  were 
worthy  of  remark  as  examples  of  good  faith  and  true  wisdom.     He  adds 


>  Barbeyrac,  III.  l"^''  partie,  118. 

'  Vattel,  Le  Droit  des  gens,  L.  II.,  C.  XXVIII.,  sec.  329,  t.  II.,  p.  58.     Conf. 
Ilistoire  de  la  Conft^d^ration  helvcticiue,  do  A.  L.  de  Watteville,  L.  IV. 

' 'A.  Fertile,  Storia  del  diritto  italiano,  citation  des  Pandectes  frauvuises, 
No.  24. 
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that  this  treaty  of  perpotual  peace  was  the  basis  of  numerous  alliances, 
which  from  this  date  took  place  between  Franco  and  the  Swiss  Cantons.' 

"Let  ns  filially  add  that  in  arbitrations  anterior  to  the  17th  century,  it 
is  often  very  difficult,  Homotimes  impossible,  clearly  to  separate  cases  of 
me<liation  from  those  of  arbitration,  either  because  the  terminology  was 
not  very  definite  or  the  expressions  used  were  equivocal,  or  because  the 
distinction  was  not  clear  to  the  minds  of  the  negotiators.  Thus  the 
bishops  chosen  to  settle  ]>euding  difficulties  botwi>en  Louis  XI.  and  Edward 
of  England  were  styled  arbitrators  or  amicable  mediators. 

"In  1334  Philip  of  Valois  declared  himself  eh^cted  judge,  negotiator, 
and  arbitrator  between  the  King  of  Bohemia,  the  Princesof  Germany,  and 
the  Duke  of  Brabant.  Sometimes  the  mediation  was  of  an  obligatory 
nature,  owing  to  the  fear  inspired  by  the  mediator's  being  able  to  imjiress 
his  views  by  force  of  arms.  Thus  Henri  IV.  acted  as  mediator  between 
the  Repnblio  of  Venice  and  Pope  Paul  V.  The  Pope  counted  on  Spain's 
sustaining  him;  but  Henri  IV.,  in  order  to  oppose  the  forces  of  that  coun- 
try, made  propositions  to  the  Swiss  to  raise  ten  thousand  men ;  so  that 
the  Pope  was  finally  obliged  to  submit  to  the  will  of  the  French  King. 

"But  from  the  year  1595  we  find  the  distinction  between  mediation  and 
arbitration  clearly  defified  by  the  French  ministers,  who  interposed  between 
the  Protestants  and  Catholics,  who  were  on  the  point  of  coming  to  blows  on 
thesubjectof  theexpalsion  of  Catholic  magistrates  from  Aix-la-Chapelle  and 
of  their  replacement  by  a  Protestant  magistracy.  '  We  declare  to  you,'  say 
the  ministers  on  the  part  of  His  Majesty  (the  King  of  France),  'that  he 
has  no  design  of  prejudicing  the  authority  and  the  rights  of  the  Emperor, 
of  the  Empire,  of  any  prince,  or  of  any  i>erson ;  and  in  order  that  the  pend- 
ing dispute  may  be  discussed  in  an  easy  and  orderly  way,  we  invite  you 
respectively  to  depute  peaceable  and  dispassion:ite  men,  who  can  confer 
with  ns  in  all  confidt^nce  and  safety,  and  we  will  listen  patiently  to  what- 
ever they  may  say  and  propose,  not  asjudgea  or  arbitrators j  but  as  mediators 
and  amicable  compositors/  "  '^ 

Additional  cases — It  is  proper  to  refer  to  certain  early  arbitrations,  or 
provisions  for  arbitration,  not  mentioned  in  the  prerLMliug  review.  It 
seems  that  in  12i)9  certain  comniissioners  were  sitting  in  Paris  *'  to  redress 
damages  done  to  merchants  of  various  nations  by  a  French  admiral  within 
the  English  seas."^  This  apparently  was  in  the  nature  of  an  arbitral 
proceeding. 

"  In  1321  a  treaty  was  entered  into  with  John  of  Brittany  for  the  settle- 
ment of  piracy  claims  by  arbitrators  —  'a  ce  ameuder  civilement.'  It  is 
provided  that  the  procedure  is  to  be  '  sonierement  et  de  plantz'  —  'sum- 
mary and  straightforward.'  The  same  <5xpressiou  is  used  to  describe  the 
procedure  of  the  admiralty  court  iu  admirals*  patents  of  the  sixteenth 
century."  "• 


» 1.  313. 

3  De  Flassan,  1. 310. 
3  Hall,  Int.  Law,  4th  ed.  147. 

-•Select  Pleas  in  the  Court  of  Admiralty  (Seldeu  Society  PnblicatioDs), 
I.  XXIIL,  citing  Fred.  II.  pt.  1,  p.  456. 
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By  Articleii  VII.  to  XIII.,  inclusive,  of  a  treaty  betwe^'n  JamoR  I.  of  Eng- 
land and  Henry  IV.  of  Franco,  signi^d  at  Paris^  Febrnary  2i,  i^OS,  tribunals 
in  the  nature  of  international  courts  of  couuuerce  were  created.  It  beinji^ 
'*  inipoHHible  to  provitlc  against  particular  complaints,"  even  concerning  the 
quality  of  cominoditivs  transported  from  one  kingdom  to  the  other,  and 
to  prevent  '^  mistakes  and  abuses/'  it  was  agreed  that  his  Most  Chris- 
tian Majesty  should  name  **  two  noted  French  merchants  in  the  city  of 
Rouen,  men  of  substance  and  experience,**  who,  with  two  English  mer- 
chants of  like  quality  to  be  appointed  by  the  British  ambassador  in  France, 
should  reciMve  the  coniplaiuts  of  English  merchants  and  remove  all  dif- 
ferences as  to  trafTic  and  commerce  in  Rouen  and  the  harbors  of  the  prov- 
ince. On  the  other  hand.  His  Britannic  Majesty  was  to  name  two  merchants 
in  London,  who,  with  two  French  merchants  to  be  named  by  the  French 
aiub.'iMsadoi ,  were  to  receive  the  complaints  of  French  merchants.  And 
when  they  could  not  agree,  the  four  merchants  at  Rouen  were  to  choose 
^'a  fifth  French  merchant,"  and  the  merchants  at  London  an  English  mer- 
chant^ so  that  **  the  judgments  passed  by  the  plurality  of  voices,"  should 
be  '*  foUowed  and  put  in  execution.*'  It  was  further  stipulated  that  *^  like 
establishiiients"  should  be  made  ''  in  the  cities  of  Bordeaux  and  Caen,  as 
also  in  the  cities  and  towns  of  the  kingdoms  of  Great  Britain  and  Ireland.'' 
For  couvenience  these  merchants  were  to  be  called  **  Conservators  of 
commerce."  They  were  charged,  among  other  things,  **  to  take  care  of 
the  weights  and  measures  in  every  city  of  the  one  and  the  other  kingdom, 
that  so  there  may  be  no  fraud  or  abuse  on  either  side;"  and  as  to  *'mer- 
chandiHos,"  they  were  to  **  regulate  sueh  as  they  shall  judge  proi>er  to  be 
inspected  and  visited.''  They  were  specially  charged  to  supervise  the 
trade  in  cloths,  deciding  what  were  **good  and  lit  for  the  market,"  and 
what  should  be  **  retnriu'd  to  England  as  being  l>ad."  ' 

The  Treaty  of  Mnnster  (Peace of  Westjihalia),  October 24, 1648,  provided 
(Art.  VIII.)  that  the  controversy  touching  Lorrain  should  be  '^referred 
to  arbitrators  nominated  by  both  sides,''  or  else  terminated  by  a  treaty 
between  France  and  .S])ain,  or  by  some  other  friendly  moans. 

By  Articles  CVIII.-CX.,  incdusive,  of  the  Peace  of  the  Pyrenees,  of 
November  7, 16")!),  it  was  provided  that,  in  order  to  give  cttect  to  the  unexe- 
cuted provisions  of  tho  Treaty  of  Vervius  of  1598,  which  was  continued  and 
a])proved,  coinniissionc'rs  should  bo  appointed  on  both  sides,  with  power  to 
agree  "concerning  all  things  to  be  yet  executed,  either  touching  the  inter- 
ests of  the  said  lords  and  kings  or  the  interests  of  tho  commonalties  and 
privates  ])er8ons,  their  subjects,  who  shall  have  anything  to  demand  or 
complaint  to  make  on  cuther  sido,"  and  also  "to  regulate  tho  limits  as 
well  between  the  dominions  and  countries  that  of  old  have  belonged  to 
said  lords  and  kings,  about  which  there  have  been  some  debates,  as 
between  the  dominions  and  lordships  that  are  to  remain  to  each  of  them, 
by  the  present  treaty,  in  the  Low  ('ountri»'s;"  and  in  case  they  should  be 
unable  to  agree,  it  was  stipulated  that  ** arbitrators"  should  be  appointed 


'  See,  for  a  somowhat  similar  provision  for  a  commercial  tribunal.  Arti- 
cle XXI.  of  the  treaty  In^tweon  Spain  and  the  Low  Countries,  signed  at 
Munster  January  30,  1G48. 
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to  take  cognizance  of  ''whatsoever  shall  remain  nndecided  between  the 
said  commissioners/'  and  that  the  ''judgments*'  rendered  by  the  arbitra- 
tors should  "l>e  executed  on  both  sides  without  any  delay  or  difficulty." 

Hy  Articles  CXXII.  and  CXXIII.  of  the  same  treaty,  providing  for  the 
adhesion  of  various  powers,  it  was  stipulated  that  if  his  Catholic  Majesty, 
or  his  Most  Christian  Majesty,  should,  either  of  them,  have  "any  preten- 
sious^'  agaiust  a  power  adhering  as  an  ally  of  the  other,  he  should  prose- 
cute such  pretensions  only  **  by  right,  before  competent  judges,  and  not  by 
force.'' 

By  Article  VII.  of  the  treaty  between  the  King  of  Sweden  and  Cromwell, 
Protector  of  England,  signed  at  Loudon  in  1656,  it  was  ]>rovided  that 
commissioners  should  be  appointed  to  decide  disputes  as  to  certain  claims 
for  satisfaction  under  the  Treaty  of  Upsal. 

In  the  declaration  of  war  of  Charles  II.  of  England  against  the  I'^nited 
Provinces  in  March  1672,  there  is  this  sentence:  "The  States  were  partic- 
ularly engaged  by  an  article  of  the  Treaty  at  Breda  to  send  commissioners 
to  London  about  the  regulation  of  our  trade  in  the  East  Indies.  Hut  they 
went  so  far  from  doing  it  upon  that  obligation  that,  when  we  sent  over 
our  ambassador  to  put  tliem  in  mind  of  it,  he  could  not  in  three  years'  time 
get  from  them  any  satisfaction  in  the  material  points,  nor  a  forbearance 
of  the  wrongs  which  our  subjects  received  in  those  parts." 

Hy  Article  VIII.  of  the  treaty  between  France  and  CJreat  Britain,  con- 
cladcd  at  Ryswick  September  li)-20,  1679,  provision  was  made  for  the 
appointment  of  commissioners  "to  examine  and  determine  the  rights  and 
pretensions"  which  either  contracting  party  had  "  to  the  places  situated 
in  Hudson's  Baj',"  as  well  as  certain  other  matters  in  dispute. 

Articles  X.  and  XL  of  the  treaty  signed  by  P>ance  and  Great  Britain  at 
Utrecht,  March  31-April  11,  1713,  each  ])rovided  for  the  appointment  of 
commissaries,  those  under  the  former  article  to  fix  the  boundaries  he- 
tween  Hudson's  Bay  and  the  places  appertaining  to  th(^  French,  and  those 
under  the  latter  to  adjust  claims  made  by  the  subjects  of  each  country 
against  the  other  growing  out  of  various  incursions,  depredations,  and 
spoliations. 

The  peace  of  Ryswick  between  France  and  Spain,  September  20,  1697, 
provided  (Art.  X.)  for  the  submission  to  arbitration  of  questions  as  to  the 
possession  of  eighty-two  towns. 

Article  XXVI.  of  the  Treaty  of  Baden  of  September  27, 1714,  between  the 
Emperor  of  Germany  and  France,  provided  for  the  appointment  of  com- 
missioners to  settle  certain  disputes. 

Hy  the  Treaty  of  Passaro wit z  of  July  21,  1718,  between  the  Emperor  of 
Germany  and  the  Sultan,  provision  was  made  for  the  reference  to  commis- 
sioners of  all  controversies  wliicli  might  arise  "concerning  any  articles  of 
this  armistice,  or  any  other  thing.''    (Art.  IX.) 

By  the  same  treaty  (Art.  V.)  commissioners  were  to  be  chosen  to  deter- 
mine the  limits  of  "  Dalmatia,  Erzegovina,  Albania,  and  the  Archipelago." 
By  Article  XVI.  of  the  treaty,  it  was  provided  that  "whenever  quarrels 
and  animosities  arise  on  tlie  frontiers  by  reason  of  murders  or  other  cause, 
they  shall  be  decided  according  to  equity  by  the  arbitr<ition  of  the  gov- 
ernors of  those  borders.' 
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Or«ftt  Britain  tnd  the  HetherUndi. — "A  sentence  of  arbitration,'  pamed 
)»etwe<;ti  Oliver  Oornwell,  Protector  of  Knglanil,  on  one  part,  and  the 
lordji  the  Htateft-(reneral  of  the  Tnited  Provinces  of  the  Netherlands  on 
the  other  part,  in  pimiiaiiee  of  the  treaty  of  peace  concluded  the  5th  of 
Ajiril  UtTA,  concerninj^  certain  nhipn  and  effects  of  the  English  that  were 
seized  and  detained  in  the  dominions  of  the  King  of  Denmark  ever  since 
the  18th  of  May  1652.     Done  at  London  the  3l8t  of  Jnly  1^4. 

'*  Whereas  by  the  peace  lately  con<  Inded  between  his  highness  the  lord 
Protector  on  the  one  part,  and  the  lords  the  States-General  on  the  other,  it 
is  stipulated  in  the  28th  article  as  foIlowH,  viz: 

**  'That  whereaH  the  Hhips  and  effects  of  certain  Englishmen  have  been 
seized  and  detained  in  the  dominions  of  the  King  of  Denmark  since  the 
18th  day  of  May  1652,  it  in  Htipulated,  agreed,  and  concluded  on  both 
sides,  and  the  States-C^cneral  have  obliged  themselvcH,  and  do  oblige  them- 
selves by  thoAe  presents,  that  all  and  singular  the  ships  alid  goods  detained 
as  aforenaid,  and  hitlierto  remaining  in  specie,  together  with  the  true  and 
Just  value  of  those  tliat  have  been  sold,  embezzle<l,  or  otherwise  disposed 
of,  Hhall  be  restored  within  a  fortnight  after  the  arrival  of  the  merchants 
and  mariners  whom  it  concerns,  or  their  attorneys  impowered  to  receive 
them;  and  th«^  losses  also  which  have  accrued  to  the  English  aforesaid  by 
the  detainer  thereof  Hhall  be  made  good  <iccording  to  an  appraisement, 
to  be  made  1)y  Edward  Winnlow,  James  Kussel,  John  Bex,  and  William 
Vander  Cryssen,  arbitrators  indiH'erenty  chosen,  as  well  on  the  part  of 
His  Highness  as  of  *t]io  St<at<>H-General  (the  form  or  instrument  of  whose 
arliitration  \h  alrea<ly  agreed  on),  to  examine  and  determine  the  demands 
of  the  merchantH,  nKiHt4'rH,  and  owners  to  whom  the  said  ships,  eflects,  and 
losses  appertain.     Which  said  arbitrators  shall  meet  in  that  called  Gold- 
smith's  Hall  here  in  London,  on  the  27th  of  June  next,  O.  S.,  or  sooner,  if 
possible,  and  shall  take  a  solemn  oath  on  the  same  day,  before  the  judges 
of  the  high  eoiirt  of  mlmiralty  of  England,  that  they  will  renounce  all 
nninner  of  respjMt  and  relation  to  either  static  and  the  profit  of  every  pri- 
vate ]>erson.     And  moreover,  that  the  arbitrators  shall,  after  the  first  day 
of  August  next  ensuing,  unless  they  agree  beforehand,  be  shut  up  in  a 
room  separate  from  all  other  ixTSons,  without  fire,  candle,  meat,  drink,  or 
other  support,  till  they  have  agreed  of  the  matters  aforesaid  to  them 
referred.     Which  sentence  or  award  by  thorn  given  shall  bind  and  oblige 
both  parties.     And  thoStates-CJeneral  of  the  United  Provinces  firmly  bind 
and  oblige  th<>msel  ves  by  these  ])resents  to  ])erform  the  same,  and  to  pay  the 
Bumof  nH>ney  which  shall  be  awarded  by  the  said  arbitrators  here  at  Lon- 
don, for  the  use  of  the  said  owners,  to  such  i>8r80U  or  persons  as  His  High- 
ness sh.ill  nanu%  within  twmty-tivo  days  after  the  award  so  given.     And 
the  States-(Jeneral,  within  two  days  after  the  mutual  exchange  of  the 
instruments  for  ratifying  tlu^  articles  of  the  i»eace,  shall  pay  the  sum  of 
five  thousand  ))ounds  Knglish  here  at  London,  towards  the  expenses  to  be 
incurred  by  th<^  merchants,  masters,  or  owners  in  their  voyage  to  Den- 
mark, and  the  sum  of  2(),0()<)  rix-dollars  to  such  ]»ersons  as  His  Highness 
shall  nominate,  within  six  days  after  thost^  persons  shall  arrive  there,  for 
the  use  of  th<^  merchants,  masters,  and  owners  for  repairing  and  fitting 


'A  (ieneral  Collection  of  Treaties  of  l*ea<'c  and  Commerce  (Loudon,  1732), 
III.  112-i;J5. 
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<mt  tbeir  ships  for  tbrir  return.  Which  said  sums  shall  he  in  part  of  pay- 
ment of  the  Slim  wliich  shall  be  contained  in  the  award  of  the  said  arbi- 
trators. And  that  a  bond  and  security  shall  be  given  (the  form  of  which 
bond  is  already  agreed  on)  h^^  sufhcient  men  able  to  answer  it,  and  living 
here  in  London,  obliging  themselves  in  the  sum  of  140,000  pounds  English 
money  (the  original  of  which  bond  shall  be  delivered  at  the  same  time 
with  the  instrument  of  the  ratification)  to  make  restitution  as  aforesaid, 
and  to  pay  as  well  the  20,000  rix-dollars  as  the  other  sums  which  shall  be 
awarded  as  aforesaid.  And  if  all  or  any  of  the  conditions  above  men- 
tioned are  not  effectually  and  really  ]>erfbrmed  in  the  time  and  manner 
prescribed,  then  the  penalty  of  the  said  bond  shall  be  demanded,  and  the 
said  sum  of  140,000  ponnds  KngliHh  money  shall  be  paid  to  the  peison  or 
persons  to  be  nominated  by  His  Highness,  and  the  losses  of  the  merchants, 
mariners,  and  owners  made  good  out  of  it.' 

*'  Which  said  article  His  Serene  Highness,  the  above-mentioned  Lord  Pro- 
tector, by  virtno  of  his  commission  dated  th(^  13th  of  A])ril  last  at  West- 
minster, nnder  the  great  seal  of  the  Republic  of  England,  and  the  fore- 
mentioned  lords  the  States-General,  by  virtue  of  their  commission  dated 
the  22d  of  the  said  month  at  The  Hague,  under  their  great  seal,  have  rati- 
tied  and  confirmed,  and  are  respectively  contented  and  satisfied,  and  have 
agreed  to  maintain  all  and  every  part  and  clause  according  to  the  natare 
and  propriety  of  contracts  established  between  princes  and  sovereign 
powers,  and  to  observe  and  accomplish  the  same  truly  and  faithfully  in  all 
its  branches,  without  any  excuse,  exception,  or  pretext  which  might  be 
alleged  for  want  of  the  nsual  formalities,  and  without  having  recourse  to 
those  subtleties  and  punctilios  which  are  required  by  law,  but  are  hereby 
renounced  on  both  sides,  in  order  to  make  this  article  effectual,  according 
to  the  true  intent  and  meaning  of  it. 

**  Moreover,  His  Highness,  the  Lord  Protector,  on  his  part,  and  the  Lords 
the  States-General  on  theirs,  have  with  one  accord  ilominated  and  appointed, 
and  do  by  virtne  of  their  foresaid  commission  nominate  and  appoint  us, 
Edward  Winslow,  James  Russel,  John  I5ex,  and  William  van  der  Cniysen, 
their  arbitrators,  commissioners,  and  judges,  fully  authorized  (which  we 
accept)  to  hear,  examine,  and  by  all  ways  and  means  possible  to  determine 
and  pronounce  the  award  concerning  all  and  eviTy  grievance  and  preten- 
sion of  all  and  singular  the  merchants,  gentlemen,  and  others,  on  account 
of  any  ships,  rigging,  apparel,  provisions,  goods,  and  merchandize,  and  all 
things  else  under  any  denomination  whatsoever  belonging  to  any  subject 
of  England,  Scotland,  and  Ireland,  or  the  dominicms  thereof,  which  have 
been  WMzed,  detained,  or  secjuestered  in  any  of  the  dominions  of  the  King 
of  Denmark  since  the  18th  of  May  1652,  whereof  mention  has  been  made  in 
memorials  sealed  up  and  delivered  by  the  merchants  in  March  1053  and  in 
the  year  1654. 

**Next,  in  pursuance  of  the  said  commissions  granted  to  ns  by  his  said 
Serene  Highnessand  the  Lords  the  States-(ieneral,we  are  to  assembleon  the 
27th  of  Juno  next,  O.  8.,  in  Goldsmitlis'  Hall  aforesaid,  and  take  our  solemn 
oaths,  all  and  every  one  of  us  in  parti<*ular,  to  hear,  examine,  and  deter- 
mine what  is  before  mentioned,  or  any  matters  thereto  belonging  which 
may  have  a  reference  to  either  of  th«^  two  nations,  in  pursuance  of  the 
power  given  us  by  the  said  coinmissions,  without  partiality,  favor,  and 
affection  on  either  side,  and  also  to  renounce  all  private  views  and  inter- 
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ests  which  might  hinder  as  from  finding  the  truth  and  from  coming  to  a 
Biimniary  conclusion  ;  to  proceed  impartially  to  compare  jointly  the  inter- 
eats  and  damagOH  of  all  and  every  claimant:  To  which  purpose  the  judges 
of  the  High  Court  of  Admiralty,  by  virtue  of  a  commisaion  granted  to 
them  by  the  Lord  Protector,  are  authorized  and  appointed  to  administer 
the  said  oath  to  uh  on  the  27th  of  June,  in  Goldsmiths'  Hall,  after  the  ad- 
ministration of  which  oath  we  are  fully  impowere<l  to  inquire  into  and 
examine  all  the  heads  of  gri(>vances  and  pretensions  which  shall  appear 
to  be  represented  by  the  subjectn  of  the  Republic  of  England,  Scotland, 
and  Ireland,  on  account  of  any  vessel  whatsoever  and  of  all  sorts  of  mer- 
chandize, goods,  or  anything  which  happened  to  be  detained  in  the  man- 
ner aforesaid.  Therefore,  iis  we  shall  Jointly  and  severally  judge  and  find 
what  might  be  produced  in  exeepticm  by  the  contrary  party  on  oath,  or  with- 
out oath,  by  instruments,  documents,  or  other  proofs,  for  any  abatement  or 
payment,  we  shall  be  capable  to  examine  and  i^nd  out  the  tmth  of  all 
and  every  one  of  the  said  grievances  and  claims,  the  real  value  of  the 
said  ships,  rigging,  «and  everything  to  them  belonging,  the  freight,  provi- 
sions, merchandizes,  goods,  &c.,  as  also  all  and  every  damage  occasioned 
by  the  loss  which  the  said  ships  and  freight  sustained  by  reason  of  the 
detainer.  We  are,  moreover,  authorized  and  inipowored  to  proceed  to  a 
li((uidation  and  taxation  of  all  such  damages  sustained,  and  to  give  an 
impartial  estimate  and  to  pronounce  judgment,  and  to  publish  the  same 
under  our  hands  as  we  shall  think  meet  and  just;  which  sentence,  aft^r 
it  has  been  pronounced  and  published,  shall  not  be  subject  on  either  side 
to  any. farther  revision,  appeal,  or  reclamation. 

"  Accordingly,  the  said  Lords  the  States-Ciencral,  by  virtue  of  their  com- 
mission, bound  and  obliged  themselves  to  conform  effectunlly  to  our  said 
sentence,  and  to  pay  such  sum  of  money  as  should  be  demonstrated  by 
us  to  be  an  ecjuivalent  for  the  said  loss  within  twenty-five  days  after 
our  said  final  sentence,  was  declared  and  published.  In  like  manner  we, 
the  commissioners,  are  fully  impowered  and  desired  to  assemble  at  Gold- 
smiths' Hall  aforesaid  for  the  purpo8<»  above  nu'ntioned,  and  after  our 
first  meeting,  which  was  to  be  on  the  27th  of  June,  not  to  omit  any  day, 
except  the  Lord's  day  (commonly  called  Sunday),  in  order  to  proceed  in 
the  atVair  aforesaid,  but  <'specially  not  to  dt^fer  the  matters  recomended  to 
us,  but  to  carry  them  to  a  final  resolution  and  certain  judgment,  or  else 
to  break  off  abruptly.  It  was  furthermore  concluded  between  the  com- 
missioners on  the  i^art  of  the  Lord  Protector  and  those  of  the  Stati's-Gen- 
eral  that  in  case  we  should  not  agree  to  come  to  a  final  judgment  and 
declaration  in  the  matters  herein  expressed  before  the  first  of  August  next 
ensuing,  wo  should  be  locked  u]>  in  a  room  at  (ioldsmiths'  Hall,  without 
fire,  candle,  victuals  or  drink,  or  any  sustenance,  from  the  said  first  of 
August  till  such  time  as  we  should  a^ree  to  ])ronounce  sentence  upon  the 
aforesaid  matters,  and  to  publish  the  same  under  our  hands  and  seals; 
which  confinement  shall  not  render  our  award  less  binding  than  if  the 
sentence  had  been  given  before  it,  in  order  to  confirm  all  those  intentions, 
constructions,  and  meanings  whieh  the  said  commissioners  might  form 
more  at  large. 

"  In  conformity  to  what  is  above,  be  it  kn»>wn  by  these  presents,  that  we, 
the  aforesaid  Edward  Winslow,  James  Russel,  John  Bex,  and  William 
van  dor  Cruysen,  out  of  an  humble  obedience  to  the  said  article,  and  to 


HISTORICAL   NOTES.  4837 

the  cominisaioiiB  therein  contained,  by  virtue  of  the  authority,  fall  power, 
and  direction  given  to  uh,  assembled  in  Goldsmiths^  Hall  and  took  our 
solemn  oath  before  the  commissioners  of  the  High  Court  of  Admiralty  of 
England,  in  such  form  and  mauner  !im  it  expressed  and  directed  in  the  said 
article  to  be  done  by  us  the  said  commissioners,  and  that  thereupon  wo 
have  received,  heard,  and  examined  all  and  singular  the  grievances  and 
claims  of  all  and  every  the  merchants,  gentlemen,  masters  of  ships,  owners, 
and  all  such  pei*8ons,  subjects  of  the  republic  of  England,  Scotland,  and 
Ireland,  as  are  concerned  in  the  said  ships,  rigging,  provisions,  merchan- 
dize, goods,  and  other  things  assigned  and  l)elonging  to  them,  which  have 
been  seized  and  detained  in  the  lands  and  dominions  of  the  King  of  Den- 
mark since  the  18th  of  May  1652,  and  whereof  mention  was  made  in  the 
memorials  and  writings  delivered  by  the  merchants  concerned,  in  March 
1653  and  1654,  and  exhibited  to  ns,  of  ships  and  all  sorts  of  merchandize, 
goods,  or  any  other  thing  seized  and  detained  as  aforesaid,  and  also  of  all 
those  things  which  were  in  general  or  particular  produced  on  the  other 
aide,  either  by  way  of  defense,  or  in  abatement  and  payment  of  the  said 
grievances  and  claims,  together  with  the  proofs  of  all  and  singular  the 
said  grievances  and  claims,  as  likewise  of  the  right  and  true  value  of  all 
sach  ships,  rigging,  appurtenances,  freight,  provisions,  merchandize, 
goods,  and  damages  occasioned  as  well  by  the  said  seizure  and  detainer 
as  by  the  loss  and  detriment  of  the  said  goods  and  merchandize,  or  by  any 
other  means,  by  oath,  and  by  such  instruments,  documents,  and  other 
proofs  as  we  found,  and  judged  necessary  and  ocjuitable.  We  examined, 
and  after  mature  deliberation  of  everything  before  us,  compared  one  thing 
with  another,  cleared  up  and  taxed,  and  at  length  determined  and  par- 
ticularly declared  and  prononnced  all  and  singular  the  damages  aforesaid. 
Accordingly  we,  the  before-named  Edward  Winslow,  James  Russel,  John 
Bex,  and  William  van  der  Cruj'sen,  by  virtue  of  the  authority,  full  power, 
and  direction  given  to  us  in  and  by  the  aforesaid  article  and  commissions, 
and  for  accomplishing  what  is  thereby  understood,  do,  by  these  presents, 
under  our  hand  and  seal,  determine,  decide,  and  finally  pronounce,  that 
the  damages  so  often  mentioned  amount  to  97,973  pounds  and  ten  pence, 
lawful  money  of  England,  as  we  do  hen;by  liquidate  and  tax  the  damages 
just  now  mentioned  to  be  97,973  }>onnds  and  ten  ])ence,  lawful  English 
money:  And  we  do  moreovj^r  decide  and  pronounce  that  the  said  Lords  and 
States-General  shall  pay,  or  cause  to  be  paid,  the  said  sum  of  97,973 
pounds  and  ten  pence,  lawful  English  money,  in  London,  for  the  use  of 
the  respective  owners,  to  such  person  or  ])ersons  as  II  is  Highness  the  I^ord 
Protector  shall  appoint,  within  twenty-five  days  after  this  our  award. 

'*  In  witness  whereof  wc,  the  aforenamed  Edward  Winslow,  James  lins- 
«el,  John  Bex,  and  William  van  der  Crnyseu,  have  to  the  purpose  aforc'said 
hereunto  set  our  hands  and  seals,  in  Goldsmith's  Hall  aforesaid,  th<;  31st 
of  July,  according  to  the  usual  calculation,  anno  16r>4. 

*'  IndorHc. 

**N.  B. — That  we  the  said  (omujissioners  mentioned  in  this  instrument  do 
find  that  the  sum  of  5,0(M)/.  sterling  and  20,000  rix-dollars,  amounting  to- 
gether to  the  sum  of  10,000/.  sterling,  is  paid,  which,  according  to  the  tenor 
of  the  twenty-eighth  article  of  the  treaty  of  peace,  is  to  bo  reckoned  in 
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part  of  payment  of  the  nnm  by  us  declared  as  within  mentioned.    In  wit- 
uess  whereof  w«'  have  set  our  hands  the  day  and  year  within  Bpecitied/' 

''A  regulation  made  and  passed  the  'M)th  of  August  1654  by  the  commission- 
ers nominated  on  both  sides,  concerning  the  losses  and  damages  sns- 
tained,  as  well  on  the  part  of  the  English  East  and  West  India  companies 
and  others,  as  on  the  part  of  the  East  and  West  India  companies  of  the 
United  Provinces,  etc.,  pursuant  to  the  treaty  of  i>eace  between  England 
and  the  United  Provinces,  in  the  year  1654.' 

*' We,  John  Exton,  William  Turner,  William  Thompson,  Thomas  Kendal, 
Adrian  van  Aelmonde,  Christian  van  Kodenburgh,  Lewis  Honwen,  and 
James  Oysel,  to  all  who  shall  see  these  presents  and  to  all  whom  the 
underwritten  do  or  may  concern,  greeting:  Whereas  by  the30th  article  of 
the  treaty  lately  concluded  and  entered  into  between  the  most  high  lord 
protector  of  the  Republic  of  England,  Scotland,  and  Ireland,  and  the 
Dominions  thereof,  etc.,  and  the  high  and  mighty  lords,  the  states-general 
of  the  United  Netherlandn,  it  was  stipulated  'That  four  commissioners 
shall  be  named  on  both  sides  at  the  time  of  exchanging  the  ratifications,  to 
meet  here  at  London  on  the  18th  of  May  next,  according  to  the  English 
style,  who,  at  the  same  time,  shall  be  instructed  and  authorized,  as  they 
are  authorized  and  instructed  by  these  presents,  to  examine  and  distin- 
guish all  those  losses  and  injuries  in  the  year  1611,  and  after  to  the  18th 
of  May  1652,  according  to  the  English  style,  as  well  in  the  East  Indies,  as 
in  Greenland,  Muscovy,  Brazil,  or  whatever  else  either  party  complains  of 
having  suffered  them  front  the  other.  And  the  piirticnlars  of  all  those 
injuries  and  damages  shall  be  exhibited  to  the  said  eommissionens  so 
nominated,  before  the  aforesaid  18th  day  of  May,  with  this  restriction, 
that  no  new  ones  shall  be  admitted  after  that  day.' 

"And  tlie  most  high  lord  protector  above-mentioned  and  the  most  high 
and  mighty  the  states-general  of  the  United  Netherlands  agreed  on  both 
sides  afterwards  that  the  meetiuig  of  said  commissioners  should  be  de- 
ferred to  the  30th  day  of  May;  and  being  mutually  desirous  that  t-he 
things  preniise<l  in  the  said  article  might  have  their  due  eftect,  did  nomi- 
nate and  appoint  us  aforesaid  their  commissioners,  for  the  examination 
and  determination  of  the  premises,  with  full,  entire,  absolute,  and  irrevoca- 
ble powers,  viz :  The  aforesaid  lord  protector,  for  his  part,  appointed  the 
aforesaid  John  Kxton,  William  Turner,  William  Thompson,  and  Thomas 
Kendal;  and  the  aforesaid  lords  the  states-general,  in  like  manner,  on 
their  part,  nominated  Adrian  van  Aelmonde,  Christian  van  Rodenburgh, 
Lewis  llouwen,  and  James  Oysel.  And  whereas  the  said  lord  protector, 
and  the  lords  the  states-general  aforesaid,  gave  and  granted  to  us  the 
aforesaid  John  Kxton,  Williaui^Turner,  William  Tiiompson,  Thonms  Ken- 
dal, Adrian  van  At'lmonde,  Christian  van  Rodenburgh,  Lewis  llouwen, 
and  James  Oysel,  full  and  entire  power  and  authority  to  examine  and 
<lotermine  all  tliose  injuries  which  either  part  complains  of  having 
received  from  the  other,  from  the  year  1611  to  the  l^th  day  of  May  1652, 
OS  well  in  the  East  Indies  as  in  (Greenland,  Moscovy,  Brazil,  or  any  other 
country.  And  whereas  it  was  their  pleasure,  that  we,  the  aforesaid  com- 
missioners, should  be  fnlly  and  wholly  impowered  to  hear  and  examine 


^ 


•  Jenkinson,  Treaties,  «te.,  1. 52-()8. 
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all  instnictioDS  and  informations  of  and  con(*erning  the  premises,  and  all 
and  either  of  them,  and  to  a<lmit  of  all  docinn«'nt8  and  instrnments  of 
proof  whatsoever,  as  also  persons  and  witnesst^s,  both  riva  rove  and  other- 
wise, as  it  shall  be  thought  good,  and  in  )i:i'neral  freely  to  do  and  dispatch 
all  and  every  thing  and  things  which  shall  be  necessary  in  or  about  the 
premises,  according  to  solid  discretion,  for  the  better  discovery  of  the 
truth,  summarily,  plainly,  and  withont  the  noise  and  form  of  judgment. 
And  whereas  they  gave  and  granted  to  us,  the  commissioners  so  chosen, 
full,  entire,  and  absolute  government  and  arbitration,  power  and  authority 
to  discuss,  decide,  and  adjudge  all  and  singular  injuries  and  losses  what- 
soever, and  (all  appeal  and  revision  whatsoever  being  entirely  removed 
and  set  aside)  as  should  seem  to  us  the  above-said  commissioners  consist- 
ent with  equity  and  reason,  finally  to  determine,  li(juidate,  declare,  and 
estimate  the  losses  on  hoth  sides,  and  ordcr^  decree,  and  award  real  repara- 
tion, restitution,  and  payment  to  be  made  for  the  respective  losses  so 
liquidated  and  estimated,  at  convenient  and  reasonable  times  and  places, 
and  to  proceed  in  the  whole  business  aforesaid,  fully,  entirely,  and  finally, 
according  to  absolute  arbitration,  within  the  space  of  three  months,  to  be 
computed  successively  from  the  30th  of  May,  in  such  manner  that  whatso- 
ever we  the  commissioners  aforesaid  should  determine,  within  the  three 
months  aforesaid,  should  fully  and  absolutely  bind  both  parties;  and  both 
the  lord  protector  for  his  part  and  that  of  the  English,  and  the  lords  the 
Htates-general  of  the  United  Netherlands  for  their  own  part  and  that  of 
the  people  of  the  United  Provinces,  were  to  take  care  that  they  caused  all 
and  singular  the  things  which  should  be  ordered  and  awarded  by  ns  the 
said  commissioners  within  the  said  three  months,  in  all  and  every  one  of 
the  premises,  to  be  obsiTved,  as  is  to  be  seen  more  at  large  from  the  very 
instruments  of  the  connnission.  We,  therefore,  John  Exton,  William 
Turner,  William  Thompson,  Thomas  Kendal,  Adrain  van  Aelmonde,  Chris- 
tian van  Rodenburgh,  Lewis  Houwen,  and  James  Oysel,  meeting  here  at 
London,  on  the  30th  of  May,  by  virtue  of  the  commission  granted  to  us, 
did  receive,  within  the  term  prefixed,  the  com])laint8  of  injuries  and  losses 
-which  the  English  society  exercising  commerce  in  the  East  Indies  alleged 
and  complained  they  have  received  from  the  East  India  Company  of  the 
United  Netherlands,  and  which,  rice  versa,  the  said  India  Company  of  the 
Netherlands  complained  of  having  received  from  the  said  English  com- 
pany exercising  traffick  in  the  Indies,  as  we  have  here  caused  them  to  be 
inwrted  rerhatim.. 

"'A  complaint,  or  certain  schedule  of  lossi^s  which  the  merchants  of  the 
English  company  trading  to  the  East  Indies  have  sustained  in  the  said 
Indies  and  the  South  Sea  from  the  merchants  of  the  Dutch  company 
trading  in  the  Indies  aforesaid,  for  which  reparation  is  required  on  the 
part  of  the  aforesaid  nierchauts  of  the  English  company  before  the 
lords  commissioners  of  both  nations. 

"  '  First,  we  desire  reparation  of  the  particular  losses  included  in  the 
fifteen  articles  following,  which  are  calculated  at  £48,900  15s.  sterling. 

''  '  I.  On  the  20th  of  March  1H21.  That  the  Dutch  merchants  at  the  Mo- 
lucca Islands,  Amboina,  and  Handa,  in  the  very  first  year  that  we  were  part- 
ners of  the  expense  with  them  in  that  trade,  put  down  the  following  costs 
to  the  account,  after  the  rate  of  one- third  of  our  tra<1e,  viz.  The  expenses 
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laid  out  on  tlio  sliipH  (iaUhorne  and  Ttngans^  on  the  schools,  lodging^ 
f(iftM,  and  other  extraordinary  mattfrs  (to  which  we  are  by  no  metna 
ohligiMl  to  contrlbuto).  And  while  we  advanced  our  qnotay  after  fhento 
of  one-third,  towardn  the  pay  of  the  soldiers  in  ready  money,  they  paid 
tlieni  in  clothing  of  an  iinreasonalde  price;  upon  which  accounts  we  paid 
that  year  10,000  realn  of  eight,  over  and  above  onr  third  share  of  the  gen- 
eral expenHi'H. 

"MI.  Manh  21,  Ki'JI .  That  on  the  part  of  the  English  24.650  reals  have 
been  paid  for  their  third  Hhare  in  the  building  and  repair  of  castles  at  the 
Molucca  iHlandH,  Handa,  and  Amboina,  in  which  places  we  were  but  one 
year  in  jiOHseHHion  of  the  tra<le,  whereas  the  said  repairs  would  hold  good 
for  Hevoral  yearH,  ho  that  at  least  three-fonrths  of  the  Haid  reals,  amount- 
ing to  1H,4SM  reals  of  eight,  ought  to  be  refunded. 

"Mil.  March  20,  1021.  That  the  Dutch  merchants  exacted  1,106  reals  of 
eight  and  compelled  the  Knglish  in  the  Molucca  Islands  and  Amboina  to 
])ay  the  same,  quite  contrary  to  the  treaties  and  conventions,  under  pre- 
tence of  ])aying  custom  for  cloves. 

"  MV.  March  20,  l(i22.  We  paid  at  the  Molucca  Islands  and  Amboina 
;«i,0(r>  reals  of  eight  to  the  said  Dutirh  merchants,  to  be  reckoned  towards 
the  expenses  of  the  spices  of  the  second  year,  expecting  to  be  sharers 
with  them  in  tlie  trade  of  tlioso  islands;  but  the  injuries  and  robberies 
committed  u]>on  us  daily  by  the  Dutch  made  us  at  first  anxious  aud  rolic- 
i tons  about  the  aforcsiiid  trade;  and  at  length  XhQ  inhuman  cruel tie9  y^iXh 
which  they  treated  our  nation,  first  at  Poleron,  and  then  at  Amboina, 
irhoHj/  drove  itn  out  of  the  soid  trath  ;  wherefore  wo  desire  restitution  of  the 
aforesaid  mtln^  for  which  we  have  not  y(»t  obtained  satisfaction. 

*•  *  \'.  Thcnaiil  Knglish  company  in  the  said  lirstyear  laid  out  23,.507  reals 
of  eight  in  domcHtic  expenses,  general  charges,  rents  of  houses,  gifts,  aud 
cost  of  nierchandi/.e  in  the  Molucca  Islands,  Handa,  and  Amboina;  two- 
thirds  of  which  arc  to  he  refunded  by  the  Dutch  company,  amounting  to 
lo.tJTl  reals  of  eight. 

"  *  VI.  August  2(>,  U)22.  Hy  the  devastation  and  depopulation  of  the  island 
of  Tolcron,  thi»  Knglish  lost  in  debts,  for  which  Oraii  Kayenses  and  other 
natives  were*  bound,  to  the  value  of  5,725  reals  of  eight. 

*•  *  VII.  The  Dutch  took  and  carried  away  by  violence  21  slaves  from  the 
castle  of  Neilac,  situate  in  tlie  isle  of  l*(deron,  who  were  lawfully  in  the 
poNHession  of  the  Knglish,  Hn<l  are  valr.ed  at  2,1(K)  reals  of  eight. 

*• '  \'I1I.  They  als(»detaiu<*d  from  us  one-third  part  of  four  hundred  slaves 
and  other  goinls,  taken  in  lawful  war  by  those  very  ships  for  which  they 
had  settled  a  i>rice  b«'forehan<l,  and  forced  us  to  pay  it.  Now,  the  third 
part  of  the  said  slav<\s,  according  to  their  own  appraisement,  comes  to 
9,075  reals,  which,  with  the  third  part  of  the  aforesaid  vessels,  value<l  at 
1,0(M)  reals,  amounts  to  10,075  reals  of  eight. 

'"IX.  In  SeptoMiber,  H>22.  That  the  Dutch  fiscal  took  away  by  force  cer- 
tain goods  out  of  the  Knglish  warehouses  at  .lacatra,  to  the  value  of 
10,1S2  reals  of  eight,  in  execution  of  an  unjust  sentence  given  on  the  part 
of  certain  Chinese,  notwithstantling  the  api)eal  made  by  our  consul  to 
Kuroi»e,  according  to  the  form  of  the  couvention. 

*"X.  February  22, 1022.  At  th«'  same  time  when  they  committed  that 
inhuman  massacre  of  our  countrymen  at  Amboina,  they  took  away  30,058 
reals  of  eight  from  the  Knglish. 
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'•'XI.  February  20,  1622.  That  they  ixpelled  tlie  English  from  thoir 
dwelling  hoiiscis,  warehouses,  and  other  edifices  in  the  Molucca  Islands 
and  Banda,  in  the  building  of  which  they  hud  laid  out  4,266  reals. 

''  'XII.  That  they  had  compelled  the  English  in  Jacatra  to  pay  customs 
and  other  taxes  contrary  to  treaties  to  the  value  of  4,777  reals  of  eight. 

*' '  XIII.  About  the  beginning  of  April  1627  the  Dutch  fiscal  took  awiiy  by 
force  a  sum  of  money  to  the  value  of  7,242  reals  out  of  the  warehouses  of 
the  English  at  Jacatra,  in  Japan,  in  execution  of  an  unjust  sentence  on  the 
part  of  John  Mary  Moret,  an  Italian. 

'*  •  XI V'.  That  they  compelled  our  commisMary,  or  agent,  Richard  Welden, 
to  pay  50  reals  at  Banda  for  setting  one  Danckes  at  liberty,  whom  they 
had  almost  starved  to  death  in  prison. 

**  *  XV.  Moreover,  the  governor  having  spent  200  barrels  of  powder  in  the 
discharges  he  caused  to  he  made  of  the  guns  by  way  of  ostentation  at 
certain  entertainments,  they  compelled  our  said  agent  to  pay  one-third  of 
the  expense,  at  the  rate  of  30  realn  for  each  barrel,  which  amounts  in  the 
whole  to  2,000  reals. 

*' '  Secondly.  We  demand  satisfaction  for  the  fruits  of  the  island  Poleron, 
which  used  to  produce  annually  228,000  lb.  weight  of  nutmegs,  and  about 
60,000  lb.  weight  of  mace,  of  which  the  one-third  due  to  the  English 
(reckoniug  every  pound  of  nutmegs  at  12d.  and  every  pound  of  mace  at  28. ) 
brought  in  5,966/.  13s.  4d.  a  year^  which,  if  repeated  for  eighteen  years,  viz, 
to  the  year  1639,  according  to  agreement,  amounts  to  107,390/.  sterling. 

*•  'Thirdly.  We  demand  satisfaction  for  all  the  fruits  whatsoever  of  the 
said  island  PQleron,  for  the  last  fifteen  years  elapsed,  since  the  year  1639, 
when  they  were  to  come  to  the  English  ahme,  to  this  present  year  1654; 
which  fruits,  supposing  the  produce  to  be  in  proportion  as  aforesaid, 
viz,  of  228,000  lb.  weight  of  nutmegs  and  60,000  lb.  of  mace,  yield  17,900 
pounds  a  year,  and  for  the  fifteen  years  268,500  pounds. 

**  *  Fourthly.  We  demand  that  the  island  Poleron,  which  manifestly  and 
rightfully  belongs  to  the  English,  both  by  consent  and  by  stipulations 
made  in  the  convention  in  the  year  1619,  may  be  restored  to  us,  and  re- 
stored up  to  us  and  delivered  up  to  us  iu  the  same  state  as  when  it  was 
when  we  were  expelled  from  it. 

"  '  Fifthly.  We  demand  satisfaction  for  the  fruits  of  the  island  of  Loutor, 
which,  as  will  manifestly  ai)])ear  by  the  depositions  of  the  several  wit- 
nesses, has  produced  5(X),000  lb.  weight  of  nutmegs  an<l  200,000  lb.  weight 
of  mace  per  anttuJUf  the  third  part  of  which  coming  to  the  English  (reck- 
oning a  pound  of  nutmegs  at  12d.  and  a  pound  of  mace  at  2s.  as  afore- 
said) yields  15,000/.  a  year,  and  270,000/.  for  eighteen  years. 

"  *  Sixthly.  We  demand  satisfaction  for  all  the  fruits  whatsoever  of  the 
said  island  of  Loutor,  appertaining  to  the  English  alone,  and  gathered  for 
fifteen  years  last  past;  which,  acconliug  to  the  rates  of  the  nutmegs  and 
mace  above-mentioned,  bring  iu  15,000/.  a  year,  and  from  the  year  1639  to 
1654,  amount  to  675,000/. 

**  'Seventhly.  We  demand  restitution  of  the  island  Loutor  above-men- 
tioned, belonging  solely  to  the  English,  who  were  actually  and  rightfully 
possessed  of  it  in  the  year  1620,  at  the  very  time  when  the  articles  of  con- 
federacy and  peace  were  first  concluded  in  those  parts  of  the  Indies,  and 
who,  it  is  no  less  true,  were  afterwards  forcibly  expelled  from  that  posses- 
sion by  the  Dutch. 
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*' '  Kighthl y.  Ac^-ording  to  the  aiticlesitf  the  coDventiun,  w«  demand  nt- 
Ufa^-tion  for  the  thinU  of  all  tbe  Spic^^  Islands  whatsoever,  vhich  hare 
be«'U  prjH^>eM^d  by  the  L»oteh  from  the  year  ld21  to  1639,  viz,  vithin  then 
fightoen  yearH :  the  third-n  of  which  islands,  after  rerkoning  the  expenses, 
we  <-offiptit4'  \«ortli  25,Ci00f.  a  year,  so  that  oar  share  in  eighteen  yean* 
time  anion II If*  to  AT4),t^trtl, 

**  'Ninthly.  WV  demand  satisfai-tion  for  all  the  merchandiro  and  provi- 
sionH  partly  taken  from  ns  and  partly  by  ns  delivered  to  thi*  commissioners 
of  the  DuU'h  company  trading  in  the  Indies  or  to  any  of  their  ships  what- 
soerer,  going  ont  or  retaming.  to  the  value  of  12,030  reals  of  eight,  or 
3,(KH)i.  sterling. 

*'*TenthIy.  We  demand  satisfaction  for  one  moiety  of  the  customs  of 
Persia  due  to  us  since  the  year  1624  for  the  Dntvh  merchandize  by  virtoe 
of  a  treaty  betwixt  ns  and  the  Kuig  of  Persia,  which  moiety  over  and 
above  the  yearly  value  of  4.0(X)/.  we  are  sure  has  been  spent,  and  which 
for  thirty  yearn  t<»  the  prei»ent  year,  viz.  1654,  makes  120,0001. 

** '  Eleventhly.  We  demand  repamtion  of  the  loss  of  onr  dwelling  houses, 
warehouses,  merchandize,  and  provisions  which  were  fraudulently  and 
wickffdly  consumed  by  fire  at  Jacatra  in  the  year  1628,  the  Dutch  gov- 
ernor in  that  place  giving  the  occasion,  as  has  been  proved  by  solemn 
prote8tations.  The  afores:iid  losses  are  computed  at  200,000  reals  of  eight, 
which  amount  to  50,000/.  sterling. 

**  'Twelfthly.  We  demand  reparation  of  the  losses  which  we  sustained 
from  tlie  I>ut<!li  sinro  they  denied  us  free  passage  to  Bantam.  From 
whirh  time  lor  six  yi-nrs  wr  have  be«Mi  altoj^etlier  hindered  from  that 
trad**,  and  c:onHe<|uently  from  laying  out  600,000  reals  of  eight  in  the 
piirr'haHe  of  pepper  a(!<onlin«;  to  our  proportion;  which  pepper,  if  it  had 
been  bought,  would  have  served  to  load  our  ships  for  another  market, 
while  for  want  of  car^^oes  of  nierrhandizc  tliey  lay  in  the  Indies  without 
any  motion,  and  were  worm-eaten ;  during  which  our  money  and  provisions 
were8]>cnt  in  the  seamen'H  wa(:;es  and  daily  allowancea;  so  that  the  losses 
aforenaid  can  not  be  reckoned  at  leas  than  2  millions  of  reals,  or  600,000/. 
sterling. 

** '  Thirt<;eutlily.  We  demand  that  102,959  reals  of  eight  may  be  refunded 
to  us,  being  the  sum  of  money  taken  from  our  countrymen  atSurat  by  the 
subjects  of  Mogul,  who  were  so  protecte*!  by  the  Dutch  that  we  were  not 
able  to  make,  reprisals  u])on  tlieir  ])ersoii8  or  goods,  either  in  galleys  or 
ships;  which  nevertheless  might  have  easily  been  attempted  and  done, 
ha<l  not  the  Dutch,  icith  the  yrvatcat  injury  to  us,  given  shelter  to  those 
pirat4>s;  and  which  sum  of  money,  if  it  had  not  been  taken  from  us  as 
aioresaid,  had  long  ago  i>roduced  us  in  Europe  one-third  profit;  wherefore 
we  compute  those  losses  at  77,200/.  sterling. 

"'Fourt'Centhly.  We  demand  the  restitution  ofa  quantity  of  pepper  taken 
by  the  Dutch  in  the  year  16t9,  out  <»f  the  ship  called ICndymion  PandonghOy 
near  Sumatra.  Tlio  loss  we  have  sustained  on  that  account  is  computed 
at  0,000/. 

'•  *  Fifteenthly.  We  demand  satisfaction  for  the  losses  we  have  sustained 
since  the  year  1049  in  the  price  of  pepper,  which  we  have  been  compelled 
to  buy  at  a  greater  rate  in  other  ])laces  than  that  commodity  used  to  be 
sold  for  on  the  coasts  of  Sumatra ;  which  trade  the  Dutch  have  by  violeuce 
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hindered  onr  ships  from  carrying  on  in  those  parts.    This  Ices  arising 
from  thence  is  calculated  at  20,000/.  sterling. 

"*The  total  sum  of  the  aforesaid  demand,  ox<-lusive  of  the  islands  of 
Poleronand  Loutor,  amounts  to  two  millions  six  hundred  and  ninoty-five 
thousand  nine  hundred  and  ninety-nine  pounds  fifteen  shillings  sterling. 

'^  'And  the  interest  thereof,  if  computed  to  this  time,  will  amount  to  a  far 
greater  sum. 

***  Moreover,  since  the  English  often  touch  at  the  Capeof  Good  Hope  with 
their  ships,  and,  ns  in  the  reign  of  James,  late  King  of  Great  Britain,  they 
took  solemn  possession  of  those  lands,  and  caused  a  rampart  to  be  cast  up, 
called  James's  Monnt,  on  which  they  planted  the  English  colors,  we  demand 
that  the  inheritance  of  those  territories  may  always  remain  in  the  power 
o^the  English,  and  that  it  may  be  free  for  theui,  not  only  to  carry  colonies 
thither,  to  raise  fortifications  there,  and  to  lay  in  provisions,  but  to  trade 
from  thence  to  any  other  parts  whatsoever,  as  well  the  Indies,  as  in  the 
South  Sea  and  Eastern  parts,  with  the  same  liberty  as  they  were  ever 
enjoyed  since  that  trade  began,  and  use  and  enjoy  the  same  privileges  in 
all  places  of  those  parts,  as  are  used  and  enjoyed  by  the  United  Nether- 
lands. 

'^  'The  aforesaid  merchants  of  the  English  company  trading  to  the  Indies, 
demand  satisfaction  for  four  ships  illegally  taken  in  the  Gulf  of  Persia, 
about  the  month  of  February  1652:  which,  although  it  was  a  fact  com- 
mitted without  the  time  limited  by  the  articles  stipulated  concerning 
restitution,  yet  w^e  humbly  conceive,  that  because  the  said  ships  were 
taken  by  private  persons  without  any  authority  or  ]>retense  of  a  commis- 
sion intervening,  we  ought  therefore  to  have  satisfaction,  according  to  the 
loss,  'which  amounts  to  100,000/.  sterling. ' 

*  "The  demand  of  the  Dutch  East  India  Company,  who  affirm  it  to  be  a  just 
claim,  of  the  monies  which  they  expect  as  satiHfaction  from  the  English 
Company. 

** '  I.  First,  for  the  expenses  to  which  the  Dutch  company  contributed  over 
and  above  their  quota,  by  reason  of  a  delicieney  on  the  i>art  of  the  English 
during  seventeen  years  (on  the  expiration  of  the  treaty  which  was  made 
between  both  companies  in  161J)),  which  amounts  for  the  proportion  of 
the  English  to  510,000/.  English  money. 

'*'II.  For  one-half  of  the  expense  paid  for  the  Engli8h  in  the  defense  of 
Fort  Gueldres,  in  Paleacate,  after  they  had  omitted  to  contribute  any 
more,  from  the  year  1G22  to  the  year  16351  (the  treaty  of  1610  then  expir- 
ing), the  said  moiety  whereof,  paid  for  the  English,  makes  at  least  21,350/. 
English  money. 

" '  III.  The  sum  of  2(5,339/.  3s.  6d.  English  money  is  demanded  for  half  of 
the  charges  which  the  Dutch  company  paid  for  the  English  company  at 
the  siege  of  Bantam,  after  the  month  of  August  1621,  when  they  had  left 
off  paying  their  quota,  till  the  month  of  October  1627.  To  all  which  we 
might  add  the  spoiling  of  ships,  sails,  anchors,  cables,  and  gunpowder, 
leail,  firearms,  and  other  necessaries  for  war,  wore  out  and  wasted  within 
that  term  in  the  business  of  both  comp<anies,  by  the  ships  and  their 
boiits,  besides  the  loss  which  the  Dutch  company  suffered  in  their  trade, 
because  they  were  obliged  to  detain  their  ships  at  such  sieges^  and  for 
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that  reason  to  omit  H(>veral  profitable  expeditions,  all  which  things,  if 
duly  iuHpccted,  Avt  aid  amount  to  a  great  sum  of  money,  not  to  reckon  the 
repair  and  purctiuHt'  of  the  boats  commonly  called  tingans  and  of  other 
Kmall  vcsboIh,  from  the  first  of  September  1622  (when  the  last  account  was 
cast  u]>)  to  the  first  of  September  1627,  being  five  years,  and  reckoning  for 
each  year  r.t  least  r>()()/.  English  money. 

** '  IV.  For  half  of  the  value  of  the  ship  Ilerty  of  250  tons  burthen,  which 
WU8  lost  in  the  joint  expedition  to  Mozambique  in  pursuing  and  overtak- 
ing the  enemy,  valued,  according  to  the  appraisement  of  the  chamber  on 
the  part  of  the  Knglish,  at  1,022/.  English  money. 

*' '  V.  For  third  part  of  the  sums  laid  out  in  the  MolnccoBy  Jmfrottia,  and 
liandaj  after  February  1622,  from  which  time  thii  English  left  off  paying 
their  quota  in  those  parts,  till  the  expiration  of  the  treaty  in  the  year 
1631),  beinjr  seventeen  years,  each  re(|uiring  the  contribution  of  30,000/. 
English  numey,  or  thereabouts,  for  the  third  part  of  the  English,  which 
sums  computed  will  amount  to  510,000/.  English  money. 

"  *  VI.  For  the  loss  which  the  Dutch  company  suffered  by  the  seizing  and 
destroying  of  three  of  their  shii)8  in  the  harbor  of  Portsmouth  which  were 
bounvl  with  their  lading  from  Surat,  which  loss  is  comput-ecl,  at  least,  at 
100,000/.  English  money. 

**  *  VII.  For  the  half  share  of  the  loss  which  accrued  from  the  want  of  the 
pepper  trade  to  Bantam  during  the  space  of  six  years,  in  which  they  com- 
pute their  loss  to  have  been  as  great  as  the  English,  have  reckoned  theirs 
to  be  in  their  demand,  viz,  600,0(X)/.  English  money. 

'**  Vlll.  For  the  extraordinary  an<l  continual  heavy  charges  which  the 
Dutch  India  Conqtany  has  borne  in  the  annual  equipment  of  ships  and 
convoys  for  tlie  safety  of  the  merehaiituien  in  their  return  from  the  Indies 
by  the  North  Sea,  which  expenses  have  not  been  leas  than  10,000/.  English 
per  annniHf  and  for  the  term  of  twenty  years  nnist  be  computed  at  the  sum 
of  200.000/.  English. 

**  'IX.  And,  moreover,  for  three  months' wa«;;es  which  the  ships' companies 
that  returned  with  those  nierehantiiu'U  from  the  Indies  by  the  North  Sea 
received,  besides  their  ordinary  pay,  as  a  ])reniium  by  reason  of  the  difti- 
cult  sailing  in  those  seas,  and  which  is  continued  to  this  very  day,  and 
amounts  to  no  less  than  5,(M)()/.  English  per  aunHnif  and  for  the  term  of 
twenty  years  t<»  1(H),00()/.  En^-lish. 

"MX.  For  provisions  and  other  necessaries  for  voyages,  which  the  Dutch 
India  Company's  a<^ents  lent  to  the  English  India  Company  in  their  pass- 
age to  and  from  Inilia  and  during  their  stay  there;  of  all  which  they  are 
ready  to  give  in  an  account. 

''  'X.  For  the  pay  and  sustenance  of  tlu'  soldiers  brought  by  the  Dutch 
coHq>auy  out  of  the  Netherlands,  for  snpplyintx  the  garrisons  in  the  Mo- 
luccas, Amboina,  and  Handa,  and  carried  l>ack  from  thence  to  the  Nether- 
lands, towards  which  the  English  conq>any  by  order  of  the  chamber  should 
have  contri))uted  one-third;  of  all  which  an  exactcrac(!ountniay  be  given. 

"  'The  wages  of  the  crews  of  the  jdnnaces  called  I'na.  Jrnheim,nnd  Surat  f 
and  the  other  charges;  as  also  the  damages  of  those  ships,  and  the  price 
of  the  ship  named  (orrecorre,  together  with  the  cost^j  of  a  certain  pink 
(railed  Uaeg,  which  were  employed  in  the  service  of  the  joint  trade  near 
Amboina,  are  to  be  put  <lown  to  the  account  of  the  year  1621,  which  the 
English  oaghtto  have  paid,  as  well  as  other  expenses;  concerning  which 
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proper  intimation  has  boon  g^ven  to  the  English  company's  agents  in  India ; 
all  which  particulars  are  capable  of  being  more  exactly  calculated. 

**  'These  several  snms  added  together  and  cast  up  make  in  the  tutul  two 
millions  aicty-nine  thousand  eight  hundred  sixty-one  pounds  three  shillings  and 
sixpence  English  sterling,  besides  use  and  interest,  and  many  other  things 
that  deserve  a  more  ample  deduction,  for  which  the  Dutch  company  de- 
maud  just  restitution,  real  and  full  satisfaction,  not  reckoning  the  great 
losses  and  delays  which  they  have  suffered  for  no  other  reason  but  tlie 
deficiency  of  the  English  in  not  duly  observing  the  before-mentioned  arti- 
cle, and  the  hinderance  of  trade  by  the  settlements  which  the  English 
have  cunningly  gained  all  over  the  East  Indies;  all  which  particulars  are 
more  fully  calculated  and  expressed  in  the  complaints  of  the  Dutch  com- 
pany delivered  by  their  deputies  to  the  English  company  on  the  20th  of 
Jane  1629.  Over  and  above  these  things,  the  Dutch  com])any  with  regard 
to  those  pretensions  for  which  no  particular  sum  is  demanded,  and  which 
have  not  been  varied  by  time,  requires  just  restitution  and  satisfaction. 
All  the  things  reckoned  as  above  are  brought  no  lower  down  than  to  the 
expiration  of  the  treaty  of  the  year  102J),  viz,  to  the  month  of  July  in  1639 ; 
although  the  English  company  extends  several  of  its  pretensions  in  their 
demand  to  the  years  1651  and  1652 — far  beyond  the  expiration  and  limits  of 
the  said  treaty. 

"  'And  because  the  English  India  Company,  in  several  articles  of  their 
demands  so  delivered,  blame  the  Dutch  India  Company  for  cruelly  treating 
their  agents,  and  thereby  giving  occasion  to  the  English  to  desert  their 
habitations  in  the  aforesaid  places  belonging  to  the  Dutch  company,  the 
said  Dutch  company  has  been  pleased,  for  the  removing  of  these  foul  slan- 
ders with  which  it  is  causelessly  traduced,  to  put  the  English  in  mind  of 
what  follows,  viz:  That  their  agents  having  (for  reasons  best  known  to 
themselves)  petition^  the  governor-gentTal  of  Hatavia  for  their  dismis- 
sion, first,  on  the  16th  day  of  January  1623;  again,  on  the  28th  of  the  said 
month;  and  the  third  and  last  time  on  the  9th  of  December  1624  did  on 
the  11th  of  the  said  December  1624  set  sail  with  nine  ships  and  pinnaces, 
together  with  all  their  mariners  and  merchandize,  from  Batavia  to  the 
Straits  of  Sunda,  and  fortified  themselves  in  the  island  of  Lagondum, 
whore,  living  miserably  for  six  months,  and  400  of  their  companions  being 
dead  by  reason  of  the  unwholesomeness  of  the  situation,  they  were  reduced 
to  such  extremity  that  they  were  obliged  to  represent  their  distressed  con- 
dition to  the  governor-general  of  the  Dutch  company,  begging  his  favor, 
both  by  ambassadors  and  epistles,  that  they  might  be  delivered  from  that 
pestilential  spot,  as  they  said,  and  might  be  allowed  to  go  with  their  sur- 
viving companions  to  Batavia,  as  is  manifest  from  two  several  epistles 
of  theirs  sent  to  the  governor-general  of  the  Dutch  company.  To  which 
the  governor  returned  answer  that,  having  considered  their  requests  (as 
sincere  friends  ought  to  do  by  one  another),  he  would  not  deny  them 
speedy  assistance,  which  was  performed  b^*^  the  sending  of  a  pinnace 
thither  first,  called  Abigaelj  and  then  a  ship  named  the  Good  Fortune,  with 
many  men,  provisions,  and  other  necessaries;  and  a  promise  was  added 
that  they  should  be  welcome  to  return  to  Batavia  to  the  habitations  they 
had  there  before.  Upon  this  the  pinnace  sailed  with  forty  sick  men  to 
Batavia  for  their  recovery,  and  carried  back  sixt}'  healthy,  stout  men ; 
and  a  little  after  she  was  followed  by  the  said  ship  Good  Fortune  and  a 
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small  pink  called  Palalecata,  which  were  both  stationed  abont  Bantam, 
that  they  might  be  noi:r  to  carry  relief  to  those  at  I^agondnm,  which  wm 
done  out  of  hand;  and  as  Hoon  as  one  of  them  arrived  at  Batavia  with  six 
other  English  ships  and  pinnaces  and  the  surviving  of  the  ships'  compa- 
nies, who  were  for  the  most  part  sick,  they  were  cheerfally  enough 
received,  and  carried  to  their  former  settlement,  to  which  a  famous  new 
stracture  was  added,  and  they  were  furnished  witli  other  necessaries. 
Of  the  aforesaid  sick  men  three  soon  died,  and  the  factors  of  the  Dutch 
company,  to  the  number  of  almost  fourscore,  were  infected  also  with  the 
same  distemper,  which  to  many  proved  mortal;  and,  as  the  English  them- 
selves own,  they  were  reduced  to  such  a  miserable  state  in  Lagondum  that, 
had  it  not  been  for  the  assistance  aforesaid,  it  was  the  opinion  of  many  they 
would  all  have  perished ;  for  which  reason  the  president  himself  and  the 
other  governors  did  oftenly  loudly  declare  that  the  assistance  given  to 
them  was  ho  great  and  unexpected  that  they  should  never  forget  it  as  long 
as  they  lived,  but  always  remember  it;  and  that  not  only  their  private 
letters  would  be  witnesses  of  it,  but  a  catalogue  of  the  partioolars  would 
be  inserted  in  the  public  monuments  of  England. 

**  'For  which  assistance,  and  for  the  charges  which  the  Dutoh  company 
has  been  liable  to  on  this  account,  the  said  Dutch  company  does  not  doubt 
but  th(^y  shall  receive  just  satisfaction  and  recompense  from  the  English 
company. 

'*  'And  moreover,  when  the  deputies  of  the  Dutch  company  came  t-o  the 
examination  of  the  matter  in  question,  they  pleaded  that  the  third  article 
of  their  pretensions  (which  treats  to  the  expenses  incurred  at  the  siege  at 
Bantam)  stated  only  in  part,  without  expressing  the  sum  of  the  cxpencea 
in  general,  which  sum  they  did  then  express  and  assert  that  it  rose  to 
850,000/.  sterling,  and  they  have  desired  that  their  demand  may  be  aug- 
mented with  the  said  suiu,^ 

''AH  which  complaints  and  demands,  exhibited  to  us,  the  said  commis- 
sioners, by  the  deputies  of  both  the  English  and  Dutoh  companies, 
expressly  chose  to  this  purpose,  have  been  laid  before  us,  with  a  great 
number  of  documents,  instruments,  and  proofs  exhibited,  as  well  for 
forming  and  corroborating  their  own  demands,  as  for  destroying  and 
refuting  those  of  the  opposite  party;  and  at  length  the  arbitration  of  all 
theae  controrersii'H  is  submitted  to  us  the  aforesaid  oommisaioners  hjfth^taid 
deputies  of  both  companies, 

"  Wherefore,  we,  the  aforesaid  John  Extony  William  Turner,  William  Tkomp- 
aon,  Thomas  Kendal ^  Adrian  can  Aelmonde,  Christian  ran  Bodenherg,  Lewit 
Jlouwens,  and  James  Oyfel^  after  having  seen,  read,  examined,  and  accn- 
rately  considered  all  the  documents,  instruments,  and  proofs  exhibited  to 
us  on  both  sides,  together  with  all  other  things  which  seemed  necessary 
for  the  discovery  of  the  truth,  and  being  desirous  to  reconcile  and  to  estab- 
lish a  j)erpetual  agreement  between  both  the  companies  aforc«aid,  by 
virtue  of  the  power  and  authority  to  us  given  and  granted  by  the  mo** 
high  the  Lord  Protector  of  the  republic  of  England^  Scotland,  and  Irelandf 
and  the  high  and  mighty  lords  the  states  general  of  the  United  Netherlan^ 
have  decided,  defmed,  and  determined,  and  by  this  our  present  award  and 
arbitration  do  decide,  define,  and  determine  as  follows:  We  make  void, 
extinguish,  obliterate,  and  altogether  wipe  out  and  commit  to  obliTion 
(so  as  never  to  be  revived  at  any  time,  and  upon  any  pretence,  by  any 
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whatsoever)  all  complaints,  pretensions,  and  controversies  men- 
more  at  large  above,  and  all  otlters  whatsoever  which  the  English 
ly  trading  in  the  East  Indies  doth  or  may  form  against  tlie  Dutch 
ly,  without  excepting  any,  of  whatsoever  kind,  natare,  or  condition 
ay  be ;  and  particularly  we  appoint  and  ordain  that  the  said  English 
ay  shall  not  for  the  future  sue  or  demand  anything  of  the  said  Dutrh 
ly  in  Persia  or  elsewhere,  under  the  denomination  of  the  customs 
luz  and  Gamron ;  so  that  the  Dutch  Hhall  never  be  molested  or  dis- 

by  the  English  for  this  cause  under  any  pretext.  Trovided,  never- 
,  that  this  does  not  prejudice  any  action  or  plaint  which  the  English 
ay  may  entertain  against  the  King  of  Persia  or  any  other  person 
»ever,  the  Dutch  excepted. 

like  manner  we  make  void,  extinguish,  obliterate,  and  wholly  blot 
d  commit  to  oblivion  (so  as  never  to  be  revived  at  any  time,  and 
ny  pretence,  by  any  person  whatsoever)  all  complaints,  pretensions, 
Dtroversies  mentioned  above  more  at  large,  and  all  others,  whatso- 
ley  may  be,  which  the  aforesaid  Dutch  East  India  Company  doth 

form  agaiust  the  before-named  English  company  trading  in  the 
idles,  excepting  none,  of  whatsoever  kind,  nature,  or  condition  they 
». 

d  moreover  we  appoint  and  decree  that  the  said  Dutch  company  shall 
.nd  restore  the  island  Poleron  to  the  said  English  company,  in  the 
^te  and  condition  as  it  is  now.  Provided,  uevertheleHS,  that  it  shall 
fol  for  the  said  Dutch  company  to  take  away  and  remove  out  of  the 
land  all  military  furniture,  nierchandixe,  household  stuff,  sind  all 
t>les,  if  they  happen  to  have  any  in  the  sai<l  island, 
d  in  the  hist  place  we  decree  and  onlaiu  that  the  said  Dutch  company 
»ay  the  said  English  company  ^5,00<)/.  sterling,  to  be  paid  here  at 
a,  one  moiety  before  the  last  day  of  January  next  ensuing,  accord- 
the  English  style,  and  the  other  moiety  before  the  last  day  of  March 
Jig,  according  to  the  same  style. 

d  all  controversies  between  both  the  said  companies  being  by  this 
composed,  decided,  and  determined,  to  the  end  that  a  stop  may  also 

to  the  quarrels  of  private  persons,  we  have  seen,  pursued,  and 
ted  all  the  complaints  and  demands  exhibited  to  us  in  due  time,  in 
ne  of  some  ]>rivate  Englishmen  who  complained  of  having  received 
and  damage  at  Amboina  in  the  year  1623;  and  on  the  other  hand, 
'e  heard  and  considered  the  matters  which  have  been  alleged  and 
bed  by  the  above-mentioned  de]»uties  of  the  Dutch  company  in  their 
tfense;  and  we,  the  commissioners  aforesaid,  considering  that  no  one 
,  besides  those  underwritten,  has  on  this  account  entered  any  actions 
ands  before  us  within  the  <hie  time,  after  which  it  is  not  lawful  to 
iny  more;  an<l  being  then-fore  desirous  that  no  relicks  of  com- 
should  remain  and  that  all  cause  of  wrangling  may  be  removed, 
aving  duly  considered  and  weighed  all  things,  do  by  virtue  of  the 
vrer  and  authority  given  and  granted  to  us  by  the  most  high  lord 
tor,  and  the  high  and  mighty  States  of  the  United  Netherlands, 
t  and  ordain  that  all  coniphiint.  action,  and  demand  of  the  English 
►ever,  whether  public  or  private,  on  the  score  of  any  injury  or  dam- 
lich  they  pretend  to  have  suffered  at  Amboina  in  the  year  1622,  the 
b  style,  and  in  1633,  N.  S.,  may  be  made  void,  terminated,  and  com- 
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mittiMl  to  oblivion;  and  that  no  penon,  whoMoever  he  be,  shall  enter  any 
a<;tion  on  that  atu-oinit^or  luolcHt,  disturb,  or  vex  the  said.  Dntcb  company, 
or  any  I  >iit('Iiiiian  on  tiiat  jtretext.  And  on  the  other  haad,  we  also  decree 
and  ordain  tliat  tiio  Maid  Dntcb  company  shall  pay  here  in  I^ndon,  before 
the  lirst  <lay  of  Jannary  next  enHolng,  7002.  sterling  to  William  TowenoD, 
nephew  and  adniiniHtrator  of  the  effects  of  Gabriel  Towerson,  late  of 
Amboiiia,  deceamMl ;  t<i  William  Coiilson,  brother  of  8amael  Coulson,  &c., 
adminlHtrator  in  liku  manner  of  his  effects,  4502. ;  to  Janiee  Baylesy  admio- 
iMtrator  of  .lohii  Towull,  3502. ;  to  Anthony  Kllingham,  administrator  of  the 
effortH  of  William  (Jrig^,  200/. ;  to  the  administrators  of  the  effects  of  John 
Wcteral,  2(M)/. ;  to  Jane  Webber,  administratrix  of  the  effects  of  George 
Seliaroch,  150/. ;  to  John  and  Kli/abeth  Collins,  the  children  and  heirs  of 
Kdward  c;ollinB,  4(>5/. ;  to  the  administratorH  of  John  Heaumont,  3002.;  to 
Jane  Webber,  widow  and  administratrix  of  the  effects  of  William  Webber, 
200/.;  to  James  Haile,  adniiniHtrator  of  the  effects  of  Ephraim  Ramseyi 
350/.;  to  the  executors  of  the-  will  of  Thomas  Kadbrosee,  502.;  and  to 
TliomaH  Hillinsby;  administrator  of  the  effects  of  Emanuel  Thompson,  200/. 

*^A11  which  HiiniH  added  together  make  the  sum  of  3,6152.  sterling,  to  be 
paid  hero  at  L<»ndon  before  January  next  ensuing,  and  on  this  condition 
we  insiHt  that  their  actions  or  Huits  be  altogether  set  aside  and  cancelled 
so  as  never  to  be  revived  hereafter  by  any  person  whomsoever. 

**  In  witness  whereof,  we,  John  Exton,  William  Turner,  William  Thomp- 
son, ThomaK  Kendal,  Adrian  van  Aelmonde,  Christian  van  Rodenlmrg, 
LewiH  lloiiwens,  and  JaincH  OyHol  have  siibscrilM^d  these  presents  and 
sealed  them  with  our  seals  the  30th  of  August,  the  English  style,  in  the 
vear  HJ51. 

'*This  sentence  or  award  w:i,s  sigued  and  sealed  in  manner  as  follows: 

"John  Extox.  [l.s.] 

^'William  Ti'IWEr.  [i*.s.] 

''William  Tjiomp.son.  [l.8.] 

**Tii<>MAvS  Kkxi>al.  [l,8.1 

'♦Al>KIAX  VAX  Aelmondr.  [i-j>.] 

*H' II  KIM  I  AX    VAX    HODENBITRG.  [L.  8.] 

*'Lk\vis  HorwEXs.  [i^s.] 

**Jami:s  Oyskl.'*  [l.s.] 

^'Convention  l»ctwo«m  Oliver  Cromwell,  Protector  of  England,  ami  the 
high  and  mighty  States  (Jeneral  ol*  the  I'niti'd  Netherlands,  for  consti- 
tuting :i  I'ongress  at  Amst«T(lam  of  eomiiiisaioners,  to  be  nominated  on 
both  sides,  lor  determining  all  the  remaining  complaints,  without  lim- 
itation, in  the  award  and  arbitration  passed  the  30th  August  1654,  njwn 
their  controversies. 

•*  Whereas,  by  the  3()th  article  of  the  late  treaty  between  the  most  serene 
lord  protector  of  the  republic  of  Kngland,  Sc«»tland,  and  Ireland  and  the 
hii;h  and  mi^chtv  lords  the  States  (ieneral  of  the  Tnited  Netherlaud*, i* 
was  agreed  that  tlie  commissioners  or  arbitrators  should  be  uominaW^ 
and  appointed,  with  lull  and  absolute  power  and  authority  to  exani>D* 
and  determine  all  those  losses  and  injuries  which  the  one  party  laid  to  the 
charge  of  the  other  from  the  year  ItJll  to  the  18th  of  May  1652,  O.  S.,  »nd 
which  each  party  ought  to  have  exhibited  before  the  18th  of  May  1^» 
which  said  day,  neverthekvss,  by  consent  of  both  parties,  was  putotf  tiU 
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of  the  said  month;  and  if  the  said  commissioners  did  not  agree 
ig  the  said  losses  and  injuries  within  three  months  after  that 
said  complaints  should  he  referred  to  the  Protestant  Cantons 
srland,  who  should  he  desired  to  nominate  and  appoint  commis- 
OT  examining  and  determining  the  aforesaid  complaints  within 
bs  after  the  expiration  of  the  former  three ; 

rhereas  the  commisHioners  of  hoth  republics  assembled  at  London, 
ved  sundry  complaints  to  them  delivered  within  the  time  afore- 
.  examined  and  determined  some,  as  expressed  in  the  award  and 
9n  of  the  aforesaid  commiHsioners,  published  under  their  hands 
the  30th  day  of  August,  1654  O.  S. ; 

irhereas  several  yet  remain  undetermined,  which,  according  to  the 
3le  aforesaid,  ought  to  have  been  referred  to  the  above-mentioned 
it  Canton,  of  Swisserland,  in  order  for  decision  by  certaiu  coni- 
rs  to  be  by  them  nominated  and  appointed ;  which  nomination  and 
lent  was  not  made  by  them  within  the  term  of  six  months  aforesaid, 
it  is  necessary  that  the  said  complaints  should  be  decided,  and 
be  grudges  removed,  and  that  every  shadow  of  discord  may  be  for 
'e  taken  away : 

therefore  agreed  and  concluded  between  the  most  serene  lord  pro- 
d  the  high  and  mighty  lords  of  the  States  General,  that  all  com- 
xhibited  within  the  time  aforesaid,  viz,  the  30th  of  May  1654, 
nclndod  and  determined  in  the  above-mentioned  award  and  arbi- 
ihall  be  referred  and  submitted  to  the  judgment  and  determination 
oresaid  commissioners,  who  published  the  said  award  and  arbi- 
n*  of  others  who  shall  be  nominated  and  constituted  on  both 
id  that  they  shall  meet  a^ain  at  AmKterdam,  in  Holland,  furnished 
sted  with  the  same  full  power  and  authority  as  before;  and  that 
11  proceed  in  the  same  order  an<l  manner,  and  with  the  same 
and  con8e(]Ueutly  determine  all  the  complaints  aforesaid  within 
nths  after  their  first  congress,  which  shall  be  on  the  26th  of  July 
ad  that  public  notice  thereof  shall  be  given  to  the  people  of  both 
I,  and  that  all  things  which  the  aforesaid  commissioners  shall  de- 
within  the  three  months  aforesaid  shall  bind  both  parties.  In 
)f  all  and  singular  the  premises,  both  we,  the  commissioner  of  his 
,  and  I,  the  ambassador  extraordinary  of  the  united  provinces  of 
erlands,  have  signed  these  presents  with  our  hands  and  sealed 
ib  our  seals.  Done  at  Westminister  May  9,  <>.  8.,  anno  1655." 
:herlands  and  Portugal.— The  Dutch  and  the  Portuguese  concluded 
,  1661,  through  the  mediation  of  England,  a  treaty  of  ]>eace  and 
Disputes,  however,  arose  ns  to  its  ratification,  and  it  was  not 
30, 1669,  after  the  Dutch  had  ma<le  considerable  coucpiests  in  the 
5se  colonies,  that  a  definitive  peace  was  signed  at  The  Hague. - 
tie  questions  raised  in  n»gard  to  tin*  treaty  of  1(>61,  there  was  one 
to  the  payment  by  Portugal  t(>  the  Netherlands  of  the  sum  of 
cruza<los,  for  which  the  salt  of  Setuval  was  pledged.  This 
having  formed  the  subjiu't  of  an  unyielding  disagreement,  it  was 

Modern  Europe.  III.  «)H;   Dumont,  Corps  Diplomatique,  VL366. 
nt,  VII.  114. 
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referred  in  1669  to  tbe  arbitration  of  Sir  William  Temple,  then  British 
ambassador  at  Tbe  Hague,  by  wbom  an  award  was  duly  rendered.' 

The  Hentence  of  Sir  William  Temple  recites  certain  conferences  with  the 
ambassador  of  Portugal  and  tbe  pensionary  De  Witt,  in  regard  to  tbe  man- 
ner of  paying  2,500,000  cruzados,  due  from  Portugal  to  Holland,  for  which 
tbe  salt  of  Setuval  was  pledged.  Tbe  Portuguese  ambassador  proposed 
that  tbe  payment  sboiild  be  made  by  assigning  all  rights  to  the  salt  for  the 
term  of  seventeen  or  eighteen  years.  De  Witt  proposed  an  assignment  for 
a  term  of  twenty- two  or  twenty-three  years.  Difficulties  also  existed  as 
to  the  manner  of  paying  the  interest.  Sir  William  Temple  proposed  that 
Portugal  should  assign  to  Holland  all  rights  as  to  the  salt  for  tbe  space  of 
twenty  years  in  satisfaction  of  the  entire  debt,  unless  the  debt  should  be 
diHcharged  sooner.  Tbe  Portuguese  ambassador  took  time  to  consider  this 
proposition.  Tbe  pensionary  accepted  it  on  condition  that,  if  the  salt 
rights  should  not  yield  in  any  year  the  sum  of  150,000  cruzados,  Portugal 
should  supply  the  deficiency  in  tbe  following  year,  and  that  Portngal  should 
not  raise  tlie  price  of  tbe  salt  for  Hollanders  nor  lower  it  for  others.  The 
Portuguese  ambassador  accepted  tbe  proposal  of  Sir  William  Temple,  and 
also  tbe  condition  in  regard  t^  raising  or  lowering  the  price  of  the  salt, 
but  rejected  tbe  other  condition  proposed  by  the  pensionary.  After  fur- 
ther conferences  with  Sir  William  Temple,  tbe  Portuguese  ambassador  and 
the  pensionary,  being  unable  to  agree,  decided  to  submit  the  matter  to  tbe 
decision  of  Sir  William  as  arbitrator,  provided  that  the  Portuguese  ambas- 
sador consented  that  the  value  of  tbe  salt  should  be  regulated  entirely 
by  cruzados. 

'*  In  virtue  of  this  convention,"  so  reails  the  sentence,  "the  said  English 
ani)>nH8:id()r,  having  maturely  considered  all  that  has  been  recited,  as  well 
as  the  interest  of  tbe  two  nations  and  that  of  their  neiglibors  and  allies, 
that  this  lon«;  contested  matter  should  be  amicably  terminated  so  as  to 
remove  any  <xio'ind  of  future  dispute,  declares  and  a<ljudges  that  tbe  iirst 
])lau  j)roi»oscd  by  tbe  said  ambassador,  touching  tbe  period  of  twenty 
years,  liaviug  been  already  a(Mppt<Ml  by  tbe  two  parties,  shall  remain  tirm 
and  valid,  witb  these  conditions,  that  Holland  shall  be  obliged  to  extract 
from  Setuval  in  all  the  years  (luring  said  term  as  much  salt  as  she  bas 
taken  away  in  any  of  the  ten  years  lately  passed,  but  that,  in  case  tbe 
sail  rl«:bts  in  Setuval  shall  not  amount  to  150,000  cruzados  in  any  year  of 
the  said  t<'rui  of  twenty  years,  Portugal  shall  supply  what  has  fallen  short 
of  the  said  sum  in  tbe  following  year,  ]»rovided  tbe  said  deficit  does  not 
exceed  the  value  of  ;{(),()(M)  cruzados. 

**'rb«'sa,id  Enj^lish  ambassador  also  adjudges  it  to  be  equitable  that 

'  Works  of  Sir  William  Temple,  II.  .'»;).  The  title  of  the  arbital  sentence 
is,  "Sentence  <lonuce  sur  latVaire  du  Portugal  et  de  la  Hollande,  par  I'am- 
bassadeur  de  PAngleterre,  a  (jui  les  deux  ])arties  out  remit  la  decision 
finale  de  leurs  dillerences,  non  ]»ascoinine  ambassadeur  d'Angleterre,  mais 
comme  Chevalier  Ti'iuple."  The  <lat<i!  of  the  sentence  is  given  in  tbe 
works  as  ''August  10()9.'  It  seems,  however,  to  have  been  rendered  in 
July,  as  the  substance  of  it  is  embodied  in  tbe  treaty  of  Jnly  30,  1669. 
Courtenay,  Memoirs  nl"  Sir  William  Temple,  I.  ."^TB,  refers  to  this  sentence 
as  evidence  of  the  high  estimation  in  which  Sir  William  Temple  was  held. 
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Holland  shall  not  claim  any  other  satiBfactioD  for  the  debt  besides  the 
salt  rights  of  Setnval  for  the  said  term  of  twenty  years. 

''That  the  value  of  the  salt  shall  be  compnted  in  cruzados,  withoat 
regard  to  any  other  money,  since  no  mention  is  made  in  the  treaty  of  any 
other  kind. 

**  And  in  case  Portugal  shall  offer  to  discharge  part  of  the  debt  by  other 
means,  Holland  shall  reduce  the  said  term  in  proportion.'' 

2.  ARBITRATIONS  OF  THE  NINETEENTH  CENTURY. 

International  commissions  in  relation  to  rivers. — We  have  heretofore  referred 
to  certain  treaties  beween  the  United  States  and  Mexico  in  relation  to 
the  Rio  Grande  where  it  forms  the  boundary  between  the  two  countries.  ■ 
These  treaties  refer,  however,  to  boundary  questions,  rather  than  to  ques- 
tions of  navigation ;  but  by  a  series  of  Europeaa  treaties  provisions  have 
been  made  for  the  regulation  of  the  navigation  of  international  streams 
by  means  of  mixed  commissions. 

The  '*  navigation  of  the  Rhine,  from  the  point  where  it  becomes  navi- 
gable unto  the  sea,  and  vice  versa,"  was,  by  the  Peace  of  Paris  of  May 
30,  1814,  declared  to  be  '^  free,  ho  that  it  can  be  interdicted  to  no  one;" 
and  it  was  provided  thnt  at  the  congress  to  be  held  at  Vienna  '^  attention  " 
should  **  be  paid  to  the  establishment  of  the  principles  according  to  which 
the  duties  to  be  raised  by  the  states  bordering  on  the  Rhine  may  be  regu- 
lated, in  the  mode  most  impartial  and  the  most  favorable  to  the  commerce 
of  all  nations."  And  it  was  further  stipulated  that  '*  the  future  congress, 
with  a  view  to  facilitate  communication  between  nations,  and  continually 
to  render  them  less  strangers  to  each  other,"  should  'Mikowise  examine 
and  determine  in  what  manner  the  above  provisions  can  be  extended  to 
other  rivers  which  in  their  navigable  course  separate  or  traverse  differ- 
ent states." 

By  the  Treaty  of  Vienna  of  .Tune  9,  1815,  the  powers  whose  states  were 
''separated  or  traversed  by  the  same  navigable  river"  engaged  "to  regu- 
late, by  common  consent,  all  that  regards  its  navigation,"  and  for  this 
purpose  to  name  conmiissioners  who  should  adopt  as  the  bases  of  their 
proceedings  certain  principles,  the  chief  of  which  was  that  the  navigation 
of  such  rivers,  "along  their  whole  course,  »  *  *  from  the  point  where 
each  of  them  becomes  navigable  to  its  mouth  shall  be  entirely  free,  and 
shall  not,  in  respect  to  commerce,  be  prohibited  to  any  one,"  subject  to 
regulations  of  police.  In  order  to  assure  the  application  of  this  principle, 
articles  were  inserted  expressly  regulating  in  certain  respects  the  free 
navigation  of  the  Rhine;  and  it  was  provided  that  "the  same  freedom  of 
navigation"  should  "be  extended  to  the  Necker,  the  Mayne,  the  Moselle, 
the  Mouse,  and  tlie  Scheldt,  from  the  point  where  cich  of  them  beconies 
navigable  to  their  months."  And  in  order  to  "establish  a  perfect  control " 
over  the  regulation  of  the  navigation,  and  to  "constitute  an  authority 
which  may  serve  as  a  means  of  communication  between  the  states  of  the 
Rhine  npon  all  subjects  relating  to  navigation,"  it  was  stipulated  that  a 
central  commission  should  be  appointed,  consisting  of  delegates  named  by 

^  Supra,  II.  1359. 
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« 
tho  varioas  bordering  states,  which  commission  should  regnlarly  assemble 
at  Mayence  on  the  Ist  of  November  in  each  year.  Regulations  for  the 
navigation  of  the  Moselle  and  the  Mease  were  to  be  drawn  np  by  those 
members  of  the  central  commission  whose  governments  shoold  have  pos- 
sessions on  the  banks  of  those  rivers.' 

By  the  treaty  between  Austria  and  Russia  of  May  3,  1815^  the  naviga- 
tion of  the  rivers  and  canals  of  the  ancient  kingdom  of  Poland  was  de- 
clared to  be  free  ''so  as  not  to  be  interdicted  to  any  inhabitant  of  the 
Polish  provinces^  subject  to  either  the  Russian  or  Austrian  Government.'* 
It  was  agreed,  however,  that  a  tonnage  duty  should  be  levied  for  the  pur- 
pose of  maintaining  the  rivers  and  canals  in  question  in  a  navigable  state, 
and  that  commissioners  should  be  appointed  for  the  purpose  of  regulating 
this  and  other  matters  of  navigation.  Similar  provisions  were  embodied 
in  a  treaty  concluded  on  the  same  day  between  Prussia  and  Russia  touch- 
ing ancient  Poland. 

By  the  treaty  between  Prussia  and  Saxony  of  May  18,  1815,  provision 
was  made  (Art.  XVII.)  for  the  creation  of  a  commission  to  regulate  the 
navigation  of  the  Elbe,  in  accordance  with  the  general  principles  adopted 
at  the  Congress  of  Vienna.  By  the  treaty  of  June  23,  1821,  between 
Austria,  Denmark,  Great  Britain,  Prussia,  Saxony,  Hanover,  Mecklenbarg- 
Schwerin,  Anhalt-Bcrnbnrg,  Coethen  and  Dessau,  and  Hamburg,  ''the 
navigation  of  the  Elbe,  from  the  point  at  which  that  river  becomes  navi- 
gable down  to  the  open  sea,  and  vice  versa  (as  well  in  ascending  as  in 
descending),''  was  declared  to  be  "entirely  free  with  respect  to  commerce." 
To  secure  this  end  various  stipulations  were  made,  including  a  provisiou 
for  the  appointment  of  a  commission  of  revision,  whose  members  should 
be  appointed  by  the  bordering  States,  and  whose  object  and  powers 
should  be  ''to  watcli  over  tho  due  observance  of  tho  present  convention; 
to  form  itself  into  a  committee  for  the  settlement  of  any  differences  which 
may  arise  between  the  States  bordering  on  the  river,  and  to  determine 
upon  the  ineasnros  which  by  experience  may  be  found  to  be  necessary  to 
the  improvement  of  commerce  antl  navigation." 

A  treaty  between  Austria,  Modena,  and  Parma,  of  July  3,  1849,  to 
which  the  Pope  acceded  February  12, 1850,  declared  the  navigation  of  the 
Po  to  be  free  and  open  to  all  persons,  and  committed  its  regulation  to  a 
commission.^ 

By  a  treaty  signed  at  Bucharest,  December  3-1.5,  1866,  between  Austria, 
Russia,  and  the  rutted  Principalities  of  Moldavia  and  Wallachia,  tho 
navigation  of  the  Pruth  was  declared  to  be  free  and  open  to  all  flags;  and 


'Among  the  stipulations  embodied  in  tho  treaty  there  was  one  to  the 
effect  that  in  the  event  of  war  breaking  out  among  any  of  the  states  of  the 
lihine  the  collection  of  customs  should  "continue  uninterrupted,  without 
any  obstacle  being  thrown  in  the  way  by  either  party,"  and  that  "vessels 
and  persons  employed  by  the  custom-houses  "  should  "  eiyoy  all  the  rights 
of  neutrality." 

2  The  Treaty  of  Vienna.  June  9, 1815,  Art.  XCVI.  provided  that  the  gen- 
eral principles  adopted  by  the  Congress  in  regard  to  the  navigation  of 
rivers  should  apply  to  the  Po,  and  that  commissioners  should  be  appointed 
by  the  States  bordering  on  it  to  regulate  all  that  concerned  its  navigation. 
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provision  was  made  for  a  permanent  mixed  commission  for  the  purpose  of 
regelating  such  navigation. 

The  river  Douro,  by  a  treaty  between  Portugal  and  Spain  of  August  31, 
1835,  was  declared  to  be  free  for  the  navigation  of  ''the  subjects  of  both 
Crowns."  It  was  provided  that  navigation  dues  and  the  police  of  the 
river  should  be  regulated  by  a  mixed  commission. 

By  Article  V.  of  the  Treaty  of  Teschen,  May  13, 1779,  the  rivers  Danube, 
Inn,  and  Salza  were  declared  to  be  common  to  the  House  of  Austria  and 
the  Elector  Palatine  for  the  navigation  of  their  subjects.  These  stipula- 
tions were  confirmed  as  to  the  Salza  and  Saale  by  the  treaty  between 
Austria  and  Bavaria  of  April  14,  1816. 

By  Article  XV.  of  the  Peace  of  Paris  of  March  30, 1856,  it  was  provided 
that  the  principles  established  by  the  Congress  of  Vienna  for  the  regula- 
tion of  the  navigation  of  rivers  which  separate  or  traverse  different  States 
should  in  future  apply  to  the  Danube  and  its  mouths,  whose  navigation 
was  declared  to  be  free,  subject  to  police  and  quarantine  regulations. 
With  a  view  to  carry  out  this  arrangement  it  was  stipulated  (Art.  XVI.) 
that  a  European  commission,  composed  of  one  delegate  each  from  Austria, 
France,  Great  Britain,  Prussia,  Russia,  Sardinia,  and  Turkey,  should  be 
charged  with  the  execution  of  works  for  clearing  the  mouths  of  the  river 
and  the  adjacent  seas  from  obstructions.  By  Article  XVII.  of  the  treaty, 
provision  was  made  for  the  establishment  of  a  permanent  body,  called 
the  Danube  River  Commission,  to  be  composed  of  delegates  of  Austria,  Ba- 
varia, Turkey,  Wurtemberg,  and  the  three  Danubian  principalities,  for  the 
purpose  (1)  of  preparing  regulations  of  navigation  and  river  police,  (2)  of 
removing  impediments  to  the  application  of  the  arrangements  of  the  treaty 
of  Vienna,  (3)  of  causing  necessary  works  to  be  executed  along  the  whole 
course  of  the  river,  and  (4)  of  keeping  the  mouths  and  adjacent  seas  in  a 
uavigabie  state  after  the  dissolution  of  the  European  commission. 

By  the  Treaty  of  London  of  March  13,  1871,  the  existence  of  the  Euro- 
pean commission  was  extended  to  April  24, 1883.  It  was  further  provided 
that  "  the  conditions  of  the  reassembling  of  the  riverain  commission," 
establisheil  by  Artic^le  XVII.  of  the  Treaty  of  Paris,  should  "be  fixed  by  a 
previous  understanding  between  the  riverain  powers,  without  prejudice 
to  the  clause  relative  to  the  three  Danubian  principalities,'^  and  that,  so 
far  as  any  modification  of  the  article  should  be  involved,  it  should  "form 
the  subject  of  a  special  convention  between  the  cosignatory  powers." 

By  the  Treaty  of  Berlin  of  July  13, 1878,  in  order  to  increase  the  guaran- 
tees of  the  free  navigation  of  tlie  Danube,  it  was  provided  (Art.  LII.) 
that  "all  the  fortresses  and  fortifications  existing  on  the  course  of  the 
river  from  the  Iron  Gates  to  its  month  "  should  "be  razed  and  no  new  ones 
erected."  It  was  also  provided  (Art.  LIII.)  that  the  European  commission, 
on  which  Roumania  wiu)  to  have  a  representative,  should  be  "maintained 
in  its  functions,"  and  that  it  should  thenceforth  exercise  them  "as  far  as 
Galatz  in  complete  independence  of  the  territorial  authorities.*'  And  it 
was  further  provided  (Art.  LIV.)  that  prior  to  the  expiration  of  the  term 
assigned  for  the  duration  of  the  European  commission,  the  powers  should 
"  come  to  an  understanding  as  to  the  jtrolongation  of  its  powers,  or  the 
modifications  which  they  may  eoUsi  ler  necessary  to  introduce,"  and  (Art. 
LV.)  that  the  regulations  respect  in;;  the  navigation,  river  police,  and 
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BuperviBlon  from  the  Iron  Gates  to  Galatz  shoald  be  drawn  up  by  the 
European  commission,  assisted  by  delegates  of  the  riverain  States,  and 
placed  in  harmony  with  those  issned  for  the  jiver  below  Galats. 

In  order  to  come  to  an  nndefstanding  in  regard  to  these  last  stipnla- 
tions,  a  new  treaty  was  couclnded  March  10,  1883,  between  Anstria-Hnn- 
gary,  Oance,  Germany..  Great  Britain,  Italy,  Russia,  and  Turkey.  By 
this  treaty  the  jurisdiction  of  the  European  commission  was  extended 
from  Galatz  to  Ibraila,  and  its  powers  were  prolonged  till  April  24, 1904, 
and  thereafter  for  successive  terms  of  three  years  till  a  certain  notice  was 
given. 

Hut,  besides  prolonging  the  existence  of  the  European  commission,  the 
treaty  also  created  a  new  commission,  called  the  ''Mixed  Commission  of 
the  Danube/'  to  consiHt  of  delegates  of  Austria-Hungary,  Bulgaria,  Rou- 
mania,  and  Servia,  and  a  member  of  the  European  commission,  for  the 
purpose  of  Muperintonding  the  execution  of  the  regulations  made  for  the 
navigation  of  the  river.  This  commission  is  to  endure  as  long  as  the 
European  commission,  to  hold  two  sessions  a  year,  and  to  make  its  deci- 
sions *'by  a  majority  of  votes."* 

Argentine  Bepablic  and  Chile. — For  many  years  there  has  existed  between 
these  countries  a  dif)*erence  as  to  their  common  boundaries.'  In  1881, 
thnmgh  the  mediation  of  Messrs.  Thomas  O.  Osborn  and  Thomas  A. 
Osborn  respectively,  envoys  of  the  United  States  at  Buenos  Ayres  and 
Santiago,  a  treaty  was  mtide  for  its  adjustment;^  but  this  treaty  proved 
not  to  be  final.  In  the  firHt  place,  the  Argentine  Government  claimed  that 
tlie  commissioners  appointed  to  run  the  l)oundary  under  the  treaty  made 
an  evident  mistake  in  phicing  the  landmark  of  San  Francisco.  Secondly, 
the  two  governments  differed  as  to  the  principle  on  which  the  line  from  26^ 
52'  45"  south  latitude  to  the  Straits  of  Ma<^ellan  should  be  determined, 
whether  it  should,  as  the  Chileans  contended,  follow  the  watershe^l,  or,  as 
the  Argentines  maintained,  pass  through  tlio  highest  peaks  of  the  Andes. 
Lastly,  (juestions  arose  as  to  the  line  between  23^  and  26^  52'  45"  south 
latitude,  in  tlie  re<^ion  known  as  the  I'lina  de  Atacama,  which  was  occu- 
pied by  the  ('hileans  during  the  war  witli  Holivia,  but  which,  as  the  Argen- 
tines claime<l,  had  previously  been  admitted  by  Holivia  to  belong  to  the 
Argentine  Kej^nblic. 

Hy  a  protocol  signed  at  Santiago,  April  17,  1896,  provision  was  made  for 
ending  these  disputes.  As  to  Puna  de  Atacama,  it  wiis  stipulated  that  the 
boundary  should  be  traced  with  the  cooperation  of  Bolivia.  The  land- 
mark of  San  Kraneiseo,  as  placed  l>y  the  commissioners,  was  to  be  disre- 
garded. As  to  the  long  line  from  26^  52'  15'  south  latitude  to  the  Straits 
of  Magellan,  it  was  agreed  that  any  dilferences  that  could  not  be  adjusted 


'  Boundary  commissions  have  been  included  in  this  work  only  where 
they  partook  of  the  nature  of  boards  of  arbitration.  The  survey  of  inter- 
national boundaries  is  always  committed  sooner  or  later  to  joint  commis- 
sions, but  as  a  rule  the  functions  of  these  commissions  are  judicial  only  in 
a  limited  sense. 

^For.  Kel.  1873,  I.  39. 

^  Article  V.  i)rovided :  "  The  Strait*  of  Magellan  are  neutralized,  and  free 
navigation  thereon  insured  to  the  ilags  of  all  nations.  With  a  view  to 
guaranteeing  this  freedom  and  neutrality,  no  fortifications  nor  military 
defenses  will  be  raised  that  may  clash  with  that  object. '^ 
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by  friendly  negotiation  should  be  settled  by  the  arbitration  of  the  British  . 
Gk>Yemment.^ 

Austria  and  other  powers:  Right  of  property  in  the  Bnohy  of  BonilloiL^ — 
By  Article  LXIX.  of  the  final  act  of  the  Congress  of  Vienna,  Jane  9, 
1815,  it  was  provided  that  the  sovereignty  of  that  part  of  the  Duchy 
of  Bouillon  which  was  not  ceded  to  l^^ance  by  the  Treaty  of  Paris 
should  bo  vested  in  the  King  of  the  Netherlands.  The  question  of  prop- 
erty in  that  part  of  the  duchy  wns,  however,  left  open,  to  be  determined 
by  arbitration ;  and  it  was  stipulated  that  for  this  purpose  live  arbitrators 
should  be  chosen,  one  each  by  the  two  competitors,  aud  one  each  by  Aus- 
tria, PrusHia,  and  Russia.  These  arbitrators  were  to  meet  as  soon  as  cir- 
enmstanoes  would  permit,  and  to  decide  the  question  finally  and  without 
appeal.  Meanwhile,  the  King  of  the  Netherlands  was  to  hold  the  property 
in  trust,  in  order  that  he  might  restore  it,  together  with  the  revenues  of 
the  provisional  administration,  to  the  competitor  in  whose  favor  the  arbi- 
trators should  decide.  The  King  of  the  Netherlands  was  to  make  to  snch 
competitor  an  equitable  indemnification  for  the  cession  of  his  rights  of 
sovereignty.    July  1, 1816,  the  arbitrators  rendered  the  following  award  :^ 

''In  execution  of  Article  69  of  the  final  act  of  the  Congress  of  Vienna 
of  June  9, 1815,  the  commission  of  arbitrators  which  met  at  Leipzig  in  the 
beginning  of  June  1816,  to  decide  the  questiou  of  the  right  of  succession 
in  the  Duchy  of  Bouillon,  has  ended,  July  1, 1816,  its  deliberations. 

"The  possession  of  the  Duchy  and  the  indemnities  for  the  cession  of  the 
right's  of  sovereignty  to  the  King  of  the  Netherlands  are  adjudged,  by 
an  absolute  majority,  to  His  Highness  Prince  Charles-Alain  of  Rohan- 
Montbazon,  actual  duke  of  Bouillon.  Baron  de  Binder,  minister  of  Aus- 
tria; Count  de  Casteloelfer,  minister  of  His  Majesty  the  King  of  Sardinia 
at  the  court  of  Prussia;  and  Comte  de  Fitte  de  Soucy,  nam(>d  as  arbitrators 
by  the  Prince  de  Rohan,  have  voted  in  a  mann<'r  pur<'  and  siii\ple,  accord- 
ing to  the  rights  of  birth  and  of  family,  in  favor  of  the  claims  of  the 
Prince  de  Rohan,  grandson  of  the  sister  of  the  Duke  of  Bouillon,  who  died 
in  1792.  The  English  Jurisconsult,  Sir  .John  Sewell,  the  arbitrator  named 
by  the  Vice  Admiral  Philip  of  Aiiver«rne,  the  second  claimant,  declares 
himself  purely  and  simply  in  favor  of  the  claims  of  th<^  vice  admiral. 
Baron  von  Brockhausen,  miui8t4>r  of  state  of  Prussia,  recognizes  the  right 
of  the  Prince  de  Rohan,  but  under  the  condition  that  the  latter  shall  pay 
to  the  adoptive  son  of  his  great-uncle  Admiral  of  Auvergne  a  portion 
equal  to  six  years'  revenue  of  the  Duchy. 

"In  consequence,  thequestion  submitted  by  the  Congress  of  Vienna  as 
to  the  right  of  succession  to  the  Duchy  is  decided  by  a  majority  of  four 


» Mr.  Strobel  to  Mr.  Olney,  May  9,  1896,  For.  Rel.  1896,  32. 

2 This  is  apparently  the  second  arbitration,  or  provision  for  arbitration, 
in,  regard  to  the  Duchy  of  Bouillon.  Article  XXVllI.  of  the  Treaty  of 
Nimeguen  of  February  3,  1678,  reads:  **Whereiis  there  hath  been  an 
antient  diflfereuce  concerning  the  Ciistle  and  the  Dutchy  of  Bovillon,  be- 
tween the  Bishop  and  the  Prince  of  Liege,  and  the  Dukes  of  that  name,  it 
is  hereby  agreed,  That  the  Duke  of  Bovillon  continuing  in  the  possession 
h©  hath  of  it,  the  said  difference  shall  amicably,  or  by  arbiters  to  be  named 
by  the  Partys  within  three  months  after  the  ratification  of  the  peace,  be  .^ 
composed,  without  proceeding  to  acts  of  force." 

'This  version  is  from  the  French  text  in  De  Clercq,  III. 41. 
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voioea  to  oue,  and  the  claase  proposed  by  one  voice  alone  is  r^eoted  by  a 

majority  of  three  to  two. 

''  Done  at  Leipzig,  Jaly  1, 1816. 

''Lb  Baron  db  Bindkr. 

''Lb  Baron  db  Brockhausbn. 
"Lb  Cobctb  db  Castbloblfxr. 
"Lb  Ciibvalibr  John  Sbwbix. 
"  Lb  Comtb  db  Fiitb  db  Souct." 

Anitria  and  other  powen:  Cantoni  of  Teiiin  and  Uxi. — By  Article  VI.  of 
the  declaration  of  March  20,  1815,  on  the  aiTairs  of  the  Helvetic  Con- 
federacy, embodied  as  Article  LXXXL  in  the  final  act  of  the  Congress 
of  Vienna,  the  cantons  of  Argovia,  Vand,  Tessin,  and  St.  Gall  were 
required  to  furnish  to  the  cantons  of  Schweitz,  Unterwald,  Uri,  Glaris, 
Zng,  and  Appenzell  a  certain  sum  of  money  to  be  applied  to  purposes 
of  public  instruction  and  to  a  less  extent  to  the  expenses  of  general 
ailministration;  and  for  this  purpose  it  was  provided  that  the  cantons  of 
Argovia,  Vaud,  and  St.  Gall  should  furnish  a  certain  sum,  and  that  the 
canton  of  Tessin  should  "pay  every  year  to  the  canton  of  Uri  a  moiety  of 
the  produce  of  the  tolls  in  tho  Levantine  Valley.''  The  execution  of  these 
arrangements  was  to  be  superintended  by  "  a  commission  appointed  by 
the  Diet."  It  seems  that  a  decision  was  rendered  August  15, 1816,  as  to 
the  payment  by  Tessin  to  Uri.' 

Anstria-Hongary  and  ChUe. — See  Germany  and  Chile. 

Chile  and  Belgiam.~See  Chile  and  Italy. 

Chile  and  Italy. — By  a  protocol  signod  December  7, 1882,  it  was  agreed 
that  the  claims  of  Italian  subjects  agaiuHt  Chile,  growing  out  of  the  war 
of  the  latter  country  with  Peru  and  Bolivia,  should  be  submitted  to  a 
tribunal  of  arbitration.  By  a  protocol  signed  at  Santiago  October  2, 1886, 
the  time  originally  lixed  for  the  sessions  of  the  tribunal  was  extended,  for 
the  reason,  as  the  protocol  recited,  that  tho  Italian  arbitrator  had  been 
compelled  by  private  business  to  return  to  Italy.  The  departure  of  the  third 
arbitrator,  Senhor  Lafayette  Rodriguez  Pereira,  of  Brazil,  necessitated  a 
further  extension  of  time,  which  was  agreed  upon  January  5,  1887.  By  a 
protocol  eoncluded  January  11,  1S88,  all  claims  then  undecided  by  the 
tribunal,  to  the  number  of  201,  were  settled  for  297,000  Chilean  silver  dol- 
lars. It  was  declared,  however,  that  this  arrangement  was  not  to  be  un- 
derstood as  affeeting,  directly  or  indirectly,  the  jtrinciples  and  jurispm- 
dence  maintaine<l  by  the  Chilean  Government  and  sustaine<l  by  the  tribu- 
nal. No  awfvrd  was  made  by  the  tribunal  for  the  destruction  of  property 
either  at  Miraflores  or  Chorillos,  during  or  Just  after  the  battles  at  those 
places.  The  total  nmount  of  the  claims  subiuittod  to  the  tribunal  was 
7,576,030.24  silver  soles.  The  amount  awarded  on  claims  decided  by  it 
was  $70,326.31,  as  principal,  and  $21,942.36  as  interest.* 

By  a  convention  of  August  30, 1884,  it  was  provided  that  three  claims  of 
Belgian  subjects  should  be  referred  to  the  commission  under  the  protocol 
between  Chile  and  Italy.-^ 


'  Calvo,  Le  Droit  Int.,  4th  ed., . 

«  For.  Rel.  1888, 1. 186-188, 190.  See  Rentencias  pronunciados  por  el  Tri- 
bunal Italo-Chileno,  1884-1888;  De  Martens,  Uecueil,  2«  s^rie,  X.  638; 
Calvo,  4th  ed.  III.  45.5, 466;  Annuaire  de  rhistitut,  1885,202. 

■•'De  Martens,  Recueil,  2"  sdrie,  X.  6:^8. 
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Chile  and  Sweden  and  Norway. — See  Great  Britaiu  and  Chile. 

Chile  and  Switierland. — By  a  convention  concluded  January  19,  1886, 
ratified  by  Switzerland  July  10,  1886,  aiul  by  Chile  October  7,  1886,  the 
two  governments  agreed  to  refer  to  an  arbitral  tribunal  established  in 
conformity  with  the  German-Chilean  convention  of  August  23,  1884,  all 
claims  of  Swiss  citizens  against  the  Chilean  Government  growing  out  of 
the  acts  and  operations  of  the  latter's  land  and  naval  forces  on  the  ter- 
ritory and  coasts  of  Peru  and  Bolivia  during  the  then  recent  war  of  Chile 
with  Peru  and  Bolivia.  It  was  agreed  that  the  claims  should  be  decided 
upon  the  same  principles  and  with  the  same  formalities  and  conditions 
as  the  claims  of  German  subjects  under  the  convention  of  August  23, 1884. > 

China  and  Japan. — A  controversy  arose  between  these  powers  in  1875 
in  consequence  of  the  killing  of  a  Japanese  subject  by  the  Chinese  in  the 
island  of  Formosa.  The  dispute  had  reached  an  acute  stage,  when  it  was 
decided  to  refer  it  to  Sir  Thomas  Wade,  British  minister  at  Peking,  who 
in  due  time  rendered  an  award  directing  the  payment  of  a  sum  of  money 
by  China  as  reparation  for  the  outrage.^ 

Colombia  and  Costa  Bica. — By  a  convention  signed  at  San  Jos6  December 
25,  1880,  these  powers  agreed  to  submit  the  dispute  as  to  their  common 
boundary  to  the  King  of  the  Belgians,  or,  if  he  should  decliue,  to  the 
King  of  Spain,  or,  if  he  too  should  refuse  to  act,  to  the  President  of  the 
Argentine  Republic.^  The  King  of  the  Belgians  declined  the  post  of 
arbitrator,^  and  for  a  time  the  matter  remained  in  suspense.  An  addi- 
tional treaty  on  the  subject  was  concluded  at  Paris  January  20, 1886,*^  and 
the  office  of  arbitrator  was  accepted  by  the  Queen  Regent  of  Spain  on 
behalf  of  His  Majesty  Alfonso  XIll.'^  The  arbitration  lapsed,  however, 
owing  to  a  dispute  between  the  contracting  parties  as  to  the  time  within 
which  their  cases  were  to  be  presented.  Negotiations  were  afterward 
undertaken  for  a  new  treaty  of  arbitration. ^  The  United  States  t-endered 
its  good  offices  with  a  view  to  facilitate  such  a  conclusion.^  A  report  has 
appeared,  in  the  press  to  the  effect  that  the  office  of  arbitrator  in  the 
matter  has  been  accepted  by  President  Faure.-' 

Colombia,  Eonador,  and  Fern. — Mr.  Strobel,  then  minister  of  the  United 
States  at  Quito,  reported  in  a  dispatch  of  December  18,  1894,  that  ''after 
the  rejection  by  the  Cougross  of  Ecuador  of  the  Garcia-Herrera  treaty 
for  the  settlement  of  the  boundary  question  with  Peru,''  negotiations 
-were  reopened  at  Lima ;  that  Colombia  insisted  upou  taking  part  in  the 
conference,  and  her  claim  was  allowed;  that  Bolivia  made  a  like  attempt, 
but  was  unsuccessful.  December  17, 1894,  the  President  of  Ecuador  was 
informed  that  a  treaty  T)etween  the  three  powers  had  been  signed  for  the 
submission  of  their  conflicting  territorial  claims  to  arbitration;  that 
Spain  was  to  act  as  arbitrator ;  and  that  the  decision  was  to  be  made  not 


•  De  Martens,  Kecueil,  2«  sorie,  XIV.  324. 

2  See  Calvo,  Le  Droit  Int.  4th  cd.  III.  437. 

3  For.  Rel.  1881,  711, 870, 1057. 
<  Id.  71. 

6  Id.  1893, 273-275. 
« Id.  202. 

7  Id.  266. 

« Id.  202, 270 ;  1894, 180, 185. 

9  New  York  Herald,  June  18, 1897. 
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only  upon  legal  grounds  but  also  with  due  consideration  for  the  natural 
claims  of  the  contestants.^ 

Colombia  and  Venezoela. — Award  of  the  King  of  Spain,  ae  arbitrator,  March 
16, 1891,  on  the  question  of  limits  between  the  Republic  of  Colombia  and 
the  United  States  of  Venezuela. 

Don  Alfonso  XIII.  por  la  gracia  de  Dios  y  la  Con8titnci6n  Rey  do  Espaila, 
y  en  su  nombre  y  durante  su  menor  edad  Dofia  Maria  Cristina,  Reina 
Regente  del  Reino : 

Por  cuanto :  halliindose  sometida  H  Mi  Gobiemo  la  cuestidn  de  limites 
pendiente  entre  la  Hepublica  do  Colombia  y  los  Estados  Unidos  de  Vene- 
zuela, en  virtnd  y  al  tenor  do  lo  dispuesto  en  el  Tratado  de  Caracas  de  14 
de  setiembre  de  1881  y  del  Actu-doclaraci6u  de  Paris  de  15  de  febrero  de 
1886. 

luspirada  en  los  deseos  do  corresponder  ^  la  confianza  qae  por  igual  han 
otorgado  a  la  antigua  Madre  Patria  Los  dos  citadas  Repilblicas,  sometiondo 
a  su  decision  asuuto  de  taiita  iinportancia,  y  que  en  ocasiones  ha  compro- 
nietido  los  fraternales  vinculos  que  las  uuen: 

RoHultando  que  al  efecto  y  por  Heal  decreto  de  19  de  noviembre  de  1883 
se  nouibro  una  Comision  tccuica  onoargada  de  estudiar  detenidamento  el 
litigio  y  propouer  las  conciusiones  (^uo  estimara  procedentes: 

Kesultando  que  his  Altas  Partes  interesadas  presentaron  d  sa  debido 
tieropo  los  alegatos  en  apoyo  de  bus  respectivos  derechos,  y  la  Comision, 
en  cumplimiento  d()  las  instrucciones  que  le  fuerou  comunicadas,  procedio 
al  detcuido  exuuien  de  dichos  alegatos  y  de  los  docnmentos  que  obran  en 
los  Archivos  nacionales  y  extranjeros  referentes  d  este  asunto: 

Kesultando  quo  por  Convouio  de  Ian  Altas  Partes  interesadas,  el  laudo 
ha  de  fijar  los  liniitoK  que  separaban  el  ano  de  1810  la  antigua  Capitania 
general  de  Venezuela,  ln>y  Kstados  I'nidos  del  miumo  nombre,  del  Virrei- 
nato  de  Santa  Fe,  Imy  Ivepi'iblica  de  Colombia: 

Kesultando  (]ue  las  atri])nci()neH  de  derecho  coneedidas  al  arbitro  por  el 
Tratado  de  Caracas  de  14  de  setiembre  de  1881  fueron  ampliadas  por  el 
Acta-deelaraci«'»n  do  Pan's  de  15  d<i  febrero  de  1886,  j^ara  poder  tijar  la 
liuea  de  frontera  'Slel  nuxlo  (jue  erea  nuis  aproximado  d  los  documenton 
existentoH,  euando  resjjecto  de  al«;iiu  pnnto  do  ella  no  arrojen  toda  la 
claridad  apetecida:  '^ 

Kesultando  ([ue  los  territorios  en  litigio  forman  una  ancha  zona,  que 
partiendo  mas  al  norte  de  los  12'<le  latitud  en  la  Peninsula  de  Goagira, 
llega  pooo  nuis  de  uu  ;^rado  distante  del  Ecuador  :X  la  Piedni  del  Cocuy,  y 
puede  para  los  «'feetos  do  la  deuiarcacion  considerarse  dividida  eu  seis 
soeciones,  :i  saber:  1",  La  (ioaj^ira ;  1'  ,  liu«*a  de  las  Sierras  de  Perij^a  y  de 
Motilones;  3",  San  Faustiuo;  4',  linra  <Ie  la  Serrauia  de  Tomd;  5%  linoa 
del  Sarare,  Aranea  y  Meta,  y,  0',  liuea  <lel  Orinoco  y  rio  Negro: 

Considerando  que  en  lo  referent*'  a  las  serciones  l**  y  3^,  la  Real  Cedula 
de  8  de  setiembre  de  1777,  la  K«'al  ordeu  de  13  do  agosto  de  1790  y  la« 
Actas  de  entrega  y  deiuareaeion  de  Siuaniaica  eu  1792,  por  lo  que  respecta 
d  la  Goagira,  y  la  Real  C«'dula  de  13  de  juuio  de  1786,  la  Real  6rden  de  29 


»  For.  Kel.  1895,  I,  250.  Mr.  Strobel  observes  that  tbis  ''would  seem  to 
imply  that  the  linal  judgment  should  coueede  to  each  country  an  outlet  to 
the  Atlantic  by  the  Amazon  and  its  tributaries." 
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de  Julio  de  1795  y  ley  general  1",  ti'talo  1",  libro  V^  de  la  Recopilaoion  de 
ludias,  en  lo  relative  &  San  Fauntino,  ii.jan  de  una  manera  clara  y  precisa 
lo8  If  mi  tea  qne  ha  de  determinar  el  arbitro,  ateniendose  a  las  facultades 
juris  qne  le  asignd  el  Tratado  de  Caracas  de  1881 : 

Considerando  que  en  lo  referente  &  las  seccioues  2<*  y  i^^  las  Altas  Partes 
intcresadas  ban  decidido  de  comiin  acuerdo  la  frontora  en  litlgio,  y  es  por 
lo  tanto  innecesaria  la  intervencidu  del  iirbitro: 

Considerando  que  la  Real  C<Sdnla  de  creaci6n  de  la  Comandancia  de 
Barinas  de  15  de  febrero  de  1786,  qne  ha  de  servir  de  base  legal  para  la 
determinaci^n  de  la  linea  do  frontera  de  la  quinta  secci^n,  suscita  dudas 
por  citarse  lugares  desconocidos  al  presonte,  d  saber:  Za«  Barrancas  del 
Sarare  y  el  Paso  Heal  de  los  Casanares: 

Considerando  que  por  esta  razon  el  (irbitro  se  encuentra  en  uno  de  los 
oasoB  previstoB  en  el  Acta-declaracion  de  VariB  de  1886,  segtin  la  cnal  ha 
de  fijar  la  Ifnea  de  frontera  del  inodo  que  estime  mus  aproximado  d  los 
documentos  existentes : 

Considerando  qne  si  bien  como  queda  dicho,  se  ignora  el  eniplazamiento 
precise  de  las  Barrancas  del  Sarare,  por  deducciones,  y  prinoipalmente 
por  lo  que  en  su  alegato  exponen  los  Kstados  Unidos  de  Venezuela,  pueden 
^arse  para  los  efectos  del  laudo  en  la  ^^coiuuuicaciuu  del  Sarare  con  el 
Arauca : " 

Considerando  que  el  curso  del  rio  Arauca  traza  un  limite  natural,  pero 
quo  es  precise  desviarse  de  <^1  en  un  piinto  dtd  mismo  para  ir  a  buscar  el 
Antigno  Apostadero  en  el  rio  Meta,  por  expresa  indicaci6n  de  la  men- 
cionada  Real  C^dula  de  1786 : 

Considerando  que  precede  fijarel  punto  de  esta  desviaci6n  en  aqu^l  qne 
por  estar  proximaiuente  d  cuatro  jornadas  de  la  ciudad  de  Barinas  y  de  las 
referidas  Barrancas,  couio  requiere  de  un  mode  expreso  la  mencionada 
Real  C<Sdula  de  1786,  dcbe  suponcrse,  con  fiiudaiuoute,  que  es  el  lugar 
donde  en  otros  tiempos  estuvo  situado  el  I'a^o  Heal  de  Jos  Casanares: 

Considerando  que  el  punto  que  reuue  la  expresada  oondicidn  es  el  del 
rio  Arauca,  que  se  halla  equidistante  de  la  villa  del  mismo  nombre  y  de 
aqu^l  en  que  el  meridiauo  de  la  couUuencia  del  MaspaiTo  y  del  Apure 
intersecta  tambit'n  el  uiisuio  rfo  Arauca: 

Considerando  que  para  mayor  clarida<l  puedo  Hubdividirse  la  sesi6n  6*^ 
en  dos  trozos,  li  saber:  del  Meta  a  Maipiiros  y  de  Maipures  a  la  Piedra  del 
Cocuy : 

Considerando  que  respecto  al  primero  de  los  trozos  citados,  la  Real 
CMula  de  nombramiento  de  D.  Carlos  Sucre  y  Pardo,  (iobernador  de 
Cuman^;  la  carta  oficio  del  mismo  de  30  dc  abril  de  1735;  la  Representa> 
oi6n  a  S.  M.  de  D.  (iregorio  Ksx>inosa  de  los  Moiiteros,  Gobernador  tambion 
de  dicha  provincia,  de  focba  30  de  seticnibro  de  1743;  los  mapas,  estados 
de  poblaciun  y  correspoudencia  oficial  del  C'omandaute  de  las  Nuovas 
Poblaciones,  D.  Manuel  Centuriou;  el  informe  del  P.  Manuel  Romiln, 
Superior  de  las  misiones  de  Jesuitas  del  Orinoco,  de  fecha  3  de  diciembre 
del749;  el  senalaniiento  del  territorio  do  la  Tenencia  de  la  Guayana  en 
1761  per  D.  Jos^  Diguja  y  Villng  anez,  (Jobernador  asimisnio  de  CumaniS; 
la  carta  oficio  de  <^ste  de  10  de  julio  de  1761;  el  proyecto  de  informe  sobre 
demarcacidn  de  la  Guayana  en  1760  por  D.  Eugenie  Alvarado,  seguudo 
Comiaario  de  la  expedici6n  do  Iturriaga;  el  iiiformo  de  D.  Jos<^  Solano, 
GK>bemador  de  Caracas,  de  11  de  mayo  de  1762;  los  mapas  6  planes  geo- 
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grdWiion  del  Virreinat<»  de  Santa  F6  por  D.  Jo8<^  Autonio  Perelld,  D.  Luis 
Snrville,  D.  Antonio  de  la  Torre,  y  el  de  I>.  Franoisco  Refjuena  del  aAo 
1796^  y  lo8  niodenioH  <lo  Codazzi  y  Ponce  de  Leon,  y  por  Ultimo,  d  expe- 
dicnte  instruido  con  moti  vo  del  vii^e  que  D.  Antonio  de  la  Torre  hizo  en  Iob 
afios  de  17K2  li  ITSli  de  orden  y  por  comisidn  del  Ilmo.  Arzobispo  Virrey  de 
Santa  F<^,  tijaii  d(*  una  luanera  clara  la  Ifnea  de  ftontera  dentro  de  las 
faciiltadee  J  Nri« : 

Considerando  que  ol  punto  de  partida  y  la  baee  leg^l  para  la  determina- 
ciiu\  de  la  liiiea  de  frontera  en  el  segundo  trozo  de  la  sexta  aeooidn  es  la 
Real  C<^daia  <le  5  de  mayo  de  1768,  Bohre  cnyo  sentido  hay  disparidad  de 
pareceres  cntre  las  dos  Altas  Partes  interesadas: 

Considerandf)  que  Ioh  t<5rniinoB  de  la  mencionada  Real  C^dula  no  son  tan 
claroB  ni  ])rccis(>8  roiuo  reijuiere  ertta  clase  de  doi^amentoe  para  poder 
fnndar  exclusivauiente  en  ellos  una  decision ^'wri« ; 

Consideraiido,  por  tanto,  que  ol  (Crbitro  estd  en  el  caso  previato  on  el 
Acta-declaracion  de  Paris,  ya  citada: 

(.'Onsidcrando  que  los  Estailos  Uiiidos  de  Veneznola  poseen  de  baena  fe 
t<!rritorioH  al  occidcnte  del  Orinoco,  (-jisiquiare  y  rfo  Negro,  rioa  que 
forinan  los  limites  usignados  por  oHte  lado  en  la  mencionada  Real  C<^dula 
de  17<)S  a  la  proviucia  de  la  (iuayana: 

Considorando  quo  en  dichos  territoriosexisten  cnantiosos  interoses  vene- 
zolanos,  fouientados  en  la  leal  croencia  do  liallarse  eatablecidos '  en  los 
dominion  de  los  Estados  Unidos  de  Venezuela: 

Y  cousiderando,  por  Tiltinio,  que  los  rios  Atabapo  y  Nej^o  trazan  una 
frontera  natural,  elara  y  precisa  con  la  sola  interrupcion  de  algnnoa  kilo- 
metros  de  Ydrita  a  Pimichin,  respetandose  asC  los  t<Sruiinos  respectivos  de 
esto.s  doH  pueblos: 

De  acuenlo  con  mi  Conscjo  de  Ministros,  y  ofdo  el  parecer  del  Consejo 
de  Estatio  on  jdono; 

A^cngo  en  dcclarar  que  la  li'nea  de  frontera  en  litigio  eutre  la  Repiiblica 
de  Colombia  y  los  Estados  Unidos  de  Venezuela  queda  determiuada  en  la 
forma  siguieute : 

Snciini  1".  Desde  los  Moj^otcs  llamados  los  Frailes,  tomando por  pnnto de 
partida  el  mas  iumediato  :i  .luyacbi  en  derecbura  ai  la  linea  que  divide  el 
valle  de  Tpar  de  la  provineia  do  Maracaibo  y  rio  de  la  Ifacha,  por  el  lado 
de  arriba  de  los  montes  d(»  Oca,  debiendo  servir  de  precisos  linderos  los 
t<^rmino8  do  los  referidos  montes,  por  c^l  lado  del  valle  de  Upar  y  el  Mogote 
de  Juyaohi,  por  el  lado  de  la  Serrania  y  orillas  de  la  mar. 

Seccion  2'».  Desde  la  linea  quo  se])ara  el  valle  de  Upar  de  la  provineia  de 
Maracaibo  y  rio  tie  la  Ilaclia,  por  las  cumbres  de  las  Sierras  de  Perijaa  y 
de  MotiloiiOM,  Iiasta  el  nacimionto  do  rio  Oro,  y  desde  este  punto  a  la  boca 
del  Grita  en  el  Zulia;  por  el  trayoj'to  del  statu  quo  que*  atraviesa  los  ri'os 
Catatumbo,  Sardinata  y  Tarra. 

Sercidn  3".  Desdo  la  embocadiira  del  rfo  de  la  Cirita  en  el  Zulia,  por  la 
curva  recouocida  actualinento  couio  frouteriza  basta  la  quebrada  de  Don 
Po<lro,  y  i)or  (^sta  bajando  basta  el  rio  Tjicbira. 

Seccion  i'\  Desde  la  (piobrada  de  Don  Pedro,  en  el  rio  Titchira,  agnas 
arriba  de  este  rio  basta  su  origen,  y  de  aqui  por  la  Serrania  y  Piiramo  de 
Tam(t  hasta  el  curso  del  rio  Oira. 

Seccion  5".  Por  el  curso  del  rio  Oirit  basta  su  contluencia  con  el  8arare 
por  las  agnas  de  dste,  atravesando  por  mi  tad  la  laguna  del  Desparramadoro 
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hasta  el  lagar  en  que  entran  en  el  rfo  Aranca,  aguas  abi^o  de  ^te  hasta  el 
panto  equidistante  de  la  villa*de  Arauca  y  de  aqnel  en  que  el  meridiano  de 
la  conflnencia  del  Masparro  y  del  Apnre  iDtersecta  tambidn  el  rlo  Arauca, 
deade  este  pnnto  en  Hnea  recta  al  Apostadero  del  Meta,  y  por  las  aguas  de 
eMte  rfo  hat«ta  an  deHembocadura  en  el  Orinoco. 

SeeciSn  &^y  Troio  1°.  Desde  la  desembocadura  del  rfo  Meta  en  el  Orinoco, 
por  la  vaguada  de  este  rfo  hasta  el  randal  del  Maipnres,  pero  teniendo  en 
cneiita  que  deede  los  tiempos  de  su  faudaci6n  el  pueblo  de  Atures  se  sirve 
de  nn  oaniino  situado  on  la  orilla  izquierda  del  Orinoco,  para  salvar  los 
raudales  desde  f^ente  al  citado  pueblo  de  Atures  hasta  el  embarcadero  site 
al  modiodfa  de  Maipures,  frente  al  cerro  de  Macuriana  y  en  direcci6n  al 
norte  de  la  booa  del  Vicliada;  queda  expresamente  consig^ada  en  favor 
de  los  Estados  Unidos  de  Venezuela  la  servidumbre  de  paso  por  el 
uiencionado  camino.  entendi^ndoso  que  dicha  servidumbre  cesar^  &  los 
veinticinco  aHoa  de  publicado  el  prcseute  laudo,  6  ouando  se  oonstruya  un 
camino  por  territorio  veuezolano,  que  haga  lunecesario  el  paso  por  el  de 
Colombia,  reservando  entre  tan  to  u  las  Partes  la  facultad  de  reglamentar 
de  comdn  acnerdo  el  ejercicio  de  esta  servidumbre. 

Trazo  2".  Deado  el  raudal  de  Maipures  por  la  vaguada  del  Orinoco  haata 
an  conflnencia  eon  el  Guaviare,  por  el  cnrso  de  <^ste  haata  la  conflnencia 
del  Atabapo;  por  el  Atabapo  aguaa  arriba  hasta  36  kil6metroB  al  norte 
del  pueblo  de  Yiivita,  trazando  desde  allf  una  recta  que  vaya  d  parar 
aobre  el  rio  Gnainia  36  kilometres  al  ocoidente  del  pueblo  de  Pimichfn  y 
por  el  cauce  del  Guainia,  que  m^s  adelante  toma  el  nombre  de  rfo  Negro, 
haata  la  piedra  del  Coony. 

Dado  en  el  Real  Pnlacio  de  Madrid  por  duplicado  iC  diez  y  seis  de  marzo 
de  mil  ochocientos  noventa  y  uno. 

MabIa  Cristina. 

JEl  MiniMtro  de  Esiado, 

Carlos  O'Donkll. 

Lo  que  se  inaerta  en  la  Gaceta  de  Madrid  para  los  efectos  del  art.  3"  del 
Tratado  de  Caracas  de  fecha  14  de  setiembre  de  1881,  por  el  cnal  se  esti- 
pal6  que  el  preseute  laudo  quedaria  ejecutoriado  por  el  hecho  de  publi- 
carae  en  el  peri6dico  oficial. 

In  his  report  for  1893  the  Colombian  minister  for  foreign  aflfaira,  referring 
to  the  foregoing  award,  stated  that  the  governments  of  Colombia  and 
Venezuela  agreed  to  send  out  within  a  certain  period  a  mixed  commission 
to  mark  the  boundary.  This  commission,  however,  was  not  sent  out,  and 
Venezuela  had  dispatched  to  Bogota  a  legation  of  the  first  class  to  nego- 
tiate with  Colombia  an  arrangement  as  to  the  several  points  relating  to 
the  frontiers,  as  defined  in  the  arbitral  sentence.  The  two  governments 
had  embodied  their  views  in  an  agreement,  the  text  of  which  he  gave. 
It  was  dated  April  4, 1894,  and  declared  that  Venezuela,  while  fully  accept- 
ing the  arbitral  sentence,  thought  that  it  would  facilitate  the  settlement 
of  economic  and  political  questions  between  the  two  countries  if  Colom- 
bia would  ''nobly  concede,  in  some  parts  of  the  line,  a  alight  rectification," 
on  grounds  of  mutual  convenience  and  common  interest.  On  the  other 
hand,  the  Colombian  minister  for  foreign  affairs  declared  that  his  govern- 
ment accepted  in  principle  the  proposal  of  Venezuela  ''for  certain  modifi- 
cationa  of  the  frontier  line,  which  modifications  shall  be  determined  after 
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the  coneliisiou  uf  the  treaties  which  are  on  the  point  of  being  settled 
referring  to  conunerce  and  navigation/' ' 

Khedive  of  Egypt  and  M.  de  Lesseps. — July  6, 1864,  the  Emperor  of  France 
rendered  an  award  as  arbitrator  in  the  dispute  between  M.  de  Lesseps 
and  the  Khedive  of  Kgypt  tonching  the  constrnction  of  the  Suez  Canal.^ 

Khedive  of  Egypt  and  Foreign  Powers. — By  a  decree  of  January  13,  1883, 
the  Khedive  instituted  an  international  coiuiuission  to  adjust  claims 
growing  out  of  the  insurrectionary  movements  which  had  taken  place 
in  Egypt  since  June  10,  1882.^ 

France  and  the  Allied  Powers  (1814). — By  the  Peace  of  Paris  of  May 
30,  1814,  Article  XIX.,  the  French  Government  agreed  ''to  liquidate  and 
pay  all  debts''  which  it  might  **be  found  to  owe  in  countries  beyond  its 
own  territory  on  account  of  contracts  or  other  formal  engagements  between 
individuals  or  private  establishments  and  the  French  authorities,  as  well 
for  supplies  iia  in  satisfaction  of  legal  engagements."^  By  an  identic 
treaty  concluded  at  Paris  November  20,  1815,  and  forming  part  of  the  sec- 
4md  Peace  of  Paris,  between  France  on  the  one  hand  and  Austria,  Great 
Britain,  Prussia,  and  Russia,  respectively,  on  the  other,  provision  was 
made  for  carrying  the  foregoing  stipulation  into  effect.  It  was  provided 
that  the  li(i nidation  should  extend  to  ''  supplies  and  deliveries,  arrears  of 
pay  and  allowancen,  claims  of  civil  hospitals,  the  restitution  of  funds  in- 
truKted  to  the  French  ])ost-ottice8,"  certain  "bons"  and  '^mandats'*  and 
various  other  Kpeciiied  matters.  To  this  end,  the  contracting  parties 
agreed  to  appoint  conniiiSvSioiiH  of  liquidation  for  the  examination  of  claims, 
and  commissions  of  arbitration  to  decide  on  cases  on  which  the  former 
commissions  should  fail  to  agree.'* 

France  and  Chile. — Hy  a  convention  signed  at  Santiago  November  2, 1882, 
similar  in  terms  to  that  subsequently  concluded  between  Chile  and 
(iK'at  IJritaiu  (infni),  it  was  agreed  to  refer  the  claims  of  French  citi- 
zens against  ("liile  to  a  mixed  connnissitm.  By  a  protocol  signed  at  San 
tiago  December  'M),  1S87,  the  French  claims,  which  numbered  89  and  were 
of  the  nominal  amount  of  about  $3,400,000,  were  directly  settled  by  the 
two  ^governments  lor  $300,0(K),  Chilean  silver." 

France  and  Chile. — Hy  a  con  vent  ion  of  October  13,  1895,  expressed  in 
subst.'intially  tin*  same  terms  as  the  Anglo-Chilean  convention  of  Septem- 
ber IN),  ls<»:>  (infra),  it  was  agreed  that  the  claims  of  French  citizens 
against  Chile,  growing  out  of  the  <ivil  war  in  the  latter  country  of  1891, 
and  the  subsequent  events,  should  be  referred  to  a  mixed  commissioo.' 


'For.  Kel.  1s;M,  L>00. 

-The  award  may  be  found  in  Br.  and  For.  State  Papers,  lj\.  1004;  de 
Cleni.,  IX.  lOH. 

H'alvo,  Le  Droit  Int.  Ith  ed.  h^S. 

^  Ilertslets  Map  of  Furope  by  Treaty,  I.  342. 

•Id.  382.  The  ((Mumissioners  of  liquidation  appointed  by  Great  Britain 
were  Messrs.  Colin  Ab-xander  Mackenzie  and  (leorge  Lewis  Newnham ;  the 
commissioners  of  arbitration  appointed  by  the  same  government  were 
Messrs.  (Jeorge  Hammond  and  David  Richard  Morier. 

•  For.  Kel.  1883,  97;  Id.  1888,  I.  181;  Calvo,  Le  Droit  International,  4th 
ed.  III.  45.'),  466;  Do  Martens,  Reeueil,  2   serie.  IX.  704. 

7  Mr.  Strobel  to  Mr.  Olney,  No.  47,  October  24, 1895,  MS.  dispatches  from 
Chile. 
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« 

Hy  an  agreement  signed  at  Santiago,  February  2,  1896,  the  two  goveni- 
mentM  settled  tbe  claims  directly  and  thiiH  dispoiiHed  with  the  arbitration. 
The  sum  total  of  tbe  claims  was  u]>ward  of  1,000,000  francs.  Tbe  French 
Government  accepted  in  discharge  of  them  tbe  sum  of  £5,000,  or  about 
125,000  francs.  I 

France,  Chile,  and  Pern:  Arbitration  of  olaims  on  guano  fonds. — Hy  a  ''su- 
preme decree"  of  February  9,  1882,  Chile,  then  engaged  in  a  successful 
war  with  Peru,  directed  the  sale  of  1,000,000  tons' of  guano  from  deposits 
situated  in  Peruvian  provinces  which  she  had  then  conquered  and  which, 
as  will  presently  be  seen,  paased  into  her  bands,  with  all  tbe  liens  npon 
'  them,  at  tbe  close  of  tbe  war.  By  article  13  of  tbe  decree  it  was  provide<l 
that  the  money  for  which  the  guano  was  sold  should  be  equally  divided 
between  the  Chilean  Government  and  such  Peruvian  creditors  as  were 
secured  by  pledges  of  guano;  by  article  14,  that  a  board. of  arbitratois 
should  bo  o<m8tituted  to  licpiidate  the  claims  of  the  creditors  in  question; 
and  by  article  15,  that  if,  within  a  ])eriod  of  180  days,  the  arbitrators 
should  not  be  appointed  by  common  accord  with  the  creditors,  Cbih^ 
would  appoint  them  directly.  Finally,  by  article  16  of  tbe  decree,  it  was 
declared  that  tbe  Chilean  Government  would  deposit  a  sum  equivaient  to 
the  moiety  destined  for  tbe  Peruvian  creditors  in  the  Bank  of  Engbmd. 
such  deposit  to  be  considered  as  pasHing  the  property  to  such  creditors  as 
should  in  the  manner  pointed  out  establish  a  title  to  it. 

By  the  treaty  of  ])eaco  of  October  20,  1883,  commonly  called  the  treaty 
of  Ancon,  Pwru  ceded  to  Chile,  in  perpetuity  and  nnconditionally,  the 
province  of  Tarapaca.  It  was  further  agreed  that  tbe  provinces  of  Tacna 
and  Arica  should  continue  in  the  possession  of  Chile,  subject  to  Chilean 
laws  and  authority,  for  a  period  of  ten  ye^s  from  the  date  of  the  ratifi- 
cation of  the  treaty,  and  that  at  tbe  end  of  that  term  a  popular  vote 
should  decide  to  which  country  tbe  provinces  should  finally  belong,  the 
successful  party  to  pay  to  the  other  10,000,000  Chilean  silver  dollars  or 
Peravian  soles.  By  Article  IV.  of  tb<^  treaty  tbe  supreme  decree  of  Feb- 
ruary 9,  1882,  was  confirmed,  and  it  was  provided  that,  after  the  sale  of 
tbe  million  tons  had  been  effected,  tbe  Government  of  (.'bile  would  con- 
tinue to  pay  over  to  tbe  Peiuvian  creditors  50  per  cent  of  the  net  proceeds 
of  guano  till  the  extinction  of  tbe  debt  or  the  exhaustion  of  tbe  deposits 
then  being  worked.  Article  VI.  reads  as  follows :  **The  Peruvian  creditors, 
to  whom  may  be  awarded  tlie  proceed.s  stipulated  in  Article  IV.,  must  sub- 
mit themselves,  in  proving  thoir  titles  and  in  other  procedures,  to  tbe  reg- 
ulations stated  in  the  supreme  decree  of  February  9,  1882.'^^ 

The  arbitrators  were  not  appointed  by  common  accord  within  the  period 
prescribed  for  that  purpose,  nor  did  Chile  afterwards  appoint  them  alone. 
On  the  other  hand,  by  an  agreement  signed  at  Santiago  January  8,  1890, 
called  the  Elias-Castellon  protocol,  Chile,  in  order  to  enable  Peru  to  ar- 
range her  foreign  debt  arising  out  of  loans  of  1869,  1870,  and  1872,  agreed 
to  grant  to  l*eru  tbe  50  per  cent  <leposited  or  yet  to  be  deposited  in  the 
Bank  of  England  under  the  supreme  tlecree  of  February  9,  1882,  ami  80 
per  cent  of  the  net  proceeds  since  February  9,  1882,  of  guano  taken  or  yet 
to  be  taken  from  deposits  to  which  tbe  creditors  of  Peru  were  entitled. 
The  j)rovisions  in  tlie  supreme  decree  and  the  treaty  of  ])eace  in  relation 


'  For.  Rid,  1896,  42. 
*For.  Kel.  1883,  731,732. 
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to  the  arbitration  of  the  claima  of  the  orediton  wan  not  tooallad  in  the 
protocol  of  JaDuary,  1890.  As  to  the  effeot  of  tluil  omiMion  Chile  end 
Peru  disaipreed,  the  latter  contending  that»  as  tiiA  xesnll  of  tlie  enditof 
the  ftinds  to  her,  the  previooi  stipalation  as  to  arbitEatiiMi  ftU,  whilaCiiile 
took  the  opposite  view. 

Meanwhile  France  was  pressing  npon  Cliile  tiiA  pajniMit  of  a  elaln  of 
the  Messrs.  Dreyfnss  Brothers  A  Co.,  of  Paris,  gfowiag  ont  of  a  gnaoo 
contract  which  they  made  with  the  Pemyiaa  Qorammeat  in  1868L  This 
claim  inyolved  complicated  accounts,  as  well  as  a  qoeatioo  ftoncldng  the 
relation  in  which  the  claimants  stood  to  the  PeruTian  Qovamment  under 
the  contract.^  The  Peruvian  Qovernm^t  denied  thai  anytliing  waa  doe 
to  the  olaimantSy  and  the  same  position  was  maintained  bj  Chile.  Jnly  S3^ 
lS&2f  however,  M.  Bacourt,  envoy  extraordinary  and  minltter  plenipoten- 
tiary of  France,  and  SeHor  Isidore  Erraznris,  ChUean  minister  of  foreign 
relations,  signed  at  Santiago  a  protocol  by  wliieh  it  waa  agreed  that  a 
certain  percentage  of  the  net  proceeds  of  guano  sold  by  Chile  Urom  Feb- 
ruary 9,  1882,  to  January  9,  liB90,  should  be  applied  to  anoh  olainis  of 
'* French  creditors"  of  Peru  us  should  be  allowed  by  the  eUef  Justice  of 
the  supreme  court  of  justice  of  Switzerland,  who  waa  dtdgnafced  by  the 
protocol  as  arbitrator  for  that  purpose.  Pern  vigorooaly  protested  »^inmt 
this  arrangement  as  an  attempt  to  adjust  an  nnliquidatod  and  nnaoknowl- 
edged  claim  against  her  by  a  proceeding  to  whieh  aha  waa  not  a  party; 
and  when,  in  June,  1893,  Chile  and  France  addressed  the  Swiss  Qovemaent 
on  the  subject  of  the  arbitration,  the  Peruvian  Qovomment  eontested 
their  competency  to  control  the  matter  without  ita  intervention.*  The 
Swiss  Government  gave  to  the  subject  special  oonsideratioo,  and  on  March 
24,  1894,  communicated  its  decision  to  ''all  the  states  involved  in  the 
matter"  by  sending  them  a  memorandum  in  which  its  views  were  folly 
set  forth.  Its  decision  was  to  the  effect  that  the  duties  of  the  arbitration 
would  be  accepted  on  conditiou  (1)  that  the  arbitral  tribunal  should  be 
comiiosed  of  Dr.  Matiior,  tlie  actual  president  of  the  fdderal  tribunal,  and 
two  other  memberH;  (2)  that  it  should  have  power  to  decide  upon  its  own 
jurisdiction  and  on  all  interlocutory  qucstiouH,  and  to  pronounoe  upon  all 
interventions;  and  (3)  to  determine  all  the  conditious  of  the  arbitration. 
These  terms  were  accepted  by  itll  the  interested  governments,  including 
those  of  Chile,  France,  (ireat  Britain,  and  Peru,  and  the  tribunal  wasduly 
constituted/^  The  )<:ati.^s  were  thus  opened  to  all  claims  of  creditors  of 
Pern  on  the  fund  iu  the  Bunk  of  England.  Among  the  claims  in  behalf 
of  which  p(^rsonshave  intervened  before  the  arbitral  tribunal  ore  those  of 
Landreau  and  Cochet,  in  which  interests  on  the  part  of  citizens  of  the 
United  States  have  been  alleged  to  exist.  The  arbitral  process  is  still 
pending. 

France  and  Hayti. — Under  a  protocol  similar  iu  terms  to  that  between 
Great  Britain  and  Hayti  (infra)  claims  of  French  citizens  against  the 

>  Memorial  of  the  Peruvian  minister  of  foreign  relations  of  1891,  Appendix. 

°  Kapport  du  l)d])artement  PYd<^ral  des  Affaires  £t^ang^reB  (de  Suisse) 
sur  sa  Gestion  en  1893,  30;  Memoria  que  el  Ministro  de  Estado  en  el 
Despacho  de  Relaciones  Kxteriores  presenta  al  Congreso  Ordiuario  de  1894. 

^  Rapport  dn  l)ep:irtement  tVd<^ral  des  Aftaires  £trang^res  (de  Suisse), 
1894,39;  see  id.  1896. 
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Haytian  Goyemment  wero  adjusted  by  a  mixed  commisaion  at  Port  aa 
Prince.    This  commission  was  in  session  in  July  1892. 

Fraaee  and  Mexioo. — By  a  treaty  and  a  convention,  both  conclnded 
March  9, 1839,  it  was  agreed  to  submit  to  a  third  power  the  decision  of  cer- 
tain questions  growing  out  of  the  then  recent  hostilities  between  France 
nn<l  Mexico.  Her  Britannic  Majesty  was  afterwards  chosen  as  arbitrator. 
8he  rendered,  August  1,  1844,  the  following  award:' 

"We,  Victoria,  by  the  grace  of  God,  Queen  of  the  United  Kingdom  of 
Gront  Britain  and  Ireland,  having  accepted  the  Office  of  Arbiter,  which  has 
been  conferred  upon  us  by  His  Majesty  the  King  of  the  French  and  by  the 
President  of  the  Republic  of  Mexico,  by  virtue  of  the  notes  delivered  to 
onr  secretary  of  state  for  Foreign  Affairs  on  the  26th  of  .June,  and  on  the 
8th  of  July  1843,  by  the  plenipotentiaries  of  His  Majesty  and  of  the  Pres- 
ident, respectively,  with  a  view  of  terminating  the  differences  which 
have  Arisen  between  the  French  and  Mexican  Governments,  on  certain 
points  reserved  by  the  Treaty,  and  alHo  by  the  convention,  concluded  be- 
tween those  Governments  on  the  9th  of  March,  1839,  which  points  are 
stated  in  the  Treaty  and  convention  as  follows : 

"  Treaty,  article  '2, 

'"In  order  to  facilitate  the  prompt  re-establishment  of  a  mutual  good 
will  between  the  two  nations,  the  contracting  x><'irties  agree  to  submit  to 
the  decision  of  a  third  Power  the  two  questions,  namely : 

"'1st.  Whether  Mexico  has  a  right  to  claim  from  France  either  the  res- 
titution of  the  Mexican  ships  of  war  captured  by  the  French  forces  sub- 
sequently to  the  surrender  of  the  fortress  of  Ulloa,  or  a  compensation  for 
the  value  of  the  said  ships  in  case  the  French  Government  should  have 
already  disposed  of  them. 

*'*2ndly.  Whether  there  is  ground  for  allowing  the  indemnities  which 
might  be  claimed  <m  the  i»ne  side  by  tlio  French  who  have  suffered  injury 
in  oonoequence  of  the  law  of  expnlNioii ;  on  the  other  side,  by  the  Mexicans 
who  have  had  to  suffer  the  cousc([uence8  of  hostilities  posterior  to  the  26th 
of  November  last.' 

"Convention,  Article  2. 

"  'The  question  whether  tlie  Mexican  ships  and  their  cargoes  which  were 
sequestered  durin<^  the  blockade,  and  .subsequently  captured  by  the  French 
in  consequence  of  the  declaration  of  war,  ought  to  be  considered  as  legally 
acr^nired  to  the  ca])tor8,  shall  be  submitted  to  the  arbitration  of  a  Third 
Power,  according  as  it  is  declared  in  article  2nd  of  the  Treaty  of  this  day.' 

'*  Having  attentively  and  impartially  considered  the  points  thus  sub- 
mitted to  us,  and  having  carefully  weighed  every  transaction  that  took 
place  between  the  parties  from  the  16th  of  April  1838  until  the  couclusion 
of  the  Treaty  of  the  9th  of  Mareh  1839, 

"  Declare,  that, 

*'  With  regard  to  the  first  point  stated  in  the  second  article  of  the  Treaty 
and  also  in  the  convention,  whether  Mexico  has  the  right  to  claim  from 
France  either  the  restitution  of  tlie  Mexican  ships  of  war  captured  by  the 
French  Forces  subsequently  to  the  surrender  of  the  fortress  of  Ulloa  or  a 
compensation  for  the  value  of  the  said  ships,  in  case  the  French  govern- 
ment shoidd  have  already  dis])08e(l  of  them,  and  whether  the  Mexican 


>  De  Clercci,  V.  193. 
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Hbips  and  their  cargoes^  which  were  sequestered  daring  the  blockade,  and 
subsequently  captured  by  the  French  in  c<»n8e<|uence  of  the  declaration  of 
war,  ought  to  bo  considered  as  legally  acquired  to  the  captors; 

"We  are  of  opinion  that  after  the  departure  of  the  French  Plenipoten- 
tiary from  Mexico,  and  the  notification  which  accompanied  his  departnre, 
followed  by  the  hostile  operations  on  the  part  of  the  French  against  the 
Fortress  of  San  Juan  de  Ulloa,  and  the  Mexican  ilcet,  and  the  actual  dec- 
laration of  war  by  the  Mexican  Government;  and  the  expulsion  of  the 
French  subjects  from  its  t«'rritory,  there  was  a  state  of  war  between  the 
two  countries,  and  that  the  terms  of  the  Treaty  and  Convention  recog- 
nized its  existence; 

**  Consequently,  that  France  is  not  bound  to  make  restitution  o£,  or  give 
compensation  for,  the  ships  mentioned  in  the  Treaty;  or  for  the  ships  and 
cargoes  referred  to  in  the  second  article  of  the  convention. 

"With  regard  to  the  second  point  stated  in  the  second  article  of  the 
Treaty  we  are  of  opinion  that  neither  the  French  subjects,  nor  the  Mexi- 
cauF,  are  entitled  to  any  indcnniity ;  the  acts  of  both  countries  being  jus- 
tified by  the  state  of  hostilities  between  them. 

"Given  in  duplicate,  under  our  hand  and  seal  at  our  court  at  Windsor 
Ciistle  this  First  day  of  August,  One  Thousand  eight  hnudred  and  forty- 
four  iu  the  8th  year  of  our  Keign. 

"Victoria. 

"Abkrdeen." 

France  and  the  Netherlands. — By  Article  VIII.  of  the  treaty  of  November 
20,  1H15,  heretofore  referred  to,  special  provision  was  made  for  the  settle- 
ment by  a  commisnion  of  arbitration  of  the  question  growing  out  of 
the  refusal  of  Frjiiiro  to  recognize  the  claim  of  the  Netherlands  for  the 
])aynient  by  the  fornu'r  of  the  interest  on  tin-  debt  of  Holland  for  the  half 
years  of  March  aiul  S(*]>teniber  1813.  It  was  provided  that  the  conimis- 
8i<m  should  <'onsist  of  seven  members,  two  of  whom  should  bo  named  by 
tiie  Frenctli  Governuu'ut  an<l  two  by  the  (jovornment  of  the  Netherlands, 
'i'ho  three  rnuainiu^  comuiissioners  were  to  be  chosen  from  "States 
deci<]e<lly  neuter^*  and  having  "no  interest  i»i  tluMiuestion,  s»ich  as  Russia. 
(Jreat  Britain,  Swrdm,  Denmark,  and  the  Kiujjcdom  of  Naples;"  and  of 
these  three  neutral  coinniissionerH  one  was  to  bo  name<l  by  France  and  one 
bv  the  Ni'therlands  and  the  tliird  bv  tlu'  two  tlius  chosen.  The  commis- 
sion  was  r<Miuire<l  to  meet  in  Paris  Fehrnary  1,  1X1(5.  The  members  were 
the  Prince  of  ('a'^t<»l(irala,  the^  Mar«|ui8  of  Marialva,  (Jeneral  de  Walters- 
dorfl",  liaron  Pastpilrr,  tlu^  (liexalier  de  My<',  liaron  lirierre  de  Surgy,  and 
(ien<'ral  d«'  l\a;;«'I.  At  tlnir  session  of  October  HJ,  1S16,  their  proceedings, 
as  officially  protocoli/.ed.  w«'re  as  f«dlows:  ' 

'*No.  \\\.—I!(porl  of  the  sitthuj  of  JVedmsday,  October  16,  ISlfl, 

"All  the  ineiuhers  present. 

••The  miimtes  of  the  last  meeting  were  read  and  ajtproved.  as  well  as 
the  draft  of  the  deeision  to  he  made,  on  tin*  one  hj'pothesis  or  the  other,  iu 
favor  of  I'ranee  or  of  the  Kingdom  of  the  Netherlands. 

'  Th(5  ^ersion  here  given  is  a  translation  of  a  copy  of  the  original 
record,  in  French,  graciously  furnished  to  mo  by  the  Government  of  the 
Netherlands. 
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''General  de  Fagel  took  the  floor  and  explained  the  reasona  that  induced 
him  to  vote  in  favor  of  the  Goyemmont  of  the  Netherlands. 

''  Baron  Paaqnier  likewise  explained  the  considerations  in  support  of  his 
conclusions  in  favor  of  the  French  Government. 

'*  The  Chevalier  de  Bye  similarly  stated  his  views,  and  concluded  in  favor 
of  the  Government  of  the  Netherlands. 

''Baron  Brierre  de  Surgy  explained  his  reasons  in  favor  of  the  French 
Government. 

''General  de  Waltersdorff  set  forth  his  reasons  in  favor  of  the  Govern- 
ment of  the  Netherlands. 

''  His  Excellency  the  Marquis  de  Marialva  called  the  attention  of  the 
commission  to  the  fact  that  there  were  still  one  or  two  questions  on  which 
he  wished  to  be  enlightened ;  that  he  therefore  begged  his  colleagues  to 
allow  him  to  defer  his  decision  till  they  had  spoken  a  second  time,  as  he 
was  certain  he  would  find  in  their  remarks  all  the  information  he  needed 
to  settle  his  opinion. 

"His  Excellency  the  Prince  de  Casteloicala  followed,  setting  forth  the 
reasons  that  led  him  to  vote  in  favor  of  the  French  Government. 

"The  members  of  the  commission,  beginning  with  General  de  Fagel  and 
down  to  Gtoneral  ile  Waltersdorif,  inclusively,  took  the  floor  again  in  the 
prescribed  order,  and,  after  some  new  observations  and  new  explanations 
of  the  opinions  which  they  had  already  expressed,  declared  that  they 
persisteil  in  them. 

"His  Excellency  the  Marquis  de  Marialva  stated  that  the  doubts  which 
he  had  entertained  on  the  first  round  of  the  discussion  hiul  T>een  removed 
on  the  second,  and  that  he  voted  in  favor  of  the  French  Government. 

"  His  Excellency  the  Prince  of  Casteloicala  declared  that  he  continued  to 
be  of  the  opinion  which  he  had  already  announced  in  favor  of  the  French 
Government,  after  which  His  Excellency,  in  his  quality  of  president  of 
the  commission,  declared  the  discussion  closed. 

"They  then  proceeded  to  the  counting  of  the  votes,  and  after  all  the  mem- 
bers of  the  commiHsion  had  rea<l  their  conclusions  in  the  order  prescribed 
it  was  found  that  the  question  which  the  commission  had  to  settle  was 
decided  in  favor  of  the  French  Government  by  a  majority  of  four  votes  to 
three,  viz,  in  favor  of  the  French  Government,  Baron  Pasquier,  Baron 
Brierre  de  Surgy,  His  Excellency  the  Marquis  de  Marialva,  His  Excellency 
the  Prince  de  Castelcicala;  in  favor  of  the  Kingdom  of  the  Netherlands, 
General  de  Fagel,  the  (Jhevalier  do  Bye,  and  General  de  Walterstorfl*.  In 
consequence,  the  decision  of  the  commission  wjis  engroHsed  according  to 
the  draft  adopted,  was  nigned  at  once  by  all  the  members,  and  was 
entered  in  the  present  minutes.  The  said  decision  is  of  the  following 
tenor: 

"The  commission  of  arbitration,  &c.,  &c. 

"Afterwards  three  original  copies  were  made  which  were  signed  by  all 
the  members,  and  His  Excellency  the  president  of  the  conmiission  was 
requested  to  forward  one  to  His  Exrellency  the  Duke  de  Richelieu,  minis- 
ter of  state  for  foreign  afi'airH  of  His  Very  Christian  Majesty,  and  another 
to  the  envoy  extniordinary  and  minister  plenipotentiary  of  His  Majesty 
the  King  of  the  Netherlands  at  the  court  of  France,  the  third  to  remain 
annexed  to  these  minutes. 
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''After  deliberation,  the  commiaaion  deeided  thsl  all  the  atatumiwtii  and 
written  docdments  sabmitted  to  the  oominiiwtim,  aa  wall  aa  the  mfaiQtBt  of 
ita  meetings  and  all  other  papers  which  were  in  the  handa  of  the  elerk, 
should  be  deposited  in  the  department  of  fbieign  affiaira  of  Hia  Most 
Christian  Mi^estyi  as  a  oontinnation  of  the  protoool  of  the  oonteeaees 
held  at  Paris  by  the  ministezs  of  the  Ibor  powec%  and  to  be  kept  in  the 
same  place  in  order  that  the  intereated  partiea  mi^t  refer  to  them  when- 
ever it  should  be  heedfdl.  In  conaeqnenocy  the  clerk  waa  directed  to  pat 
the  saidpapera  together  in  a  parcel,  which  ahonld  be  aealed  with  the  seal 
of  His  Excellency  the  president  of  the  commiaaion,  to  be  giTen  into  the 
hands  of  His  Excellency  the  minister  for  foreign  aiEaira  of  fVanca^  with 
the  request  that  the  parcel  should  never  be  opened  eampt  by  an  order 
signed  by  His  Excellency. 

''  His  Ei^ceUency  the  president  of  the  oommisaion  will  reqneat  Hia  Excel- 
lency the  minister  for  foreign  affaire  to  receive  an  offlolal  certificate  of  the 
deposit  thus  placed  in  his  hands.  The  clerk  is  authorised  before  dosing 
the  parcel  to  exchange  the  original  papera  which  have  been  prodneed  by 
the  parties,  and  which  may  be  claimed  by  them,  and  to  replace  them  with 
certified  copies. 

''  The  minutes  of  the  present  meeting  were  read  and  approved. 

''The  commission  having  thna  concluded  the  work  whieh  waa  entmated 
to  it  the  president  declared  that  it  waa  dissolved,  and  all  the  membeis 
signed  the  present  record. 

''  No.  XXXI.— DecMen  of  ike  arhUral  ammi$§iam  iatfUuM  aooMnitef  to  mrikie 

8  of  the  ooHvenUon  of  November  SO,  28XS, 

''The  arbitral  coinmission,  name<l  according  to  article  8  of  the  conven- 
tion of  November  20,  1815,  to  decide  which  of  the  two  governments,  the 
French  Clovemmcut  or  that  of  the  Netherlands,  should  be  obliged  to  pay 
the  overdue  interest  on  the  debt  of  Holland,  which  was  not  paid  for  the 
half  yearH  (aiding  March  and  September  1813,  taking  as  a  basis  the  provi- 
sions of  the  Treaty  of  Paris  of  May  30,  18U;  and  whether  the  reimburse- 
ment, which  the  Government  of  the  Netherlands  shall  in  that  case  make 
to  France,  in  bonds  of  countries  reunited  to  its  crown  and  separated  from 
France,  may  1)0  exacted  without  deducting  the  arrears  of  interest  due  on 
the  debt  of  Holland  in  1813. 

"After  having  taken  cognizance,  first,  of  the  statement  of  the  commis- 
sioner of  a(;count8  of  His  ^fajosty  the  King  of  the  Netherlands,  dated  June 
10,  1816;  second,  of  tlio  statement  of  the  commissioners  of  accounts  of  His 
Most  Christian  Majesty  of  the  same  date;  third,  of  theanswer  of  the  com- 
missioner of  accounts  of  His  Majesty  the  King  of  the  Netherlands,  dateil 
June  18, 1816,  as  well  as  of  the  proofs  which  accompanied  these  different 
statements,  having  taken  as  basis  of  its  decision  the  provisions  of  the 
Treaty  of  Paris  of  May  30,  1814. 

"Has  decided  by  a  majority, 

"That  the  interest  on  the  debt  of  Holland  which  may  not  have  been  paid 
for  the  half  years  ending  March  and  September  1813,  must  be  paid  by  the 
Qovernmeut  of  the  Netherlands,  and  that  the  reimbursement  which  the 
Government  of  the  Netherlands  shall,  in  that  case,  make  to  France  in 
bonds  of  countries  now  belonging  to  its  orown  and  separated  from  France, 
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may  be  exacted  withoat  deducting  fVom  the  stock  of  the  debt  of  Holland 
the  interest  due  in  1813. 
"Paris,  October  16, 18ia 

"Prince  of  Castelcicala. 

"Marquis  of  Marialva. 

"  Waltersdorff. 

"Pasquier. 

"P.  J.  DE  Bye. 

"  Brierre-Surgt. 

"R.  Fagel."* 

Fianoe  and  the  Ketherlands :  Award  of  the  Emperor  of  Eusiia  at  to  the  hoimdary 
between  France  and  Dutch  Guiana. — ^For  many  years  a  difference  existed  be- 
tween France  and  the  Netherlands  as  to  the  lines  separating  their  colonies 
in  Ouiana.  While  it  was  agreed  that  the  river  Maroni  formed  the  com- 
mon boundary,  yet  a  difference  arose  from  the  fact  that  that  river,  at  some 
distance  from  the  coast,  divides  into  two  branches,  respectively  called  the 
Ava  (or  Awa)  and  the  Tapanahoni.  The  Dutch  insisted  on  the  former 
branch,  the  French  on  the  latter.  By  a  convention  signed  at  Paris  No- 
vember 29, 1888,  and  subsequently  approved  by  the  parliameuts  of  the  two 
countries,  France  and  the  Netherlands  agreed  to  submit  this  dispute  to  an 
arbitrator.'  Having  chosen  for  that  office  the  £mperor  of  Russia,  they 
sought  his  acceptance  of  it  by  means  of  identic  notes,  addressed  to  the 
I^iissian  minister  for  foreign  affairs.  In  due  time  they  were  notified  of 
the  Emperor's  acceptance;  and  they  afterward  submitted  to  him,  in  ac- 
cordance with  the  convention,  their  statements  and  proofs,  which  were 
simnltaneously  presented  to  M.  de  Giers,  Russian  minister  for  foreign 
affairs,  by  the  representatives  of  the  two  governments,  in  order  that  they 
might  be  laid  before  the  arbitrator.  No  exchange  of  the  docuniouts  was 
made  or  requested.  The  Emperor  appointed  a  commission  to  examine  the 
sabject  in  controversy ;  and  his  award,  bearing  date  May  13-25,  1891,  was 
communicated  to  the  parties  through  the  usual  diplomatic  channels. 

"Nous,  Alexandre  III.  par  la  grdce  de  Dieu,  Empereur  de  toutes  les 
Rossies, 

"Le  Gouvemement  des  Pays-Bas  ayant  rdsolu,  aux  ternies  d'une  Con- 
vention  conclue  entre  les  deux  pays,  le  29  novembre  1888,  do  mettre  iin  li 
Tamiable  au  diffdrend  qui  existe  touchant  les  limites  de  leurs  colonies 
respectives  de  la  Gnyane  franyaise  et  de  Surinam,  et  de  remettre  ii  uu 
arbitre  le  soin  de  procdder  :\  cette  d61imitation,  nous  ont  adrcsso  la  demaude 
de  nous  charger  de  cet  arbitrage; 

"  Voulant  rdpondre  h  la  confiance  que  les  deux  puissances  litigantes  nous 


'The  original  text  of  the  decision  is:  Que  les  int<^rcts  de  la  dette  <1e 
Hollande,  qni  n'auroicnt  pas  4t6  acquitt<5s  pour  les  semestres  de  marset  de 
septembre  1813,  doivent  ^tre  pay<!^s  par  le  gouvemement  des  Pays-Bns,  et 
que  le  remboursemcnt  que  lo  gouvemement  des  Pays-Bas  sera  dans  le  cas 
de  faire  h  la  France  des  inscriptions  de  dottes  des  pays  rcunis  &  sa  con- 
ronne  et  d^tach<^s  de  la  France,  pent  ctre  exigible  sans  d(5duction  des  rentes 
de  la  dette  de  Hollande  arri^r^es  sur  les  <^ch6ances  de  1813. 

>De  Martens,  Nouveau  Recueil  G<^ndral  de  Traits,  Denxi^me  s^rie,  XYI. 
781. 
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ont  ainai  t^moign^,  et  aprte  avoir  le^a  I'aMiiXMioe  de  lean  GoaTvne- 
ments  d'aooepter  notre  ddcision  oomme  Jugement  anprtene  efe  aana  appel 
et  de  B'y  soumettre  sans  aucane  reserve,  nous  avont  aoeapM  la  mtaion  de 
i^aondre  comme  arbitre  le  diff^rend  qui  lee  dlviaeet  nous  tenooa  poor  Jnito 
de  prononcer  la  sentence  sniTante: 

''  Consid^rant  que  la  Convention  da  28  aoftt  1817,  qui  a  flz^  lee  oonditions 
de  la  ritstitation  de  la  Gnyane  fran^aiae  h  la  Fnnbe  par  le  Portagal  n'a 
Jamais  6t6  reconnne  par  les  Pays-Baa; 

^'Qa'en  ontre  cette  Convention  ne  aaorait  aerrir  de  baae  pour  r^aoadie 
la  question  en  litige,  vu  que  le  Portugal,  qui  avait  pria  pooee— ion,  en 
vertu  da  trait<$  d'Utreoht  de  1713,  d'une  partie  de  la  Gnyane  fnui9alae,iie 
pouvait  restitner  ^  la  France  en  1815  que  le  territoire  qni  loi  arait  6t6 
o6d6:  or  lea  limites  de  ce  territoire  ne  so  tronvent  nullemeat  d^flniet  par 
le  traits  d'Utrecht  de  1713; 

"Consid<^rant,  d'autre  part: 

''Quo  le  Gouvemement  hollandaia,  ainai  quo  le  d^montiant  dea  fidta 
non  c<)nte8t<^a  par  le  Gouvemement  fhingaia,  entretenait  2i  la  fin  da  liMe 
dernier  dea  postes  militairea  snr  PAwa; 

*<Que  lea  autorit<^B  frangaiaes  de  la  Guyaoe  ont  mafntee  foia  reoonna  lea 
n^gre8  <^tablis  sur  le  territoire  contests  comme  dependant  mtfdiatement 
ou  immi^diatement .  de  la  domination  hollandaiae,  et  que  eea  antoritte 
n*entraient  en  relation  avec  lea  tribns  indigenes  habitant  oe  territoire  que 
par  Pentremiae  et  en  prdaenco  du  repr^aentant  dea  autoritte  hoUandaiaea; 

''Qu'il  eat  admia  nana  con  teste  p:ir  lea  deux  paya  iut^reas^  qoe  le  fleave 
Maroniy  k  partir  de  aa  aonrce,  doit  servir  de  limite  entre  lean  colonies 
respectives ; 

''Quo  la  commission  mixte  do  1861  a  reoueilli  dea  donn<^  en  fovenr  de 
la  roconuuisstuico  de  TAwa  comine  coiirs  8up<^rienr  dn  Maroni; 

"Par  res  motifs: 

"Nous  di^claroiis  (pio  I'Awa  doit  (Hre  coiislddrd  comme  fleuve  limitrophe, 
devant  sorvir  d»i  frontiiTo  cntre  les  deux  posscssious. 

"£u  vertu  do  cette  df^cision  arbitrale,  lo  territoire  en  amont  du  confluent 
des  rivieres  Awn  vt  Tupnnabiii  doit  nppartenir  d<^sormais  li  la  Hollande, 
sans  pr(^jii(Iico,  toutefois,  de^s  droits  aciinis,  bona  fide,  par  les  resaortissanta 
frau^ais  dans  les  limites  du  territoire  qui  avait  C't<S  en  litige. 

''Fait  h  (Jatchina,  lo  13-25  niai  1891. 

' '  8ign(^ :  Albxandhb. 

*'  Contresignd :  OiRRS." ' 

France  and  Nicaragua:  ('ask  of  thk  ''Puake.*- — In  November  1874  some 
cases  of  arms  were  seized  by  tbo  Nicaraj^uan  authorities  on  boanl  of  tho 
Fren<'li  shii*  Pharvj  at  C'orinto,  and  were  con(iseat4?d.  The  master  of 
tb:'  ship  protested  against  those  measures  as  violative  both  of  the  law  of 
nations  and  of  the  treaty  of  amity  and  eommerce  between  the  two  coun- 
tries. The  Freneh  (iovemment  having  intf?rvened  in  the  matter,  the 
Government  of  Nicaragua  proposed  to  submit  the  difference  to  the  arbi- 
tration of  the  court  of  cassation  at  ParJH.  This  ])roposal  was  accepte<l, 
and  by  a  convention  of  October  15, 1879,  tho  eourt  was  empowered  to  take 


>  Tlio  substance  of  this  decision  is  that  the  boundary  is  formed  by  the 
Awa,  the  river  claimed  by  the  Dutch. 
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the  case  into  coneidcration  and  to  render  a  final  award.  The  procedure 
in  the  arbitration  was  regulated  by  the  court.  A  final  decision  was  ren- 
derod  July  19,  1880.    It  was  as  follows :  ^ 

"On  the  plea  of  res  judicata  set  up  by  the  Republic  of  Nicaragua,  and 
founded  on  the  judgment  rendered  Juno  14, 1876,  by  the  supreme  court  of 
justice  of  Leon,  in  the  proceedings  against  Captain  William  Alard. 

''Whereas  the  difference  tho  determination  of  which  is  submitted  to  the 
arbitration  of  the  court,  has  ari.sen  between  the  French  Government  an<l 
the  Republic  of  Nicaragua  on  account  of  the  seizure,  made  on  board  the 
ship  Phare  by  the  authorities  of  Corinto,  of  arms  and  munitions  belonging 
to  Captain  Alard;  whereas  the  Frencli  Oovernment,  considering  this  act  to 
be  contrary  to  the  law  of  nations  and  to  the  stipulations  of  the  treaty  of 
commerce  with  Nicaragua  of  April  11,  1859,  has  in  vain  demanded,  under 
the  conditions  prescribed  by  article  35  of  the  said  treaty,  the  reparation 
of  the  damage  caused  to  one  of  its  nationals;  and  whereas  there  followed 
a  long  correspondence,  and,  after  the  diplomatic  discussion  was  deemed 
to  be  exhausted,  the  Government  of  Nicaragua  proposed,  as  a  means  of 
ending  the  difference,  to  submit  it  to  the  arbitration  of  the  court  of  cas- 
sation of  France;  and  whereas,  this  proposition  having  been  agree<l  to, 
a  convention  was  on  October  15,  1879,  concluded/  the  terms  of  which,  con- 
formably to  the  understandings  expressed  in  the  diplomatic  correspondence, 
precisely  determined  the  object  of  the  arbitration,  and  nne<|uivocally  de- 
fined the  powers  which,  by  common  accord,  the  parties  had  conferred  on 
the  court;  whereas  it  was  expressly  agreed  by  the  said  convention  that 
the  court  should  have  power  not  only  to  take  into  consideration  all  the 
facts  on  which  the  claim  was  based,  but  also,  in  case  Nicaragua  should  be 
deemed  responsible,  to  fix  the  indemnity  which  should  be  i)aid  to  Captain 
Alard;  whereas,  in  the  ]»rescnco  of  such  stipulations,  it  is  impossible  not 
to  recognize  the  fact  that  it  was  the  common  intention  of  the  two  govern- 
ments to  invest  the  arbitral  tribunal  with  all  power  and  jurisdiction  for 
the  purpose  of  reviewing  and  estimating  the  litigated  facts  as  a  whole, 
and  of  pronouncing  definitively  on  the  dittVrenee  which  had  arisen  be- 
tween them,  independently  of  what  was  decided  by  the  judicial  authority 
of  Nicaragua  in  respect  of  Captain  Alard. 

"  The  plea  is  rejected ; 

''And  deciding  the  case  on  its  merits: 

"Seeing  that  it  appears  by  the  documents  produced  that  Captain  Alard, 
having  left  Bordeaux  on  the  ship  PA  art' at  the  end  of  the  year  1873,  was 
met,  in  June  1871,  at  Ama])ala  (Honduras)  by  the  French  barque  Jvan- 
Pierre,  which  brought  him  a  certain  number  of  cases  of  firearms  called 
rifles,  with  a  supply  of  cartridges;  that  these  oases,  having  been  trans- 
shipped to  the  PharCf  were  on  board  of  her  when  at  three  ditterent  times, 
June  18,  October  6,  and  November  17,  the  ship  cast  anchor  at  Corinto,  the 
principal  port  of  the  Republic  of  Nicaragua;  that  a  few  days  after  the 
entry  of  the  ship  into  the  ]>ort  on  the  last  occasion  those  arms  and  muni- 
tions were  seized  on  board  by  the  authorities  of  Corinto; 

**  Seeing  that,  according  to  the  claim  of  Nicaragua,  the  seizure  was 

>  The  version  hen^  given  is  a  translation  from  the  French  text  of  the 
award,  as  printed  in  De  Card  s  Lcs  Destinees  do  ^Arbitrage  International, 
237. 
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Justified  (1)  becaase,  contrary  to  the  prohibitions  of  the  loeal  legtelatioiif 
Captain  Alard  had  introduced  the  said  arms  and  munitions  as  contraband 
into  the  port  of  Corinto,  and  (2)  because  he  had  attempted  to  introdnoe 
them  into  the  territory  of  Nicaragua; 

"  Considering^  as  to  the  first  reason,  that  the  local  legislation,  notably 
the  executive  decree  of  July  3,  1849,  and  the  federal  customs  law  of  Feb- 
27,  1837,  authorized  in  a  general  manner  the  seizure  of  all  things  not  en- 
tered on  the  manifest,  and,  besides  treating  as  contraband  the  commerce  in 
articles  the  importation  or  exportation  of  which  was  prohibited,  specially 
authorized  the  seizure  of  arms  introduced  without  the  prior  permission  of 
the  government,  their  introduction  being  lawful  under  the  terms  of  said 
laws,  only  when  it  was  so  authorized; 

*'  But  considering  that  it  is  not  established  that  there  was  on  thejiart  of 
Captain  Alard  any  violation  of  the  provisions  of  the  law  either  as  to  the 
obligations  relative  to  the  manifest  or  as  to  the  regulations  touching  the 
introduction  of  arniH  of  war; 

''That,  on  the  one  hand  indeed,  the  arms  that  were  seized  appeared  on 
the  manifest  of  November  10,  1874,  which  expressly  disclosed  'fonr  cases 
of  muskets,  two  packages  of  revolvers,  three  cases  of  cartridges ; '  that,  as 
a  fact,  those  detailed  descriptions  were  not  found  in  the  manifests  of  June  18 
and  October  G  relative  to  the  two  proceeding  V03  ages ;  but  that,  even  admit- 
ting that  there  had  been  an  omission  and  defect  in  those  two  manifests, 
the  irregularity  would  have  been  covered  by  the  last  manifest  of  Novem- 
ber 16,  and  could  not  in  any  case,  after  Captain  Alard  had  put  himself 
right,  justify  the  seizure,  which  would  have  been  just  and  lawful  only  if 
it  had  taken  place  at  the  moment  when  the  ofi'ense  was  committed  and 
ascertained ; 

"That,  on  the  other  hand,  the  introduction  of  a  thing  by  a  port  or  into 
a  port  consists  not  in  the  simple  fact  of  entering  the  port,  but  in  that  of 
going  b(*yond  the  line  of  the  (Mistoni-house  and  transporting  the  merchan- 
dise into  the  interior  of  the  country;  that  article  11  of  the  federal  law, 
which  forbids  all  conununication  'with  the  port' before  the  deposit  of 
the  manifest,  itself  indicates  that  what  the  law  means  by  the  port  is  the 
town  and  not  the  space  where  ships  anchor;  that  fraudulent  introduction 
is  not  ]>redicated  of  a  ship  which  enters  the  port  and  submits  itself  to  the 
fornnilities  of  the  maritime  cnstom-honse ;  that  such  was  the  situation  of 
the  Phare  on  November  22  and  30,  the  dates  of  the  seizure;  that  it  doubt- 
less belonged  to  the  local  authority,  if  on  any  ground  it  considered  the 
presence  of  arms  in  the  portof  Corinto  to  1)e  dangerous,  to  refuse  to  allow 
the  captain  to  remain  there;  but  tliat  it  conld  not,  when  the  existence  of 
those  arms  on  board  was  regularly  revealed  by  the  manifest,  make  the 
seizure  on  the  pretext  of  a  fraudulent  introduction ; 

"Considering,  as  to  the  alleged  attempt  at  clandestine  introduction, 
that  article  53  of  the  decree  of  July  22,  1861,  containing  a  regulation  for 
the  custom-lumse  of  Corinto,  directs  that  articles  shall  be  seized  when 
there  shall  hi*  vlw  aitempt  clandestinely  to  introduee  them;  that  thus,  in 
point  of  law,  the  attempt  to  introdnce,  as  well  as  the  consummated  intro- 
ducti(m,  is  capable  of  justifying  the  seizure;  but  that  it  is  necessary  that 
the  attempt  should  be  established  in  its  essential  features;  that,  accord- 
ing to  Nicaragua,  th<»act8  which  impressiMl  that  character  upon  the  trans- 
action in  question  consisted  (1)  in  the  fact  tliat  the  arms,  though  they 
remained  on  board  of  the  Phare  from  the  month  of  June  to  November  22, 
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1874y  the  date  of  the  first  act  of  seizure,  were  not  manifested  either  on 
Jane  18,  when  the  Phare  first  entered  Corinto,  or  on  October  6,  when  she 
made  her  second  voyage ;  (2)  in  the  fact  that,  on  the  latter  voyage,  at  the 
moment  when  the  Phare  came  into  the  port  of  Corinto,  the  second  officer 
went  in  a  small  boat  to  request  of  the  commandant  permission,  which  was 
refused  him,  to  cast  anchor  near  the  point  of  Castanones;  (3)  in  the  fact 
that  finally,  on  the  same  voyage,  a  musket  was  sent  to  Mr.  Pedro  Brenes 
and  transmitted  by  the  latter,  as  a  sample,  to  Mr.  Guyot,  agent  of  Cap- 
tain Alard,  at  Leon ;  but  that  these  facts,  even  admitting  that  they  were 
accomplislied  with  the  design,  ascribed  by  the  Government  of  Nicaragua 
to  Captain  Alard,  of  clandestinely  introducing  warlike  arms  into  the  port 
and  on  the  territory  of  the  republic,  constituted  merely  preparatory  acts, 
and  could  not  be  considered  as  the  beginning  of  the  execution  of  the 
crime  or  us  a  punishable  attempt,  which  alone  could  have  justified  the 
seizure  which  the  Government  of  Nicaragua  thought  it  its  duty  to  order. 

''Seeing  that,  from  all  that  precedes,  it  follows  that  the  damage  caused 
to  Captain  Alard  in  respect  of  his  property  is  not  explained  away  by  any 
act  legally  and  juridically  imputable  to  him;  thitt  if,  nevertheless,  the 
Government  of  Nicaragua  decided  to  onle.r  the  measure  which  occasioned 
the  damage,  it  clearly  appears  irom  all  the  diplomatic  correspondence  and 
from  the  evidence  collected  on  the  investigation  at  Corinto  that  it  was 
for  an  en<l  purely  political,  with  the  idea  of  social  conservation,  and  with 
a  view  to  prevent  the  arms  seized  from  falling  into  the  hands  of  a  revolu- 
tionary party  whose  maiicruvres  and  designs  the  government  was  then 
engaged  in  foiling ;  that  if,  having  been  adopt'Cd  under  such  conditions, 
measures  of  that  nature  couHtituted  acts  of  legitimate  defense,  it  is  never- 
theless true  that  they  could  be  carried  out  only  on  the  responsibility  of 
the  government  which  thought  it  right  U^  adopt  them  and  under  the  obli- 
gation to  make  reparation  to  those  who  were  the  victims  of  the  damage 
thus  caused;  that  from  this  point  of  view  therefore,  and  for  reasons  of 
this  kind,  the  Government  of  Niguraguit  ought  to  be  declared  responsible. 

^*  Considering,  in  what  concerns  the  indemnity  to  be  paid  to  Captain 
Alard,  that  the  documents  produced,  and  especially  the  appraisements 
made  at  Corinto,  afford  the  necessary  elements  for  determining  the  amount, 
and  that  a  sufficient  indemnity  will  be  made  to  Captain  Alard  by  allowing 
to  him  the  following  amounts:  (1)  The  sum  of  39,720  francs  for  the  value 
of  the  muskets  on  board  of  the  Phare  at  the  date  of  the  seizure,  at  the 
rate  of  40  francs  each;  (2)  the  sum  of  600  francs,  at  which  the  value  of  the 
cartridges  seized  has  been  fixed. 

**  On  these  grounds  the  (iovernment  of  Nicaragua  is  declared  responsible. 

*^  The  indemnity  to  be  paid  to  Captain  Alard  is  conse(iuently  fixed  at  the 
sani  total  of  40,320  francs,  with  interest  on  these  damages  at  the  rate  of 
12  per  cent  a  year  from  November  30,  1874,  the  date  of  the  last  act  of 
seizure. 

*'The  expenses  are  to  be  borne  by  the  Government  of  Nicaragua. '' 

Fraaoe  and  Spain:  Questions  of  Prize. — *'We,'  Willliam  III.,  by  the  grace 
of  God,  King  of  the  Netherlands,  Trince  of  Orange-Nassau,  Grand  Duke 
of  Luxemburg,  &;c.,  &c.,  &c. 

'^  Having  accepted  the  functions  of  arbitrator,  which  have  been  con- 

1  The  agreement  of  arbitration  and  the  French  text  of  the  award  may  be  J 

foand  in  De  Clercq,  VI.  81, 170.  ^ 
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ferrod  apon  us  by  the  iioto  of  the  miniHter  resident  of  Spain  and  that  of 
the  envoy  extraordinary  and  niininter  plenipotentiary  of  France  to  oar 
minister  of  foreign  alVairs,  dated  respectively  Febrnary  27  and  March  28, 
1851,  in  virtue  of  a  declaration  signed  between  those  powers  at  Madrid  on 
the  15th  of  February  1851,  in  the  ditference  that  has  arisen  between  them 
on  the  subject  of  the  ships  I'eloz  Mariana^  \  ictvria,  and  the  Ft^M,  seized 
respe(;tively  February  22,  1823,  Jnly  15  of  the  same  year,  and  January  12, 
1824; 

'^Animated  with  the  sincere  desire  to  respond  by  a  scmpnlons  and  im- 
partial decision  to  the  coufldeuce  that  the  High  interested  Parties  have 
evidenced  and  to  give  them  a  new  pledge  of  the  high  valae  we  attach 
to  it; 

"Having  to  that  end  duly  examined  and  maturely  weighed  with  our 
Council  of  Ministers,  the  convcntiou  concluded  between  Spain  and  France 
on  the  3d  of  .January  1824,  as  well  us  the  statements  with  their  exhibits, 
which  the  miniHter  resident  of  S})ain  and  the  envoy  extraordinary  and 
ministi'r  pleuipotcntiary  of  France  have  submitted  to  our  minister  of  for- 
eign atiairH,  under  date  respectively  of  July  25  and  June  21,  1851; 

'^Wishing  to  fultil  the  obligations  that  we  have  contracted  by  the  accept- 
ance of  the  functions  of  urbitrat^>r  in  the  above-mentioned  difference,  by 
bringing  to  the  kuowledge  of  the  high  parties  interest^^l  the  result  of  our 
examination  and  our  opinion  on  each  of  the  three  questions  contuikBdiB 
the  act  sigued  between  them  on  February  15,  1851,  viz: 

"  Ist.  Whether  the  capture  and  the  sale  of  the  Ft^loz  Mariana  were,  or 
not,  legitimates  and  whether  this  shi])  is,  or  not,  comprised  in  Article  I.  of 
the  convention  of  .January  5,  1824  : ' 

**2d.  Whether  the  I'irtona  on^lit,  or  no.  to  bo  included  among  the  prizes 
which  form  the  subject  of  Article  I.  of  the  convention  of  1824 — the  ship 
having  been  restored,  the  question  applies  only  to  the  cargo;  and 

"3dly.  Whether  Spain  must,  or  not,  consider  as  analogous  cases,  from 
the  point  of  view  of  the  convention  of  1821,  tlie  cases  of  the  Veloz  Mariana 
and  the  f'igie,  and  whether  slu;  is,  or  not,  right  in  her  refusal  to  pay  the 
indemnity  she  acknowledges  to  bo  due  to  the  owners  of  the  latter  ship, 
until  France  has  <onsented  to  discharge,  by  c(»mpeu8ation  or  in  isome  other 
manner,  the  indemnity  relative  to  the  I'eloz  Mariana, 

*'As  to  the  first  question,  it  is  a  fact  — 

"TKat  the  Spanish  vessel,  the  I'elo:  MarianUj  leaving  the  port  of  Vera 
Cruz  on  the  21th  of  Dt^cember  1822,  bound  for  Ca<liz,  was  chased  and  subse- 


'  January  5,  1821,  a  convention  between  France  .and  Spain  was  signed 
for  the  purpose  of  re<;nlating  the  subject  (as  the  ])reanible  declared)  of 
"captures  during  the  prec«Mling  year."  IJy  Article  I.  of  this  convention 
it  was  stipulated  that  whereas  "the  Spanish  ships  captured  by  the  vessels 
of  His  Most  Christian  Majesty,  together  with  their  cargoes,  are  estimated 
at  a  value  approximately  equal  to  the  prizes  made  by  Spanish  vessels  and 
cruisers  of  the  commerce  of  France,"  "the  prizes  reciprocally  made  and 
conducted  into  the  ports  of  the  ])ower  which  made  such  prizes  shall  belong 
to  each  of  the  two  governments,  subject  to  the  charge  of  regulating  as 
they  shall  Judge  convenient  tln^  imh^mnities  due  to  their  respective  sub- 
jects, France  and  Spain  mntnally  r<Mionncing  all  right  of  recovery  in  that 
regard."     (Br.  and  For.  State  I'apers,  XI.  20.) 
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qnently  taken  on  the  22d  of  February  1823  by  tho  French  ship  of  the  line 
the  Jean  Bari,  cruising  in  the  waters  of  the  Antilles  for  the  purpose  of 
protecting  French  commerce ; 

"  That  the  commandant  of  the  Jean  Bart  gave  as  a  reason  for  this  seizure 
that  there  had  been  provocation  and  a  hostile  intention  on  the  part  of  the 
Spanish  captain,  who  in  the  darkness  fired  a  cannon  shot  at  the  vessel  that 
gave  him  chase,  without  having  shown  his  colors ; 

"That  the  Veloz  Mariana  was  first  taken  to  Martinique  and  then  to  Brest; 

"That;  being  brought  into  this  latter  port  at  the  time  the  war  had  begun, 
the  vessel  was  sequestered  and  subsecjuently  sold  by  order  of  the  French 
authorities,  notwithstanding  the  protests  of  the  owners  and  the  claims  of 
the  Spanish  Government ; 

"And  considering — 

"That  it  is  proved  by  history,  and  not  contested  by  the  high  interested 
parties,  that  the  beginning  of  the  war  of  1823,  or  of  the  armed  intervention 
in  Spain,  could  not  be  set  at  a  date  jirior  to  the  8th  of  April  of  that  year, 
when  the  Bidassoa  was  crossed  by  the  French  army,  and  that,  therefore, 
the  Veloz  Mariana,  seized  on  the  22d  of  February  preceding,  was  not  cap- 
tured during  that  war; 

"That  the  expression,  'vessels  captured  during  the  preceding  year' — 
'la«presae  hechas  en  el  afio  1823' — which  the  high  parties  have  used  in 
the  preamble  of  the  convention  of  January  5, 1824,  in  view  of  the  manifest 
intention  of  the  contracting  parties,  and  conformably  to  internation«il 
law,  can  be  interpreted  only  in  the  sense  that  it  relates  to  captures  made 
during  the  war  of  1823,  of  which  the  said  convention  was  invoked  in  part 
to  determine  the  consequences ; 

"That  the  seizure  of  a  vessel  previous  to  the  period  when  a  war  breaks 
out  cannot  be  considered  as  a  maritime  capture  in  war; 

"That  the  reasons  which  induced  the  coninumdant  of  the  Jean  Bari  to 
take  the  Veloz  Mariana^  whether  Juntitiable  or  not,  could  in  no  case  give 
to  the  arrest  the  character  of  a  capture  in  war,  nor  have  any  other  legal 
consequences  than  to  involve  the  i)er.Honal  responsibility  of  the  captain 
of  the  Veloz  Mariana  and  to  give  rise  to  a  Judicial  iuijuiry ; 

"That  neither  could  the  8e<iuestration  of  the  Veloz  Mariana  in  the  port 
of  Brest  at  a  time  when  the  war  was  begun  be  equivalent,  under  interna- 
tional law,  to  a  maritime  capture; 

"  We  are  of  opinion  that  the  seizun;  and  the  sale  of  the  Veloz  Mariana 
could  not  be  considered  as  a  legitimate  capture  and  sale,  and  that  this 
vessel  does  not  come  within  Article  I  of  the  convention  of  January  5, 1824. 

"As  to  the  second  question,  it  is  a  fact — 

"That  on  the  15th  of  July  1823  the  Spanish  frigate  Victoriaf  coming  from 
Manila,  was  arrested  in  sight  of  Cadiz  by  the  French  s(iuaJron,  taken  to 
the  port  of  San  Lucar  de  Barraniedu,  in  Andalusia,  then  occupied  by  the 
French  troops,  and  sequestered ; 

"That  during  this  seiiuestration  a  part  of  the  cargo  of  the  vessel  was 
used  for  the  service  of  the  Freuch  jiriiiy  and  fleet; 

"  That  after  the  signing  of  the  convention  of  January  5, 1824,  the  Span- 
ish Government  claimed  in  beiialf  of  the  owners  the  restitution  of  the 
Victoriay  which  had  remained  seipiestcred; 

'•That  the  French  Government,  without  recognizing  the  right  which  the 
Spanish  Government  alleged  in  support  of  its  demand,  nevertheless  con- 
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sentcd  to  restore  this  vessel,  of  whloh  the  Spanish  GoTemnieiit  deolared 
tbat  it  wished  to  make  use  to  carry  dispatches  to  the  Philippine  Islands; 

''That  after  the  rcHtitiitlon  of  the  J'ioUnia  and  of  the  remaining  part  of 
its  (*.argo  the  Spanish  Govern  men  t,  relying  npon  the  preoise  text  of  Article 
I.  of  the  convontion  of  Jaunary  5, 1824,  claimed  damages  for  the  part  of 
the  cargo  removed  daring  the  sequestration; 

''That  th(^  French  Govommont  refused  to  satisfy  this  claim,  holding  that 
the  taking  of  the  rictoria  fell  nudor  the  application  of  Article  I.  of  the  said 
oonveution;  that  therefore  no  indemnity  was  due  and  that  no  right  could 
be  inferred  from  the  voluntary  restitution  di  the  vessel  and  of  the  remaining 
part  of  the  cargo ; 

"And  considering — 

"That  by  Art.  I  of  the  convention  of  January  5, 1824,  it  was  stipulated 
'  that  the  prizes  reciprocally  made  and  conducted  into  the  ports  of  the 
power  that  made  such  prizes  shall  belong  to  each  of  the  two  govern- 
monts'; 

"That,  the  validity  of  the  seizure  of  the  VicUnia  not  having  been  con- 
tested, it  is  sutTicient  to  examine  whether  this  prize  was  taken  into  a  port 
of  the  power  that  made  it; 

"  That,  in  order  to  dett^nuine  the  meaning  of  this  stipulation  according 
to  the  common  iiitentitm  (»f  the  high  oontractiug  parties,  it  is  indispensa- 
ble to  take  into  couHideration  the  exceptional  circumstances  with  which 
the  convention  oC  January  5,  1^^24,  is  connected; 

"That  by  this  convention,  concluded  between  the  ambassador  of  His 
Most  Christian  Majesty  and  the  minister  of  state  of  His  Catholic  Migesty, 
the  lii^h  ('ontractin<7  parties  had  it  in  view  to  regulate,  in  respect  to  mari- 
time prizes,  the  consetiuences  of  a  war  that  had  existed  between  France 
and  the  government  of  His  Catholic  Majesty  on  one  side,  and  the  Spanish 
Independents  on  the  otber; 

"That  it  results  from  this  fact,  established  by  history,  that  the  question, 
whether  the  port  of  San  Lucar  de  Barrameda  was  a  port  of  the  power  by 
which  the  Victoria  was  taken,  can  not  be  considered  exclusively  on  the 
score  of  natiimiility,  but  must  be  decided  according  to  the  respective 
situations  of  the  then  bellii^erent  parties,  one  of  which  (the  Spanish  Inde- 
pendents) was  represented  in  the  convention  of  January  5,  1824,  by  the 
^overinnent  of  His  Catholic  Majesty,  as  it^s  successor  in  fact,  and  the 
other  by  the  French  Government,  which  had  just  fought,  conjointly  with 
His  Catliolic  Majesty,  the  said  Hulcpeudents. 

*'  That  it  is  conceded  and  of  ]>ublic  notoriety  that  the  port  of  San  Lncar 
de  llarramcda,  at  the  m(»ment  when  the  Victoria  was  taken  there,  was  not 
only  subject  to  the  authority  of  the  government  of  His  Catholic  Majesty, 
ally  of  France,  but  also  uncbr  the  immediate  power  of  the  French  Army, 
whence  it  results  that  the  capture  of  the  Victoria  falls,  according  to  the 
conunou  intention  of  the  high  contracting  parties,  under  the  application 
of  Art.  I.  of  the  convention  of  January  5,  1824; 

"That  this  interpretation,  conformable  to  the  principles  of  international 
law,  which,  in  relation  to  prizes  of  war,  declare  the  cause  of  allied  powers 
to  be  common,  is  not  invalidated  liy  the  restitution  of  the  FicUnia  and  the 
untouched  portion  of  her  cargo,  since  a  tacit  acquiescence  in  a  contested 
claim  can  not  be  deduced  from  that  single  fact; 
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"  We  are  of  opinion : 

"That  the  ship  Victoria  mast  bo  coinpriRed  among  the  prizes  that  form  the 
subject  of  Article  I.  of  the  convention  of  January  5,  1824. 

**  As  for  the  third  question,  it  is  a  fact: 

"That  the  French  frigate,  the  Vigie,  was  captured  on  the  12tb  of  January 
1824,  on  the  coast  of  Peru  by  a  Spanish  ])rivateer  and  taken  to  the  port  of 
San  Carlos  do  Cbiloe; 

"That  a  judicial  examination  having  been  begun  on  the  validity  of  the 
ca])ture,  it  was  immediately  declared  null  by  a  judgment  of  the  Tribunal 
of  Arequipa,  of  July  7,  1824 ; 

"  That  this  judgment  was  recognized  by  the  Spanish  Government  as  hav- 
ing the  force  of  finality ; 

"  That  the  lutcndancy  of  Arequipa  in  consequence  ordered  the  restitution 
of  the  ship  and  of  its  cargo; 

"  That  that  order  could  not  be  carried  out,  because  the  colonial  authori- 
ties had  disposed  of  the  cargo  for  the  public  needs  of  the  colony  and  had 
armed  the  ship  for  a  cruise,  and  it  had  since  fallen  into  the  hands  of  the 
Peruvian  Independents ; 

"And  considering: 

"That  the  capture  of  the  Vigie,  made  three  months  after  the  close  of  the 
war,  was  null  according  to  Article  5  of  the  convention  of  January  5, 1824; 

"  That  it  was  declared  invalid  by  a  competent  tribunal,  which  ordered  its 
complete  and  immediate  restitution,  aud  that  the  Spanish  Government 
recognized  the  validity  and  the  obligatory  force  of  that  judgment; 

"That,  hence,  the  do1>t  due  to  the  owners  of  the  Vigie  is  liqnidated  and 
not  contested  by  the  Spanish  Government,  and  that  thus  no  absolute  rea- 
son exists  for  making  the  restitution  of  the  ship  and  its  cargo  or  the  in- 
demnity for  its  loss  depends  upon  the  solution  of  the  difference  relative 
to  the  Veloz  Mai'iana, 

"We  are  of  opinion : 

"That  Spain  can  not  consider  as  analogous,  from  the  point  of  view  of 
the  convention  of  1821,  the  cases  of  the  J'eloz  Mariana  and  of  the  Vigie, 
and  that  she  is  not  justified  in  her  refusal  to  pay  the  indemnity  she 
acknowledges  to  hv.  due  to  the  proi)rietors  of  the  latter  ship  until  France 
has  consented  to  settle  by  compensation,  or  in  some  other  manner,  the  in- 
demnity relative  to  the  J'eioz  Mariana. 

"Done  and  given  under  our  royal  seal,  at  The  Hague,  this  30th  of  April 
of  the  year  of  grace  one  thousand  eight  hundred  and  iifty-two. 

[L.  s.]  William." 

"  The  Minister  of  Korei<i;n  Affairs : 

"v.  SONSBEECK. 

France  and  Venezuela.— Hy  a  convention  between  these  powers  in  1864 
provision  was  made  for  the  decision  by  a  iiiixod  comniissionof  the  "claims 
of  French  subjects  for  expropriations,  damages,  and  injuries  of  the 
natnrc  of  those  for  which,  according  to  the  law  of  nations,  the  govern- 
emment  of  the  republic  [of  Venezuel.a]  is  responsible."' 

*  United  States  and  Venezuelan  (.'ommission,  convention  of  Deceml>er  5, 
1885,  Opinions,  3()8,  309. 
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France  and  Yenemela:  Award  of  the  Prendent  of  the  SwIm  Oaiilied«ration  in 
the  caie  of  Fabiani.' — Le  Pr^^sidont  de  la  Confederation  Suiaae,  arbitre 
design^  pour  trancbor  ]e  diff<^rend  cxistaut.  (Affaire  Fabiani)  entre  Le 
Gouvfi-nenieut  de  la  Ropiiblique  Fran9ai8e,  partie  demander999e,  et  Le 
Gouvenieineut  dee  EtatH-rnis  da  V<^n<^z(i(^la,  partie  d^fendereaae. 

Va  les  exposds  (^t  lo8  coiKdusions  des  parties,  ainei  que  lea  preuTee 
adminiBtr^es. 

Considcraut  (ju'il  en  resultt^: 

A,— En  fait. 

I.  Les  Gouvernoments  do  la  R<^pnblique  Fran^aise  et  dee  Etato-Unia  dn 
Vdndzu^la  sont  convenus,  par  coinpromis  8ign<S  si  Caracas  le  34  f^yrier 
1891,  do  soumettre  :\  Tarbitrage  du  Pri^sident  de  la  Conf^d^Sration  Suisse, 
la  question  de  savoir  si,  '^d'aprt'8  les  lois  <ln  V^ni^zu^^la,  les  principes 
gi^noraux  du  <Iroit  des  gens  et  la  Convention  (du  26  novembre  1885)  en 
vigueur  eiitro  les  doux  PuiHsances  contraotautos,  le  Gouvernement  Y6n6' 
zu^Iitm  est  responsable  des  donimages  (^ue  Fabiani  dit  avoir  dprouv^  pour 
d<Sn6gations  de  Justice,''  et  do  charger  I'abitre  ''de  fixer,  an  cas  oil  cette 
responsabilite  serait  roconnue  pour  tout  on  partie  des  r<5clamations  dont 
il  s'agit,  lo  montant  de  rindemnit6  pdcuniaire  que  le  Gouvernement  y<Sn^- 
zu<^Iien  devrait  verser  entre  Ioh  mains  do  M.  Fabiani,  et  qui  effectuerait  en 
titres  de  la  dotte  diplomatique  do  V6n6zn(''la  3  %.** 

L'arbitrago  ayant  6t6  accepts,  la  proc<^dare  fnt  instruite  par  voie 
d'<$cliange  de  m^moires  et  par  Tadministration  de  preuves  tant  littdrales 
que  testimoniales  oflertes  ]»ar  les  Gouvernements  int<!^ress^8. 

II.  LcH  faits  alldguc'H  dans  la  demandc  sont  les  suivants : 

M.  Autoine  Fabiani  ^pousa,  on  avril  1^(67,  la  tillode  M.  Benolt  Roncayolo, 
cbof  d'une  maisou  d'armemont  do  voiliors,  a  Marseille.  Roncayolo snspen- 
dit  SOS  paiemonts,  lo  31  aoilt  de  la  uK'nie  annoe,  et  fut  d<^clar<^  en  ctat  de  fail- 
lite.  Son  gondro  Fabiani,  qui  ^tait  alors  avocat  pn*s  la  cour  do  Bastia, 
s'eftorva  de  sauver  la  situation.  Au  bout  di^  deux  ans,  il  put  informer  son 
beau-pcTo,  otaldi  a  Maracaibo,  (pi'il  avail  obtenu  nn  concordat  pour  ce 
dernier;  il  paya  lui-mc'mo  lo  dernier  dividondo  de  10\. 

Fabiani  lixa  sou  domicile  a  Marseille.  IJn  oncle  lui  avanya  de  fortes 
somuics  d'argent,  et  lui-mrmo  chercha  dcsormais  a  rcconqu<^rir  la  fortune 
perdue  par  Bcnoit  Roncayolo.  Dans  ce  but,  et  atin  do  couserver  le  mono- 
pole  pre8(iuo  exclusif  des  rapports  maritimes  et  commerciaux  de  Mara- 
caTbo  avcc  la  France,  nionopolc  oxerc6  naguero  par  Roncayolo,  il  acheta 
d'abord  lo  navire  rauHne;  il  d(^veIoppa  cnsuite  ses  affaires  d'exportation 
et  d'importation  et  aftecta  cinq  trois-niats  a  ce  service,  sans  parler  d'an 
puissant  remonjucur  destine  a  la  barn?  et  au  lac  de  Maracaibo.  Trois 
maisons  furcnt  suci-ossivoniout  fond<^es  au  V<>n<5zu61a,  a  Caracas,  &  Mara- 


'  The  President  of  the  Swiss  Confederation  was  autborized  by  the  federal 
committee  November  1,  1892,  to  accept  tbe  post  of  arbitrator  under  the 
convention.  (Kai)port  du  Dc-partement  FjUbral  des  Affair<58  £trangeres, 
1892,  p.  34.)  A  statement  of  the  claim  was  liled,  and  a  period  was  then 
fixed  for  the  presentation  of  the  Venezuelan  answer.  The  French  Govern- 
ment submitted  a  reply.  Tlicse  papers  having  been  exchanged,  an  order 
was  made  by  the  arbitrator  in  regard  to  the  taking  of  proofs.  (Id.  1894, 
p.  38. 
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caibo,  ii  La  Guayra;  Fabiani  y  int<5re88a  son  boau>p6re  et  son  beau-frt^re 
Andrd  KoucayolO;  qni  re^nront  Tattribution  de  la  moiti^  des  b6n<^fice8. 

Mais  bientdt  Fabiani  ddcouvrit  quo  les  Roncayolo  avaient  commis  des 
malversations  i\  son  prdjndioe,  aa  Vi^ndzudla.  II  se  vit  obligd  d'interdire 
1^  son  beau-pero  toute  participation  officielle  anx  operations  de  la  maison 
Fabiani  et  do  restreindre  les  pouvoirs  du  lils  Roncayolo.  Le  7  ddcembre 
1874,  B.  Roncayolo  n'en  renouvela  pas  moins,  en  son  nom,  le  contrat  do 
remorqiiage  passd  avec  le  President  de  TEtat  vdn6za6Iien  de  Zulia,  en 
engageant  la  responsabilitd  de  '^ses'^  6tablissements  de  commerce  fondds 
sous  la  raison  sociale  Autoine  Fabiani  et  C'*'.  Fabiani  arreta  net  ton tes 
les  affaires  d'exportation,  prohiba  tous  tirages  de  traites,  exigea  la  resti- 
tatiou  de  ses  avances  et  la  prompte  liquidation  de  ses  intdrets.  II  dut 
ndanmuins  86  convaincre  que  les  Roncayolo  travaillaient  a  '^une  spoliation 
qni  serait  facilitde  par  la  vdnalitd  des  pouvoirs  judiciaires  dn  Vdndzudla/' 
II  se  disposait  i\  recourir  anx  tribuuanx  franyais,  les  conditions  de  Tasso- 
ciation  ayant  6t6  arrdtdes  :\  Marseille,  <iuandy  snr  les  instances  de  Ronca- 
yolo fils,  il  consentit  k  une  solution  amiable  du  contlit. 

La  transaction,  signde  h,  cette  occasion,  date  dn  31  Janvier  1878.  Inter- 
venue  entre  Antoine  Fabiani  et  Andr<5  Roncayolo,  elle  constat  quo  B.  Ron- 
cayolo n'a  jamais  fait  d'apports  on  argent,  olle  d6fhTe  an  Tribunal  de 
Marseille  toutes  les  difficultds  qui  ponrraient  s^dlever  an  sujet  do  son  ex6- 
cution,  elle  constitne  Roncayolo  fils  ddbiteur  de  la  somme  de  617,895  fr. 
10,  valenr  au  31  Janvier  1878.  D'antre  part,  la  maison  Roncayolo  de  Mara- 
caibo  devait  )&tre  remplacde  par  une  succnrsale  de  la  maison  Fabiani,  de 
Marseille,  snccursale  qui  serait  dirigde  par  A.  Roncayolo,  b.  Toxclnsion  de 
toute  ingdrence  de  Roncayolo  pi*re. 

Les  anciennes  irrdgularitds  reprochdes  aux  Roncayolo  se  renonvel^rent. 
Fabiani  rdvoqna  les  pouvoirs  de  Roncayolo  iils  ct  lui  substitua  un  sous- 
agent,  auquel  Roncayolo  pero  s'empressa  de  marier  sa  fille  cadette.  II  y 
avait  6  i^  700,000  fr.  de  traites  a  payer.  Fabiani  comprit  quo  sa  prdsence 
au  Ydndzudla  dtait  ndcessaire.  II  partit  le  3  novembre  1879,  non  toute- 
fois  sans  avoir  introduit  instance  k  Marseille  centre  ses  deux  fondds  de 
procuration;  le^  tribunaux de  Marseille  dtaient  compdtents, en  effet,  etdu 
reste,  B.  Roncayolo  avait  dcrit,  le  14  juin  1879,  que  la  justice  vdndzudlionne 
se  laissait  corrompre  h  prix  d'argent. 

Au  Ydndzudla,  Fabiani  rdclama,  en  toute  premiere  ligno,  le  paiement 
d'une  Bomme  do  105,458  fr.  75,  rcprdsentdo  par  cinq  traites  que  lui  avaient 
6t6  ddlivrdes,  pour  des  transports  d'dmigrants,  par  les  consuls  du  Ydnd- 
zudla h  Marseille  ct  ii  Tdndriffe.  MM.  Roche  et  Cie.,  auxquels  ces  traites 
avaient  dtd  remises  pour  I'encaissoment,  refusdront  de  les  restitucr,  sous 
prdtexte  qu*clles  avaient  dtd  denudes  en  gage  par  acte  du  6  mars  1877, 
acte  frauduleux  d'apr^s  la  demande.  Le  dossier  do  ces  traites  avait 
crailleurs  disparu  et  le  cabinet  de  Caracas  annula  ses  ordres  de  paiement 
antdrieurs.  SI  Fabiani  ne  poursuivit  pas  I'attaire  au  criminel,  c^est  qu'on 
Fen  dissuada  viveroent.  Les  Roncayolo,  le  directeur  du  Minist^re  des 
Finances  et  un  comparse  auraient  collabord  a  cetto  machination. 

On  mdconnnt  dgalement  los  droits  de  Fabiani,  comme  propridtaire  du 
vapeur  Pauliney  pour  services  rend  us  i\  FEtat  par  ce  navire  pendant  la 
iH^volution  qui  raniena  M.  Guzman  Blanco  au  pouvoir.  B.  Roncayolo  avait 
touchd  53,000  fr.  sur  ce  qui  dtait  dQ  a  Fabiani,  au  lien  des  30,000  fr.  qu'il 
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avouait  avoir  porous ;  lo  Mini8t^re  des  FinanooB  ne  permit  pas  an  v<5rita- 
blc  cr<^ancier  de  faire  constater  ce  d^toumement. 

Fabiaui  teuta  en  vaiu  d'obtenir  du  tribunal  de  commerce  de  Caracas 
la  u(illit<^  da  gago  invo(}u6  par  MM.  Roclie  et  Cie.  La  restitution  des 
traites  fat  bleu  ordonnoe;  luais,  aussitOt  apres,  le  tribonal  rejeta  une 
requ^t«  h  fin  d'ex<;>cution  provisoire  dn  jugementi  par  la  raison  que 
Fabiaui,  stranger  au  payH,doYait,  an  pr^^alable,  foumir  un  caationnemeut. 
Fabiani  auuonya  (iu*il  <^tait  ou  mesnre  d'ofTrir  touU^s  les  garanties  desira- 
bles, sou  vapour  Pauline  Haut  arriv<5  i\  La  Guayra.  Mais,  quand  il  voulnt 
verHer  au  dossier  sa  patente  de  navigation,  il  d6coavrit  qn'elle  ^tait  au 
noiu  de  '' Kouca^'olo-Fabiani''  bien  <£u'elle  lui  edt  6t6  accordee  k  lui, 
comme  propridtaire  unique,  en  avril  1879.  II  y  avait  1^  un  aadacieux 
abus  de  pouvoir  commis  par  A.  Roncayolo  j  uuior,  au  m^pris  de  la  transac- 
tion do  1878. 

Lo  vapour  Pauline,  ri'^quisitionnc^  par  le  Gouvemement  v6u6zu61ien  pour 
aider  i\  la  rc^pressiou  d'uno  <^'mouto,  allait  regagner  son  port  d'attache. 
B.  Roncayolo,  coiumo  ropreseutaut  de  Rouoayolo-Fabiani,  sollicitait  le 
paiement  d'une  sonime  do  63,0(X)  fr.  due  de  co  chef.  Fabiani  s*y  opposa  et 
le  moi^tant  de  la  reclamation,  arrrte  par  TEtat  au  chiffre  de  57,780  fr.,  fut 
consigned  en  mains  tierces  pour  le  compte  de  la  maison  Antoine  Fabiani  de 
Maracaibo,  car,  selou  la  demande,  les  Roncayolo  <^taient  plus  sCirs  des 
autorit(^s  judiciaires  de  cetto  derniere  ville  quo  cellos  de  Caracas.  Au 
demeuraut,  M.  Guzman  Blanco,  chef  de  TEtat,  qui  <^tait  associ^  dans  de 
graudes  eutreprises  avec  B.  Roncayolo,  sou  agent  politique,  s^appr^tait  h 
iiitervenir  diroctemeiit  dans  lo  contlit. 

De  graves  soucis  appelant  Fabiani  j\  Maracaibo,  il  H'y  rendit  en  avril 
1880,  mais  il  y  trouva  presquo  vide  la  eaisso  do  son  agonce;  Andrd  Ron- 
cayolo I'avait  pille.  Aprt's  bien  des  ])ourparlers  ot  des  ddmelds  avec 
celui-ci,  Fabiaui  comprit  qu'il  serai t  oblig*^  de  eapituler,  taut  le  terrain 
(^tait  bien  i)r«''i)are  contro  lui  h  Maracaibo. 

En  nnanche,  B.  Roncayolo  <Hait  do  plus  en  plus  on  favour  aupr^s  de 
M.  Blanco,  avec  loquol  il  dtait  intcressd  dans  l.i  grosse  .afiaire  du  chemin 
de  for  do  la  ( 'e'lba  a  Sabana  do  Mendoza;  Tobstination  que  Fabiani  luettait 
;\  dj'lrndro  ses  droits  derangeait  dos  combiuaisons  politico-finaneieres 
importantei).  M.  Stamnian,  ministre  plenipotentiairo  d'Allemagne  A.  Cara- 
cas, aura,  dit  la  dom:ind(>,  renseign6  son  (louvernement  sur  les  attentats 
et  les  injustices  dont. Fabiani  fut  victinio  durant  ce  sdjour  h  Maracaibo. 

En  attendant,  on  lui  avait  enlovil  lo  service  du  remorquage,  on  s'^tait 
empan'i  do  sos  naviros,  et  la  cour  supreme  avait  confirmd  la  sentence  qui 
drposaddait  Fabiani.  II  ne  restait  i)lu8  a  eo  dernier  qu'j\  retoumer  en 
Franco  ot  Ji  implorcT  la  protection  do  son  Gouvoniement,  si  les  autoriti'S 
judiciaires  et  administratives  du  Venezuela  continuaient  a  so  liguer  contre 
Ini.  Cost  alors  qu'un  ami  vint  lui  proposer  d<'  lo  sortir  d'embarras,  moyen- 
naut  qu'il  consentit  ;\  un©  revision  de  la  transaction  de  1878  par  un  arbi- 
tra;:e.  Fabiani,  cedant  a  la  forc*^  majour**,  accept  a  de  suspendre  toutes 
poursuitos  et  actions,  ot  de  signer  un  compromis  qui  sanverait  peut-etre 
I'avonir  do  sen  conunerce  au  Vt'^nezudla. 

Le  tribunal  arbitral,  n'^uni  j\  Marseille,  statua  on  date  du  15  d^cembre 
1880;  ses  decisions,  aux  tonnes  du  comproniis,  etaiout  ex<^cntoires  au 
V6n67A\{'h\,  sans  d<''lai  et  sans  qu'on  put  admettre  contre  ellos  aucuu 
recours.     La  sentence  qu'il  rondit  peut  8<»  resumer  ainsi : 

r*.  Les  comptes  de  Fabiani  Turont  reconnus  exacts;  le  d<^bit  d'Andr<S 
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Roncayolo  fat  f\x6  h,  lasomme  de  538,359  fr.  07  cent.,  tonte  rdclamation  lui 
^tant  iutcrditc  an  sajct  des  dits  comptes; 

29.  L'enterprise  dii  remonxuago  fiit  d<5clar^e  la  propri(^t6  excluBive  de 
Fabiani,  depnis  le  30  novembro  1877,  coiume  anssi  les  vapeiirs  Eclair, 
Marttj  Paulinej  etleseuginsetaccessoiresdestiiK^sau  service  da  remorqaage. 
Fabiani  fat  autoris^  h  reprendre  radministration  de  ce  service,  '*  poar  en 
r<^gler  la  gestiou  i\  sa  convenance,  sans  qne  M.  Benolt  Roncayolo,  ni  M. 
Andrd  Koncayolo,  ni  aacan  tiers  pnissent  s*y  immiscer  directement  on 
indirectement,''  Tinsertion  dn  nom  de  B.  Koncayolo  dans  Tacte  de  con- 
cession ''ayant  ^t^  la  consequence  d'une  fante."  B.  Roncayolo  <^tait  tenu 
oependant,  :\  peine  de  dommages  ct  int^rets^  de  laisscr  son  nom  ligarer 
dans  Fentrepriso,  si  Fabiani  le  jugeait  plus  conforme  ^  ses  iiit^rt^ts,  on  si  le 
€k)avemonieut  vdn^^zadlien  se  refusait  ^  modifior  la  concession  snr  ce  point ; 

3"*.  Tons  les  produits  dii  romorqnage,  dopuis  le  30  novembre  1877,  y  com- 
pris  les  benefices  dn  pilotage  d^s  la mOme  date,  fnrent  attribu^s h  Fabiani; 
lespersonnes  qui  les  avaient  touchers  avaient  I'obligationdo  lesluirestituer; 

4".  B.  ot  A.  Roncayolo  fnrent  condamn<^s  solidairenieut  an  coilt  de  Ten- 
registrement  de  la  sentence  arbitrale  et  de  ses  annexes. 

Le  compromis  liuit  Fabiani,  de  m(^me  que  Roncayolo  p^re  et  ftls,  qni  y 
avaient  adbdr6  tous  les  deux.  La  sentence,  rendue  par  deux  arbitres,  qui 
dtaient,  Fun,  lo  frcro  et  crdancier  de  B.  Roncayolo,  I'autre,  Toncle  et 
crdancier  de  Fabiani,  fut  cnregistr<^e  h  Marseille  le  17  ddoembre  1880  et 
ddolarce  ex(^cntoire  lo  21  meme  inois  par  le  pr<^Bident  du  tribunal  de  pre- 
mit're  instance  do  cetto  ville. 

I^ics  Roncayolo  form^reut  opposition  h.  Texdcution  de  la  sentence  arbi- 
trale, en  requ<5rant  I'annnlation  du  eom])romi8  de  Caracas  et  la  rdvocation 
de  Tordonnance  d'exequatur.  Ddbout<»s  p.ir  jugeiuent  du  tribunal  de 
prcniicro  instance  do  Marseille,  du  1"*  avril  1881,  ils  iuterjeti'rent  appol ;  mais 
la  coar  d'appol  d'Aix  contirma  la  d<^cision  du  tribunal  do  Marseille  par 
son  arret  du  25  juillet  suivant,  ot  il  n'y  eut  pas  de  pourvoi  en  cassation. 

Avant  le  prononci^  de  Tarret  d'appcl,  Fabiani,  qui  <^.tait  retoum^  en 
Europe,  repartit  pour  Caracas  dans  le  but  d'introduiro  et  de  dirigor  la  pro- 
c<^dure  d'ex<^cution.  Mais  divers  indices  et  renseignemonts  lui  firent 
craindre  de  nouvellos  diflicult<^s.  Trois  jours  apros  son  arriv^e  i\  Caracas 
vers  la  fin  de  niai  1881,  Fabiani  dcrivit  }\  M.  Guzman  Blanco  pour  lui 
annoncer  que  le  paienient  d'uue  sommo  do  plus  de 40,000  fr.,  r<^clam<^  au  Gou- 
vernoment  par  B.  Roncayolo,  devait  ctro  offectu^.  entre  ses  mains  h  lui, 
Fabiani,  en  vertu  do  la  sentence  arbitrale  du  15  d<5cembre  1880;  11  le  priait, 
en  merae  temps,  de  differor  lo  paiement  de  la  dite  somme.  Cette  lettre 
demenra  sans  r<^ponso.  Lo  7  juin  1881,  il  deposa  au  greffe  de  la  hauto 
cour  fedt^rale  Toriginal  et  la  tradactiou  du  dossier  do  I'arbitrago,  ainsi 
qn'nno  demande  d'exe<|uatur. 

II  ne  s'agissait,  en  respece,  que  d'uno  simple  formalit<^,  j\  moins  d'une 
veritable  ddndgation  de  Justice  do  la  part  de  la  baute  cour  (art.  556  et 
sniv.  C.  proc.  civ.  ven^^z.).  Des  renvois,  des  incidents,  des  intrigues  retar- 
d^rent  la  solution  de  I'atlaire.  £n  fin  de  compto,  bien  qu'il  e^t  H6  ^tabli 
an  cours  des  plaidoyers,  par  des  documents  irrdcnsables,  que  I'ordonnance 
d*ex^cution  du  pr<^sident  du  tribunal  de  Marseille  avait  6t6  confirmc^e 
anssi  bien  en  nppel  qu'en  premit^ro  instance,  la  baute  cour  f^d^rale,  le  11 
Dovcmbre  1881,  so  d^clara,  par  cinq  voix  centre  quatre,  incompdtente  pour 
donner  force  executoire  a  la  sentence  arbitrale,  attendn,  *'qu'on  ne  pout 
consid^rer  comme  an  tribunal  de  lYunce  la  reunion  des  arbitres  qui  a  ca 
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lieu  ti  Marseille,*' et  qa'une  ordonnance  Jiuliciaire  d'ex^^cation  ''ne  pent 
coDvertir  en  juges  de  la  nation  c(*ux  qui  ne  le  sont  pas  et  en  sentence  d*nn 
tribunal  ^^trunger  ce  (pii  est  siniploment  le  complement  d'an  contraf 
{Annexe  1,  de  la  d^^fenae,  p.  23  et  suiv.). 

Lea  quatre  juges  formant  minority  protest^rent,  dans  des  "reserves'* 
motivdes,  la  sentence  arbitrate  satisfaisant)  selon  enx,  k  toates  les  condi- 
tions prescrites  par  I'art.  557  du  Code  de  procedure  civile  T^n^zn^en  et 
son  assimilation  a  un  jugenieut  ordlnaiire  nVtant  pas  contestable. 

Une  nouvclle  instance  fut  introdnite,  et,  le  6  Juin  1882,  la  hante  conr 
f^ddrale,  dont  la  composition  avait  partiellemsnt  chang^^  dans  rintervalle, 
'*d(^clarait  exocutoire  au  y<^n<^zu^.la  la  sentence  de  la  cour  d'appel  d'Aix." 
Fabiaui,  sur  le  conseil  d'un  ami,  communiqua  ce  ri^snltat  k  M.  Blanco,  qui, 
an  lieu  de  respecter  les  decisions  judiciaires  intervennes,  commen^a  par 
mander  i\  sou  ministro  des  finances  de  verser  h  B.  Roncayolo  nne  somme 
de  28,000  fr.  due  a  Fabiani  pour  emploi  r<^cent  da  vapenr  Pauline  dans 
rintr'ri't  de  I'Etat.  Fabiani  ue  s'empressa  pas  moins,  malgr6  rhostilit^  dn 
pouvoir,  de  requ<^rir  I'exdcution  effective  du  jugement  arbitral.  II  s'em- 
barqua  pour  Maracaibo ;  une  inscription  bypotbdcaire  fut  prise,  des  le  14 
juin  1882,  contre  B.  ot  A.  Roncayolo  sur  tons  les  droits  leur  appartenant 
dans  le  cbemin  de  fer  ot  Hur  la  douaue  de  la  Celba,  et  une  autre  inscrip- 
tion,  de  120,000  fr.,  siir  la  section  Trujillo  du  cheniin  de  fer.  Mais  les  Kon- 
oayolOj  soutenus  au  rt'ste  par  le  prt'sideut  de  VEtat  de  Trujillo,  venaient, 
par  un  contrat  frauduleux,  do  ct^der  tons  leurs  droits  ii  un  tiers. 

Le  juge  dc  ])remicrc  instance,  a  Maracaibo,  ordonna  Texocntion  de  la 
sentence  an  bi^'nofice  de  laquelle  se  trouvait  Fabiani;  les  Roncayolo 
demandcreiit  alors  sa  romsation.  II  so  rocusa  d'abord,  puis  se  ravisant, 
d<5bouta  les  opposauts  de  leurs  concluHions  formul<^es  contre  sa  dernit*re 
d^^cision  et  d^creta  Tenvoi  en  possession  des  naxires,  lo  14  juillet  1882. 

Sur  ccH  entrcfaites,  Fabiani  tomba  malade  de  la  fii«vre  jaune.  La  pro- 
cedure d'«'xrcutiou  fut  snspeudno  Hans  raisons  plausibles;  en  particulier, 
le  juge,  (iui  n'anrait  dA  admettre  aucnn  pourvoi  contre  le  mandat  d'ex(^cn- 
tionx^ar  Iui  dccerno,  accncillit,  avec  effct  ddvolutif  seulemont,  il  est  vrai, 
Tappel  interjet(^  contre  son  d(^cret.  Les  adversaires  de  Fabiani  recou- 
rurent  au  Jngo  snprricur,  qui  attribua  a  I'appel  nu  double  effet,  d<^volutif 
et  snspcnsif.  Tout  acte  do  procedure  dtait  iuterdit  jusqu*ii  oe  qu'il  eftt  6t6 
prononc*''  en  instance  d'appcl. 

L'admisHiou  do  ra]>pel  :\  deux  efiots  violait  la  loi,  ainsi  que  la  Laute 
conr  frdi^ralo  le  reconnnt,  dans  son  arnt  du  8  docenibre  1883,  en  ddolarant 
que  I'exc^cntion  avait  6t^  iuterrompue  par  *Sles  reconrs  illogaux  lorsqn'il 
s'jigit  de  I'exocution  d'une  sentence.'*  Aux  yeux  de  Fabiani,  le  juge-pr<5si- 
dent  de  la  cour  superienro  ^'tait  1  instrument  des  Konoajrolo.  Fabiani 
souleva  le  reconrs  de  fait  devant  la  conr  snpdrieure  contre  la  d<5oision  de 
ce  magistrat  ct  le  recusa  du  ni6nie  coup.  II  rentra  bientrtt  apr«'S  en  Europe, 
en  confiant  la  garde  de  ses  inti'rrts  a  ses  amis  et  representants. 

Troismotifs  do  recusation  avaicnt  ete  invoqnes.  Les  ennemisde  Fabiani, 
desirenx  d'en  tinir,  parvinrent  Ti  faire  modifier  la  constitution  do  I'Etat  do 
Falcon-Zulia,  dans  le  sens  que,  ^'  pour  les  cas  do  n'^cusation  du  juge  8up<^- 
rieur,  stm  suppleant  n'anrait  plus  bcsoiu  d'etre  tloeteur  en  jurisprudence,'* 
et  (pie,  pour  eonnaitre  de  la  rreusation,  la  cour  supreme  formerait  une 
listo  d'avof  ats  et  de  citoyeus,  parrai  lestiucls  le  gonverueur — qui  c^tait  le 
friTO  d'un  d<'s  avocats  des  Koncayolo— ehoisirait  le  suppleant. 

Le  juge-suppleant  designe  pour  statner  sur  lo  pr»'mier  motif  de  rdousa- 
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tion,  r<^carta^  et  se  retira  d^s  qa'il  eut  h  se  prononcer  ear  le  deuxi^me.  II 
fnt  remplacd  par  une  cr<^.ature  des  Roncayolo  et  de  leura  allies,  qui  d^bouta 
Fabiaui.  Une  troisi^me  r6cnsatinu  ayant  6t6  propos^e  pour  manifestation 
d'opinion  le  magistrat  la  d6clara  irrecevable,  parce  qu^me  formality  de 
procedure  ne  fat  pas  remplie  ensuite  d'un  onbli.  La  di^oision  fat  aussilAt 
frappoo  d'appel ;  11  refusa  d'admettre  le  poarvoi  et  la  coar  sapT(^me  fat 
saisie. 

Entre  temps,  les  autorit<^s^  k  en  croire  Ics  lettres  des  fond^s  de  pou- 
voirs  de  Fabiani,  conaidc^raient  les  vapears  de  oelai-ci  comme  leur  biou. 
On  escomptait  Tannnlation  du  mandat  d'ox<5cation  et  Ton  se  promettait 
d'dcraser  Fabiani  en  exigeant  de  lai  le  remboarsement  imm6diat  des 
recettes  da  remorqaage,  les  frais  jndiciaires  et  les  honoraires  des  avocats 
poursaivants. 

II  y  avait  an  moyen  encore  de  conjarer  les  efforts  des  Roncayolo: 
provoquer  riiitervention  de  Tex^^catif  f^ddral,  qui,  d'aprt'S  le  sec.  17  de 
Part.  13  de  la  constitution,  devait  veiller  h,  Texc^cution  ^'des  ddcrets  et 
ordres^'  que  les  'Hribanaux  de  la  f^ddration  rendraieut  dans  Fexercice  do 
lenrs  attributions  et  de  lenrs  facnlt<5s  l^gales.''  Le  ministre  de  Flnt^rieur, 
invito  k  agir,  le  2  jnillet  1883,  r<^pondit,  le  9  momc  mois,  que  'TEx^cutif 
national  a  d<^cid<S  qae  c'est  ^  la  haute  oour  f<5d^rale  qu'il  appartient  de 
faire  observer  ses  dispositions  et  que  c'est  h  elle  que  doit  s'adressor 
rint^ress^." 

Fabiani  revint  devant  la  haute  coar.  Mais,  dans  Tintervalle,  pour 
d^truire  par  anticipation  Teffet  d'une  d(5cision  nouvcUe,  le  Pr(^sident  de 
la  R^^publique,  M.  Guzman  Blanco,  par  nne  resolution  dn  21  aodt  1883, 
approuva  la  cession  frauduleuse  da  contrat  de  chemin  de  fer  de  la  Ceiba 
consentie  par  B.  Roncayolo,  soustrayant  ainsi  les  biens  d'un  d^biteur  h 
Taction  d'nn  cr^ancier.  Enfin,  le  8  ddcembre  1883,  la  haute  cour  ddcida 
que  le  juge  de  premiere  instance  devait  con  tinner  une  exdcution  ill^gale- 
ment  arr^t<^e  depuis  le  14  juillet  1882. 

Le  28  Janvier  1884  le  juge  competent  d<^cerna  un  mandat  d'ex^oution,  qui 
visait  sp^cialement  les  droits  et  actions  de  B.  Roncayolo  dans  le  chemin 
de  fer  et  sur  la  douane  de  la  Ceiba.  Cette  decision  da  juge  de  Maracaibo 
devait  pr^cipiter  les  ^v<^nements.  La  Gaceta  Oficial,  du  21  f^vrier  1884, 
notifia  que,  par  an  contrat  dat^  de  la  veille,  le  service  du  remorquage,  de« 
boa^es  et  da  pilotage  dans  la  lagune  et  sur  la  barre  de  Maracai'bo,  dont 
Fabiani  venait  d'etre  remis  en  possession  paisible,  6tait  conc<5d^  k  an 
prete-nom  de  B.  Roncayolo.  Or,  ce  contrat  apparaissait  comme  un  acte 
de  vengeance;  coincidence  singuli^re,  11  fut  sign6  le  jour  m^me  oCi  M. 
Blanco  avait  d(l  r^igner  ses  fonctious  pr6sidentielles  entre  les  mains  de 
son  successenr. 

D^s  qu'on  connut  i\  Maracaibo  le  contrat  du  20  f^vrier  1884,  qui  cansait 
an  prejudice  materiel  et  moral  considerable  h  Fabiani,  le  credit  de  celut  ci 
fat  serieusement  ^branie  et  sa  maison  menac^e  d'une  catastrophe. 

Bien  plns^  aa  m(^me  moment,  le  23  f6vrier  1884,  la  cour  siiprt'^me  do 
Falcon-Znlia,  soulevant  un  conflit  de  competence,  d^niait  b,  la  haute  cour 
fed^rale  le  droit  de  faire  executor  la  sentence  arbitrale  et  ordunn:iit  la 
transmission  du  dossier  h  un  tribunal  special,  pour  voir  annuler  TarrAt  du 
8  decembre  1883. 

Get  arr^t  de  conflit,  suivant  de  si  pr^a  le  retrait  du  remorquage,  mettait 
Fabiani  en  presence  d'uu  tribunal  qui  n'avait  jamais  fonctionne  et  dont 
la  composition  etait  h  la  discretion  du  pouvoir  exeoutif ;  il  etait  d'aillenrs 
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ontacb<^  d'arbitraire,  coinmo  lo  Gouvemement  ct  la  haute  conr  ravaient 
reconDU  implicitemont,  Tun  le  9  jaillet,  Tautre  le  8  ddcembre  1883.  Mais 
on  eHp<$rait  ramoner  ainsi  la  procedure  &  son  point  de  depart,  an^ntir  tons 
lea  actes  poHt^^rieurs  an  9  Joillet  1883,  et  livrer  Fabiani  k  des  jnges 
oomplaisants. 

Le  4  man  1884,  le  Gonveruement  accordait  en  outre  h  B.  Roncayolo,  ponr 
le  chemiu  do  far  de  In  Ceiba,  unc  subvention  mensuelle  de  2,000  Ar.,  qui, 
toute  minime  cprello  fAt,  n'en  ^tait  pas  moins  destin^e  h  montrer  oil  allaient 
les  sympathies  officielles.  Le  chemin  de  for  avait  bien  <^t^  c6d6  par  Ron> 
cayolo  six  semiiines  anparavant,  mais  la  cession,  rev^tue  cependant  de 
I'approbation  dn  chef  do  I'Etat,  s^dvanouissait,  car  Roncayolo  avait  ton- 
jours  6t6  en  fait  lo  x^ropridtaire  de  la  ligne.  Senlement,  il  n'avait  pins 
rien  j\  craindre  de  Fabiani,  et,  par  un  subterfuge,  les  droits  de  Roncayolo 
pouvaient  ^tre  rendus  illusoires,  841  le  fallait,  ])Our  oontrecarrer  son 
ndversaire. 

Fabiani  retourna  an  V<^n<5zu^la  en  mai  1884.  Lo  tribunal  d'exception, 
qui  aurait  d(i  statuer  d'offlce  et  sans  d6la,i  sur  Tarr^t  de  oonflit,  ne  se 
r^unissuit  point.  LMnfluence  de  M.  Blanco  demeurait  pr^pond^^rante  et 
sa  haine  s^acharnait  contre  Fabiani.  Tout  (Stait  perdu,  d'autant  plus  que, 
le  26  octobre  1885,  B.  Roncayolo  devait  odder  ii  uonveau  ses  droits  sur  la 
ligne  la  Ceiba  pour  la  somme  de  298,600  fr.,  dont  178,600  d^j^  revns,  en 
sorte  quMl  ne  restait  plus  que  120,000  fr.,  juste  la  valour  de  Pinscription 
hypoth(^caire  incompl(>te,  prise  au  nom  de  Fabiani  le  16  juin  1883,  et  des 
terrains  qu'on  oi^t  venduH  ponr  rien  au  cours  d*une  expropriation  forc4^e. 
8eule,  nne  donation  d(^guiH6e,  on  toute  autre  machination,  pouvaitcxpliqucr 
I'abandon,  a\  re  prix,  d'une  ligne  de  50  kilometres,  qui  avait  6t6  constroite 
:\  grand  fraia  et  qui  devait  donner,  pour  I'c^xercice  de  1890  h  1891,  un  h6u6- 
fice  net  de  prrs  de  400,000  fr. 

Le  Gouvemement  approuva  ce  transfert,  bieu  qu'il  fftt  notoire  au  Vdne- 
zu61a  quo  Fabiani  avait  des  rdclamations  tros  considi^rables  i\  faire  valoir 
centre  les  Koncayolo  et  que  le  contrat  du  26  octobre  1895  ddpouillAt  ses 
d^^biteurs.  II  ne  fallait  pas,  ponrsnit  la  demande,  songer  li  intenter  une 
action  paulieune,  devant  les  tribunaux  de  PEtat  de  Trujillo,  au  fond  des 
Cordillieres,  puisquc  apW'S  des  aniK^es,  Fabiani  n'avait  pu  obtenir,  j\  Cara- 
cas and  Maracaibo  Texc^eution  dejugements  inattaquables.  Plus  tard,  B. 
Roncayolo  reussit  a  so  fair(>.  octroy er  line  autre  concession  de  chemin  de 
fer,  qui  a  represente,  pour  lui,  un  b^^n^'lice  annuel  de  225,000  fr.  en  1892. 

La  demande  rappelle  encore  que,  lo  21  noverabrc  1885,  la  France  et  Ven*'^- 
zu<^la  8ign^rent  une  convention  pour  la  rejirise  des  ndgociations  diplo- 
matiques  et  que  Fabiani  fnt,  quelque  temps  aprcs  declari^  en  et^it  de 
faillite  an  V<5ndzu<^la,  pour  d^faut  de  paiement  immediat  d*un  uiontant 
inferieur  au  tiers  des  sommes  indnenient  retenncs  par  le  (lovernement 
d6fendeur.  Elle  cberche  a  prouver  que  la  convention  de  1885  est  inap- 
plicable au  diff<^rend  Fabiani  et  conclut  a  la  reparation  du  dommage 
caus<^,  pour  faits  du  prince  et  dc^'uis  de  justice,  par  les  autorit<^s  lulmini- 
stratives  et  judiciaires  de  PEtat  du  V<5n<^zuela,  dommage  dont  PEtat  est 
responsable,  et  qui  comprend : 

1°.  La  r<^paration  dn  tort  dprouvc^; 

2".  Le  gain  manqu6; 

3°.  Les  intK^rets  calcul<^s  des  la  date  des  actes  domniagcables; 

4".  Les  int^rets  composes ; 


HISTORICAL   NOTES. 


4885 


5".  Les  Racrifices  faits  par  la  partie  \6B6e  poar  le  maintien  de  son 
indastrie; 

6"*.  Le  prejudice  r(^Bultant  des  d<5pen8es  faites  et  dn  temps  perdu  poor 
arriver  in.  TexdoatioD  des  sentences ; 

7^.  Les  dommages  ii  consid6rer  comme  la  suite  n^oessaire  des  ddlits ; 

8<*.  Le  dommage  cans<^  par  la  privation  du  travail  h  Favenir; 

9".  La  r<^paration  da  prejudice  moral. 

L'dtat  des  reclamations  Fabianaest  spdcifidoommesuit  dans  ledemande 
on  capital  et  intdrets  capitalists : 


Eiat  A.  Liquidation  des  sentences. 

Francs. 

1".  Soldo  cr^diteur  au  31  aotlt  1879,  r^duit  h 509, 183. 70 

IntdrAts 630,966.02 

2^,  Annnit<^8  totales  en  vertu  du  contrat  de  mariage  du  20 
avril  1867,  dn  24  avril  1877  ii  pareillo  date  de  1892,  la 
transaction  de  1878  ayant  liquid^  la  situation  ant<^- 

rieure,  en  capital 150,000.00 

Int«^r^.t8 96,70L00 

3*^.  Porte  dprouv(^e  sur  la  vente  de  la  moitid  des  marcbandises 
qui  restaient  h  liquider  ii  Marseille — posto  d(l,  d'apri^s 

la  transaction  du  31  Janvier  1878 24,296.72 

Int<?r6t8 33,926.58 

4''.  Kecettes  du  pilotage,  suivant  sentence  arbitrale: 

(a)  du  1"  d<«cembre  1877  au  30  novembre  1878 16, 000. 00 

Int<«r6ts 21,428.58 

( ft;  du  1"^^  d6cembre  1878  au  30  novembre  1879 16, 000. 00 

Int<^T(-t8 19,310.00 

(c)  du  1"  ddcembre  1879  au  30  novembre  1880 16, 000. 00 

Intdr^ts 17,311.32 

(d)  du  l*"-  ddcembro  1880  au  30  novembre  1881 12, 500. 00 

Intdr6ts 12,05L38 

(e)  du  V'  d<^cembre  1881  au  15  juillet  1882 7, 812. 45 

Int<5r6ts 6,981.23 

5 '.  Indemnity  ponr  cmploi  du  vapour  Pauline f  soldo  (abus  de 

confiance  B.  Roncayolo),  ann<5e  1879 25, 000. 00 

Int<5rOts 31,517.50 

6**.  Indemnity  pour  services  reudus  paries  vapours  dcFabiani 

(abus  de  confiance  B.  Roncayolo),  aun^^e  1879 45, 385. 00 

Int^^r^ts 56,239.80 

7".  Remuneration  due  pour  vapour  Pauline,  ensuitedu  sauvo- 
tage  du  navire  anglais  Angel  (abus  do  confiance  B. 

Roncayolo),  annr^o  1879 47,653.32 

Inter«Hs 59,563.63 

8*.  Homme  pay  do  pour  le  coinpte  de  B.  Roncayolo  et  comprise 
dans  le  moutant  des  condamnations  pdcnniaires  pro- 
noucees  par  le  tribunal  de  comin»)ree  de  Marseille, 
mais  no  fuisaut  pas  double  emploi  avec  des  sommes  dues 

en  vertue  do  la  transaction  de  1878 — annde  1879 8, 363. 84 

Interdts 10,724.38 
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Francs. 
9*.  n^^tourneinent  cVuno  Homme  pay6e  par  TEtat,  poar  yapeur 

Pauline  (voyage  do  luai  1879  ii  La  Guayra) 10.000.00 

Intorrts 12,176.38 

10".  D^^tournement  d'une  somine  pa}'6e  par  TEtat  de  Zulia 

poor  vapeur  Pauline  (voyage  h  Coro),  ann^e  1879 9, 100.00 

Int<?rAt8 11,080.49 

11".  Frais  dii  vapeur  Pauline  employ^  ii  la  r^^pression  de  Tin- 
Hurrection  de    Pio-KeboUo  (df^toumement  B.  Ronoa- 

yolo),  &\m6ii  1880 28,000.00 

Int^^nHs 31,716.67 

12'.  IntK^nHs  1%  par  iiiois  dii  1"  juiUot  1879  au  31  octobre 
1880,  por^tus  sur  lea  30,000  fr.  de  tltres  d6toarn<S8  par  B. 

iionoayolo  (p.  639  et  647  de  la  demaDde) 4, 800. 00 

IntonHs 5,242.14 

13".  Assurances  da  vapeur  Pauline  da  1^*^  jauvier  1880  aa  15 

juillot  1882,  peadant  la  spoliation 19,333.33 

Int^^rots 19,238.45 

14".  l^odui t  net  du  remorquago  en  1880 100,  000. 00 

Int<^rots 107,180.33 

15".  Produit  net  du  remorquage  en  1881 100, 000. 00 

Int^^rtHs 94,453.13 

16".  Produit  net  da  V'  anvier  jau  15  juillet  1882 54, 166.51 

Int^r(vt8 48,403.73 

17" .  Seiiime  d<^tourii6e  par  les  Roncayolo  pour  Hervice  des 

vapeurs,  en  1879 42,550.00 

Int/ivtH 38,023.10 

18',  Somuie  allou(^e  pour  services  du  vapeur  Pauline  pendant 

I'insurroction  d'avril  et  mai  1882 28, 000. 00 

Interots 25,485.07 

19".  Soldo  restaut  dft  sur  les  17,880  fr.  allouds  par  TEtat  pour 

le  vapeur  Pauline,  anu<^e  1880 9,780.00 

Inter.-ts 10,084.94 

20\  Frais  Judiciaires  jusqu'au  30  juin  1882,  reduita  h 100,000.00 

Intmts 89,712.96 

Total  de  I'Etat  A 2,877,129.10 

D<^ductions  a  faire  aveo  intc^rets,  et  coinprenant,  eutre  antres, 

uuG  suuinie  de  79,536  fr.  12  relative  au  jioste  No.  1  ci-dessus.  204, 954. 96 

Montant  du  compte  des  sentences 2, 672, 174. 14 

Etal  B.  Get  <5tat  forme,  plus  ou  inoius,  un  supplement  du  prdcMent;  il 

se  rc^fere  aussi  en  partie  a  des  dt^cisions  judiciaires  non  connexes  avec  la 

sentenct^  arbitrate,  uiais  demeurees  sans  effet  par  la  fauto  des  poavoirs 

publics  du  V«'»n<5zu<Sla. 

Francs, 
r*.  Vorsemeut  du  capitaine  8auti  non  entr^  en  caisse,  annt^e 

1878 8,0(K).00 

Intrrets 11,385.58 

2".  Montant  de  traites  fouruies  de  MaracaTbo  et  Caracas  sous 

la  signature  de  Fabiani  et  non  verse  a  la  eaisse  de 

I'agence,  ann<^e  1878 90,701.64 

Intertts 128,867.36 
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Francs. 

D^bours  (Idtourn^s  par  B.  Roncayolo,  ann^e  1879 31, 009.  24 

Intdrets 38,545.56 

D^bit  personnel  do  B.  Ronoayolo  envers  I'agenoo  Fabiani, 

annde  1879 24,985.80 

IntdrAts 30,154.74 

Ddficit  de  caisse  imputable  h  A.  Roncayolo,  31  Janvier 

1879 29,610.44 

Int^rAte 39,198.47 

Pri^lt^vements  avonds  et  illicites  de  A.  Ronoayolo  31  mars 

1880 35.136.44 

Intdr^ts 43,161.83 

3ur  primes  payds  ii  la  caisse  gdndrale  des  families,  1*'''  oc- 
tobre  1879  et  l«f  mai  1881,  de  4,000  ft*.  Tune,  pour  los 

risqnes  resultant  des  voyages  de  Fabiani  an  Ydndzudla.  8, 000. 00 

Int<5r<>t8 9,038.28 

5  novembre  1880,  frais  de  sdjonr  h  Caracas,  avec  famille. .  11, 250. 00 

Intdr^ts 12,267.78 

M6me  date,  frais  de  voyage  et  retour  avec  famille 18, 000. 00 

Int6rAts 19,629.38 

,  31  aoAt  1880,  frais  de  voyage  et  sdjour  ii  Caracas,  avec 

M.Tedeschi,enjuilletetaofttl880 4,800.00 

Intdrcts 5,339.63 

,  7  novembre  1882,  frais  de  sdjonr  h  Caracas  avec  famille 

pendant  14  mois 37,000.00 

Intdrots ^ 35,317.65 

.  Frais  de  voyage  aller  et  retour  avec  famille,  5  novembre 

1882 18,500.00 

IntdrAte 17,658.80 

.  Crddit«  rdels  ou  supposes  faits  induements  par  A.  Ron- 
oayolo et  dont  le  recouvrement  a  6t6  impossible,  ann^e 

1880 120,000.00 

Intdr^ts 139,657.79 

.  Staries  et  surestaries  de  Maihien-Orengaf  du  24  mai  an  15 

aoAt  1880,  snr  166  tonnes  de  jauge,  suivant  tarif  Idgal.  12, 948. 00 

Intents '....  14,535.18 

.  Staries  et  surestaries  du  Ci'sar- ICtienne,  318  tonnes,  du  24 

jnin  aul»^octobrel880 29,910.00 

Intdrets 32,968.96 

.  Staries  et  surestaries  des  Deux-AmiSf  24  juillet  an  9  oc- 

tobre  1880,  186  tonnes 13,734.00 

Int<Sr6ts 15,105.91 

.  Staries  et  surestaries  des  Deiix-AmiSj  l'^''avril  an  15  juillet 

1882,  186  tonnes 18,786.00 

Intdrets 16,706.92 

.  Remise  s\  A.  Roncayolo,  5  novembre  1880 4, 800. 00 

tnt^rets 5,185.24 

.  Corapldmentde  frais  judiciairesde  1883  :\  1886 160,000.00 

Intdr«Hs 135,023.56 

.  Perte  des  capitaiix  dotenus  par  Roche  &  C'*-'  et  monttint 

des  trait<'s  d'immigration  (assignations 23  mai  1877).. .  347,  814.32 

Int<Sret8,  y  oompris  ceuz  du  poate  n"  21  ci-dessons.. .  583, 716. 68 
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Franca. 
21^.  I'^ais  jiidiciaireH.  etc.  (les  int^rAts  Bont  port^s  an  nnm^ro 

])r<«coaent) 28,000.00 

TotalderEtatH.... 2,386,461.18 

Ddductiuns  couseiities  (avec  iiit<^r()it6) 234,304.96 

Montant  du  coinpte  li 2,152,146.22 

L'Etat  C   concorne  le  servico  du  reroorquage;  il  se  rnonte, 

valeiiraii  30jiiin  1893,  i\  la  Bommode I,916,94a35 

Le  retrait  du  service  du  remor([nage  dquivaut  k  une  d^n^gatdon  de  jns* 

tico,  puisque  le  Gouvernemeut  restituait,  par  rinterm^diaire  d'un  pr^te- 

noni,  aux  Koncayolo,  une  source  de  revenus  annnels  considerables  que  le 

jugement  arl)itral  avait  attribuds  h,  Fabiani.    Le  contrat  de  remorquage 

du  7  d<^ceiubre  1874  avait  6t6  couclu  pour  ane  dnr^  de  dix  ans;  le  non- 

renouvellcment  du  contrat,  en  1884,  ne  fut  qu'un  acte  de  repr^sailles  dirigd 

par  les  pouvoirs  publics  contrc  Tadversaire  dos  Roncayolo. 

Francs. 

T?+o*  n       S  Kn  capital 4,200,000.00 

main...  ^  Kn  int^Srets 3,544,369.13 

Les  dommages  et  int^^rots  compris  dans  cet  6tat  correspondent  anx  sacri- 
fices fnits  pour  le  maintien  de  TiuduHtrie  de  Fabiani  et  an  gain  dont  il  a 
6t<^  tru8tr('^  Les  frais  gon^Sraux  de  la  maison  de  MaracaTbo  ^taient  de 
52,720  fr.  par  an,  soit  plus  de  350,000  fr.  pour  sept  anni^es.  A  cela  il  fant 
ajouter,  ])ar  172,571  fr.  93,  les  frais  gt'^n(^raux  de  la  maison  de  Marseille,  par 
102,6H0  fr.  18,  les  ilt'pcnses  personnelles  du  m<^nage  Fabiani,  par  589,425  fr. 
39,  le  compted'a^ioH  vt  iutdrrts,  plus  le  frrtde  pi usieurs  milliers  de  tonnes 
perdu  par  suite  du  inauvais  vonloir  des  autorit<^s,  soit  100,000  fr.  an  mini- 
muiu,  le  d('ticit  de  100,000  fr.  sur  le  produit  de  la  vente  des  navires,  le 
uiaiutieu  de  rinduatrie  builiere  (^xploit«^e  par  Fabiani  (au  moins  100,000 
fr.),  et  il'autres  pertes  et  sncrificeH  p(5cuniaire8  reprdsentant  un  capital 
de  plus  d^in  million  et  demi  et  de  pr«'8  de  2,800,000  fr.  aveo  les  int^n^ts 
calcnlt'''8  d«'8  le  1"^  Janvier  1883.  D'un  autre  cAt<%  Fabiani  aurait  pu,  dans 
des  conditions  ordinaires,  rraliser  un  bon<^fioe  net  de  200,000  fr.  par  an,  si 
son  commerce  d'importation  n'avait  pas  <^t<^  arrctt5  parl'acted^^ictueuxdu 
7  d<^cembrc  1871  jus(|u'a  la  transacti<m  de  1878  et  repris  ensuito  dans  des 
circonstancos    particulicrement    difticiles.      L'industrie    builiere    anrait 

rappoitc,  en  outre,  prcs  de  200,000  fr.  par  an. 

France. 

i?f..f  r        i  En  capital 5,500,000.00 

j!.i.it  1....  ^  i^n  i^t^ir.'.ts 2, 847,,995. 01 

Ce  poste  se  rcfcre  h  la  reparation  du  prejudice  immcdiat  et  direct,  cause 
depuis  le  30  avril  188(),  cpotiuc  a  buiuclle  Fabiani  dtait  pn'^t  j\  rdduire 
amiablemeut  sos  reclamations  aux  pertes  e'prouvc^es,  en  t^liminant  tous  les 
dommages  et  interets  qui  deri vaient  des  actes  de  M.  Blanco.  Celui-ei  refusa 
d't^utreren  mntiere.  La  faillite  do  Fabiani  fut  d«''claroe  pour  non-paiement 
d'nne  somme  de  70,000  fr.  au  ]>lns,  alors  (ju'en  lui  devait  des  millions  au 
V6uezut'''la,  et  les  jnges  de  Maracaibo  allerent  nieme  juscpi'ii  solliciter  les 
pr<^sidents  des  tribnnaux  de  premiere  instance  de  Paris  et  de  Marseille  de 
faire  publier  I'avis  de  faillite  dans  les  Jouriiaux  les  pins  r<5pandu8  de  ces 
deux  villes.     Cette  faillite  a  eu  de  desastrenses  consequences  et  le  Oou- 
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vernement  v6n<$zu<nien  est  responsable  des  ddiiis  de  justico  qui  Tont 
d^^terminde. 

FraDCH. 
Etat  F.  Frais  du  proces  intematioDal 200, 000 

Dans  cctte  somme  sont  compris,  entre  autrcM,  les  frais  d'iustallatiou  de 
Fabian i  et  de  sa  famille,  h.  Paris,  depnis  1886. 

A  ces  i)r<^jadice8  commercianx  vient  s'ajonter  le  dooimage  (^prouY(^  dants 
raB'airediicheminde  far  de  laCciba ;  Tex^^cutiou  des  sent/Bucesaurait  permis 
a  Fabtaui  de  se  substituer,  d(>s  1881,  b,  sea  ddbiteurs,  en  exer^ant  tons  leurs 
droits  et  actions  (concession  de  la  ligne,  exploitation  de  la  douane,  etc.). 
Cette  entreprise,  que  Fabiani  eiH  men^e  i!^  bien,  a  produit,  dans  les  condi- 
tions les  plas  ddfavorables,  un  bf^ndfice  net  supdrieiir  k  250,000  fr.  par  an; 
le  revenu  net  a  6t6  de  389, 164  fr.  87  pour  Texercice  1890  h  1891  et  il  doit  etre 
aujourd'hui  de  plus  d'un  million.  Or  la  concession  dtait  accordce  pour 
nne  pdriode  de  pres  d'un  siecle. 

La  partie  demanderesse  rdcapitule  ses  dtats  de  dommages  et  inter^ts  et 
arrive  aux  totaux  suivants,  valeur  an  30  juiu  1893: 

Franca. 

l**.  Prejudices  coiumerciaux 22, 944, 563. 17 

2«.  Affaire  de  la  ligue  de  la  Ceiba 24,000,000.00 

Total  gdndrai 46,944,563.17 

III.  Dans  sa  d^fenset  le  Gou vernement  vdndzu<51ien  releve  d'abord  le  fait 
quo  Tobjet  du  litige  est  "le  ddni  de  justice  alldgud  par  Fabiani,  pour  non- 
exdcution,  selon  lui,  de  la  sentence  arbitrale  rendu  en  sa  faveur  :\  Marseille, 
le  15  ddcembre  1880,  homologude  par  le  tribunal  civil  de  premiere  instance 
et  confirmde  par  la  cour  d'appel  d'Aix;  et  le  point  de  depart  ne  pent  6tre 
autre  que  Tarr/'^t  par  lei^uel,  ii  la  date  du  6  juin  1882,  la  haute  cour  fdddrale 
du  V6n6zu6lsk  a  donnd  force  exdcutoire  dans  le  pays  in,  la  sentence  de  la 
cour  d'appel  d'Aix." 

Or  la  sentence  arbitrale  ddcidait:  1",  que  Tentreprise  du  remorquage 
devait  etre  mise  sous  le  nom  de  Fabiani ;  2",  quo  les  vapeurs  EclaiVy  Mara, 
et  Pauline  et  tout  I'outillage  de  Tentreprise  du  remorquage  apparte- 
naient  k  Fabiani;  3'',  que,  pour  rrglement  de  compte,  Andrd  Ronoayolo 
restait  ddbiteur  de  Fabiani  de  la  sonime  de  538,539  fr.  07  cent.  Les  faits 
antdrieurs  a  la  decision  de  la  haute  eour  feddrale  du  6  juin  1882  ne 
rentrent  point  dans  Tobjet  du  litige  actuel,  en  sorte  que  toute  la  question 
h  trancher  tient,  en  somme,  dauH  ces  mots:  la  sentence  arbitrale  a-t-elle 
6t6  exdcutde  conformemeut  aux  lois  veudzudliennes,  et  la  suspension  de 
la  procedure  d'exdcutiou  est-elle  imputable  aux  autoritds  de  I'Etat  defen- 
denr,  ou  ai  Fabiani  f 

En  particiilier,  Fabiani  a  tort  d(^  cousiddrer  eomme  un  ddni  de  justice 
I'arret  du  11  novembre  1881,  <5mau»'^  de  la  haute  cour  fdddralo.  La  juris- 
prudence fran^aise  elle-m(^me  reeonnult  ([ue  Tarbitro  volontaire  dtant  un 
inandataire  et  non  un  magistrat,  cette  eirconstaiice  enleve  ii  sa  sentence 
le  caractere  d'un  jugement  propremeut  dit.  Et  si  cet  arrt^t  reposait  sur 
de  fausses  appreciations  juridit^ues,  il  ne  faut  psis  oublier,  qu'ii  la  date 
(lu  6  juin  1882,  la  haute  cour  declara  les  Hcntenees  franvaises  exdcutoires, 
loreque  Fabiani  eut  ddposd  en  forme  autheutique  la  d6cision  de  la  cour 
d'appel  d'Aix  (art.  558  C.  proc.  civ.  vt'''Ui'z.). 

X^es  clauses  du  compromis  de  Caracas,  du  7  aoQt  1880,  qui,  en  prescrivant 
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rex^ntion  immediate  et  sans  leooan  powlble  an  Y4m6MniSU^  randaient^ 
d'apr^  la  demande,  toaie  comparation  inatUe  deraat  la  haate  ooar  HM^ 
rale,  sont  manifeBtement  ooatralies  auz  prinoipaa  gfotouix  da  dnrtl^  ear 
aacim  Etat  ne  renonce,  en  favear  dee  instltiitioiiB  d'on  aatra  Etat  oq  de 
conventionB'  entre  partiae,  anz  r^lea  fondamentalea  da  aa  Mgiwlatww. 
li'exeqiuitur  doit  dtre  ordonn^,  dte  Ion,  aoivant  la  pvooMnva  fiz^  par  la 
loi  da  pays  dans  leqoel  il  eet  requia.  La  ooiur  avalt  Fobligstlon  da  elter 
radveraaire  de  Fabiani,  et,  a'il  Texigeait,  de  renteadze. 

Qnant  anx  ddnie  de  Juadoe  rentrant  dana  lea  tanaaa  dn  eomproiniai  ill 
n'exiatent  pas.  L'aivftt  da  6  Jain  1882  a  4%6  ex^eaM;  lea  Mbmiaiiz  riaS- 
za^liene  ont  accord^  k  Fabiani  toat  oe  qn'il  a  zMain^;  8*11  y  »  an  det 
retards,  c'est  qa'il  a'en  prodoit  dana  tonta  exteation  antE»T6a  par  on 
ddfendeor  qai  cberobe  k  £ure  valoir  aea  droita  on  k  gagner  da  temps,  et 
qae  Fabiani  lea  a  provoqn^  Ini-mAme,  solt  par  des  r^easatioiia  intampea- 
tives,  soit  par  son  ignorance  des  lois  appllealdea  an  Tesptea;  et  enflny  la 
sentence  arbitrale  e  ^t6  ex^at^  en  conformity  da  •droit  T<n<aa<lian,  jna» 
qa'an  moment  oil  Fabiani  d^serta  la  precMare.  EiTeetiTemaiit^  le  6  Joillet 
1882,  le  J  age  Mendez  ordonne  Tex^ation  k  Maraoalbo,  anr  raqoMe  de 
Fabiani.  Les  Roncayolo  ferment  oppoaitlony  mala  Ila  sont  d6boat^  dte 
le  11  Jnillet,  et  le  magistrat  dispose:  ^'Ce  Jonr  ^tant  le  qoatritea  depais 
qae  I'ordonnance  d'ex^cntion  a  6t6  rendne  (art.  801  C.  proc.  eir.),  oa 
mandement  sera  adress^  an  J  age  da  manioipe  de  Saa-BaphaSlea  d^afgnant 
les  immenbles  et  autres  objets  qae  Bonoayolo  p^ra  at  flla  doivant  ramattra 
k  Fabiani  ....  poar  qn'il  le  mette  en  posseaslon  daa  dita  dljjeti^  lUsaiit 
osage  de  la  force  en  cas  de  n^cessit^."  Le  12  JnUlat,  le  trilmiial  dn  mnni- 
eipe  de  8an-Kapba^l  met  Fabiani  en  possession  dea  ▼apenia  MiMt,  Jfara 
et  Pauline;  le  14  meme  mois,  rentreprise  dn  remorqnage  pasae  entre  ses 
mains.  Si  le  jage  de  premiere  instance  admit  I'appel  d'Andrd  Roncayolo 
avcc  efl'et  sculemeut  d<^volotif,  si  le  Jnge  sap^rienr  I'aocaeillit,  lui,  k  denx 
elTots,  et  si  rexdcntion  dcmeora  natnrellement  snspendnejnsqa'aa  jage- 
ment  siir  rincident,  il  n'y  a  \h  rien  d'illdgal.  Ce  sont  les  r^casations  non 
motiv«^cs  do  Fabiani  qui  ont  entraind  des  retards,  en  arrfitant  tonte  la 
proc(^dnre  pendant  pres  d'nne  ann^e.  Apr^  avoir  tentd,  par  trois  fois,  de 
r<^cuaer  le  jago  sup^rieur,  11  rocasait  encore  le  president  de  la  oonr  supreme 
qui  venait  d'aiitoriser  son  appei  ^  regard  de  la  sentence  pronono6e  ear  la 
troisi^me  K^cuBation. 

£n  somme,  Fabiani  cnvisagea  qu'il  avait  tout  gain  k  interrompre  la  pro- 
c<5dure  et  11  n'exer^a  contra  les  juges  dont  il  il6trit  aprte  coup  les  actes 
prdtenduenient  ill<^gaux  et  ciimlnels,  aucnn  des  reconrs  donn^  par  les 
IoIh  nationales.  Les  errenrs  qu'il  a  pu  commettre  n'engagent  pas  non  pins 
la  reHponsabilltr^  de  I'P^tat  dilfendeur;  Tart.  2  dn  Code  civil  v^ndzudlien 
porte  ((ue  'M'ignorauco  des  lois  ne  dispense  pas  de  I'obligation  de  les 
observer.*' 

Fabiani  affirmo  bien,  sans  preuves  B<5rieuses,  que  le  ponvoir  ex^cntif 
fi^d^ral  intervenait  abusivement  dans  la  procddure  d*ex<$cntion.  Mais 
c'est  lui-niomo  qui  solliclta  rintervention  dn  Gonvemement,  en  se  fondant 
Bur  une  interpretation  erronde  dn  soc.  17  de  Tart.  IS  de  la  oonstitntion. 
La  separation  des  pouvoirs  existe  au  Ven^zudla  comme  en  Snisse  et  ail- 
leurs.    Fabiani  a  etd  mal  oonseilld  ou  mai  inspir6. 

Le  10  jnillet  1883,  le  fondd  de  pouvoirs  de  Fabiani  s^adrease  de  noa- 
veau  k  la  haute  oour  fdddrale  pour  qu'elle  eigoigne  aa  Jnge  d'ex6outer 
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FarrtH  da  6  juin  1882;  le  8  ddcembre,  la  cour  fait  droit  ^  ces  conclasions. 
C'dtait,  au  dire  de  Fabiaiii,  la  condamnation  dii  syHti^me  de  tergiversa- 
tions  iDaiignr^  par  le  juge  supdrieur;  s'il  en  est  ainsi,  11  devait  proc^der 
contre  ce  dernier  en  application  de  Tart.  341  du  Code  p<^nal  v(^n^zn^ien, 
sous  peine  de  perdre  son  recoars.  Les  strangers  ne  Stauraient  se  r^clamer 
do  privileg<^8  que  let^nationanx  n'ont  point.  D'ailleurs,  le  19  Janvier  1884, 
le  tribunal  de  MaracaTbo  ordonue  Tez^^cution  des  sentences  fran^aises; 
le  8  f^vrier,  le  repr^sentant  de  Fabiani  requiert  Fembargo  sar  les  droits 
et  actions  de  Roncayolo  dans  la  douane  et  le  chemin  de  fer  de  la  Ceiba;  le 
lendemain,  le  mandataire  d'Andr6  Roncayolo  forme  opposition,  en  all^- 
gnaut  que  la  haute  cour  f6d6rale  n'6tait  pas  comp<^tente ;  le  13  f^vricr, 
le  tribunal  de  premit^re  instance  <5carte  la  demande  de  Fopposant;  le  23 
cependant,  sur  requdte  d^Audrd  Roncayolo,  la  cour  supreme  de  justice  de 
F£tat  rend  son  arr^t  de  conflit,  et,  en  se  basant  sur  Fart.  50  C.  proc.  civ. 
v6n6z.,  le  tribunal  suspend  Fex<Scntion. 

An  lien  de  faire  trancher  le  conflit  de  competence  par  le  tribunal 
extraordinaire  que  pr^voit  Fart.  16  de  la  loi  du  16  mai  1882,  Fabiani 
abandunnala  procedure,  en  prdtextant  qu'il  cherchorait  en  vain  h  obtenir 
justice  au  Vendzn^la.  Or  la  cour  supreme  de  FEtat  Falcon  avait  unique- 
ment  revendiqu^  (cfr.  art.  89  de  la  Const,  vdn^z.)  Fautonomie  judiciaire 
d'un  des  Etats  confdd^rds,  comme  elle  en  avalt  le  droit ;  taut  que  la  ques- 
tion de  competence  n'^tait  pas  r6solue,  Fabiani  ue  pouvait  se  plaindre  d'un 
d^ni  de  j  nstice.  Et  11  avait,  au  surplus,  la  facult<S  de  rechercher  le  tribunal 
en  dommages  et  inti^r^ts,  si  Farr^t  de  conflit  avait  ^t^  ligustement  rendu 
(art.  57  C.  proc.  civ.  v^n^z.).  A  ce  moment,  en  effet,  11  n'avait  pas  d'action 
contre  le  V^n^Szu^la,  mala  contre  la  cour  supreme  de  FEtat  Falcon.  II 
avait  h  suivre  la  voie  que  la  loi  trace  aux  ^Strangers  comme  aux  uatlonaux ; 
et  11  lui  <Stait  interdit  d'exiger  une  lndemnit<S  de  la  nation,  avant  d'avoir 
^pais^  les  recoars  l(5gaux. 

Relativement  au  service  du  remorquage,  le  y<Sn6zu61a  XK>uvait  denoncer 
le  contrat  du  7  d<^cembre  1874  pour  son  ^^ch^ance ;  ce  qu^l  a  fait,  en  dls- 
posant  que  le  noiiveau  contrat  n'entrerait  en  vigueur  qu'^  Fexpiration  des 
dix  anndes  de  la  concession  ant^rieure,  soit  d^«  le  8  d^cembre  1884.  L'Etat 
n'avalt  pas  perdu  son  droit  souverain,  parce  que  Fabiani  avait  des  contes- 
tations judiciaires  au  y^ndzu^la  avec  des  particuliers. 

L'bypoth^que  prise  sur  la  douane  de  Ceiba,  m^me  en  admettant  que 
les  droits  des  Roncayolo^au  reste,  c^dds  ^  an  tiers— fussent  susceptibles 
d'hypotb^que,  ne  pouvait  produire  d'effets  l^gaux  avant  an  jagement 
rendu  sur  Fopposition  form^e  par  le  gouvernement  de  la  section  de  Zulia. 
L'inscription  hypotb^caire,  de  120,000  fr.,  radi^e  le  3  septembre  1887,  par 
les  syndics  di^finitifs  do  la  faillite  Fabiani,  n'entre  plus  en  ligne  de  comptc, 
d'autant  plus  qu'une  Inscription  resultant  d'nne  sentence  <Strang^re  ne 
sauralt  Stro  la  consequence  immediate  de  oelle-cl,  mais  seulement  do  Vexe- 
quatur  accords  par  les  tribunaux  nationaux.  Quant  an  contrat  du  21 
ootobre  1885,  Fabiani  devait  Fattaquer  au  moyen  de  Faction  paulieuue, 
s'il  le  ienait  pour  frauduleux;  11  s'en  est  bleu  garde,  et  11  crio  au  d^ni  de 
Justice  avant  m^me  d'avolr  salsi  les  autorites  judiciaires. 

En  outre,  la  convention  franco-vdn6zueiienne  de  1885  n'est  nuUement 
oontraire  au  principe  de  la  non-r6troactivite  des  lois.  Conforme  ii  tou8 
egards  aux  lois  anterieures  (art.  10  de  la  Const.,  art.  5  du  d^cret  du  14 
fevrier  1873),  elle  ne  donne  ouverture  ii  Faction  diplomatique  que  lorsque 
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leB  ^'^trnngers  out  6])aiHr  les  recoiirn  l(^gaax.  Lo  miDistre  de  France  ;i  Cara- 
caH,  dnnH  sa  note  dn  'A  aoAt  1887,  a  reconnu  ''que  les  reclamations  61ev6e8 
dc  ce  chef  (pour  d<^niH  do  justice)  reiitrent  dans  les  provisions  de  Tart  5 
de  la  couv(*ntion  dii  26  uovembre  1885/'  Get  acte  est,  de  pins,  r^serr^ 
dans  le  comproiniH  du  24  fovrior  1891,  ot,  s41  nVtait  pas  applioable  k  Faf- 
fairo  Faliiaui,  toutrs  lesrt^olainationsde  oe  dernier  seraient,  aux  termesda 
d^cret  du  14  fovrier  187H,  justiciablos  do  la  haute  conr  fM6rale. 

Lo  Gouvcriiement  dofendeur  critique  ensuito  IVtat  de  dommages  et 
int<Sr(>t8  do  la  partie  deinaiideresse.  La  plnpart  des  indemnitds  rdelam^ 
sont  oxclues  par  les  termes  momes  du  compromis.  Fabiani  n'est,  aa 
donieuraut,  croancier,  quo  des  Honciiyolo.  La  faute  des  aatorit^  v^n^ 
zu<^liennos  n'ost  pas  mioux  (^tablio  que  la  responsabilitO  de  TEtst.  Tonte 
la  demande  repose  sur  dos  affiriuatious  de  Fabiani  qui  n'ont  aucune  valeur, 
ni  en  fait  ui  en  droit. 

La  defenso  conclut  des  lors  a  oe  qu*il  plaise  ii  Varbitre  de  d<5cider  que 
le  V<^n('zuela  n'est  pas  responsable  des  dommages  que  Fabiani  dit  avoir 
dprouv/'B  pour  denegations  do  justice. 

IV.  Dans  sa  ri^plUpie,  lo  Gouvernement  demandeur  constate,  entre  autres, 
qu'il  appartiont  ii  Farbitre  do  determiner  souverainement  le  point  de 
depart  do8  d(^n<^gation8  de  justice  ])retenducs  par  Fabiani,  le  compromis 
Otant  redigt^  en  ternioH  tres  gen('>raux.  Le  d^ni  de  justice  est  nettement 
d^fini  a  I'art.  288  du  C.  p(^n.  venez.,  et  la  ddfiuition  en  est  tr^s  large. 

11  couvient  de  remarquer  oneore  que  I'arret  du  11  uovembre  1881,  qui  est 
en  coiitradietiou  llagraiite  avec  celui  dn  6  juin  1882,  (^qnivant  h  une  d^n^ 
gation  de  Justico  dont  les  eousequences  ont  et<^  tres  graves;  les  motifs  de 
cet  arrrt  sont  inadniissibles.  II  y  a  ©u  violation  des  art.  550  a  558  C.  pn>c. 
<iv.  vnii'z.  ot  rcfu8  crexecntion  d'une  sentenee  definitive  dans  le  sens  de  Is 
eonvrntion  du  26  novembre  1885.  L'arbitre,  en  consultant  le  Diario  de 
la  haute  eour  frdt'-rale,  pourra  vi'^ritior  uirme  si  elle  a  tenn  du  12  au31 
octobre  1881,  b'H  deux  audiences  provues  par  la  loi  (art.  Ill,  ibid,  et  288  C. 
p<^n.  v^-nj'^z.). 

Tout  ce  quo  dit  la  defenst»  an  sujet  do  rop])osition  dos  Roncayolo  et  dcfl 
recusations  de  Fabiani,  est  sans  concluanee  an  vu  do  Tarn^t  de  la  haute 
conr  fi'derale  dn  8  decenibro  1883,  (jui  declare  quo  Toxdoution  des  sen- 
tences franvaises  a  <*t«'  interronipuo  par  des  reconrs  ill<5gaux.  GrAee  a  des 
retards  eontraires  aux  lois,  Fabiani  n'a  pn  niettre  Tembargo  sur  les  droits 
et  actions  de  hos  ddbitenrs.  II  a  fallu  des  auncos  pour  no  pas  rendre  uue 
ordonnauce  d'exi^cution,  «|ui  dovait  etre  pi'ononc<^e  sc^ance  tt^uaute. 

II  n'rtait  pas  i>o88iblo  de  recliercher,  an  pr^alable,  on  responsabilite  I^ 
jngo  snpcrieur  de  Maracaibo  et  la  conr  supreme  do  I'Etat  de  Falcon, 
pnisque,  doi)ui8  jins  do  qnatro  .Mim,  Fabiani  reclaniait  vainement  Veit*i^' 
inr  d'un  ju«j:onient  inattaquablo. 

Suit  un  **etat  delinitit"  des  ])renve«  invo<iuoes. 

V.  Le  (iouverueujont  defondonr  insiste,  dans  sa  dnplique,  sur  la  circoO' 
stance  ([uo  des  ne^ociations  auxqnelles  lo  coniproniis  a  donn6  lieu  et  tl*^ 
ses  tennos  nn'ines  il  resuite  i\\w  cet  a<'te  ee  reftre  exclusivement  aux  fait^ 
posteriours  a  I'arret  du  6  juin  1882.  L'arret  du  11  novembre  1881  etai* 
]>arfaitemont  correct,  pnisqno  riioniologation  de  la  sentence  arbitral** 
nVtait  pas  definitive,  le  7  juin  precMMlont,  date  du  depAt  de  la  requetes^ 
tin  (Vexequatur. 

En  ce  qui  conceruo  lo  contlit  de  eonipi'tenoo,  ni  Fabiani  lui-meme,  ni  sa 
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partie  adverse  ne  sont  adress^^  h  la  cour  de  cassation  on  ii  la  haute  coiir 
ft^erale,  poar  provoquer  la  solution  du  conflit  et  lis  n'ont  pas  foami  le 
papier  timbrd  n^cessaire  iJb  la  procMure,  qui  a  6t6  abandonndo. 

La  dnpliqne  pose  on  principe:  qn'il  n'y  a  pas  en  de  ddni  de  justioe,  pas 
plus  d'apres  les  lois  y(^n<^zn<^lienues  que  d'apr^s  I'art.  506,  C.  proc.  civ.  fr., 
on  les  lois  allemande  et  Suisse ;  que  I'Etat  n'est  point  responsable  des  aotes 
de  ses  fonctionnaires  de  Tordre  jndiciaire,  si  cette  responsabilit^  n'eet  for- 
mellement  consacr<5e  par  la  loi,  et  que  le  droit  v(^u<^zu^]ien  ne  la  proclame 
paSy  tant  que  les  (Strangers  lds<^s  n'ont  pas  port<^  leurs  demundes  d'indem- 
dIUS  devant  la  haute  cour  ft^'df^rale;  que  I'iuterveution  diplomatique  eniin 
Bst  inadmissible,  anssi  longtemps  que  les  recours  pr<^.vns  par  les  lois 
territoriales  n'ont  pas  6%6  epuis<^s. 

YI.  Par  son  ordounance  de  juillet  1895,  Tarbitre  a  invito  le  Gouvemoment 
demandeur  h  produire  divers  documents  et  rensoignements  oompl<^men- 
taires,  et  present  I'audition  de  ditl'drents  tcmoins  invoqu^s  en  demande. 
De  ces  t<^nioins,  trois  seulement,  MM.  Plumacher,  R.  Seijas  et  F.  Osio  ont 
pa  dtre  entendus,  en  2)resence  des  parties,  par  les  soius  de  M.  le  repr^sen- 
tant  des  Etats-Unis  d'AmcSrique  i\  Caracas;  il  a  fallu  pres  d'nue  ann(^e 
pour  recueillir  ces  tc^moignages.  Des  quatre  antres  t^moius,  Tun  est  d<^c^d^ 
%u.  cours  du  proct'S,  deux  n'ont  pu  etre  atteints  et  le  quatri^me  a  refuse  de 
r^pondre  anx  questions  qui  lui  ^talent  poshes,  vu  sa  quality  d'ancien  Presi- 
dent de  Pun  des  deux  Etats  en  cause. 

Une  partie  des  documents  et  reuseignements  compl^mentaires  requis  par 
I'ordonuance  de  juillet  1895  ont  ^t^.  ibumis.  11  n'a  pas  6t6  pris  de  conclu- 
lions  oontre  Pan  then  ticit(5  des  pieces  produitee  de  part  et  d*autre ;  Parbitre 
ftppr^ciera  librement,  en  cons(^(iuence,  leur  valeur  probaute  et  leur  force 
obligatoire.  Les  difficultds  soulev^es  par  Papport  mC'me  des  preuves 
litt^rales  ont  616  6cart<5eB,  aiusi  que  cela  resort  des  ddclarations  des  Gou- 
vemements  int<^res8<5H. 

y II.  La  proc<Sdnre  a  6t6  declarde  close  par  Parbitre  le  21  octobre  1896. 

B.—En  droit, 

I. 

11  importe,  en  toute  premiere  ligne,  de  d<^terro  ner  exactement  Pobjet 

du  difl'^rend  soumis  a  Parbitrage.     Aux  termes  du  compromis  du  24  f^vrier 

1891,  la  question  litigieuse  est  de  savoir  si,  **  d'apres  les  lois  du  Vdni^zu^la, 

lesprincipes  g6n^raux  du  droit  des  gens  et  la  convention  (du  26  novembre 

18S5)en  vigueur  entro  les  deux  puissances  contractantes,  le  Oouvernement 

T^n^zudlien  est  responsable  des  dommagen  que  Fabiani  dit  avoir  dprouvds 

poor  d^ndgations  de  justice."    Ind^peudaniment  meme  de  Pintentiou  des 

Parties  manifestde  durant  les  n<^gociations  anxquelles  a  donnd  lieu  la 

convention  franco-v6n6zu<^lienno  de  1885,  il  rdsult«  h  Pdvidence  du  texte 

Q^medu  compromis  et  de  Tensemble  des  faits  de  la  cause,  que  leGonveme- 

i&snt  ddfendeur  est  actionn^  nni()uement  a  raiaon  de  la  non-ox(^cution, 

P<v  les  autorit^  vdn6zn(^lieunes,  du  jugetnent  arbitral  rendu   ii  Mar- 

••^e,  en  date  du  15  ddcembre  1880,  entre  Antoine  Fabiani,  d'une  part, 

^olt  et  Andr<5.  Roncay olo,  d'au tre  part.    L'Etat  demandeur  semble  mc^nie 

'^^'onnaltre  que  la  d(5n('^gatiou  de  justice  initiale  est  Parret  du  11  novembre 

^1  {R^liquef  -p.  2) ;  et,  coninie  on  la  verra  plus  loin,  il  est  inutile  de 

'••Jittcher  s'il  faut  consideror  i)lut6t  Tarretdu  11  novembre  1881  que  celui 
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(ill  ()  juiii  1882,  comiiie  point  de  depart  des  responsabilit^s  ^yentuelles 
encoiinies  daim  le  sods  du  compromis. 

IViiu  autro  cdU^j  la  signification  du  mot  '^d^n^gation  de  justice"  yeot 
rtre  proci8(*e.  11  convient  d'entendre  par  lik  toate  aote  qui  deTra  ^txe 
envisiig(^  comuie  nno  d<^nogation  de  juBtic<),  soit  d'apr^s  lea  loisdu  Y^n^- 
zu<^,la,  soit  (l'apri'8  les  principes  g(^.ndraux  da  droit  des  gens,  soit  d'apres 
la  convention  du  26  uovcmbre  1885,  le  coiupromis  n'exigeant  i»a8  U 
concordance  absolnc  do  ces  trois  sources  jnridiqaes  et  des  diff^iencet 
cHsentielles,  on  inrnic  notables,  n'existant  d'aillean  pas  entre  ellee  sor  la 
niaticro. 

La  li^gislation  vcn^'zuclionne  ne  fournit  pas  une  d<^finition  directe  de  Is 
<l<^nc^gatic)n  do  justice.  Ce])en<laDt  lo  dccret  du  14  fdvrier  1873,  sur  les 
droits  et  devoirM  des  <^trangerH,  dispose  acet  6gard,  dans  son  art.  5,  que 
les  ^^trangers  out  le  droit  de  recourir  h  Fintervention  diplomatique 
**  lor8qu(\  ayant  opniH<^  les  recours  Icgaux  devant  les  tribuoaux  comp^teos, 
il  apparalt  dairement  qu'il  y  a  eu  deni  de  justice  ou  injustice  notoire/'  £t 
les  art.  282  et  288  du  C.  pdn.  v<^ncz.,  du  27  avril  1873,  sont  ainsi  convus: 
''Tout  juge  ox<^cuteur  d^ine  sentence  rendue  ex^cutoire,  qui  refusers 
ouvertenient  de  I'accomplir,  sera  puni  de  la  m^^me  peine  ddict<5e  par  I'article 
pr<^ccdent  (amende  ou  detention),  sans  prdjudic-edes  ponrsuites  auxquelles 
il  y  aura  lieu  de  proc^'der  du  co  fait  (282).  Les  magistrats  d'nn  tribunal 
agrege  et  autres  juges  qui  n'expedieront  pas  les  affaires  avec  la  cdl<^rit«'> 
prc8critt>  par  les  IoIh,  (|ui  ne  dicteront  point  les  ordonnances  et  sentences 
dans  k'H  d^^Iais  iin])artis  par  cos  nienies  lois,  qui  prorogeront  ou  abr^geront 
iudueuiont  les  dt'Oais  accordcs  aux  parties,  ou  qui,  d'une  maniere  quol- 
C()U(iuo,  retarderont  la  solution  des  procis  civils  ou  criminels,  seront  puuis 
de  la  Huspension  dt;  I'euiploi  pendaut  une  duree  de  nn  k  six  moi8*'(288). 

On  pent  ])rctendre  ciuo  1©  dccret  de  1873  ue  saurait  etre  invoqu«5  dans  ce 
ens,  attcndu,  qu'eutre  la  France  et  le  V<5n6zuela,  la  question  du  droit  a 
rinterveutiou  diplomatique  a  etc  reglee  par  la  convention  precitce  de 
1X85.  Kn  veritc,  un  acte  iuteruatioiial  a  oi6  substitu^,  sur  ce  point,  a  uDe 
loi  j)urement  nntionale  (erf.  art.  10  de  ]a(*onst.  voui^z.  de  1881),  et,  bien 
([uo  le  comi)r()mi8  reserve  TappUcaliou  des  lois  v(''n^zu<^Iiennes,  il  ne  vise 
(|Ue  cellcrt  do  ces  lois  opposahles  au  Gouverncment  deniandeur;  or,  c*lle 
de  1873  a  ot6  modifu-e,  pour  les  ressortissants  frauyais,  dans  sou  art.  5  dii 
moins,  ]»ar  uue  convention  posti'^ricure,  obligatoin;  pour  les  deux  Ktatfi 
signsitaires  du  comiiromis. 

S'il  en  est  ainsi,  la  seule  d(^liuitiou  dont  il  est  possible  <le  tenir  oompte, 
en  droit  v«u«'zut'lien,  est  cello  d'es  art.  282  et  288  de  Code  p<5nal  de  1873, 
(jui  assimilent  a  une  dcne^ation  de  justice,  tout  faits,  d'une  auiorite  jndi- 
riairvj  (loustituant  un  refus  d'oxecution  d'une  sentence  rendue  exdoutoin*, 
un  retard  illrgal  dans  rexp<Hlitiou  des  affaires,  un  ddfaut  de  prononcer  les 
ordonnances  et  8(»nten<es  dans  l«*s  delais  fix<5s,  une  prorogation  ou  une 
reduction  indue  des  dt'lais  (Hablis  par  la  loi,  ou  encore  tout  retard  quel- 
con<|Ue  apport*'^  a  la  solution  il'mi  procis.  Les  refus  d'ex^'cution,  Tinob- 
servation  de  d<^lais  }»eremptoires  et  les  retards  illeganx  qui  peuvent  Otre 
rejjrocbes  aux  juges  dans  I'exercice  de  b'urs  fonctions  sont  done  les  trois 
ordres  de  faits  caraeteristi(]ue  de  la  denegation  de  justice,  dans  la  l^^gisla- 
tion  du  Venezuela. 

La  convention  du  2()  novembre  1885  i)orte  ce  rpii  suit,  en  son  art.  5 :  "Afin 
dYvit<'r  a  I'avenir  tout  ce  <jui  ptmrrait  troubler  b^urs  relations  amicales, 
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les  hautes  parties  contractantes  conviennent :  que  leurs  reprdsentants  diplo- 
matiques  n'interviendront  point  en  mati^re  de  reclamations  ou  de  plaintes 
desparticuliers  dans  les  affaires  qui  sont  de  la  competence  de  la  justice  civile 
ou  pdnale,  conform^ment  aux  lois  locales;  ii  molus  cependant  qu'il  ne 
s'agist^e  de  d<^ni  de  justice  ou  de  retard  dans  la  procedure  contraire  h  la 
coutnme  ou  a  la  loi,  ou  d'iuex^cution  d^in  arr^t  ddfinitif,  ou  enfm  de  la 
violation  ^vidente  des  trait<^8  ou  des  rbgles  du  droit  des  gens,  malgr<$ 
raccomplissement  de  toutes  les  formalitC^s  Ug&les."  On  a  paru,  dans  la 
demande  tout  an  moins  contester  Papplicabilit^  de  la  dite  convention  an 
litige  actuel,  ou  invoqnant  le  principe  dc  la  non-r<Stroactivit6  des  lois  et 
en  rappelant  que  Taffaire  Fabiani  remonte  i\  uue  periode  aut^rieure  h  la 
date  du  26  novenihre  1885.  Mais,  en  Vesp^co,  ce  n'est  point  Fabiani  per- 
sonuellement  qui  est  partie  an  proems;  I'arbitrage  CHt  conclu  non  pas 
entre  Ini,  mais  entre  la  R^publique  Franyaise  et  le  Vdn^zu^la.  L'£tat 
demandeur  est  \\6  par  I'acte  international  susmentionnt^,  pour  toutes  les 
interventions  diplomatitiues  h  veuir.  Au  demeurant,  la  convention  est 
express<^ment  recx>nnue  applicable  h  la  pr^sente  conteHtation  par  le  com- 
promis  du  24  fi'^vrier  1891 ;  elle  fait  loi  entre  les  deux  pays. 

Une  d^tinition  directe  du  d<5ni  de  justice  n'est  point  donnde  par  Tart.  5 
de  la  Convention  franco-v^udzu^lienne;  le  texte  le  signale  seulement 
pnrmi  les  causes  d'une  intervention  diplomatique,  et  on  pourrait  m^^me 
croire  qu'il  le  distingue  en  ({uelque  sorte  des  adtrcs  causes  d'intervention — 
retards,  inex^cution  d'un  arrf't  ddfiuitif,  etc. — ou  qu'il  Ten  si^pare  uette- 
ment.  Mais,  sans  qu*il  soit  besoin  d'examiner  si  les  parties  out  employes, 
dans  le  compromis,  Texpression  de  **  ddn<^gation  de  justice''  comme  equiva- 
lent exact  du  tenue  de  d<^ui  do  justice,  qui  est  g<5n<^ralement  adopts  par  la 
li'^giHlation,  la  jurisprudence  et  la  doctrine,  il  est  pemiis  d'affirmer  que 
I'art.  5  ci-dessuH  assimile  pleinement  au  dt'^ni  de  justice,  quant  !\  leurs  effets, 
les  retards  ill<^gaux  de  procedure,  rinex<^cutiou  d'arri'ts  d<^finitifs,  les  vio- 
lations flagrantes  du  droit  commises  sous  I'apparcnce  de  la  l<^galit<5;  dans 
tons  ces  cas,  I'interventiou  diplomatique  est  d^clar^^e  admissible,  pourvn 
qu'il  s'agisse  d'affaires  rentrant  dans  "la  competence  de  la  justice  civile 
ou  penale."  La  condition,  pos^e  ])ar  le  d^cret  de  1873,  de  I'^puisement  des 
pourvois  legaux  devant  les  tribuuaux,  n'est  pan  rappelde  dans  la  Conven- 
tion de  1885,  et  il  serai  t  excessif  de  dire  que  I'art.  5  in  fine  de  cet  acte  inter- 
national Cmalgrd  I'accomplissement  de  toutes  les  fornialites  l^gales" )  se 
rnpporte  anx  actions  en  responsabilitd  dirigoes  centre  les  antoritds  fau- 
tives;  ces  '^formalites  l^gales"  s'entendent  de  celles  h  I'observation 
desquelles  est  subordoun^  I'accomplissement  de  I'acte  judiciaire  qni  pent 
avoir  determine  nn  dent  de  justice,  ou  I'nne  des  autres  causes  de  I'iuter- 
ventiou  diplomatique;  ellcs  sont,  par  consequent,  anterieures  au  deui  de 
justice  lui-mSme. 

£n  consultant  les  principes  generaux  du  droit  des  gens  sur  le  deni  de 
justice,  c'est-t\-dire  les  regies  communes  h  la  plupart  des  legislations  ou 
euseignees  par  la  doctrine,  on  arrive  i\  decider  que  le  deni  de  justice  com- 
prend  non  seulement  le  refus  d'une  antorite  judiciaire  d'exercer  hcb 
fonctions,  et,  notamment,  de  statuer  sur  les  requites  qui  lui  sont  soumises, 
mais  aussi  les  retards  obstines  de  sa  part  a  prononcer  ses  sentences  (cfr. 
arrets  du  tribunal  federal  Suisse  des  11  juin  1880  et  7  mai  1884,  dans  le 
Journal  des  TribunattXf  annee  188(),  p.  801,  et  annee  1884,  p.  402;  Code  de 
proc.  civ.  frauyais,  art.  506  et  507;  Garsonnet,  Traiti  theorique  et  pratique 


4896        INTERNATIONAL  ARBITRATIONS. 

de procMuref  vol.  I,  p.  225  et  229;  lluo,  Commeiitoire  ih4wiqne  et  pratique  it 
Code  citfily  vol.  I,  ii*>  18();  HoltzondoHf,  BechUUHhon,  article  "RechtSTer- 
woigorung  ;'*  \V(>tzell,  Syitein  des  ordentlichen  Civilproce99e9f  5*^  ^d.,  p.  815 
ot  4()3;  LabaDd,  Das  StaaUrecht  des  Deuticken  Reicke,  vol.  II,  !!<>•  242  et  248; 
Holtzeiidorit'y  Ilandbuch  des  rdlkerrcchis,  vol.  II,  p.  74  et  note  5  p.  75). 

Ku  r<^alit^,  1e8  puissances  oompromettantee  semblent  avoir  vonla  attri- 
baer  aiix  mots  **  d<5n<^gatioiis  de  justice  *'  lonr  signiiicatioo  la  pins  6teDdae 
(jusHtia  denegata  vel  pvotracta)  et  y  faire  rontrer  toua  les  actes  d'aatorit^ 
Judiciaires  iinpliqiiant  iin  refiis  direct  ou  di^gnisd  de  rendre  la  Jastioe.  An 
lieu  de  rcproiluire  textuelloment  les  termes  de  la  Convention  de  1885,  elles 
out  choisi  una  formula  ^(^norale  embrassant,  dans  lee  limitea  de  ladite 
Convention,  It^s  griefs  judiciaires  do  Fabiani  contre  le  Y6n6zn6l&y  griefs 
(pii,  s'ils  sont  foudos,  ont,  on  partie  da  moins,  la  port^  de  d^nie  de  jastioe, 
tant  d'apros  Tart.  5  de  oet  acta  international,  que  d'apr^  lee  loie  v^n^zn^ 
lienncs  ot  le  droit  des  j^ens.  Ce  sont,  effectivement,  les  reclamations  de 
Fabiani,  oomniuniqu<^e8  h  Hon  gouveruemtuit,  qui  devaient  inepirer  la  redac- 
tion du  coitipromis ;  et  la  mission  de  Tarbitre  consiste  precisement  i 
divider  si  le  V<^n(>zu61a  est  *'  responsable  des  dommagee  que  Fabiani  dit 
avoir  <^pronv(^s  pour  d<^n(^^ati()iiH  de  Justice/' 

II  n\^t  pas  douteux,  qu^\  I'i^poque  oil  le  compromis  a  6tt6  eigne,  lee  recla- 
mations <lo  Fabiani  repoHaient,  entre  autres,  i\  la  fols  snr  dee  denie  de  Jus- 
tice sensu  strictOf  ot  sur  d'autres  faits,  tels  que  les  denis  de  jastioe  feate 
lato  iudiqu^H  dans  la  ('onvention  do  1885.    Et  TEtat  defendenr,  apr^  avoir 
cite  uno  note  du  3  aoflt  1H87,  oil  la  l<^gation  fran^aise  k  Caracas,  reduisant 
les  prt^tentioiis  de  Faliiaiii  a^'cc  qu'elles  coiuportent  en  droit,'' tout  en 
reHorvant  "  lo  surplus/'  et  iuvoquant  a  I'appui  de  sa  demande  en  dommagee 
et  int<^n't8  le  *'  refus  d'exccutioii  dos  sentences,'*  ainsi  que  le  defant  "d'ex- 
ecutiou  des  seutencoH  en  temps  utile,''  —  I'Ktat  defendenr  i^oute  cetd: 
**  Lc  Gouvorneineut  du  Vouczueia  troiiva  sans  fondeinent  lee  pretentions  de 
Fabiani  a  redamer  uue  reparation,  parce  qu'il  n'y  avait  pas  en  deni  de 
justice,  ui  lieu  do  reeourir  :\  rintervontion  diplomatique''  (Dtfensc,  p.  3). 
Aiiisi,  Tobjot  du  diffrTend  et  scs  ori^ines  sont  reconnus  des  parties;  c'eet 
pour  ri^fus  d'ex('>ciition  du  jugeincnt  ar1)itral  du  15  deoembre  1880  quo 
Fabiani  ponscdait  contre  doiix  debiteurs  domicilies  au  Venezaeia,  on  poor 
dcfaut  d  execution  x^^^i'  Hiiite  de  Tadmissioii  de  moyens  ilieganx,  qne  la 
France  a  pris  en  mains  les  interetH  de  son  national.    Le  Goavcmemcnt 
v^'ue/uelion  conteste  le  droit  de  son  adversaire  de  I'actionner  en  responss- 
bilite,  noil  point  parce  qu'il  n'envisagerait  pas  les  faits  judiciaires  aliego^ 
par  Fabiani,  s'ils  (^taient  vrais,  ooinme  emportant  des  denis  de  justice, 
niais  }»arce  ([u'il  voit  rabsenco  do  d<^nis  de  justice  dans  I'inexactitude  de 
ces  faits  ou  dans  la  desertion  de  l:i  procedure  avant  I'epnisement  de8 
reeours  iej;aiix.     Les  parties,  en  s'appnyaut,  dans  le  traite  d'arbitrage,8iir 
la  Convention  do  1885,  ont,  quoi([u*elleH  ne  parlassent  au  compromis  que 
de  '^denegatiouH  do  Justice,"  cousidere  (jue  I'arbitre  pouvuit  retenir  conune 
des  elements  du  proces  les  faits  rentrant  dans  le  cadre  de  la  convention 
prerappelee  et  constitutifs  de  denis  de  justice  en  droit  venezneiien  comme 
d'apres  le  droit  des  ^ens:  de  Tavis  nieine  des  intt'Tcsses,  d^8  lors,  et  confer- 
mement  aux  textes  ax>plicables,  les  deuegations  do  Justice,  dans  le  sens  dn 
compromis,  s'enteudeiit  de  tons  refus  directvS  ou  disguises  de  juger,  de  tons 
retards  de  procedure  iliegaux  et  de  tontes  inexecutions  d'arrets  definitifs, 
moyennant  que  ces  faits  conceruent  deso/Tatre^  de  la  justice  oirile  ou  ptnaU, 
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soient  impatables  h  des  auiorit^  judioiaires  da  V^n^za^la  et  se  soient 
prodnits  ''malgr^  I'aocomplissement  de  ton  tea  lea  formality  Idgales'^  par 
la  partie  l^s^e. 

£n  revanche,  le  \4n6z\i6\tL  n'enoourt  aucnne  responsabilit^,  selon  le 
compromis,  h  raison  de  faits  ^traugers  aux  aatorit^s  jadiciaires  de  I'Etat 
d^fendeur.  Lea  rdclamationa  que  le  demande  foiide  aur  dea  ''faita  dn 
prince/'  qui  aont,  soit  dea  changementa  de  l^gialation,  aoit  dea  aotea  arbU 
trairea  da  pouvoir  ex^cntif,  aont  abaolament  aona  traitea  h  la  ddciaion  de 
I'arbitre,  qai  ^limine  de  la  procedure  tona  lea  all^gu^a  et  moyena  de  prenve 
y  relatifa,  en  tant  qa'il  ne  pourrait  paa  lea  retenir  en  vae  dV.tablir  d'aatrea 
faita  oonclaanta  et  connexea  relatifa  aux  ddni^gationa  de  jaatice. 

II.  Ce  aont  bien  lea  d^ndgationa  de  juatice^  commiaea  aa  coara  de  la  pro- 
c4dare  d'ex^^cation  de  la  aentence  arbitrale  da  15  d<^cembre  1880,  et  Tap- 
pr6ciation  dventaelle  de  leara  cons^fiaencea  p6cuniairea,  qui  forment 
I'objet  da  litige  actuel.  II  eat  cependant  ni^ceaaaire  de  relever  encore  une 
objection  de  la  demande. 

La  aitaation  jadiciaire  de  Fabiani  an  YiSndzu^a  fat  liqaid^e,  d'abord, 
par  la  tranaaction  du  31  Janvier  1878.  Apr^a  une  a^rie  d'incidenta 
Fabiani  renon^ait  au  b^n^fico  de  cet  aote  et  signait  le  compromia  qui  a 
donnd  naiaaance  k  la  aentence  arbitrale  da  15  ddcembre  1880.  La  partie 
demandereaae  a  expoad  qu'elle  avait  adh€r^  k  ce  compromia  aoaa  I'empire 
d'ane  force  majeure  et  qu41  ne  couvrait  paa  lea  d^ndgationa  de  jaatice 
ant^riearea.  Mala  elle  reconnalt  aana  detour  {demande,  p.  142  et  a.)  que 
Fabiani,  qui  aurait  pu  faire  caaaer  le  compromia  par  lea  tribunaux  fran^aia, 
pr^f<6ra  r^^aerver  I'avenir  de  aon  commerce  an  y<5n^za61a  en  dpuiaant  toua 
lea  moyena  de  conciliation ;  Fabiani  ae  contentait  ainai  de  I'^tat  de  choaea 
cr6^par  Tacceptation  de  la  jnridiction  arbitrale,  et  d'ailleara,  depuia  ce 
moment,  aea  efforta  judici aires  an  V6ndza61a  tendirent  aniquemeut  h  Vex6' 
cution  dn  jagement  du  15  ddcembre  1880.  Le  motif  tir^  de  la  via  major, 
qui  aurait  affectiS  le  compromia  de  1880  et  qui  recnleraitle  point  de  depart 
dea  d<^ndgationa  de  juatice  comprisea  dana  la  pr<5aente  inatance,  ne  aaurait 
done  ^tre  pria  en  conaid^^ ration.  Dea  d<^n<5gation8  de  juatice,  en  vertn 
deaquellea  il  aerait  poaaible  de  rechercber  le  Vcndzu^la  en  reaponaabilitd 
devant  Parbitre,  n'ont  pu  ae  produire  avant  I'introduction  de  la  procedure 
d'ex6catioa  de  la  aentence  du  15  ddcembre  1880,  aoit  avant  le  7  jain  1881, 
date  de  la  demande  d'exequatur  formde  aapr<'a  de  la  haute  cour  fdddralc. 

Anaai  Farbitre  n'a-t-il  paa  admis  a  la  preuve,  outre  lea  ''  faita  du  prince,'' 
toua  lea  faita  ^trangera  h  I'inexdcution  et  aux  effeta  de  I'inexdcation  de  la 
aentence  prdrappelde  f 

III.  La  procdduro  d'exdcution,  introduite  par  Fabiani  an  Ydndzudla, 
remonte  aux  premiera  joura  dn  moia  de  juin  1881;  interrompue  k  plnaienra 
rcpriaea  par  dea  incidenta  divers,  elle  fut  ddiinitivement  auapendue  par 
TarrSt  de  conflit  du  23  fdvrier  1884  et  I'iuaction  du  tribunal  extraordinaire 
chorgd  par  la  loi  de  trancher  la  queation  de  competence  que  aouleva  la 
conr  aupreme  de  I'Etat  de  Falcon,  eu  aorte,  qu'si  cette  heure,  la  sentence 
arbitrale  du  15  ddcembre  1880  n'eat  point  exdcntde.  Lea  ddndgationa  de 
Jaatice,  dont  Fabiani  pent  avoir  dtd  victime,  ont,  en  conadquence,  dQ  ae 
produire  depaia  le  commencement  de  juin  1881  juaque  dana  lea  premiera 
moia  de  I'aunde  1884. 

C'eat  par  une  requAto  i\  fin  iVerequatur  dea  3  et  7  juin  1881  que  Fabiani 
acoomplit  le  premier  acte  de  aa  procddnre;   oelle-ci  n'dtait,  auivant  la 


4898        INTERNATIONAL  ABUITRATION8. 

deiuande  (p.  1(15),  qii'niio  **  simple  formality/'  Assar^ment,  le  compromis 
do  188(>  Htiimliiit  iiiie  la  Hentonce  qui  serait  rendiiopar  lea  arbitres devieD- 
drait  imin^dintement  ex<^eiitoire  an  Von^^ziK^la,  sanH  qn'on  pAt  admettre 
coutrc  cllo  uucuu  recoura.  Mais  les  conventions  dee  parties  ne  peaveot 
ddro^er  ii  dcs  rt'gU'S  d'ordre  public,  oomme  le  sont  coUea  relatives  i 
1'ox^'Ciitiou  do  jujj^omentH  i^trangcrs;  cetto  mati^^e  se  rattache  ii  la  sonve- 
raincti^,  et  los  principes  qui  la  roj^issimt  sont  dn  droit  le  pins  atrict  (cfr. 
Calvo,  Le  droit  internathmHl  thearique  et  pratique,  5*^*  6d,,  vol.  Ill,  p.  S66). 
A  d'autres  ogards,  ce  sont  les  lois  territorialee  qui  d<^terininent  esolasive- 
nient  les  fonnalitrs  ct  conditiouH  n^^cessairee  pour  obtenir  Vexequatw.  Ces 
formalities  et  conditions  so  trouvaient  fixoes,  en  I'espece,  par  les  art.  557 
i«t  558  C  pro(-.  civ.  v^^n^^/.,  ot  en  particulier,  par  Tart.  558,  ainsi  con^n: 
'M*our  qu(^  la  sentence  soit  dc'^clur^o  ex^^cutoirt^i  il  fant  oiter  le  dixioroe 
jour  la  personno  contro  laqnelle  la  sentence  a  6t6  pronono^«,  et  qne  les 
parties  soient  admiscH  :\  discuter  vcrlialement,  en  audience  pnbliqae,  ce 
(fu'elles  rroiont  rouvenablo  i)our  la  di^fenso  de  lours  droits.  La  partie  qni 
iutroduit  Tad'airo  doit  pr^'senter  la  sentence  en  forme  authentique.-'  C'est 
3\  tort  que  la  domande  criti<iuc  la  proc^^dure  suivie  par  la  hante  conr 
fi^ddrale,  li  laquellc  s'rtait  adrt'SH^^  Fabiani  et  qni  a,  de  par  Tart.  556  C.proe. 
civ.  v(^.n(^z.,  ''fouctiou  de  donuer  force  exdcutoire  aux  sentences  rendnes 
par  deH  antoritos  dtrangi'^rcs ;''  la  haute  ceur  avait  Tobligation  de  citer  et 
d'cntendre  Icsadversaires  de  Fabiani,  nouobstant  les  termes  da  compromifl 
de  1880,  et,  ce  faisant,  olle  ne  s'est  point  renduo  coupable  d'one  d^ndgation 
de  Justice. 

II  n'cst  ])as  posHible  non  ])lus  de  voir  un  d6ni  de  justice  dans  la  decision  snr 
incident,  du  27  Hopteiubre  1881,  car  le  fond  de  la  contestation  n'dtait  pas 
abordc"'  et  il  n'y  a  pas  de  eontrndictiou  insoluble  entre  elle  et  I'arret  du  11 
noveinbre,  ni  dans  la  circonstance  que  la  haute  rour  n'a  pas  Bi6g6,  du  14 
octobre  1881,  jour  de  la  cloture  des  di^bats,  jusciu'au  31  m^me  mois,  Tart, 
inc.  proc.  civ.  vr^noz.  ne  prescrivant  aux  ju^es  de  rendre  lenrs  sentences 
dans  leH  deux  jours  a  eoinpter  de  celui  ou  ''sont  terminus  les  expos^^s  des 
parties,"  (pie  *'8ouh  rc^serve  de,  dispoHitions  Kp(^ciale8,"  anxquolles  il  a 
fallu  recourir  {Annvjrc  /,  de  la  defense,  p.  20  et  s.). 

L'arret  du  11  noveinbre  1881  ne  eonstitne  pas  davantage  nn  deni  de  jus- 
tice, un  refus  de^uiHi^^  de  Htatuer.  Fabiani  s'adressait  h  la  hante  (X>nr 
fed«^ral«s  pour  ((u'elle  doclarat  executoire  an  Ven<^zu<^la  Tordonnancc  dn 
pr('>si(lent  du  tri)>unal  de  ])reuner(^  iiistanee  de  Marseille,  dn  21  d^cemlire 
1880,  mine  au  pied  de  la  seiitenre  arhitrale  du  15  meme  mois.  l^enottet 
Andre  Koneayolo  eontestaient  la  coinprtence  de  la  cour  et  la  valenr  juri- 
dique  (le  Tordonnanco  du  juge  franvais.  Au  moment  memo  ou  la  proce- 
dure d'execiition  fut  intro<luit(^  par  Fabiani,  celui-ei  ne  po88<^dait,  ni  ne 
pouvait  poHsrder,  une  eopie  authenti«|ue  du  jugement  dt^'tlnitif  dont  il 
re(|uerait  Texej-ution,  puisquo  Tordonnance  du  21  d<Scembre  1880,  port^. 
par  voie  d'opposition  devant  le  tribunal  de  premii  re  instance  de  Mar- 
seille puis  rontirm('>e  le  1""  avril  1881,  mais  drfen'C  aussitOt  apr^s  a  Tin- 
stance  superieun^,  ne  devenait  tl^'linitive  que  par  Farret  de  la  cour  d'appel 
d'Aix  du  25  juillot  de  eette  derniere  annee. 

Aussi  longtemps  que  la  ([uestion  de  la  validite  de  Fordonnance  d'execu- 
tion  du  21  d<^ceiubro  1880  restait  en  suspens,  la  hante  eour  fed^l'ralc 
n'etait  pas  tciiiue  d'aceorder  Vixvqmitur  rejpiis.  II  est  vrai,  qu'en  **tenni- 
nant  scs  plaidoiries,"  Favocat  do  Fabiani  a  produit  une  expedition  de 
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Farrot  rendn  par  la  conr cl'Aix  {Annex  T.,  de  la  d<^fen8e,  p.  18, 27, 32);  mais 
le  Gouvernement  demandour  n'a  mis  sons  lea  yeux  de  I'arbitre  anoun  tezte 
]<^gal  qui  jtdt  faire  considerer  ce  conipl<^inent  dii  dossier  oomme  n'dtant 
pas  tardif,  et  Fabiani  Ini-mi'me  ne  paralt  pas  y  avoir  attach^  d'impor- 
tance;  effectivcmeDt,  le  12  novembre  1881,  il  priait  la  hunte  cour  fMdrale 
de  ^'doDuer  execution  k  I'arrSt  de  la  cour  d'appel  d'Aix''  du  25  jnillet, 
aprrs  avoir  6t^  debout^,  comme  il  lo  rappelle,  des  tius  de  sa  reqnc^te  teudant 
a  obteuir  Vexeqiiatur  de  la  sentence  arbitrale  dcclar^e  exooutoire  par  Tor- 
donnauce  du  21  d^^ceinbre  1880.  Si  I'arret  d'Aix  rentrait  dans  Fobjet  de  la 
d^^cision  de  la  haute  cour  f^d^rale,  du  11  novembre  1881,  la  nouyelle 
reqnete  du  lendemain  aurait  d(l  Hre  forc^^inent  ^cart^e,  attendn  qu'il  y 
aurait  eu  res  judicata  sur  ce  point  comme  sur  les  autres;  s'il  n'y  rentrait 
pa8,  la  haute  cour  n'avait  point,  lo  11  novembre  1881,  Tobligation  d'ac- 
corder  Vexequatur  a  une  sentence  qui  n'avait  pas  encore  la  valeur  d'un 
jugement  <^tranger  pas8<^  en  force  de  chose  jug(5e.  Partant,  il  est  superliu 
de  discuter  le  m<*rite  des  motifs  inyoqu^s  k  Tappui  de  I'arr^'t  pr<^cit^  de  la 
haute  cour  federate,  par  la  ma.jorit<S  des  mombres  de  celle-ci.  II  ne 
pouvait,  au  r(*«te,  y  avoir  de  ddn<^gation  de  justice  dans  le  cas  particnlier, 
sp^cialement  en  vertu  de  la  Convention  frauco-v<5n^zu61ienne  de  1885, 
qu'autant  que  toutes  les  formalit<^s  l^gales — soit,  notamment,  le  d6p6t 
rogulier  d'une  sentence  arbitrale  munie  d'une  ordonnance  d'ex<^cution  uou 
frapp<^e  de  recoups — auraient  <^tc  prdalablemont  accomplies  par  Fabiani ; 
ce  qui  n'a  paH  en  lieu,  ainsi  que  les  actes  ultorieurs  de  la  procedure  per- 
mettent  de  la  constater. 

II  n'est  pas  indis])ensable  de  recheroher  si  Ptirret  de  la  Haute  Cour  f6de- 
rale,  du  6  juin  1882,  qui  d^(;rcta  rezdcntion  de  rarrrt  de  la  cour  d'appel 
d'Aix  du  25  juillet  1881,  k  6t6  rendu  dans  un  sens  favorable  k  Fabiani, 
parce  qu'ou  redoutait,  au  V^ni^zu^^la,  que  la  question  Internationale  ne  f(lt 
pos<^e.  Cette  decision  u'implique  ovidiMDuient  aucuno  d^n<^;gation  de  jus- 
tice; mais  il  convient  d'examiuo  si  ses  etibts  u'ont  pas  6X6  compromis  d'une 
mani^re  illicite  par  les  antoritos  judiciaires  de  TEtat  d<5fendeur. 

Certains  faits  expo84^s  en  demande  (]).  285  ct  s.)  laissent  supposer  que 
I'arrot  du  juin  1882  n^iurait  donur>  (pi'en  appareuce  gain  de  cause  ii  Fabiani 
et  qu'on  se  r<^servait  de  rendre  illusoire,  a  Maracaibo,  on  elle  devait  otre 
ezi^cutde,  la  decision  de  la  haute  cour  f^dorale.  Mais  ces  faits,  que 
devaient  prouver  les  d^claratiouH  de  MM.  Palacois  et  Rojas  Paiil,  ne  sont 
pas  <^.tabli8.  Tun  des  tomoius  ay  ant  refus<>  de  r<^pondre  et  I'autre  n'ayant 
pu  otre  utteint. 

Qnoi  qu'il  en  soit,  la  s<^rie  des  d<>n(^gations  de  justice  commence  presque 
d«'8  rinstant  ofi  Fabiani  tenta  d'obteuir,  k  Maracaibo,  rex<^cution  de  la 
sentence  arbitrale  pourvue  d^sormain  d'une  ordonnance  d^ex&iuatur  en  due 
forme;  il  sied  de  rcmarquer,  avant  tout,  que  la  defense  n'a  pas  memo 
alldgU45  que  Fabiani  n'efit  point  satisfait  k  toutes  les  **  formalities  li^gales'* 
pr<5vues  ])ar  la  Convention  de  1885,  pour  arriver  i\  I'exeeution  de  ses  sen- 
tences de  la  part  des  antorites  judiciaires  aux(]uelles  il  s'cst  adresse,  et  que 
celles-ci  n'en  out  pas  signalc^^  Tinsufiisance  on  Pabsenoe. 

L'existence  de  den^^gjitions  de  justice,  ii  compter  de  cett«  c^poqne,  rt^sulte, 
entre  autres,  de  Parret  de  la  haute  cour  federate,  du  8  ddeembre  1S83, 
reconnaissant  que  Pex6cution  a  6t6  arret(^e  par  '^radmission  de  recours 
illegaux"  {Annexe  11^  <le  la  defense,  p.  187).  II  est  clair  que  Pincideut 
sooley^  k  Maracaibo  par  la  partie  adverse  de  Fabiani,  It  sa  voir  que  le  juge- 
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ment  i\  exdciiter  nVtait  pas  la  sentence  arbitrale  mais  bien  Farr^tdeU 
cour  d'appel  d'Aiz,  *^  <^tait  oertainement  absurde^"  comme  le  dit  la  defense 
{Duplique,  p.  34);  rautoritd  judioiaire  charg^e  de  rex<Scation  anrait  dfi 
passer  outro.  Mais  si  Andr6  Koncayalo  est  d<^boatd  de  son  opposition,  si 
le  Tribunal  de  premiere  instance  au  oiyil  de  Maracaibo  refuse  de  se  r^nser, 
le  m^me  tribunal  u'en  accueille  pas  moins,  avec  effet  simplement  d^yolntif 
d'abord,  I'appel  intorjet^  centre  ses  decisions,  pour  le  receyoir  k  doable 
effet,  snr  Tordre  du  juge  snpdrieur. 

Or,  I'opposition  et  le  poiirvoi  de  Roncayolo  deyaient  ^tre  6cart^  sans 
examen,  ainsi  que  la  haute  cour  f6d<^rale  I'a  proclamd  dans  son  arrSt  dn 
8  D<Scembre  1883.  En  pormettent  aux  adyersaires  de  Fabiani  d'entrayer 
sans  droit  Texdcution  des  sentences  fran^aises,  les  autorit^  Judiciaires  dn 
y6n6zu6\A  ont  commis  i\  Fencontre  de  ce  dernier  des  ddndgations  de  justice, 
consacr<^es  essentiellement  par  radmission  de  Tappel  des  Roncayolo  ayeo 
effet  suspensif;  il  y  a  eu  refus  d<^guis6  de  stateur.  Et  cette  opinion 'est 
fortifide  encore  par  lo  fait  de  la  demission  du  Juge  Mendez;  il  est  an  moins 
vraisemblable  que  oe  magistrat,  qui  ayait  ordonn^  les  premieres  mesures 
d'exdcution,  se  sera  di^mis  de  bcs  fonctions  pour  sortir  d'une  sitnation 
fansse  dans  laquelle  il  ne  youlait  pas  assumer  plus  longtemps  one  part  de 
responsibility^. 

Le  d(^fendeur  reproche  yiyement  h,  Fabiani  d'ayoir  caus6  Ini-m^me  de 
graves  retards,  h,  raison  des  demandes  de  recusation  qu'il  a  prdsent^ 
centre  le  juge  supdrieur.  Abstraction  faite  du  bien  fond^  de  Tane  aii 
moins  des  causes  de  rdcusation  {Annexe  If,  de  la  d<Sfense,  p.  61  ets.;  cfr. 
art.  59,  $  18,  et  art.  60  C.  proc.  civ.  vdn<?z.),  et  du  d<$sir  tout  naturel  que 
devait  dprouver  Fabiani  de  ne  pas  accepter  la  Justice  d^un  magistrat  qui, 
tout  en  se  rendant  I'auteur  d'illogaliti'^s  mauifestes,  s'obstinait  2\  exercer 
son  mandat,  il  8uf!it  de  rappeler  que  toute  la  procedure  (^tait  arbitraire- 
ment  arreti^'e,  contrairement  anx  y(vux  do  Fabiani,  par  Tadniission  de 
moyeuH  irrecevables;  la  faute  originaire  retombait,  en  tons  cas,  sur  les 
autoritids  judiciaires  qui  n^avaient  pas  repoussd  a  limine  de  semblables 
moyens. 

Des  mois  se  passaient  sans  quHl  fflt  possible  h  Fabiani  d'exercer  les  droits 
ddrivant  pour  lui  do  la  sentence  arbitrale  du  15  d<^cembre  1880.  II  soUi- 
cita,  sur  cos  entrefaites,  rinterveution  du  pouvoir  exdcutif,  on  so  basant 
sur  la  $  17  de  Tart.  13  de  la  Constitution,  par  lequel  TEtat  est  tonu  "d'ac- 
complir  et  de  faire  accomplir  et  exdcuter  ....  les  d<5crets  et  ordres  que 
....  les  tribunanx  de  la  Fdd(^ ration  rcndraient  dans  Texercice  de  leors 
attributions  et  de  leurs  facultos  It'^gales.*^  Cetto  demarche,  louguement 
critiqude  daus  la  defense,  <5tait  i\  la  fois  prudente  et  correcte,  puistine 
aussi  bien  Tordonnance  iVexequatur  de  la  haute  cour  f^d^rale  nYtait  pas 
respectee,  et  qu'en  pareil  cas  le  Gouverneuieut  a  le  devoir  const itntionnel 
d'assurer  Vadministration  de  la  Justice.  Si  ineme  la  ^  17  de  Tart.  13  prdcite 
n'avait  point  cette  portde  et  si  Ton  se  refusait  a  voir,  avec  la  demande,  de 
la  malveillance  on  de  Tincurie  dans  la  resolution  du  Pouvoir  exe.cutif  dn  9 
juillet  1883,  Tarrt^t  de  la  haiit<.^  cour  frdcrale  du  8  decenibre  suivant  pres- 
criyit  la  continuation  de  la  procedure  d'execution  suspendue  par  des  '^re- 
conrs  ill6gaux,''  et  decreta  implicitement  que  toute  la  responsabilit^  des 
retards  incombait  aux  autorites  Judiciaires  qui  etaient  entrees  en  matiere 
sur  ces  reeours.  En  realite,  les  retards  considerables  eprouvds  par  lo  pro- 
cedure d*execution  sont  bien  le  fait  de  Juges,  et  si  Fabiani  a  pa  ou  dft  en 
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occasionner  lai-m^me,  il  ne  serait  pas  Equitable  de  lea  lui  impater  h  fante, 
parce  qu'il  a  tent^  de  modifier  nne  situation  contrairo  aux  lois,  qui  ^tait 
FcBUYTe  des  trlbunanz  ydn^zudliens. 

Divers  indices  donnent  h  penser  que  le  Gk>nyemement  d^fendenr  prenait 
onvertement  parti  contre  Fabiani,  et  que  cette  attitude  pouvait  inciter  ou 
enconrager  Tautoritd  judiciaire,  du  moins  dans  des  provinces  dloigndes  de 
la  capitale  et  soustraites  au  contrAle  d'nne  opinion  publiqne  vigilante,  a 
m^connaltre  les  droits  d'nn  demandeur  stranger  auquel  des  personnes 
influentes  de  TEtat  ne  m<Snageaient  point  lenr  hostility.  Telle  est  Tappro- 
bation  offlcielle  du  21  aoQt  1883  donn^e  h  la  cession,  consentie  par  B. 
Koncayolo,  du  contrat  de  chemin  de  fer  de  la  Ceiba,  bien  qu'il  f(tt  notoire 
an  y^n6zu^la  que  cette  cession  avait  pour  but  de  diminner  ou  d'an^antir 
les  gages  d'un  cr^ancier;  telle  paralt  6tre  encore  la  modification  adopts 
par  la  legislation  de  I'Etat  Falcon  aux  art.  5  et  7  de  la  lot  organiqne  du 
pouvoir  judiciaire,  en  Janvier  1883;  tel  sera  aussi  le  retrait  du  service  du 
remorquage  qui,  divns  les  ciroonstances  et  h  Pdpoque  ou  il  fut  decide,  devait 
^tre  interprdte  comme  un  acte  de  reprdsailles  dirigd  contre  Fabiani. 

Une  nouvelle  d<5n6gation  de  justice,  du  caract^re  le  plus  grave,  allait  se 
produire.  Le  juge  do  premi5re  instance  de  Maracaibo,  se  conformant  h 
FarrAt  de  la  haute  cour  fdd<5rale  du  8  ddcembre  1883,  avait  ordonn^  la 
continuation  de  le  procedure  d'ex^cution,  lorsque,  le  9  fdvrier  1884,  Andr^ 
Roncayolo  demande  que  le  dossier  fdt  transmis  h  la  cour  supreme  de  TEtat 
Falcon,  qui,  seule,  dtait  inveetle  16galement  de  la  jnridiction  en  la  mati^re. 
Cette  requcte  fut  repoussde,  mais  Koncayolo  saisit  directement  la  cour 
supreme;  celle-ci,  par  arr^t  du  23  du  m^me  mois,  et  d'offlce,  "ddcida,  en 
representation  du  pouvoir  judiciaire  de  FEtat  Falcon,  de  oontester,  comme 
elle  lo  fait  dt^s  h  present,  i!i  la  haute  cour,  par  devant  la  cour  do  cassation, 
constitude  en  la  forme  susmentionnde,  la  competence  de  connaltre  dans 
Taffaire  de  I'execution  de  la  sentence  de  la  cour  d'appel  d'Aix,  rendue 
executoire  au  Venezuela,  dans  la  cause  pouxsuivie  par  Antoine  Fabiani 
contre  Andre  et  Benolt  Roncayolo." 

Cet  arrt^t  de  confiit  snspendait,  une  fois  de  plus,  le  cours  de  la  procedure, 
n  se  fondait  sur  Part.  88  de  la  Constitution  du  27  avril  1881,  dispoRant 
que  ^'  tout  CO  qui  n'est  pas  expressement  attribue  d  la  TAdministration 
generale  de  la  Nation,  par  cette  constitution,  est  de  la  competence  des 
Etats.^^  L'autonomie  judiciaire  des  Etats  qui  font  partie  de  la  Federation 
venezueiienne  n'existe  tontofois,  d'apr^s  ce  texte,  qu'autant  qu'elle  n'est 
pas  restreinte  par  la  Charte  du  pays.  Mais  elle  est  limitee,  notamment, 
par  le  ^  17  dejii  cite  de  I'art.  13  de  la  Constitution,  par  les  art.  556  et  suiv. 
du  code  de  procedure  civile,  qui,  bien  que  promulguds  anterienrement, 
n'ont  ete  abroges — le  gouvernement  defondeur  le  reconnalt  d'une  mani(>re 
implicite — ^ni  formoUoniont,  ni  virtucllement,  par  celle-ci,  et  par  la  loi  con- 
st it  ntionnelle  du  2  juin  1882  relative  A,  I'organisation  de  la  haute  cour 
federal©  (cfr.  Const,  du  27  avril  1881,  art.  80,  cbitfre  11). 

C'est  bien  aussi  la  doctriuo  consacree  par  la  haute  cour,  dans  ses  deux 
arrets  du  6!jnin  1882  et  du  8  decenibre  1883,  ainsi  que  par  le  Gouverne- 
ment dans  sa  resolution  du  9  juillet  do  cette  derni^re  annee.  Assurement, 
one  roinorite  dos  membres  de  la  haute  cour  op  in  a,  et  la  defense  a  repris 
son  argumentation,  que  la  competence  de  ce  tribunal  cessait  d^s  le  mo- 
ment oil  il  avait  accorde  Veiequatur  aux  sentences  francaises.  Cette  theo- 
rie,  cependant,  est  contredito  par  la  loi  organiqne  du  2  juin  1882,  qui 
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porte  on  son  art.  S,  rhiftre  11,  que  la  haute  coor  a  mission  de  ''provoquer 
la  pluH  prompts  admiiiiBtration  do  la  justice — sans  doute  aiissi  de  la  jus- 
tice  qu'clle  ost  appoIl<^o  li  ])rononcer— afin  qa'elle  soit  strictement  rendae 
pur  les  Jugcs  et  h^  tribuuaux:  nationaux  infi^rienrs ''  (cfr.  ladite  loi.  art 
18,  chitfreH  4  et  5,  art.  5,  chifTro  9,  combin<^s  avec  les  art.  556  et  soIy.  C. 
pruc  civ.  v(^n<<z.).  Et  lo  niinistrc  do  rint^rieur,  par  sa  r^aolation  da  9 
juillet  18K{,  a  expreHS^^ment  ddclar^^  que  ''c*e8t  dk  la  haate  cour  f6d^rale 
qu'il  appartient  do  faire  observer  ses  dispositions.^'  Au  surplus,  le  §  17 
de  Tart  13  do  la  Constitution  existe;  comme  les  antorit^s  jndiciaires  snp^ 
rieuros,  le  pouvoir  exc^cutif  dtait  averti  des  illdgalitds  commises  et  il  n's 
rien  fait  pour  les  ompochor,  ni  alors,  ni  plus  tard,  quoiqu'il  eCit  le  devoir 
d'asHurer  Toxdcutiou  des^'ddcrets  et  ordres'' dmands  des  "  tribunanx  de 
la  Fdddration." 

La  partio  ddfonderesso  prdtond  bien  que,  raisonner  ainsi,  o*e8t  confondre 
Vejr€(fuatur,  matit'ro  fdddrale,  avoc  I'oxdcution,  matiere  de  la  jurisdiction 
de  TEtat  ro<iui8.  L'oxecutiou  est  ddfdrde,  j\  la  vdritd,  aux  aatorit^s  judi- 
ciairos  des  divers  Etats  de  la  Fdddration,  mais,  on  tant  que  chargdea  de 
laire  ex('<Miter  des  sentenccH  ctrang^res  ensuite  de  decisions  de  la  haute 
cour,  olios  so  trouvent  placdos  sous  lo  contrAlo  de  ce  tribunal  et  elles  en 
apparaissent  comino  los  organes  d'cxdcution.  Accepter  une  thoae  diffdrente 
dquivaudrait  a  convertir  en  ddcrets  illusoires  les  ordounances  d'exeqmaitir 
do  la  Iiaute  cour,  rpii  n'aurait  aucun  inoyon  d6  leur  preter  uu  effet  quel- 
conque  et  (pii  roiuplirait^a  cot  dgard  des  fonctions  de  pare  forme.  II  est 
plus  logiqne,  et  il  est  dans  Tcsprit  do  la  Idgislation  vdudzudlienne,  de  con- 
siddrer  ronnno  dos  Jngos  et  des  tribunaux  de  la  nation,  places  sous  lu 
Kurveillauco  de  la  hauto  cour  et  agissant  sur  ses  odres  (loi  organ ique  de 
18S2,  art.  8,  chitVro  11),  les  antoritrs  judiciaires  auxquelles  est  ddlcgm'e, 
dans  It's  Ktats,  I'exdcution  des  Jugements  strangers  {ibid.  art.  18,  chiffres 
4etr>). 

La  conr  sii  promo  do  I'Etat  Kalron,  en  soulovant  un  conflit  do  compdtence 
dans  uno  procdduro  doiit  la  partio  advorse  <le  Fabiani  entravait  le  coars, 
pour  un  motif  quo  I'Ktat  dofendour  qualifio  de  "certainement  absurd," 
a  c'ommis  iino  dcnt'gation  do  Justice  dans  lo  sens  du  compromis;  en  encou- 
ragement rop[>o8iti<)n  mal  fonddo  tl'nn  debiteur,  ello  a,  sinon  ddtermind 
un  refus  de  Htatuer,  du  mollis  provoqu*'?  un  retard  iujustifid,  et  apros  tant 
autres  faits  do  mrmt^  nature,  la  drcision  ([u'ello  a  prfse  a  d(i  fortifier  en 
Fabiani  la  conviction  (pie  r<'*vidrnce  de  son  droit  no  1©  protdgeait  pas  cen- 
tre I'arbitrairo  des  Juges. 

Fabiani,  dit  la  defense,  deserta  la  procedure;  ello  ajoutequ'il  ne  pouvait 
se  plaindro  do  dt'm'gations  de  Justice  anasi  longtemps  (ju'il  n'avait  pan 
epuisd  Hcs  movens  il'action  Judiciairo  an  Venezuela,  ot  provoqut^,  en  par- 
ticulior,  nnt*  Holution  du  contlit  de  conii)«''tenco,  on  invoqu6  lea  dispo- 
sitions legales  quo  permettent  de  faire  condamner  les  magistrats  fautifs 
a  ''rembonrsiT  les  domma;i:«'s  ot  ])rejudices  causes."  Mais,  d*abord,  si 
Fabiani  sNtait  i>n''valu  de  ces  dispositions  l<^galoa,  il  se  serait  heurt^  a 
robjectiou  que  le  tribunal  extraordinaire,  au(piel  est  attribu<^e  la  con- 
naissanee  dos  conllits  do  competence  et  (jui  doit  les  trauchor  d'office. 
n'avait  pas  rendu  sa  decision  ;  ce  tribunal  no  s'est  d'aillours  jamais  r<^uni. 
Ensuite,  Fabiani  avait  des  raisons  de  croire  que,  s'il  no  pouvait  obtenir 
justice  au  AY'nezuela  centre  dea  d«'bi tours  <^trangera  au  ])ays,  il  Tobtien- 
drait  moins  encore  centre  des  autoritcSs  judiciaires  uiemes  de  FEtat. 
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L'art.  16  de  la  loi  orgaDiqne  de  la  ooiir  de  cassation,  da  16  mai,  1882, 
r^gle  la  composition  da  Tribunal  extraordinaire  (cour  de  cassation  et 
haute  cour  fSd^rtkle  si6geant  ensemble)  qui  avait  h  liqaider  le  couflit  de 
competence.  Les  art.  54  et  sniv.  du  Code  de  procedure  civile  prescrivent 
qne  ^4'aatorit<S  sup^rieare  que  cela  conceme  proc<^dera  aassit6t  qu'elle 
aurn  re^u  les  actes  desjugeB,  ii  la  determination  de  la  competence  dans  les 
vingt-qnatre  heures,  de  preference  h  toute  autre  affaire,"  et  que  "  Parrot 
sar  la  competence  sera  prononoe  sans  citation  ui  mdmoires.''  Conforme- 
ment  h  ces  textes,  Tarr^t  da  23  Fevrier  1884  ordonne  (Annexe  JI,  de  la 
defense,  p.  338)  que  ''  le  dossier  sera  envoy e  a  la  cour  de  cassation  et  la 
presente  decision  notifiee  a  la  haute  cour  federale  aux  effete  de  la  oomipi- 
ience  provoqu^ ;  **  la  cour  de  cassation  a  reyu  le  dossier  le  24  mars  1884 
(ibid,  p.  379)  et  Fabiani  devait  admettre  que  Farret  da  23  Fe.vrier  avait 
^te  communique  immediatement  i\  la  Haute  Cour  federale.  II  n'est  nulle- 
ment  etabli,  ni  m^me  aliegue,  dans  la  defense,  que  le  tribunal  extraor- 
dinaire eCit  besoin,  avant  de  pouvoir  statuer,  de  renseignements  compie- 
mentaires,  qu'il  est  autorise  h  redamer  en  verta  de  Tart.  55  da  Code  de 
procedure  civile,  ni  qu41  se  soit  jamais  reuni. 

La  procedure  instituee  par  la  loi  du  16  mai  1882,  et  les  art.  54  et  saiv. 
du  Code  precite,  qui  sent  applicables  en  ^esp^ce  aux  termes  de  Tart.  12  de 
la  m^me  loi,  est  une  procedure  d^ office.  La  cour  de  cassation  ct  la  haute 
cour  reanies  devaient  prononcer,  dans  les  vingt-quatre  heures  \i  compter 
da  24  mars  1884,  siir  le  conflit  de  competence.  £n  ne  le  faisant  pas,  eUes 
se  sent  rendues  coupables  d'une  denegation  do  justice  bien  caracterizee. 

Qnant  ^  Fargument  du  Gouvemement  defendeur  (Duplique,  p.  50), 
d'apr^B  lequel  les  art.  54  et  55  du  Code  de  procedure  civile  ne  seraient 
pas  applicables,  la  procedure  etant  tracec  par  Fart.  16  de  la  loi  organique 
de  la  haute  cour  federale,  elle  est  refut<1o  par  Farret  mdme  du  23  fevrier 
1884 ;  et  le  dit  art.  16  ne  corrobore  pas  davautage  cet  argument  que  les 
dispositions  tranHitoires  de  la  loi  dont  11  s'agit. 

11  n'y  a  pas  lieu  d'attacher  plus  d'importance  h  un  autre  moyen  avance 
dans  la  duplique:  le  tribunal  extraordinaire  dont  il  a  ete  question  n'au- 
rait  eu  Fobligation  de  juger,  qu'une  fois  que  les  parties  auraient  fourni 
**  le  papier  timbre  necessaire"  (ibid,  p.  50).  La  formalite  du  timbre  exigee 
par  Fart.  16  de  la  loi  organique  du  2  juin  1882,  se  rapporte  uniquement  aax 
affaires  traitees  devant  la  haute  cour  federale ;  elle  derive  d^un  prescrip- 
tion legale  qui  ne  pent  etre  etendue,  par  analogic,  aux  conflits  do  compe- 
tence deferes  au  Tribunal  extraordinaire  souvent  mentioune,  car  Fanalo- 
gie,  exclue  en  principe  dans  une  pareille  materi^re,  Fest  formellement  par 
la  nature  memo  de  la  procedure  determinee  aux  art.  54  et  suiy.  du  Code  de 
procedure  civile  j  on  no  concevrait  point,  j\  defaut  de  disposition  contraire 
expresse,  que  les  parties  eussent  :i  supporter,  en  acquittement  de  droits  de 
timbre,  les  frais  d'une  instance  qui  est  ouvertc  d'office,  j\  raison  du  fait  de 
ju£^es  qui  se  seraient  declares  faussement  compe tents  ou  dont  la  compe- 
tence aurait  ete  contestce  li  tort  par  d'autres  juges,  et  qui  se  deroule  en 
dehors  de  toute  participation  des  plaideurs.  Fabiani,  qui  n'a  pas  ete  cite 
devant  la  cour  supreme  do  FEtat  Falcon,  qui  ne  pouyait  ni  ne  devait  ^tre 
asslgne  devant  le  tribunal  extraordinaire,  etait  absolument  etranger  au 
conflit  de  comp<'>tence;  ce  tribunal  avait  Fobligation  de  statuer  d'office. 
dans  les  vingt-quatro  heures,  sans  que  les  parties  eussent  il  accomplir 
qaelqne  diligence  on  formalite  que  ce  filt. 
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En  Romme,  Fabiani  a  6U>  viotiine  de  plusieara  d^ndgations  de  jastioe, 
coDHOiuuK^es  par  celle  qii'iinpli(iue  riDaction  illi^gale  de  la  ooar  de  caasa- 
tion  et  de  la  hante  cour  f6(l6rale;  oette  demi^re  ddn6|pition  de  jottiee 
sdulo  sntlisait  a  order,  aii  profit  do  Fabiani,  le  droit  k  rinteryention  diplo- 
matique et  i\  lui  aasnrer  nn  recours  en  dommages  et  int^rdts  oontre  leGon- 
vemement  defondeiir,  s'il  doit  etrereconna  que  celni-ci  eBtTesponaabledes 
fautes  de  see  autoritdH  judiciairee  et  si  Fabiani  pronye  qn'il  a  subi  nn 
prejudice  de  ce  ohef. 

Dans  108  circonstances  qui  ont  6t6  expo6<^.e8,  rintervention  diplomAtiqne 
dtait  autorisde  ddjii  par  lea  teruies  formels  de  I'art.  5  de  la  Conyontion 
franco- vdndzudlieune  de  18H5,  et  ellen*avaitrien  de  oontraireanxdteisionB 
do  la  doctrine  (cfr.  notaumient,  Holtzendorff,  Handbuch  de$  VHUterreekU, 
Vol.  II,  p  74;  Fiore,  Droit  international  codifi^,  u?*  339  etSiO;  voir  anssiy 
CaZro,  op.  cit.,  Vol.  I,  n^  348;  Pradier-Fod^r^,  TraM  de  droit  iniemaHonal 
puhliCf  Vol.  I,  n««  402  et  e. ;  Bluntachli,  op.  cit.,  n®  380).  II  serait,  eflfectiYe- 
luont,  inadmissible  d'exiger  de  Fabiani  qu'il  edt  fait,  en  outre,  constater 
ces  ddnd^atious  de  justice  notoires  par  les  tribunanx  ydn^za^ene  comp^ 
tents,  lui  qui,  pendant  des  anndes,  avait  demand^  en  yain  rez^ution 
d'une  sentence  inattaqnable  et  pouryne  de  Vexequatur  reqnis  par  lea  loia 
territorialoH,  bien  que  les  autoritds  administratiyes  et  jndiciaires  Bup^ri- 
enres  de  surveillance  eusseut  6t6  averties  des  illdgalit^s  commisee.  L'in- 
execution  des  sentences  franvaises,  provoqnde  par  lee  magistratnree  in- 
fdrieures,  toldrde  par  la  haute  cour  fdddrale  et  le  Goayemement,  consa- 
orde  par  le  tribunal  extraordinaire,  enlevait  k  Fabiani  la  disposition  d*nue 
fortune  considdrablo,  Teutrainait  dans  des  proc^s  coCitenx  et  Bans  issue, 
Tacculait  finalement  a  la  faillite  et  justitiait  amplement  nne  action  Inter- 
nationale. 

II  semble  bien,  .^  considdrer  la  sdrie  des  ddnis  de  justice  dont  Fabiani 
avait  le  droit  de  se  plaindre,  et  m6me  Tune  ou  Tautre  desddcisions  jndici- 
aircs  qui  lui  donnt'rent  uiomentan6ment  gain  de  cause  en  apparance,  que 
ses  adversaires  dtaieut  protdgds,  au  V<'^ud7.u61a,  par  des  inflaenoes  aesez 
puisHantes  pour  cntravor  Tactivitd  normale  des  tribunanx  du  pays.  Cette 
bypoth<>se  repose,  au  surplus,  sur  trois  faits  pr<5c6demment  rappelds; 
approbation  otBcielle  du  21  aodt  1883,  modification  des  art.  5  et  7  de  la  loi 
orgaui<iue  du  pouvoir  judiciaire  de  I'Etat  Falcon,  ot  retrait  du  seryiceda 
remorquage.  Elle  est  fortitice  oncore  par  d*autres  circonstances,  parmi 
leH(iuelles  il  sufiira  de  mcntiouer  les  suivautos: 

Deiix  des  troix  tomoins  dont  les  d<^claratious  out  6t6  recuelllies  pendant 
I'instrnction  de  I'aflaire,  en  pr<5sence  dos  parties,  n'ont  fourni  ancun  ren- 
seignement  de  nature  ii  faire  douter  de  Tinipartialitd  des  tribunanx  y<^n^ 
zu^'lieiis;  mais  le  trois<^me  tonioin,  M.  E.-II.  Plumacber,  consul  des  Etats- 
Unis  d*Am<^ri(pie  a  MaracaT1>o,  (^ui  a  bien  ctt'^  charg(5  par  int<^rim  dn  consulat 
de  Frauce  dans  cette  ville  ot  qui  fut  uu  temps  le  mandataire  sp^Scial  de 
Fabiani,  centre  leqnel  toutefois  aucune  cause  de  suspicion  n'a  4t6  relev^e 
et  qui  ost  le  ressortissant  d*un  Etat  non  impli<|ud  dans  le  litige  actnel,  a 
d<^po8<^  devant  le  ministre  d'une  nation  neutre,  charge  de  Tentendre  au  nom 
de  VArbitre:  c^u'll  avait  'M'impression",  cju'en  1880,  M.  Guzman  Blanco 
ayait  provoqu<^  ou  sugg<^r6  des  d-marches  destinies  h  exercer  une  pression 
sur  Fabiani,  a  I'occasion  des  d<Smcl<^8  decelui-ci  avoc  les  Roncayolo;  qu*ii 
ce  moment,  "M.  Blanco  <^tait  le  pouvoir  dans  le  pays";  qu*il  "arriva  des 
choses  <|ui  donnereut  lieu  de  douter  Timpartialite  des  tribunanx  y^^n^ 
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liens";  qn'il  ayait  ** entendu  de  M.  William  MoUmann,  pr^^c^demment  em- 
pIoy6  dans  la  maison  Konoayolo,  ensuite  omploy6  du  consulat  amdricain, 
que  M.  Guzman  Blanco  et  Benolt  Roncayolo  avaient  des  int<^r6t8  d'affaires 
ensemble  et  qae  M.  Guzman  Blanco  aiderait  Roncayolo  en  toute  oiroon- 
stance'';  qu'au  reste,  ''tout  le  monde  it  Maracaibo,  savait  oela,  et  qu'on 
disait  courammeiit  parmi  les  strangers  que  M.  Roncayolo  gagnerait  le 
process,  puisqu'il  avait  la  protection  de  M.  Guzman  Blanco '';  qu41  est,  lui, 
tdmoin,  ''positiyement  convaincu  que  M.  Fabiani  n'dtait  pas  bien  yu  par 
los  tribunanx  et  autoritds".  Ces  declarations  sont  tr^s  gdnc^rales,  il  est 
yrai,  et  ne  reposent  pas  sur  des  faits  prdcis  dont  M.  Plumacher  aurait  eu  la 
perception  directe ;  elles  n'en  sont  pas  moins  Topinion  d'un  obseryateur 
competent  et  di^sintdressd,  en  sorte,  qu'^  ce  titre,  elles  no  laissent  pas  d'ayoir 
une  r<5elle  yaleur. 

Enfin,  la  conviction  morale  de  I'Arbitre  est  que  les  ddndgations  de  justice 
qui  se  sont  produites  k  Tencontre  de  Fabiani  out  un  caractere  ezceptionnel 
de  gravity,  en  ce  qu'elles  ne  sont  pas  la  suite  de  simples  n<^gligences  oa  din- 
terprdtations  erron6es  de  textes  l(^ganx,  mais  apparaissent  comme  inten- 
tionnelles.  Certes,  en  droit  commuu  allemand  comme  en  droit  fran^ais 
(cfir.  Weizell,  op.  cit.,  3™«  6d.  ^  43;  Holtzendorff,  RechUlexiconf  article  "Pro- 
zessleitnng^' ;  von  Bar,  dans  V EncyklopUdie  der  Rechtwissenschaft  d'Holtzen- 
dorff,  3"«  6d.,  p.  779;  Oaraonnetf  op.  cit.,  Vol.  II,  $  211  et  vol.  I  ^  55  in  fine; 
Aubry  et  Eau,  4"'«  M.,  Vol.  VIII,  $  749,  n«  2),  il  est  de  principe  que  le  juge 
ne  doit  prendre  en  consideration  que  les  faits  articul<5s  et  les  moyens  de 
preuve  invoquds  par  les  parties.  Cependent  la  doctrine  modeme  va  plus 
loin  (cfr.  Kohler,  Gesammelte  Beitrage  zum  CirilprozeaSf  p.  361  et  s. ;  Enoy- 
clop&die  der  RechUtciseenschaft,  d'Holtzeudorff,  1.  c),  ot  Ton  admet,  entre 
antres,  que  les  tribunanx  ordinaires  pen  vent  retenir  des  faits  assez  notoires 
pour  qu'ilsjugent  inutile  d'enadministrer  la  preuve  (C.proc.  civ.  allem.  art. 
264 ;  cfr.  Weizell,  op.  cit.,  ^  43  ad  note  30,  et  i  20,  ad  notes  40  ^  43).  A  plus 
forte  raison  en  est-il  ainsi,  en  matiore  d'arbitrage,  surtout  lorsque  les  par- 
ties n'ont  point  present  k  I'arbitre  la  procedure  ii  suivre  (cfr.  Wach,  Hand- 
buck  deedeutschen  CivilproceBsea,  Vol.  I,  p.  73,  et  Fuchtberger^s  Ent9cheidungen, 
Beichscirilprozessordnungf  Suppl.-Band,  note  1  ad  art.  866,  et  notes  4  et  6  ad 
art.  867  C.  proc.  civ.  allem.) 

L'Arbitre  est  investi  d'un  pouvoir  dincretionnaire,  limits  seulemont  par 
robligation  de  so  confornier  aux  principes  esHentiels  de  la  procedure  civile 
(Bluntscbli,  Droit  international  codifie,  n"  495);  il  n'est  ]»a8  forc6  de  s'en 
tenir  aux  alldguds  et  moyens  de  preuve  des  parties,  ni  d'indiquer  tons  les 
elements  dans  lesquels  il  puiso  sa  conviction.  La  maximo  des  debats  et  le 
principe  de  la  publicito,  qui  lient  les  Juges  permanets,  et  dont  I'inobserva- 
tion  pourrait  constitner  un  danger,  ne  lient  pas  dans  la  meme  mesure  un 
arbitre,  qui  remplit  des  fonctions  temporaires et  qui  est  investi  d'nne  magis- 
trature  de  con  fiance. 

Specialement,  lorsque  le  compromis  est  muet  sur  la  question  de  la  pro- 
cedure k  suivre,  comme  en  ^e8p^ce,  on  pent  envisager  que,  dans  Tintention 
ni^me  des  parties,  une  grande  libert><^.  lui  est  laissee  quant  an  cboix  des  ele- 
ments dont  il  formora  sa  conviction.  Cette  conviction,  dictee  deji\  par  les 
resultats  de  Tad  ministration  de  la  preuve,  a  ete  renforcee,  dans  le  sens 
marque  plus  haut,  par  retudt^  de  documents  que  TArbitre  s'est  fait  un  de- 
voir de  consulter  et  d'apprerier  au  plus  pros  de  sa  conscience. 

Des  denegations  de  justice  ayant  ete  commises,  i\  regard  de  Fabiani, 
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par  dfls  antoritds  jndiciaires  du  V^fndzu^a,  dans  lea  cas  expose  et  lee  cir- 
coDHtaueeH  relat^^os  ci-dessns,  il  y  a  lieu  d'examiner  si  PEtat  d<5feDdear  en 
oat  roHponsable,  et,  dans  raflirmative,  quoUo  est  F^tendue  de  sa  responsa- 
hmt6. 

Cost  imo  quostion  tr^8  controverade,  on  droit  public,  que  celle  de  savior 
si  un  Ktat  respond  du  pr<5judice  caus6  par  ses  agents,  et  sp^^cialement  pai 
Hes  iuitorit<^8  judiciaircs,  i\  ruisou  d'actes  rentrant  dans  Pexercice  de  leun 
fonotions. 

En  France,  la  doctrine  et  la  jurisprudence  sont  divia^es.  Lajurispm- 
douce  elle-ni('ine  u*est  pas  unanime  dans  I'opinion,  gdn6ralement  consacr^ 
toutefois,  (fuo  loB  fautos  oommises  pur  dee  fonctionnaires,  dans  les  limites 
do  It'urH  attributiouH  Ic^gales,  u'engagent  pas  la  responsabilit^  de  I'Etat, 
du  moiuH  d'uno  niuui^re  absolue  et  en  rnbsence  de  lois  positives  snr  ce 
point  (cfr.  Fuzier- Herman,  Code  civil  annoU^,  Vol.  Ill,  ad.  art.  1382  et  1383, 
u*^  7()7  ot  suiv.) ;  niais  la  cour  de  cassation,  par  exemple,  a  reconna,  dans 
un  urrtH  du  1*'  avril  18^15  (cfr.  arrets  des  30  juillet  et  16  aoOt  1877, 
uiusi  (luc  Pandfctes  fraui^aiaefif  ann<^  1896,  IVin«  partie,  p.  8,  note  1,  et  Lam- 
rentf  Vol.  XX,  n'*592),  que  TEtat,  repr<^8ent^  par  les  difierentes  branches 
do  l^administratiou  publi<iue,  est  passible  des  condamnations  auxqnelles 
lo  douuna^o  cau8<S  par  lo  fait,  la  negligence,  on  Timprudence  de  aes  agents, 
pout  douuor  lieu.  En  tout  cas,  les  fonrtionnaires  de  I'ordre  jadiciaire 
irot4\nt  pa8  tonus  do  lour  faute  logoro  (cfr.  Fusier-Hfrwian,  op.  cit.,  YoLIII, 
atl.  art.  1382  ot  138:^,  n-  5(>5  ot  suiv. ;  lyemolombe,  VoL  XXXI,  n<»  519;  Gmr- 
»0HHftf  op.  oit..  Vol.  I.  ^  57,  notes  12  ot  18),  la  responsabilit^  de  FEtat  ne 
pourrait  s*oteudro  au-dola.  La  dootriue  onseigne,  de  son  c6t<^,  (Anbryd 
lian,  op.  fit..  Vol.  IV,  f  447,  n''2;  Demolombtt  Vol.  XXXI,  n<*63;  Bamdrg- 
Liict\Htinent\  Vol.  Ill,  n*  1352).  ((uo  TEt^it,  represents  par  les  divers  minis- 
toro8  ot  adnunistrations  puMiquos,  doit,  ;\  legal  de  tout  comniettant,  re- 
poiuln^  du  projudioo  oooa^^ionuo  par  so8  employes  on  agents  dans  Texerviee 
do  lours  tbiiotions  on  sorvioos,  iudependammont  de  Texistence  d'one  loi 
spooiale,  ou  enooro  \  cfr.  I.autrHt,  vol.  XX.  n**  419  et  s.,  444, 591  et  s.),  que  la 
ro8pous;ibilito  do  I'Ktat  est  ex«'lue,  lorsque  le  fonctionnaireagit,  noneooune 
pro)HK*io  ot  iUvStrument  de  TKtat,  mats  comme  accomplissant  1a  mission  so- 
oiale  tjui  lui  est  doloixut-e. 

S'il  n'gue.  on  Franco,  uue  a8s<'z  i;r.inde  incertitude,  notamnmit  en  ce 
qui  oonoerno  la  ro8pi»usabilito  do  ITtat  )>our  les  dommagee  causes  pisr  ec« 
tonotionnairos  do  rt>r\lre  Jndiriairo,  et  >i  oette  ree|H>nsabUit^  parmit  pluU*4 
doN  oir  rtre  d.  nire  m  thoso  ir<  n«'n»le,  il  nVn  est  pas  autrement en  Allemagne. 
l.a  iiuestion  \  08t  n8<>luo  uoo^ativoment  par  Loening  {Die  Hm/fmmf  4t9 
Staiitr*,  ot<-..  1^2  ot  s.  \  atlirniativomout  par  H.-A.  Zachariae  {Zetttekrift  fwr 
iUf  'i^:<^mmU  SiaK%t<\ci*^*fnM'kiift,  annoo  lStv\  p.  582  et  8,>,  par  Stobbe  v 
hu<'\  «:t*  KUHL<K'hfn  /'nru^YoA^'^,  vol.  III.  ^^  201.  N  .6>.  par  C^erber  \,G 
dfy  xWHr^K-ken  ^^taatsr^xht^,  2" '  od..  p.  21^7  et  s. \  par  Bluntschli(op.  cit-. n*  -W7" , 
par  Wiudsichoul  ^/\i»tt?<^  ^^c'li.vol.  II.  \^  470,  note  4;  cfr.  les  anteors  cites datt$ 
ivtto  note  .  avtv  ivti*-  n^ser\  e  uue  Windsohoid,  dans  la  sixieBie  editko  de 
!50u  trait<\  ox|HV?e,  en  m^Hlitiant  son  opiiiion  premiore,  quels 
de  rKtai,  onsuito  do  pn\»udi»e:*  impuiaMec*  .*  s<«  fonctionnsires. 
uu  prinoii^  de  drv^it  ot.>mmun  en  Allema^no.  e;  que,  d'apres 
{t'm^'fi'lc^tsuiw  «-'rr  K(\:.tt*'riii^^H*K'.\tt/r,  p.  ^Uo  ,  cett^  respoossbilite  n 
ad'.iiissiMe  quo  da;i5  certains  las.  >la:»  la  ;':ri5prudence  allemsade.  «i:ii 
ei;ut   plutot  lavomble  a  1a  solution  aibnx!:itive  Jusqa'cn  1;^,  apfkin^w 
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onrd'hni  la  thdorie  da  tribunal  do  TEmpire,  selon  laqnelle  I'Etat  n'est 
ponsable  qa'en  vertii  d'uno  disposition  I(^gale  expresse  {EntBcheidungen 
Reichsgerichts  in  Civilsiichen,  vol.  XI,  p.  206;  cfr.  Windscheid,  op.  oil., 
.  II,  ^  470,  note  4). 

!ette  demiere  thdorie  est  adopt<^e  par  la  jurisprudence  et  la  doctrine 
sses  (cfr.  Blumer-Morel,  Handbiich  des  achweizeriachen  BundesBtaaterechtBf 
6d.,  Vol.  III.  p.  230  et  s. ;  Hafner,  Das  achioeizerische  Obligationenrechtf 
<^d.,  ad  art.  64,  note  4,  ainsi  que  les  arrets  du  Tribunal  f6d6ral  oit<^s 
18  ces  deux  ouvrages),  tandis,  qu'eu  Italic,  la  doctrine  ceutraire  semble 
valoir  (cfr.  FuzierHirman,  op.  cit.,  Vol.  III.  ad,  art  1382  et  1383,  n»786). 
pent  aj outer  que  les  auteurs,  qui  out  fait  du  droit  international  lenr 
cialit<^,  reconnaissent  que  PEtat  est  responsable  des  ddnis  de  justice 
imis  par  ses  autorit<^8  judiciaires,  h  tout  le  moina  lors(iue,  duement 
)rind  ou  averti,  il  n'aura  rieu  entrepris,  ni  pour  en  empAobei  les  effets, 
)our  en  suspendre  le  cours  (C.  p.  Holtzendorff,  Handbuch  dea  Folktrreohts, 
1.  II.  p.  74;  Fiore,  Droit  international  codiju^,  u"*  339  et  340;  voir  aussi, 
t?o,  op.  cit.,  Vol.  I.  n"  348  in  fine;  Pratlier-Foddr^,  Traite  de  droit  inter- 
ional public,  Vol.  I.  n<«  402  et  s. ;  Bluntschliy  op.  cit.,  n°  340). 
In  droit  Y6u6z\i6\ieu,  la  question  est  rc^solue  par  la  loi ;  elle  Pest  ^gale- 
at,  entre  les  parties  en  cause,  par  la  Convention  de  1885. 
iO  d<5cret  du  14  F<^vrler  1873,  sur  les  indemnit^s  k  allouer  anx  strangers, 
pas  4it^^  abrogd  par  I'acte  international  pr^cit^,  en  ce  qui  toucbe  les  con- 
ions  g<^n6rale8  de  la  respon8abilit<S  de  PEtat  pour  des  domuiages  occa- 
mds  par  ses  fonctipnnaires;  il  dispose,  en  son  art.  1"^:  ''Tons  les 
ividus,  soit  nationaux  ou  (Strangers,  qui  intenteront  contre  la  Nation 
actions  en  dommages  et  intt'^r^ts  ou  expropriations,  provenant  d'  actee 
nployes  de  la  Nation  ou  des  Etats  .  .  .  devront  s'en  tenir  aux  formalit^s 
blies  par  la  prcsente  loi'' — formalitos  qui,  entre  la  France  et  le 
i^^zn<51a,  sont  r6g]<5eH  aujonrd'hui,  en  ce  qui  couceme  uotamment  les 
judices  d^rivant  de  dc^'uis  de  justice,  par  la  Convention  de  1885. 
rt.  7  pr6voit  que  "la  Nation  aura  le  droit  de  se  faire  rembourser  par 
uploy<^  responsable,  ou  par  PEtat  duijuel  rel(>verait  le  dit  employ6 
moment  de  la  fante,  la  Houime  que  le  Tr<^8or  national  d^bourserait 
*  suite  de  Parrot  condaumatoire.^'  II  ressort  de  ces  textes  que  le 
D<^zu^la  reoonnalt  expressement,  en  principe,  sa  responsabilit^,  pour 
I  dommages  imputables,  suit  a  des  fonctionnaires  nationaux,  soit  h 
I  fonctionnaires  de  Pun  ou  Pantre  des  Etats  de  la  F(^d(^ration ;  cetto 
ponsabilitd  est  directe,  elle  donne  action  contre  PEtat  devant  la  Haute 
iir  fod<^rale.  Quant  aux  fonctionnaires  (empleados)f  la  loi  entend  par  1^ 
1  point  seulemeut  les  agents  du  pouvoir  ex<^cutif  ou  les  prdpo8<^s  dans  le 
.s  de  Part.  1384  C.  civ.  f.,  mais  toutes  les  autorit<^s  qui,  investios  d'une 
rt  do  la  puissance  publique,  reprc^sentent  PEtat  et  le  personnifient. 
brt.  9  du  d^cret  de  1873  le  montre  clairement:  ''Dans  aucun  cas,  dit-il, 
ne  pourra  pr^'tendre  que  la  Nation  ou  les  Etats  indemnisent  }\  raison 
I  dommages  ct  in  to  re  t«  ou  expropriations  qui  n'auraient  pas  ^t^  caus<Ss 
:  des  aiitorit/s  legitimes  aginsant  en  rertn  de  leur  caractirc  public"  Cett-e 
erpr<Station  est  confirmc^e,  en  outre,  par  le  Code  pdnal  dn  27  Avril  1873, 
i,  apres  avoir  traits,  on  sch  art.  258  et  259,  deH  infractions  dont  \esjuges 
ivent  se  rendre  coupables,  ajoute,  en  hou  article  260:  ''Les  employes 
tlics  d'une  autre  administration  quelconque,  etc." 
In  matiore  de  responsabi]it<S  de  PEtat,  il  n'y  a  done  pas  lien  dVtablir  de 


4908  INTERNATIONAL   ARBITRATIONS. 

(liHtinction,  en  droit  v<^n<^/n(^lien,  entre  lea  fonotionnairoB  de  Fordre  judid- 
aire  et  coux  do  Tordre  admin istratif,  puinque  la  loi  lee  asaimile  express^ 
mcnt  les  iins  aux  autres,  »t,  (iii'au  mAme  degr^y  bien  que  dans  des  spheres 
d'activito  diverses,  ils  agissent  an  noni  de  TEtat.  Et,  k  un  point  devae 
gonrral,  on  ne  voit  pas  poiirqnoi  TEtat  r(^pondraity  dans  nne  mesare  diff^r- 
ente,  des  projudiceH  cunst^H  par  sea  fouctionnaires,  selon  que  lee  anteoisdn 
dommage  seraient  employ  oh  dana  I'administration  proprement  dite  ou  dans 
la  justice  (rfr.  Stobbe,  op.  cit.,  vol  HI,  ^  201,  ad  note  53;  H.-A,  Zitehariae, 
op.  cit.,  p.  637;  JFincUicheid,  op.  cit.,  vol.  I.  ^  59  tn  fine;  Blumer-Mordf  op. 
cit..  vol.  Ill,  p.  230  et  suiv.). 

Un  dc^cret  v(^u(^zu<51ien  de  mome  data  que  le  pr<^oMent,  but  les  droits  et 
let)  devoirs  des  otrangers,  tout  en  disposant,  en  son  art.  6,  que  ''les  strang- 
ers n'out  le  droit  de  demander  des  indemnitee  au  Gonyemement"  qne, 
"dans  les  meiiies  cas  que  les  v(^ndzu<51iens ''— ceci  est  tontefois  modifi^ 
enverH  les  Franvais  par  la  Convention  de  1885 — proclaime  aussi,  en  prin* 
cipe,  la  responsabilito  de  TEtat  dt^fendenr  pour  les  actes  de  see  fonction- 
naires.  11  la  reconuait  meme  expressdment,  k  raison  des  faits  illicites  des 
antoritds  judiciaires,  en  rdservant,  dans  son  art.  5,  la  yoie  diplomatique 
pour  les  cas  de  *^deni  de  jnslice  ou  injustice  notoire;"  et  la  condition  de 
rcpuisement  prdalable  de  toutes  les  voies  Idgales  de  reconrs  a  6t6  snp- 
primoe  par  la  Convention  de  1885  k  I'i^gard  des  Franyais. 

Cette  rc8ponsabilit(5  directe  de  TEtat,  edict^e  par  la  legislation  v^n^voiS- 
lienno,  n^est  pas  contraire  au  droit  des  gens;  elle  est,  de  pins,  afflrmee 
dans  la  Convention  du  20  Novembre  1885,  ({ui  perpiet  Tintervention  diplo> 
matique  et  cousacre  implicitenient  la  responsabilite  de  PEtat  pour  tontc  la 
sdrie  des  irr^gularitoH/Mrf/t  wires  duumeres  dans  I'art.  5  de  ce  document. 

L'Etat,  d'autre  part,  no  saiirait  docliner  sa  responsabilite  par  la  motif 
que  les  faiites  de  ses  a<;ents  ou  fonctiounaires  ne  presenteraient  pas  un  cer- 
tain caractt-re  de  ^ravito  (voir,  d'ailleurs,  sub.  V  ci-apr^s).  L'art.  1  da 
ddcret  du  14  Fevrier  1S73,  sur  les  indemnites  j\  allouer  aux  dtrangers,  est 
couv^i  en  terms  si  ^eiieraiix,  ([ue  TEtat  y  apparalt  responsable  exactement 
comme  ses  employe's;  et  rien  n'est  plus  rationncl,  puisque I'acte  dommage- 
able  est  alors  cense  provenir  de  I'Ktat  lui-nieme  (cfr.  U.-A.ZachariaefO^, 
cit.,  p.  632;  iStobbCf  op.  cit.,  vol.  Ill,  v^  201,  note  53).  Le  d^ni  de  justice, 
sous  quelque  forme  qu'il  se  produise,  constitue  un  casde  responsabilitS  da 
fonctiouuaire,  partaut,  de  I'Etat.  Des  lors,  Fabiaui,  victime  de  den^ga- 
tious  de  Justice  duemeut  prouv^^es,  pouvait  actionner  le  Gouvernement 
df''fendeur,  sans  observer  d'ailleurs  I'art.  5  du  decret  du  14  F<$vrier  1873 
eoneeruant  les  devoirs  et  les  droits  des  etrangers,  (jui  pose  comme  condi- 
tion de  rintervention  dii)lomatique,  I'epuisement  prealable  "des  voies 
legales  auiiWs  des  autoritescoiupotences"  (cfr.  Convention  de  1885,  art. 5); 
et  la  niesure  do  son  action  contro  I'Etat  est  la  meme  que  centre  les  fonc- 
tiounaires fautifs. 

V.  Ees  di^uogations  de  justice  qu'a  ^pronv<^e8  Fabiani  sont  ponr  le  moins 
des  d(^lits  civils  on  des  quasi-d(^lits.  En  droit  moderne,  Tauteur  d'une 
fauto  aquilieune  est,  en  priucipe,  tenu  dereparer  tout  le  prejudice  qui  peat 
raisounablemeut  en  etre  envisaged  comme  la  consequence  directe  ou  indi- 
recte  {damnum  emergens  et  hurum  ces8ans)j  certaines  legislatious,  comme 
celles  de  la  France  et  de  TAllemagne,  ne  faisaut  pas  d(^pendre  la  qnotit^ 
des  dommages  et  iut<^rets  de  la  gravite  de  la  faute,  d'autres,  comme  le 
Code  civil  autrichien  et  le  Code  fdddral  des  obligations,  n'acoordant  la 
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ri^paratioD  iDt^grale  qn'en  cas  de  dol  ou  de  I'aate  lourde.  An  demenrant,  les 
dommaget)  et  iiit<^r(>t8  ne  doi  vent  pas  otre  la  source  d'an  profit  pour  celni  qui 
lea  obtieut  (cfr.  Fuzier- Herman,  op.  cit.,  vol.  Ill,  ad.  art.  1382  et  1383,  n°* 
1065  et  suiv. ;  Jubi-y  et  Rau,  vol.  IV,  $  44S  et  446;  Dololomhe,  vol.  XXXI,  n«685 
etsuiv. ;  Laurent,  vol.  XX,  n^'  529;  Zachariae,  Handhuch  dee  franzosiechen 
CivHrechte,!^^  ddit.,  ^448  et  445;  Windecheul,  op.  cit.,  B'""  ©d.,  vol.  II, 
$  451,  n°  1,  455,  No.  5,  258,  notes  10  et  suiv. ;  Stobhe,  op.  cit.,  vol.  Ill,  $  200, 
n°  6;  Hoi tzendorff  iSecM^Zejricofi,  article  "  Schadcnscrsatz ; "  Holtzendorff, 
Handhuch  dee  Volkerrechte,  vol.  II,  p.  74, 75;  Motive  du  projet  du  Code  civil 
allemand,  vol.  II,  p.  724  et  suiv.;  Schneider  et  Ficlc.  Dae  echweizerieohe 
Obligationenreoht,  3'"<^  ed.,  notes  ad.  art.  50  et  51  C.  F^d.  des  obi. ;  Hafner, 
op.  cit,,  2^^  ed.,  notes  ad.  art.  50  et  51  C.  iVSd.  des  obi. ;  Rossel,  Manuel  du 
droit  fediral  dee  ohligatione,  p.  88  et  suiv.) 

En  ce  qui  rogarde  Hp<Soialement  les  Ibnctionaires  de  Tordre  jadiciaire, 
leur  responsabilit^  embrasse,  en  droit  commun  allemand,  tout  le  dommage 
resultant  de  leur  dol  ou  d'uue  faute  lourde  de  leur  part;  le  point  desavoir 
si  cette  responsabilit<^  existe  <^galement  dans  les  oas  de  fant«  l^g(^ro  est 
controversy,  mais  la  solution  affirmative  prdvaut  (cfr.  Windecheid,  op.  cit., 
vol.  II,  470;  Demburg,  Pandekten,  3™«ed.,  vol.  II,  J  135;   Wetzell,  op.  cit., 
$  36,  note  14).    La  respousabilit^  du  pouvior  jndiciare  est  aussi  admise 
en  France  (C.  proc.  civ.  fr.,  art.  505;  cfr.  Gareonnet,  op.  cit.,  vol.  I,  $54; 
Laurent,  op.  cit.,  vol.  XX,  n"  447),  mais,  comme  il  a  6t6  expliqu6  plus  haut, 
elle  n'est  pas  entratn(^e  par  une  faute  l<^gere. 
An  V^ndzu^la,  c©  sont  les  art.  341,  255  h,  259,  282,  288,  297  et  339  du  Code 
^  p^nal  du  27  avril  1873  qui  rdglent,  d^ine  maniere  speciale,  la  mati<>re  de 
la  respousabilit<S  civile  d'une  autorit^  judiciaire.     Les  juges  peuveut  ^tre 
actioDn<58  en  dommages  et  int<5rets,  non  seulement  cnsuite  de  leur  dol  ou 
de  leurs  fautes  loiirdes,  mais  encore  pour  des  fautes  Idg^res,  et  le  texte  de 
Tart.  341  semble  indiquer  <[ue  la  reparation  doit  iHre  complete  dans  tons 
les  cas.    II  n'est  pas  besoin,  au  resto,  d'appuyer  sur  cette  demiere  question, 
attendu  que  les  d^nt^gatioDs  de  justice  dont  se  plaint  Fabiaui  proc(>dent,  d. 
tout  le  moins,  de  fautes  lonrdes  et  que,  dans  ces  circonstances,  le  prejudice 
h  rdparer  s'entend,  et  du  damnum  emergene,  et  du  lucrum  ceeeane;  il  com- 
porte,  eu  outre,  le  tort  moral  comme  le  dommage  mat<^riel  {Laurent,  vol. 
XX,  n"«  393,  395  et  suiv. ;  Jubry  et  Rau,  vol.  IV,  $  445;  Hue,  op.  cit.,  VIII, 
n®  413;  Demolombe,  vol.  XXXI,  nP  672;  Code  f^d.  des  oblig.,  art.  55  et  les 
oavrages  cit^s  de  Schneider  et  Pick,  Hafner  et  Roeeel;  C.  eiv.  autr.  art.  1329, 
1330).    Relativement  au  dommage  indirect  cependaut  et  :\  la  ndcessit^ 
d*6tablir  un  rapport  de  cause  i\  etlet  eutre  le  fait  illicite  et  le  dommage 
prdtendn,  ledemandeur  prouvera  que,  soit  en  consultant  le  cours  ordinaire 
des  choses,  soit  en  s'attachant  aux  affaires  de  la  partie  l<5sde  ou  aux  dispo- 
sitions prises  par  elle,  il  est  probable — non  pas  seulement  possible— que 
oelle-ci  aurait  r<^alls<^  tel  ou  tel  profit  si  le  fait  illicite  ne  sVtait  pas  pro- 
duit,  la  preuve  <Stant  d'ailleurs  soumiso  si  des  conditions  moins  strictes  en 
cas  de  faute  lourde  ou  de  dol  et  le  juge  conservant  one  enti^re  libert<5 
d*appr<Sciation. 

Si  Ton  doit  decider  que  le  gouvemcment  d6fendear  est  responsable  des 
csons^quences  des  d<^n(^gation8  de  justice  imputables  aux  autorit^^s  jadici- 
area  v^^n^zn^liennes  envers  Fabiani,  il  reste  i\  dc^termiuer  Tdtendnc  de  ces 
cons^^qnences  en  application  des  principeii  exposes  plus  haut. 

Ije  dommage  uiat<5riel  direct  subi  par  Fabiani  compreud  les  valeurs  non 
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Toconvri'OH  et  1<>8  bieiis  ]>er(ln8  (loot  il  serait  rentr<5  en  poMeHsion,  si  U  ten- 
tence  arbitrale  dii  l.")  drc(>nibre  18H0  avait  pii  Atre  ezdootoe  contro  l«s  Ron- 
rayolo;  il  compreiid  rgalemeiit,  en  priDcipe,  lea  fraisde  la  proo^dnred'ex^ 
cutiuu  (voir  sub.  VI.,  litt.  a,  ehiffree  3).  Fabiani  n*eAt-il  paa  ^t^  yictiine 
de  dt^'iuH  do  j<iKtice,  et  Texrcntion  do  la  dite  sentence  n'edt-elle  paa  6ti 
entrav<^e,  ])iiiH,  rendiio  illusoire,  il  aiirait  pu  obtenir  paiement  de  toutei 
les  condaniiiations  prououci'es  contre  ses  d^bitenrs.  Kffectirement,  li.  et 
A.  Konrayolo  otaient  Holvablefl  Jnsqn^ii  concnrrenoe  an  nioins  des  n^stita- 
tionH  diverses  ordoniires  par  le  jiigeuicnt  dn  15  d<^ceml>re  1880.  Ce  fait 
d(^conle  drja  de  ce  que  lo  <i(»iivernniont  Ven6zu^lien  n'a  jamais  all^^^ 
memo  ((ue  len  ri'olaniations  de  Fabiani  fussent  irreconvrablea  contre  let 
Roncaytdo,  et  <iu'il  s'est  born<^  a  eontester  rexisteuoe  des  deiK^gations  <le 
juHticc,  aiiiHi  que  la  responsabilito  do  TKtat.  Kn  ontre,  B.  Roncayolo,  de 
la  vue  de  la  partie  d/'fendercsse,  a  <(tr  agr<^  par  les  i>onvoirs  publics  da 
y<<n(''/urlu,  comnie  conceHsioniiairo  d'importantes  entreprises,  et  il  ^tsit 
fermier  do  la  douaiu'  de  la  CeTba.  Andrd  Roncayolo  apu,  Ini,  pendant  plos 
de  troiH  auH,  taut  en  on  8ou  noin  pcrHonuol  que  comine  fondd  de  procaratioo 
de  Hou  pi're,  fairo  Ioh  frais  de  nombnMiscH  et  coAteuses  oppositions  a  1  ex^- 
cution  d(*  la  sontence  arbitrale,  cboisir  hcr  avocats  parmi  b'S  jnriconsultee 
notoiremeut  les  plus  renommrs  dn  pavH,  sans  compter  qnHl  sVtait  enrichi 
d*une  sonniK^  do  i>lus  d'un  dcini-niilliou  de  franco  an  d<^trimont  de  FnbisDi. 
Kt  c*est  vraiHcmblableiiient  pour  luettro  h  Tabri  des  ponrsuitee  de  lenr 
cr<?anri«'r,  los  droits  et  inti^rrts  con sidt -rabies  qu'ils  avaient  an  V^^nozui'lji, 
que  les  adversaircH  do  Fabiani  out  enipocb<^  avcc  tant  d'a^'harnomentrexo- 
cution  do  la  senteiHo  du  15  docoinbre  1K80.  La  solvability^  de  B.  vt  A.  Ron- 
cayolo. ]»artaiit.  la  re<'oii\  rabilitc  dos  valeurs  au  rembonrsement  destinelles 
ils  avaient  (^*to  oondaiiiucH,  no  saiiraient  otre  st^rieusoinent  mises  en  donte, 
d'autaut  ]dus  (pio,  <-oiunio  on  vient  de  lo  diro,  le  Von(^zu<^la  ue  les  a  point 
d<!^iii<'os. 

Kn  dolioFH  du  dominago  iiiat<  riol  direct.  Fabiani  a  «'pronvo  nn  tort  ma- 
ti^rirl  ot  Hurtout  moral  tris  grave,  en  re  que  les  don<^gation8  de jnstiooont 
porti"  a  tons  «''j;ards  uiio  i)rorondo  atteintea  sa  situation  perHonnelle et ont 
nit'-ino  <>t<*  la  <'aus<'  <lo  la  f'aillite  pronoiicoe  contre  lui  an  Ven^zaela  (voir 
sub.  VI.  litt.  fl,  rbitlVo  «>  <i-ai)n-8}. 

Le  doiiuna;;;o  iiidirrct  onfiii  a  sa  source  dans  ht  fait  qne  les  sommes  pay- 
abloH  ])ar  los  Koncayolo  vn  vortu  do  la  8<uitonco  arbitrale,  onti^to  eoustrai- 
tes  au  on'auoior  ])eu<lant  un  {jrand  nonibn^  d'annc^es  et  qii'il  n'a  pn  ni  le?J 
oniployor  d.ins  son  <'ounnei(ro.  ni  lo-%  faivo  fiiutifier  d'nne  maniore  qnelcon- 
que;  il  nr  s'a^^it  ])as  ioi  <lo  Ix'nriioes  ou  <le  jiortes  puronient  hypoth«*tique?*, 
dans  leH«|Uol8  oortains  publioistes  ( f «/»•«>,  op.  oit.,  IV,  477)  se  rofnsont  a 
voir  "  la  uiatirn?  (I'uno  action  ])i'(;uni:iiro  do  gonvernemont  a  gonveme- 
mout,"  niais  d'un  lu.nKjUo  a  ^nguer  tlont  los  cloniont8re]>o8ent  sur  desfaits 
con<-luanis,  ct  il  sorait  souvoraineniont  contr:»iro  a  lVqnit<^  et  j\  la  justice 
de  n'en  point  tonir  coiii]>to  dans  lo  prrsont  proci-s  (voir  sub,  VI,  litt.  *»>. 
Et  niaintouant,  deux  rventualit«'s  ponvaient  so  presenter;  on  bien,  IfS 
dobiteurs  do  P^abiaiii  H'ac<iuittaiont  cnvors  lui,  un  bien,  soit  ii  Famiable. 
Roit  p.'ir  voie  irexccution,  il  se  substituuit  a  tons  los  droits  de  conoessionss 
de  douanes  et  autros  ({u'ils  ])08S(-(laiont  an  Von('zuola.  Kntre  ces  deux 
hypotbcses,  plausil>los  I'uno  et  I'autro,  il  taut  n<'cessairement  cboisir  celle 
qui  est  la  moms  dofavurable  a  I'Ktat  (b-l'oudour  et  qui  est  auHsi  la  plu 
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admissible  d'apr^s  le  coars  ordinaire  des  ehoses,  c'est-ii-dire  rbypotli<'so  du 
paienieDt.  Ceci  d'aatant  pins  (pril  n'a  ^t6  ni  otfert,  ni  administr^  aucune 
preuvo  tendantii^tablir  quo  cette  hypotbt^sede  la  solution  la  plnsnormale 
du  diff^rend  Fabiani-Roncayolo  ne  seserait  point  realisde;  il  r^^sulte  m^me 
de  rexpos(5  du  gouvernement  demandeur  que  les  d6biteurs  de  Fubiani 
avaient  un  intdrct  majenr,  s'ils  <5taieut  coutraints  d*ex<^cnter  la  sentence 
arbitrate,  i\  se  lib<^rer  purement  et  simplement  entre  ses  mains,  plut6t  qn'si 
se  laisser  enlever  des  droits  d'une  valcur  bieu  supdrieure  2\  celle  des  con- 
damnations  prononcres — sans  parler  m^mo  des  obstacles  auxquels  se  serait 
heurti^  sans  doute  le  transfert  de  tout  on  partie  de  ces  droits  ii  Fabiani,  et 
sans  appr(^cier  TefHeacitd  des  sAretes  rdelles  obtenucs  au  cours  de  la  pro- 
cedure d'exocution. 

La  question  du  mode  de  paiement  do  rindomnitd  a  6i6  discutde  dans  la 
demande,  mais  elle  n'est  point  Htigieuse;  le  compromis  Ta  r<5gl(*e  d'une 
maniere  obligatoire  pur  les  parties  et  pour  I'Arbitre. 

VI.  La  li([uidation,  d'apW'S  les  priucipes  ci-dessuB,  de  Tdtat  de  dom- 
magcs  et  iutf^r^ts  prdsent<S  par  le  Gouvernement  demandeur  fouruit  los 
r<5sultats  suivants : 

a.  Dommage  direct  et  tort  moral. 
(1)  La  sentence  arbitralo  fixait  ^  la  somme  de  538,359  fr.  .07^ 

valeuT  au  31  Janvier  1878,  le  d<^bit  de  Andrd   Roncayolo 

envers  Fabiani.    Ce  poste  est  rdduit,  en  capital,  d'aprt'S  la      France. 

demanded. 429,GG«.10 

II  y  a  lieu  de  tenir  comte  d'un  versement  do 5, 490. 55 

Reste 424,177.55 

(2)  Outer  cette  somme,  due  par  A.  Roncayolo,  la  sentence  arbitrale  con- 
f(>re  :\  Fabiani  le  droit  de  roclamer  *'  tons  len  produits,  sans  aucune  excep- 
tion et  sans  aucune  ri-serve,  doun(^s  par  Tentrcprise  du  remorquage  depnis 
lo  30  novembre  1877,  y  corapris  les  bem^tices  du  pilotage,''  des  la  meme 
dpoque,  en  taut  que  ces  profits  auraient  ot6  encaisses  par  li.  on  A.  Ronca- 
yolo; les  autres  coudamnations  derivaut  de  la  sentence  du  15  ddcembre 
1880,  ont  H6  ex(^cutces,  au  moius  dans  nno  certaine  mesure,  puisque  Fabi- 
ani a  repris,  des  lu  mois  de  juillet  1882,  soit  avant  le  d^but  des  ddudgations 
de  justice,  Ic  service  du  pilotage  et  du  romoniuage,  et  que  des  preuves 
positives  concernant  les  etfets  de  rinexdcution  de  ces  autres  coudamna- 
tions font  ddfaut  dans  la  procedure. 

Du  chef  du  dispositif  pn'^cit<S  de  la  sentence  arbitrale,  la  demande  porte 

au  compte  de  ''  liquidation  des  sentences,''  en  capital : 

Francs. 

Recett<^s  du  pilotage  du  1"  d(^cembre  1877  au  30  dc^cembre  1878. .  16, 000. 00 

Recettes  du  pilotage  du  l*^"^  decenibn^  1878  au  30  ddcembre  1879. .  16, 000. 00 

Recettes  du  pilotage  du  1*'^  decembre  1879  au  30  ddcembre  1880. .  16, 000. 00 

Kecettes  du  pilotage  du  1"^  decembre  1880  au  30  docembre  1881 . .  12, 500. 00 

Recettes  du  pilotage  du  1'^  decembre  1881  au  15  juillet  1882 7, 812.  45 

Total 68,312.45 

Le  Gouvernement  ddfendeur  n'a  ni  contests  le  bien  fondd  de  cett(?  dette, 
provenant  des  encaissementH  faits  sans  droit  par  la  partie  adverse  de  Fabi- 
ftui,  ni  critique  ces  cbittres  qui  ne  paraissent  pas  exagerds. 
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II  on  eHt  <lemrme  pour  lea  reRtitntions  qni  se  rapportent  aa  remorqaage; 

olles  Hont  ainHi  formuh'es  dans  la  demande,  en  capital: 

Fnncft. 

Produit  Det  de  rann6e  1880 : 100,000.00 

Produit  net  do  Fannie  1881 100,000.00 

Prodiiitdul"  Janvier  au  15jnilletl882 54,165.51 

Total ^4,166.51 

Le  prodnit  net  <^valu6  annnelloment  h  100,000  firanos  n'est  qu'approxi- 
uiatift';  mais  ce  chiflre,  ({ui  n'a  paH  6t6  conte8t<S  dans  ]a  defense,  peat  6tre 
admiH  an  vn  des  documents  prodnits.  Quant  aux  ''abas  de  oonfiance"  et 
" d<^toarnement-8 ''  des  Roncayolo,  (jui  ne  visent  pas  directement  le  pilot- 
ago  oil  le  remoriiuage,  ils  ne  sont  pas  compris  dans  la  sentence  arbitrale, 
ni,  par  consdqaent,  dans  le  compromis  do  1891. 

(3)  II  y  a  lieu  d*ajoutor  an  compte  de  ''liquidation  dee  sentences'' les 
frais  iinportauts  occasioiin^s  par  la  procedure  d'ex6cation  depais  le  15 
d<^cembre  1880,  frais  (fue  le  Gk>uvernement  demandeur  fait  fignrer  sous 
diverses  rubriqucs  de  son  (Stat  de  dommages  et  int<$T6ts;  les  autres  fnus 
judiciaire8T(^clam<5s  ne  pouvent  rentrer  dans  Tindemnit^S  k  fixer  par  FAr- 
bitre.  Ce  poste  euibrasse  les  frais  d'enregistrement  de  la  sentence  arbitrale, 
les  frais  de  justice  et  de  partie  tant  de  la  procedure  devant  les  tribanaux 
franyais  que  devant  les  tribunaux  v<^n(Szu<^Iien8,  soit  que  la  party  adyerse 
do  Fabiani  eat  I'obligation  de  les  rembourser,  soit  qu'ils  aient  ^t^  caas^ 
inutileuient  a  oe  dernier. 

Unesonime,  iut^^rets  compris,  de fir..  200,000 

ne  semble  pas  oxccssive,  si  Ton  tient  compte,  ontre  autres,  des  nombreux 
et  c'oiltoux  doplacements  que  la  sauvegardo  de  ses  droits  a  imposes  k 
P^abiani,  et  nirme  si  Ton  porto  en  d<^duction  les  frais  qui  peuvent  etre 
envisagds  comnio  aj^aiit  ^i6  faitH  sans  motifs  legitimes. 

Toutes  les  autres  reclamations  de  lYtat  consacrd  h  "la  li([uidation  des 
sentences''  sont  ^'trangbres  au  litige  actuel;  c'est  le  cas  des  "abns  de  con- 
fiance"  ©t  *'d^*tournemonts"  dont  il  a  H^  parl(?  plus  baut,  ainsi  que  des 
"annuities  dotales"  en  vertu  du  contrat  <le  mariage  du  20  avril  1867,  do  la 
perte  <^prouvee  sur  la  vente  des  niarehandises  d'apres  la  transaction  du  31 
Janvier  1878,  etc.  Ces  sommes  n'<5taut  paw  comprises  dans  la  sentence 
arbitrale  n'oiit  pu  provoquer,  d©  la  part  des  tribunaux  v6n<^zu<^liens,  des 
d6n<^gatiouH  do  justice  dont  le  Gouvemement  ddfendeur  serait  responsable 
aux  termes  du  compromis  de  1891. 

La  question  des  interets  est  rdservtle  (voir  sub.  litt.  b  ci-apr^s). 

(4)  Parnii  les  r<'>clamation8  figuriint  dans  Petat  B.  dommages  et  int^^rdts, 
les  seules  <iui  puisseut  etre  prises  en  consid(^ration,  dans  Pespece,  sont 
cellos  mentionnr^es  sons  chilTres  11,  12  et  1!)  do  I'exposd  des  faits  qui  pr^ 
cede;  or  elles  sont  ©ntrres  en  ligne  de  eouipte,  d«^j{\  lors  de  la  fixation  (voir 
sub.  3)  des  frais  d'exeeution  de  la  sentener  arbitrale.  Les  autres  indem- 
nites  n'ont  pas  leur  source  dans  ladite  sentence,  ni,  par  consdqueut,  dans 
son  defaut  d'exeeution  ensnito  de  d^-ndgations  do  justice  imputables  aux 
tribunaux  du  Vcnt'zuela;  il  est  superHu,  dans  ces  conditions,  de  s'occuper 
des  deductions  consonties  dans  IV'tat  B.,  attendu  qn'olles  ont  trait  ^  des 
postes  <^limin<5s  par  TArbitre. 

(5)  L'dtat  C.  so  r^'fere  au  service  du  remorquage,  et  les  dommages  et 
interets  qu'il  eomporte  out  leur  origine  dans  le  retrait  de  ce  service  en 
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1884.  Cette  qnestion  a  6t6  tranoli<^e  k  propos  de  oelle  des  ''faitsdn 
prince;''  sans  discnter  nidme  le  point  de  savoir  si  le  Gouvemement  ddfen- 
dcur  nY.tait  pas  en  droit  de  d(^noncer  le  coutrat  dii  7  d^cembre  1874,  il  est 
Evident  qne  les  gains  dont  Fabiani  pr6tend  avoir  ^M  fnistrd  par  cet  aote, 
no  lui  ont  pas  <5t6  enlev^s  h  raison  de  d^n^^gations  de  justice  qui,  seales, 
penvent  engager  la  responsabiliti^  da  V6ndzu^la  dans  Finstance  actnelle. 
II  s'agit  ici  prdoisdment  d*un  de  ces  **  faits  du  prince/'  sur  la  l^gitimit^  et 
le8  effets  duquel  TArbitre  n*a  pas  a  se  prono'ncer;  il  ne  lui  6tait  i>ennis  de 
Tapprt^cior  que  comme  un  indice  des  disiK>sitions  de  Fantorite  y6h6zvl61- 
ienne  envers  Fabiani  (voir  sub.  III.  ci-devant). 

(6)  Un  tort  cousid<;^rable,  mat(^riel  et  snrtout  moral  (^tat  £.),  a  6t6  cansd 
h  Fabiani  par  sa  declaration  de  failite  au  y<^n6zu^la,  la  fermetare  de  sos 
etablissements  commercianx  h  Maracaibo,  les  embarras  financiers  dans 
les<iuels  il  a  ft6  fatalemcnt  plong(^  et  I'abandon  forc6  de  ses  entreprises. 
Ce  dommage  peat  <>tre  envisag(^  comme  la  con8<5quence  imm^^diate  des 
d<^n<^gatiOns  de  justice,  puisque  aussi  bien  Fabiani  a  6t6  mis  en  faillite  h 
Maracaibo  poor  ddfaut  de  paiement  de  sommes  iufdrieares  de  beauconp  h 
celles  que  Tex^cutiou  de  la  sentence  arbitrale  lui  aurait  fait  reconvrer. 
Le  Gouvemement  d^fendear  ne  con  teste  pas  que  Fabiani  possddait  des 
raaisous  prosp<^re8  au  V6ndzu<51a  et  h.  Marseille,  du  moins  avant  les  d^m^^ 
jndioiaires  dont  est  n^  le  present  litige;  et  les  motifs  de  la  sentence  arbi- 
trale, ainsi  que  d'autres  (^l^ments  de  la  cause,  montrent  pue  le  ressortissant 
fran^ais,  dont  TEtat  demandeur  a  pris  les  int<5rAts  -en  mains,  6tait  un 
nogociant  sdrieux  et  houn^te,  auquel  le  recouvrement  de  ce  que  les  Ron- 
cayolo  lui  devaient  aurait  permis  d'escompter  largement  Pavenir.  Sa 
faillite,  d<^terminde  par  les  ddn^gations  de  justice  son  vent  rappel6s.  Pa 
profond<^ment  atteint,  tant  dans  Ha  situation  <5conomi(iue  que  dans  sa 
personnalit^!^  tout  enti^re,  si  bien  que  Tallocation  d'une  indemnity  propor- 
tionn^e  an  dommage  subi  s'impose  de  ce  chef.  Au  reste,  Fabiani,  grftce 
1^  ses  connaissauces,  ii  son  activit<^,  h  ses  moyens  d'action,  ne  ponvait  man- 
quer,  dans  des  conditions  normales,  d'aceroltre  encore  la  consideration  et 
le  credit  dont  il  jouissait,  de  donuer  h  ses  entreprises  un  plus  grand  essor, 
et,  tres  probablemcnt,  do  faire,  en  sus  du  gain  perdu  et  dont  il  sera  parl6 
ci-apr6s,  d'autres  bdndticeH  pjir  Texploitation  d'autres  sources  de  revenns; 
par  la  faute  des  autoritdsjudiciaresdu  Vdnezueia,  il  a  perdu  tout  ensemble 
ses  biens  et  son  honneur,  et  il  a  traverse  de  tres  penibles  epreuves.  Ce 
sout  \h  des  circonstances  exce])tionnelles,  dont  il  serait  injuste  de  m^con- 
naltrelagravite  et  dVcarter  ]e8('onsequeuce8dommageables,eniuvoquant 
le  caract^re  international  dc  la  contestation  actuelle. 

Des  renseignements  precis  font  uecessairement  defant,  sur  certains 
points,  pour  etablir  avee  une  exactitude  absolue  le  niont«nt  de  la  repara- 
tion qui  est  legitemement  due  :\  Fabiani,  dans  les  limites  do  Petat  £  de  la 
demande.  L'Arbitre,  appreciant  libroment  les  faits  de  la  cause,  e value  h 
Ir.  1,800,000  le  chitlre  doH  doinninges  et  interets  representant  le  prejudice 
eprouve,  independament  de  celui  recounu  sous  litt.  b. 

b.  Dommage  indirect, 

(1)  Les  dommages  et  interets  reclames  dans  Petat  D  correspondent  aux 
sacrifices  faits  pour  le  maiutien  do  Pindustrie  de  Fabiani  et  au  gain  dont 
il  a  ete  fmstre.  La  non-execution  de  la  sentence  arbitrale,  non-execution 
provoquee  par  des  denisde  justice,  a  cause  }\  Fabiani  un  prejudice  indirect 
Hx^  dans  la  demande  a  la  Houie  de  4,200,000  francs;  mais  il  importe  de  ne 
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pas  confondie  oe  dommage  aveo  oelni  dont  11  ylent  d'Atfe  aplfir,  aoiw  litt.  m, 
ehittte  6. 

AomL  bien,  11  y  a  lien  d*admettre  lol,  k  titre  de  oompenaatloa,  tmiqneoMMit 
I'^quivalent  du  dommage  qai  pent  dire  oontld^rtf  oomme  one  mite  de 
rimposaibilit6  dans  laquelle  e'eat  troav^  Fablani,  i^  raieon  de  I'iiiex^ootloii 
du  Jnn^ment  da  15  d^oembre  1880,  de  falre  frnotifler  lee  eapitaoz  importaaU 
qnl  liii  ^.taient  due  et  qu'il  anrait  reoouTT^.  Le  moyeo  le  pine  eAr 
d'arriver  h  iin  Evaluation  oertainei  eftt  6t6  de  conenlter  lee  Itviee  de  la 
maieon  Fabian!  et  de  verifier  Jueqn'^  quel  point  eee  b6n6ftoee  aTieot 
euooesfiivement  diminu<^  par  I'eflfet  da  reAis  d^aiaE,  mate  peislatant,  dea 
autorit^  vEndzn^liennee,  de  procMer  oa  do  laiaeer  prooMer  k  I'ex^oatton 
de  la  eontence  arbitrale.  Ces  livree  n'ont  paa  6i6  ptodoits,  et,  qnoiqiM  le 
di^faiit  de  prodnction  de  ces  doouments  paraiaoe  exoaaable,  lee  indleatieflia 
foamies  dans  T^tat  D  ne  constitnent  pas  dee  Jastifloations  enfflaaotee 
de  toate  rindomnit<^  r^oltimde.  L'exiatence  d'nn  dommage  indirect  n'ea 
eat  pas  moiua  indubitable.  Ce  pr<^judioe  conaiate  eaaentiellementy  non  paa 
dana  lea  aaciificeay  prouvf^H  d'une  manl^re  incompl^tOi  que  Fabian!  anrait 
faita  pour  le  maintien  de  aon  induatrie  et  dana  dea  profita  pine  on  moina 
probables,  mala  dana  la  circonatanoe  que  lea  aommea  doea  en  verta  de  la 
eenteiice  arbitrale  aont  demeur^ea  inproduotivea  pendant  nombre  d'ann^ea, 
de  par  lea  d6n6gationa  do  justice  oommises  h  sou  enoontre  an  V^n^in^la. 

Dans  la  demande,  on  a  ajontd  constammeut  an  capital  dee  r^lamations 
formnldoH,  lee  int<^rAts  compos<^  qui  rentrent  plut6t  dana  lee  indemnitee  k 
alloner  pour  dommage  indirect.  II  convienti  k  ce  propoe,  de  fkixe  obeerver 
que  lea  arguments  invoqur^s  par  le  Gouveruement  ddfendenr  (D^enea^  p. 
97  et  suiv.)  centre  la  pr<5teution  de  la  partie  adverae  d'exiger  dee  int^rftta 
ne  aont  nuUement  fond^^s;  la  renonciation  que  Fon  oppoee  an  Gonvenie- 
ment  de  la  Rc^publiqne  franyaise  ue  concerne  paa  la  prison te  conteetation 
et  ne  sauratt  etre  cntenduo  au-delii  de  sea  termes;  de  plus,  les  ooneid^ra- 
tionsjuridiques  d(^velopp^es  h  Tappui  de  la  tbt'se  de  FEtat  vEn^znElien  ne 
sont  pas  conc'lnantes,  ])our  le8  motifs  pr<^cddcmment  expose  et  qni  mon- 
trent  <iue  la  mesiire  de  la  respousabilite  do  FEtat  est  adequate  k  oelle  de 
la  responsabilit^^  des  aiitoritos  fautives  elles-mdmes. 

S'il  en  est  ainsi,  on  doit  recounaitre  que  Fabiani  anrait  pn  faire  frnoti- 
fier,  dans  ses  entrepri8(*8,  les  iut^rcts  simples  du  montant  des  oondamna- 
tions  de  la  sentence  arbitrale,  dans  F(^ventualit6  ofi  il  n*aurait  paa  6t6  Tic- 
time  de  donc^gatiouH  de  justice.  La  capitalisation  d'int^rdta  eat  antoria^e 
en  maticre  de  comptes-courantH  et  d'opt^rations  analogues,  parce  que  le 
l<^gislatenr  presume  (pie,  dans  le  commerce,  I'argent  ne  reete  paa  impro- 
duotif  (cfr.  art..  3:^5,  C.  f6d.  des  oblig.  et  Laurent,  op.  cit.,  Vol.  XVI,  n«348). 
Mais  Fabiani  n'a  droit  k  des  intorots  composes  ({ue  pour  les  reclamations 
aduiises  sons  litt.  a,  cbiHres  1  et  2,  qui  sYlrvent  k  la  somme  totale  de 
746,656  fr.  51,  car  il  n'en  saurait  otre  question,  ni  ii  F6gard  dea  200,000 
francs  allours  pour  frais  jndiciaires,  ni  a  Petard  de  Findemnite  ferme  de 
1,800,000  francs  accordc^c  sous  litt.  a,  chiffre  6.  Les  iuter^ts  compoeea  de 
la  somnie  de  746,656  fr.  55  ne  repri^senteut  toutefois  pas,  dans  Fopinion  de 
FArbitre,  le  gain  integral  dont  Fabiani  a  6t6  friistr<5  par  le  non-reconyre- 
mcnt  des  sommes  comprises  dans  la  sentence  arbitrale.  Si  Fabiani  avait  pa 
tirer  parti  de  ces  sommes  et  les  employer  dnns  son  n<^goce,  il  eet  vraiaem- 
blable  qu'il  anrait  fait  des  bdui^tices  snperieurs  aux  iut^r^ta  compoa^Se  de 
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oe  capital  pendant  le  laps  de  temps  darant  leqael  il  serait  aatoris<$  k  lea 
porter  en  coinpte.  Ainsi  ([qHI  r^sulte  de  circonstances  d^J&  relat^es,  il  avait 
des  maisons  de  commerce  prospi^reB,  son  credit  6tait  bien  etabli,  ses  res- 
sources  dtaient  considerables,  tontes  ses  entreprises  paraissaient  assnr^es 
d'un  rapport  exceptionnellement  6.\ey6;  les  d^ndgations  de  justice  dont  11 
a  <5tc  la  victime  lai  ont  caus6  les  pertes  trcs  graves  qui  viennent  d'etre 
rappel<^cs.  Ici,  de  nouveau,  I'Arbitre  doit  appr<Scier  librement,  snivant  la 
conviction  qii'il  a  piise  former,  etil  jnge  (Equitable  d'dvaleur^  Fr.  1,500.000 
le  dommage  indirect  snbi  par  Fabiani,  en  tenant  compte  de  la  realisation 
do  rhypothoqae  de  120,000  francs. 

(2)  Snr  les  prejudices  commerciaux  de  Fabiana  viendrait  se  greffer,  sni- 
vant la  deniande,  le  dommage  epronve  dans  I'affaire  da  chemin  de  fer  de 
la  Ceiba.  Comme  le  montrent  les  considerations  developpees  sons  chififre 
V  infinCf  il  n'est  point  etabli  que  B.  et  A.  Roucayolo  ne  se  seraient  pas 
liberes,  afin  precisement  d'arreter  toute  procedure  dirigee  contre  des  droits 
et  actions  d'uiie  grande  valeur.  It  n'est  pas  pronve  da  vantage  qne  le  trans- 
fert  de  ces  droits  et  actions,  k  defaut  mcme  de  paiement,  se  serait  neces- 
sairment,  et  pour  leur  totalite,  effectue  au  profit  de  Fabiani.  L'bypothese 
snr  laquelle  repose  cette  reclamation  de  24,000,000  de  francs  ayaut  et6 
ecartee,  il  convient  de  faire  compieten^ent  abstraction  de  I'indemnite  qui 
s'y  rapporte. 

c.  En  ce  qui  concerne  Us  f rats  de  lapr^sente  instance,  TArbitre,  constatant 
que  les  conclusions  de  la  demande  sont  adjugees  en  priucipe,  mais  que 
Fexageration  des  reclamations  formuiees  a  entrahie  des  depens  inutiles, 
met  les  frais  du  Gouvemement  demandeur,  liquides  h  la  somme  de  Fr. 
100,000 — k  la  charge  du  CTOuvemement  defendeur  et  compense  entre  les 
parties  les  depens  de  I'arbitrage. 

VII.  De  ce  qui  precede,  il  resulte  que  le  cbiffre  integral  de  I'indemnite 

allouee  s'etablit  comme  suit : 

Franca. 

1.  Debit  A.  Roncayolo 424,177.55 

2.  Recettes  du  pilotage 68, 312. 45 

3.  Recettes  du  remorquage 254,166.51 

4.  Frais  d'execution 200,000.00 

5.  Dommage  cause  par  la  faillite 1, 800, 000. 00 

6.  Dommage  Indirect 1,500,000.00 

7.  Frais  du  demandeur 100,000.00 

En  tout 4,346,656.61 

Par  ces  motifs. 

Prononce : 

Le  Gouvernemeut  dos  Etats-Unis  du  Venezuela  paiera  i\  Fabiani,  j\  titre 
d'ludemnite,  dans  les  termes  du  compromis  du  24  Fevrier  1891,  tons  frais 
compris,  la  somme  to  tale  de  quatre  millions  trois  cent  quarante-six  mille 
cinquante-six  francs  cinquante  et  un  centimes  (Fr.  4,  346,  656. 51),  avec  interets 
h  cinq  pour  cent  Tan  drs  la  date  de  la  proHente  sentence. 

Les  depens  de  Varbitragc^  sont  compenses  entre  les  parties. 

Ainsi  fait  k  Berne,  le  trente  Decembre  1896. 

A.  Lachenal, 

Pn'sident  de  la  Con/ed^ation  Suisse, 


4916  INTERNATIONAL   ARBITRATIONS. 

« 

Oennanj  ftnd  Chile. — Under  a  ronveution  of  Angast  23,  1884,  m  mixed 
conimisHion  wof*  provided  for  to  adjnst  the  claime  of  Glemian  subjects 
against  Chile  Rowing  out  of  the  war  between  the  latter  power  on  the  one 
hand  and  Peru  and  holivia  on  the  other.  The  cooimisaion  was  organized, 
hat  it  rendered  no  jndgmente,  since  the  claims  were  by  a  conTention  of 
August  31,  1886,  and  a  protocol  of  April  22,  1887,  directly  settledJ 

By  u  convention  of  July  11,  1885,  between  Austria-Hungary  and  Chile, 
it  was  a^eed  that  the  claims  of  subjects  of  the  former  against  Chile  should 
be  submitted  to  the  (!erniau-Chilean  Commission.* 

Oermany  and  Hayti. — In  1895  the  claims  of  Gennan  subjects  Against 
Hayti  were  adjusted  in  the  name  mode  as  the  claims  of  British  subjects 
and  French  citizeuH  hereinafter  referred  to."* 

Great  Britain  and  the  Argentine  BepnUic. — Award  of  the  President  of  Chile 
on  the  claims  of  British  nubjects  for  losses  arising  out  of  the  Argentine 
decree  of  February  13,  1845,  prohibiting  vessels  arriving  f^m  Monte- 
video to  enter  Argentiue  ports. 

[Translation.] 

'' JoB<^  Joaquin  Perez,  President  of  the  Republic  of  Chile,  named  judge 
arbiter  by  the  government  of  Her  Britannic  Majesty  and  b^*  that  of  the 
Argentine  Republic  to  decide  upon  various  claims  for  damages  sustained 
by  several  British  subjects  against  the  second  of  the  said  governments; 

**  Having  a<*cepted  the  charge  and  being  desirous  to  put  an  end  to  this 
difference  by  making  known  to  the  high  parties  concerned  the  opinion 
which  I  have  fornieJ  on  the  matter  in  dispute; 

*'  Having  carefully  perused  and  examined  all  the  antecedents  in  the  mat- 
ter, and  having  in  view  the  opinion  declared  by  the  supreme  court  of 
justice  and  by  the  advocate  Don  Cosmo  Campillo,  I  proceed  to  give  uiy 
opinion,  as  follows: 

**0n  the  13th  of  February  1815,  the  (iovernment  of  the  Argentine  Con- 
federation, whi<h  was  then  at  war  with  the  Republic  of  Uruguay,  issuetl 
a  decree  ^  ]»y  which  it  was  declared  that,  from  the  1st  of  March  following, 


'  Calvo,  Lo  Droit  Int.  1th  ed.  III.  166. 

-De  Martens,  Kecueil,  2    si  rie,  XII.  507. 

*Mr.  Smyth,  Unitecl  States  Minister  to  Hayti,  to  Mr.  Moore,  May  4, 1896. 

^The  detree  in  question  was  as  follows: 

"HrENos  Ayres,  February  13,  1S45. 

**'rhe  (iovernment  of  Buenos  Ayrt's,  entrusted  with  the  foreign  aflairt, 
and  those  of  i»ea<e  and  war,  of  thr  Argentine  Confederation,  has  orderwl 
and  decreed : 

**Art.  I.  From  the  1st  of  Marcli  next  ensuing  all  communication  with 
the  city  of  Moutevi<leo  shall  be  closed. 

'*  H.  The  captain  of  the  i»ort  shall  not  allow  any  vessel  proceeding  from 
the  port  of  Montevideo  to  be  c'ntered  inwards,  whether  coming  <lirect  or 
aft<'r  having  called  or  touched  there,  whatever  be  the  motive. 

"III.  Neither  shall  those  vessels  be  allowed  entry  which,  in  order  to 
evade  the  i»rovisiou8  of  the  preceding  article,  leave  the  port  of  Monte- 


I 
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all  oommnnication  with  the  port  of  Montevideo  wonld  be  closed,  and 
ordained  that  entrance  into  the  Argentine  ports  should  not  be  allowed  to 
any  ship  which  might  arrive  direct  from  Montevideo,  or  which  might 
have  pat  into  or  touched  at  that  place,  by  whatever  accident. 

'*  The  representative  of  Her  Britannic  Majesty  in  Buenos  Ayres  stated  to 
the  Argentine  Government,  in  an  official  note  of  the  17th  of  the  same 
month  of  February,  that  the  immediate  execution  of  the  decree  would 
cause  severe  losses  to  British  commerce,  as  many  British  vessels  were 
already  dispatched,  having  part  of  their  cargo  for  Montevideo  and  part 
for  Buenos  Ayres,  and  for  this  reason  he  proposed  that  at  least  Home  fur- 
ther time  should  be  granted  to  the  British  vessels  which  might  arrive 
from  Europe  and  touch  at  Montevideo  to  continue  their  voyage  to  Buenos 
Ayres  and  discharge  in  that  port  the  cargoes  destined  for  it. 

''The  Argentine  Government  replied,  on  the  27th  of  the  same  month,  that 
the  decree  of  the  13th  had  gone  to  the  extreme  limit  in  favour  of  foreign 
commerce,  and  that,  its  terms  being  general,  no  change  could  be  made  in 
it  in  favour  of  British  vessels. 

''Under  these  circumstances  six  British  merchant  vessels  arrived  at 
Buenos  Ayres,  proceeding;  from  Europe. 

"The  f'estus  sailed  from  the  port  of  Hull  on  the  30th  of  December  1844, 
boand  to  Montevideo  and  Buenos  Ayres,  and  reached  the  first  of  those  ports 
on  the  18th  of  March  1845.  On  the  same  day  the  captain  went  ashore,  in 
order  to  extend  a  protest  against  wind  and  weather  for  damages  sustained 
by  the  vessel  during  the  voyage.  Having  transacted  his  business  and,  in 
conformity  with  the  orders  he  then  received  from  the  consignees,  set  sail 
for  Buenos  Ayres  ou  the  19th  of  March,  and  having  arrived  at  port  on  the 
following  day,  the  local  authorities  prevented  her  entry. 

''The  Sultana  weiglied  anchor  from  Liverpool  on  the  14th  of  January 
1845^  aud  anchored  in  the  outer  roadstead  of  Montevideo  at  half  past  11 
p.  m.  of  the  7th  of  Marrh  of  the  same  year.  The  captain,  who  had  for 
several  days  been  unwell,  landed  on  the  following  day,  in  order  to  find  a 
pilot  to  condu(^t  hih  vessel  to  Buenos  Ayres,  but  having  been  informed  on 
returning  on  board  that  shortly  after  he  had  gone  on  shore  Admiral 
Browne,  commander  in  chief  of  the  Argentine  squadron,  had  sent  a  boat 
to  communicate  the  decree  of  the  13th  of  February,  he  went  on  board  the 
said  admiral's  ship  and  obtained  from  him  a  certificate  to  the  effect  that 
his  landing  had  no  other  object  than  to  procure  a  pilot.     With  this  the 


video  for  some  other  south  of  the  line,  to  reform  their  papers,  and  by  this 
deception  seek  to  enter  Argentine  ports. 

**IV.  Her  Britannic  Majesty's  packets  from  Europe  and  the  vessels  of 
war  of  friendly  nations  are  alone  excepted. 

"  V.  The  present  decn'C  shall  have  full  etlect  whilst  the  city  of  Monte- 
video is  under  the  dominion  of  the  ruthless  Unitarians,  and  shall  cease 
the  moment  the  army  of  operations,  under  the  command  of  His  Excel- 
lency the  legal  l^resident  of  the  Oriental  Republic  of  the  Uruguay,  Brig- 
adier-General Manuel  Oribc,  shall  enter  that  city. 

"VI.  Let  this  be  published,  «fec. 

"  Rosas. 

"Felipe  Arana.^' 


/ 
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vessel  proceeded  to  Buenos  Ayres,  and,  having  arrived  there  on  the  18th 
of  March,  it  received  the  same  repnlse  as  the  preceding  one. 

**  The  hark  James  left  Liverpool  on  the  17th  of  Fehruary  1845  for  Monte- 
video and  Buenos  Ayres  with  a  cargo  for  hoth  ports. 

**  She  arrived  at  Montevideo  on  the  24th  of  April,  and  having  discharge<l 
that  portion  of  her  cargo  destined  for  that  port,  according  to  the  tenor  of 
her  hills  of  lading,  continued  her  voyage  to  Bnenos  Ayres,  and  arrived 
there  on  the  Slat  of  May,  when  she,  too,  was  refnsed  entry. 

"  The  brig  Richard  Watson  sailed  from  Cadiz  on  the  23rd  of  February 
1845  with  a  cargo  of  salt  destined  for  Montevideo.  Having  arrived  in 
front  of  that  port  on  the  28th  of  April,  she  received  the  orden  of  her 
freighters  to  proceed  to  Bnenos  Ayres,  and  having  on  the  2nd  of  May 
attempted  to  enter  the  port,  she  was  prevented  from  doing  so  by  the  mari- 
time authorities. 

^'The  barciue  Jean  liaptiste  left  Liverpool  on  the  7th  of  March  1845  with 
a  cargo  of  general  merchaudise  for  Montevideo  and  Buenoe  Ayres.  Hav- 
ing reached  the  first  of  those  ports  on  the  29th  of  April,  and  left  there  a 
part  of  her  cargo,  in  conformity  with  her  bills  of  lading,  signed  in  Livar- 
])ool,  she  continued  her  voyage  to  Buenos  Ayres,  and,  on  arriving  there 
on  the  25th  of  May,  she  was  there  informed  by  the  captain  of  the  port 
that  according  to  the  decree  of  the  VMh  of  February  she  could  not  enter, 
from  having  touched  at  Montevideo. 

"The  banpie  Caledonia^  which  left  Liverpool  on  the  6th  of  April  1845 
with  a  cargo  of  goods,  assorted,  for  Montevideo  and  Buenos  Ayres, 
arrived  in  front  of  the  first  of  those  ports  on  the  18th  of  June,  and  the  cap- 
tain, having  there  learned  of  the  decree  of  the  ISth  of  February,  stopped 
there  until  he  had  communicated  with  the  Buenos  Ayrean  authorities. 
But  the  roprcsentatidus  \\o  addressed  to  them  having  been  of  no  avail,  iu 
conformity  with  his  bills  of  lading  he  entered  the  port  at  Montevideo  on 
the  Ist  of  .luly.  and  aft«r  leaving  i)art  of  his  cargo  there  he  proceede<l  to 
Buenos  Ayres.  whcn^  he  arrived  on  the  2r)th  of  August.  He  was  there 
ileuied  entry  in  the  Hiiine  form  and  for  the  same  reason  as  the  other  vessels 
had  Im'cii. 

••  Each  of  the  c.iptaiiis  of  the  aforesaid  six  vessels  entered  a  protest  at 
the  proper  time,  and  before  the  j)roper  consular  authority,  in  which  all 
that  had  occurred  was  recorded. 

*'Oii  tln5  21st  of  August  1K58  a  convention  was  concluded  between  the 
high  parties  interested,  in  the  preamble  of  which  it  is  stated  that  they 
were  both  desirous  *  to  arrange  the  means,  nuxle,  and  form  of  payment 
wlurh  was  to  be  niadr  of  the  debt  i\w  Argentine  nation  recognised  as  due 
to  the  subjects  of  Her  Hritaunic  Majesty  lor  losses  sustained  <luring  the 
diaonb'rs  which  oc«nrre<l  in  the  rei)ublic  from  the  civil  war,  losses  which 
the  Argentine  nation  wished  to  recognize,  following  a  healing  and  generous 
l)olicy.' 

•'In  conformity  with  this  idea,  the  conditions  and  Ibrmof  j)ay men t  were 
established  and  specified  in  the  said  convention.  According  to  one  of  the 
stipulations  of  the  convention,  a  commission  was  apj)oin ted,  charged  with 
the  arrangement,  amicably,  of  all  difliculties  which  ndght  arise  in  the 
fulfillment  of  the  compact 

•M>n  thr  \x\\\  of  Aii«;iist  IS.%9  another  convention  was  concluded  between 
the  same  high  parties,  which  was  styled   'additional.'  and  of  which  the 
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>ject  was  to  determine  more  clearly  some  of  the  stipulations  contained 
I  that  of  the  21st  of  Aagust.  In  dictating  in  this  convention  rules  relat- 
,g  to  the  rates  of  interest  which  ought  to  be  allowed,  according  to  the 
irious  classes  of  losses  which  the  British  subjects  might  claim  from  the 
rgentine  Govemmenty  amongst  other  matters  the  following  was  stipu- 
ted :  *  For  the  claims  arising  out  of  the  destruction  of  farm  property, 
tquestrations  of  merchandise,  thefts,  and  other  lessen,  50  per  cent  interest 
I  the  aggregate  amount  should  be  paid,  however  remote  the  dates  of  the 
''ents  which  gave  rise  to  the  claim  might  be.' 

**Some  years  later  the  British  legation  addressed  the  Buenos  Ayres  Gov- 
nment,  claiming  indemnification  for  the  losses  sustained  by  the  6  vessels 
entioned  and  their  cargoes,  and  sustaining  that  those  losses  were  included 
.  those  that  the  Argentine  Confederation  had  recognised  in  favor  of 
ritish  subjects  by  the  convention  of  the  21st  of  August  1858  and  of  the 
!th  of  August  1859,  and  therefore  ought  to  be  taken  into  consideration  by 
le  oommission  established  by  the  said  convention. 

''The  Government  of  Buenos  Ayres  not  only  rejected  the  idea  that  the 
8808  claimed  were  included  in  the  recognition  conceded  by  those  conven- 
[>ns,  but  also  sustained  that  no  responsibility  whatever  was  incurred  by 
for  the  results  which  the  decree  of  the  13th  of  February  had  caused,  for 
le  reason  that  it  had  been  lawfully  dictated,  Hud  in  use  of  the  right 
hich  the  Argentine  nation  possessed  in  consequence  of  the  war  in  which 
was  at  that  time  engaged  with  Montevideo  and  other  towns  of  the  Ori- 
ital  Republic  of  Uruguay. 

"In  the  proctocol  of  the  15th  of  July  18C4  the  representatives  of  the 
ritish  and  Argentine  Governments  agreed  to  submit  to  the  arbitral  deei- 
on  of  a  friendly  government  the  <j[uestion  whether  the  Argentine  Repub- 
B  is  obliged  to  pay  the  losses  sustained  by  the  British  subjects  in  conse- 
lence  of  its  having  denied  the  entry  into  the  port  of  Buenos  Ayres  to 
le  6  vessels  already  mentioned,  and  in  the  proctocol  of  the  18th  of  Janu- 
•j  1865  the  representatives  of  the  same  governments  were  pleased  to 
ime  me  arbiter  for  the  solution  of  the  said  question. 
''The  representatives  of  the  high  parties  interested  agree,  as  is  expressed 
I  the  memorandum  which  one  and  the  other  have  presented  to  me,  that 
le  qnestion  should  be  settled  in  the  following  manner: 
"1st.  Are  the  losses  sustained  by  the  British  subjects  in  consequence  of 
lose  6  vessels  having  been  refused  the  entry  to  the  port  of  Buenos  Ayres 
.eluded  or  not  included  in  the  terms  of  the  conventions  of  the  21st  of 
ngust  1858  and  of  the  18th  of  August  1859;  and  secondly,  supposing  that 
le  said  losses  are  not  comprehended  in  the  terms  of  the  said  convention, 
the  Argentine  Government  obliged  in  justice  or  not  obliged  to  indem- 
fy  them  f 

"  With  respect  to  the  first  of  these  questions,  the  Government  of  Her 
ri tannic  Majesty  sustains  that  the  losses  in  question  are  comprehended 
the  terms  of  the  convention  cited,  and  gives  as  the  ground  for  that 
union  that  the  words  'and  other  Ioshch,'  which  are  employe<l  in  the 
Iditional  convention  of  the  18th  of  August  1859,  refer  to  those  losses; 
lat  other  claims  for  losses  of  an  analogous  nature,  brought  forward  by 
ritish  subjects,  were  taken  into  consideration  by  the  coniniission  estab- 
ibed  in  Parana,  in  conformity  with  the  stipulations  of  the  two  conven- 
>n8  referred  to,  and  that  the  coin  mission  decided  those  claims  in  favor 
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of  the  claiinnntH,  assigninj^  to  them  a  certain  compenHation ;  that  in  thOM 
<'a84*8  the  (leciHioiiH  of  tlie  commission  were  sahmitted  t4)  the  Argentine 
(jlovcniincnt,  wliicli  oontirnieil  them  lM>fore  the  coupons  were  issued  fortiw 
payment  of  tliat  which  was  found  due  to  the  claimants;  that,  as  the  first 
article  of  the  convention  of  the  2lHt  of  Aupist  1858  reoognized  as  a  nationfti 
debt  nil  the  sums  du«*  to  HritiHh  snbjects  for  claims  that  should  have  been 
preseiitod  pn>vioii8  to  the  Ist  of  January  1860,  this  recognition  conld  not 
do  lesH  than  einhraco  tlie  clainiH  for  every  class  of  losses,  inclaaiveof  tbote 
which  lui^ht  have  ariHcn  from  other  causes  than  the  disorders  of  the  civil 
war;  that,  on  the  othor  8i<le,  the  hnsHes  claimed  ought  to  be  considered ae 
produced  from  the  <liAorderH  of  the  I'ivil  war,  because  the  decree  of  the 
i:Hh  of  February  IS  15  was  an  act  of  hostility  against  the  authoritiee  cstab- 
liRhed  in  Mont-4'video.  who  were  considered  as  rebels  by  the  Argentine 
Confederation,  which  aided  General  Ori be,  and  which  recognised  him  as 
the  lawful  ProHident  of  the  Republic  of  Truj^uay,  against  those  who  occu- 
pied the  <ity  of  Moutevideo;  and  that  this  mode  of  viewing  the  question 
is  continued  by  the  tenor  of  Article  V.  of  the  above-mentioned  decree, 
which  says:  'Tht;  present  decree  shall  have  effect  and  l>e  acted  npoe 
whilst  the  city  of  Montevideo  continues  to  be  under  the  away  of  the 
Unitarian  Havages,  and  <'eaHe  whenever  the  army  of  operations,  under  the 
orders  of  His  Excellency  Hrigadier-General  Don  Manuel  Oribe,  lawfial 
President  of  the  Oriental  Republic  of  Uruguay,  enters  the  said  city/ 

''On  the  part  of  the  Argentine  (iovemmcntit  is  answered,  that  theoon- 
venti<»n  of  the  2l8t  of  August  1858  recognized  as  a  national  debt  only  the 
sums  due  as  indemniHoati<m  for  losses  caused  by  the  disorders  of  the  civil 
war;  that  in  the  convention  of  the  18th  of  August  1859  are  classed  the 
loHHCH  which  the  Argentine  (ioverniiient  ought  to  indemnify,  and  that  in 
none  of  those  classes  are  coiiiprehended  those  which  are  now  claimed; 
that  tbt^  words  'other  losses,'  eni])loyed  in  the  same  convention,  can  not 
be  u]»i)lied  to  losses  sustained    in   consequence   of  a  legitimate   act  of 
authority  executed  within  tiie  sphen>  of  its  attributes,  such  an  the  decree 
of  the  llUh  of  Kebrnary;  that  if  the  conunission  established  in  Parana 
took  into  ('tmsideration  claims  analogous  to  those  that  are  now  made  and 
if  they  were  admitted  by  the  goveriinient  established  in  Parana,  such  acts 
were  null,  because  tliey  exceeded  the  attributes  of  the  commission  and  of 
the  government,  and  as  acts  whidi  are  null  can  not  be  cited  in  order  to  fix 
the  sense  of  the  compact;  that  it   is  not  credible  that  if  the  commission 
and  the  (■overnnient  of  Parana  had  known  the  true  state  of  affairs  they 
would  have  made  the  recognitions  that  are  cited,  and  that  it  is  not  strung 
that  the  conunission  and  the  said  government  should  he  ignorant  of  the 
terms  of  the  conventions,  because  the  archives  in  which  they  were  recorde*! 
were  at  Hnenos  Ayres  and  unknown  in  Parana;  that  the  claims  pres«'nte<l 
previous  to  the  1st   of  .lannary  18(i<),  to  which  reterence  is  made  in  tbe 
convention  of  the  21st  of  Augnst  ls.")S,  <lo  not  refer  to  all  kinds  of  loswf. 
hut  only  to  those  caused  by  the  disorders  of  the  civil  war,  as  is  expn'wly 
declared  in  Article  VI.  of  the  additional  convention  of  the  18th  of  August 
1059,  to  the  etl'ect  that  'no  claim  of  the  nature  of  those  contemplated  in 
the  preamble  of  the  convention  of  the  21st  of  August  1858  can  he  pr^ 
seuted  after  the  31st  of  December  18(50  without  prorogation;'  that  the 
decree  of  the  i:{th  of  February,  which  was  the  origin  of  the  losses  so*" 
taincd  by  the  British  vessels,  can  n(»t  be  view(>d  .is  an  incident  of  civil  wV, 
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but  as  a  measure  dictated  in  war  abroad,  because  that  measure  was  adopted 
against  foreign  powers  who  refused  to  recognise  the  blockade  of  the  port 
of  Montevideo;  that  the  condition  of  the  cessation  of  the  decree  so  soon 
as  the  city  of  Montevideo  was  captured  by  the  army  of  General  Oribe 
did  not  give  to  the  decree  the  character  taken  in  civil  war,  and  that  the 
only  character  which  it  impressed  was  that,  when  once  the  city  of  Monte- 
video was  occupied  by  the  army  of  General  Oribe,  there  would  be  no  rea- 
son for  the  decree  to  exist,  because  in  such  a  case  the  blookade  would 
cease,  and  with  its  cessation  the  nonrecognition  of  the  blockade  which 
had  originated  the  decree. 

''  Considering,  first,  that  in  the  convention  concluded  on  the2l8t  of  August 
1858,  the  Argentine  Government  only  recognised  as  national  debt,  in  favour 
of  British  subjects,  that  which  proceeded  from  losses  which  the  said  sub- 
jects had  sustained  in  the  disorders  occuring  in  the  republic  from  civil 
war. 

''  S^cond .  That  the  additional  convention  of  the  18th  of  August  1859  hav- 
ing reference  to  the  principal  one  of  1858,  both  ought  to  be  viewed  as  of 
the  same  category,  and  the  intention  of  the  latter  one  being  to  indemnify 
the  losses  sustained  by  British  subjects  in  the  disorders  of  the  civil  war, 
it  ought  necessarily  to  be  identical  in  its  object  with  that  of  the  first. 

''Third.  That  in  accordance  with  the  reason  just  stated,  the  words  'and 
other  losses,'  which  are  employed  by  Article  II.  of  the  additional  conven- 
tion, can  not  have  reference  to  losses  occasioned  in  a  foreign  war,  becaune 
such  signification  would  alter  the  nature  of  the  object  of  the  said  addi- 
tional convention  and,  consequently,  that  of  the  principal  one. 

''Fourth.  That  although  it  is  said  in  Article  I.  of  the  convention  of  the 
21st  of  August  1858,  that '  the  Government  of  the  Argentine  Confederation 
recognises  as  national  debt  all  the  sums  due  to  British  subjects  for  claims 
that  may  have  been  presented  previous  to  the  1st  of  January  1860,  and 
which  shall  have  been  settled  jointly  by  the  commissioners  of  the  Argen- 
tine Government  for  that  purpose  iippointed,  and  by  the  minister  plenipo- 
tentiary of  Her  Britannic  Majesty  or  his  representative,'  such  recognition 
can  only  have  reference  to  debis  arising  from  losses  occasioned  by  civil 
war,  which  were  the  only  ones  that  the  convention  had  for  its  object  to 
liquidate  and  pay,  as  is  specifically  declared  in  its  preamble. 

"Fifth.  That  the  signification  just  given  to  Article  I.  of  the  convention  of 
the  21st  of  August  1858  is  confirmed  by  the  literal  tenor  of  Article  VI.  of 
the  additional  convention  of  the  18th  of  August  1859. 

"Sixth.  That  although  it  is  aflirnied  on  the  part  of  the  government  of 
Her  Britannic  Majesty  that  the  commission  appointed  in  virtue  of  the 
convention  of  the  21st  of  Augu^  had  taken  cognizance  of  several  claims 
analogous  to  those  which  have  given  rise  to  the  present  arbitration,  and 
the  decisions  of  the  said  commission  have  been  accepted  and  respected 
by  the  Government  of  the  Argentine  Confederation,  such  can  not  act  as  a 
sufficient  precedent  to  establish  that  the  Argentine  Government  had  de- 
sired to  enlarge  the  exx)licit  sense  of  the  convention  by  extending  it  to 
cases  not  literally  comprehended  in  it,  inasmuch  as  the  claims  which  are 
alluded  to  on  the  part  of  the  government  of  Her  Britannic  Majesty  are  not 
specified,  and  therefore  can  not  bo  duly  appreciated  by  the  judge  arbiter 
so  as  to  give  them  the  importance  and  scope  attributed  to  them  by  the 
said  governments. 
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*'  Soveuth.  That  nlthou^h  tho  faM't  to  which  the  preceding  opinion  refert 
iH  not  coutra<li('ted  on  the  part  of  the  Ar«;entine  Government^  still  explana- 
nationH  arc  i^iven  on  this  point  which  show  that  the  ciroumstancet  in 
which  tlio  Haiti  govemnu'nt  found  itaelf  when  it  gave  its  acqiiieseenoe  to 
tho  (locisioiiH  of  tiu'  conimissiou  did  not  allow  it  to  examine  them  with  the 
minute  attention  duo  and  witli  relation  to  the  antecedents  of  each  of  the 
eases. 

"Eighth.  That  it  being  explicitly  declared  in  the  convention  of  the  21it 
of  August  that  the  high  contracting  ]>artioe  were  solely  to  establish  mlct 
for  tho  li(iuidatiou  and  payment  of  the  debts  arising  from  losses oocasiondi 
by  the  civil  war  of  the  Argentine  Hepublio,  it  is  impossible  to  apply  the 
stipulations  of  this  convention  to  other  debts  of  a  very  different  natnn 
and  origin  witliout  the  intervention  of  a  declaration  equally  explicit  oe 
the  part  (»f  the  same  ]>arti('Sy  it  being  impossible  to  invoke  incidents  ii 
ordor  to  their  1>eing  applied  which  from  their  vagueness  can  not  be  mb- 
j<'(*ted  to  an  exact  a]>preciation,  susceptible  as  they  are  of  divers  expla- 
nations. 

"Ninth.  That  the  war  which  the  Argentine  Republic,  in  alliance  with 
General  <  )rib(^)  wago<l  against  the  authorities  of  Montevideo  in  the  year 
IHl.')  was  a  foreign  war. 

"Tenth.  That  although  the  Oriental  Republic  of  T^ugnay  was  engaged 
in  civil  war  in  the  year  1S45,  the  war  which  the  Argentine  Go%'emmeut 
carric^d  on  at  the  time  with  one  of  the  contending  parties  and  aiding  the 
other  could  not  have  that  character,  because  it  Wiis  made  between  two 
natiouH  iii(lc]»endent  of  each  other. 

♦*  Klcvrnth.  That  even  considcringtho  war  of  Vruguay  to  be  solely  a  civil 
<»nc.  tlu'  stii»ulation8  of  the  convention  of  the  21st  of  August  could  not  on 
that  account  l)c  applicable  to  losses  brought  forward  by  the  owners  and 
consignees  of  tho  Mix  Hritish  vessels,  as  the  said  losses  ought  to  be  viewed 
as  caused  by  the  civil  war  of  a  country  distinct  from  that  of  the  Argen- 
tine Confederation,  and  in  no  case  as  caused  by  the  civil  war  of  the  said 
confederation,  which  is  a  circumstance  indispensable  in  order  that  indeui- 
nilication  should  be  granted  according  to  the  said  convention. 

*'  Kor  all  these  reasons  1  niu  of  oi»inion  that  the  losses  sustained  by  the 
British  vessels  in  cons«M|uenee  of  the  decree  issued  by  the  Argentine  Gov- 
ernment under  date  <»r  ll^th  of  February  lKir>  are  not  comprehended  in  the 
terms  of  the  conventions  of  the  21st  of  August  1858  and  of  tlie  18th  of 
August    \K)\). 

"  With  respect  to  the  second  of  the  two^juestions  submitted  for  consider- 
ation, the  gov(>rnment  of  Her  liritaiiiiic  Majesty  sustains  that  the  Argen- 
tine IvcpuMic  is  (d)liged  injustice  to  indemnify  t\w  losses  in  question,  and 
alleges  as  a  reason  that  the  Argentine  (lovernment  could  not  dictate  the 
decree  of  the  i:Uli  of  February  without  giving  sullicient  time  for  the  pro- 
hibition establislnd  by  it  to  reach  opi>ortunely  the  knowledge  of  the  ves- 
sels which  were  loa4ling  in  Europe  for  Montevideo  and  Buenos  Ay  res,  or 
by  making  itself  resjjonsible  for  the  losses  arising  from  the  measure  if 
reasons  of  state  should  counsel  its  immediate  execution;  that  from  the 
time  when  a  vessel  leaves  with  its  cargo  for  a  lixed  i>ort  it  acquires  tacitly 
the  right  to  he  admitted  into  it,  and  no  one  can  deprive  it  of  that  iM'ncfit 
without  contracting  the  obligation  to  allow  it  compensation;  that  of  the 
vessels  in  question  some  h'ft  Europe  even  before  the  decree  hatl  b«w 
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iKHitedy  and  the  others  before  the  time  had  elapsed  requisite  for  its  coming 
to  their  knowledge;  that  to  none  of  the  vessels  was  the  decree  made 
known  by  the  blockading  squadron,  and  that  all  of  them  reached  Monte- 
video in  complete  ignorance  of  what  had  occurred;  that  if  it  be  wished  to 
say  that  the  decree  was  issued  as  a  reprisal  against  Great  Britain  for  not 
having  recognised  the  strict  blockade  of  Montevideo  the  fact  is  entirely 
incorrect,  because  the  decree  gives  no  such  reason,  nor  is  it  to  be  believed 
that  if  there  had  been  in  it  the  design  of  acting  hostilely  against  Great 
Britain  the  English  packets  proceeding  from  Europe  would  have  been 
excepted,  as  they  are  in  Article  IV. ;  that,  on  the  other  side,  the  British 
Government,  far  from  refusing  to  recognise  the  blockade,  Sir  T.  Pasley, 
commandant  of  the  naval  forces  of  Her  Britannic  Majesty  in  the  waters 
of  Montevideo,  addressed,  on  the  29th  of  January  1845,  a  letter  to  the 
admiral  of  the  Argentine  squadron,  in  which  he  assured  him  that  the 
blockade  would  be  recognised  by  the  forces  under  his  command ;  that  only 
later,  when  the  admiral  of  the  S(|uadron  of  His  Majesty  the  King  of  the 
French  refused  to  n^cognise  the  blockade,  it  was  that  Sir  T.  Psisley  claimed 
for  English  vessels  the  same  immunities  that  might  be  <^onceded  to  the 
French ;  that  there  being  no  mention  of  the  present  claims  in  the  conven- 
tion concluded  between  the  Argentine  Republic  and  the  British  Govern- 
ment on  the  24th  of  November  1849,  in  which  other  claims  of  the  same 
nature  were  accepted,  is  not  a  proof  that  the  present  ones  were  abandoned 
by  the  Government  of  Great  Britain,  because  Mr.  J.  H.  Mandeville,  miiiis- 
ter  plenipotentiary  of  Her  Britannic  Majesty,  having  opportunely  pre- 
sented a  demand  agaiuHt  the  losses  which  the  decree  of  the  13th  of  Feb- 
ruary might  indict  upon  English  couiinerce,  without  his  pretensions 
having  obtained  any  Holution,  it  would  have  been  necessary,  in  ordor  that 
they  should  be  considered  oh  renounced  by  the  said  convention,  that  it 
should  have  been  so  expressly  stipulated;  an<l,  finally,  that  amongst  the 
six  vessels  which  were  refused  entrance  into  the  port  of  Buenos  Ay  res  there 
were  some  of  them  that  in  reality  had  not  infringed  the  decree  of  the  13th 
of  February,  as  they  had  only  stopped  in  front  of  Montevideo  without 
entering  the  port  or  executing  in  it  any  acts  whatsoever. 

"The  Argentine  Government  accepting  the  faet  of  its  having  impeded 
the  entry  of  the  6  vessels  into  the  port  of  Buenos  Ayres,  to  which  the 
claims  of  the  British  Government  refer,  and  setting  entirely  asi<le  the  cir- 
camstance  of  whether  or  not  the  losses,  which  on  that  account  are  claimed, 
were  actually  sustained,  maintains  that  it  is  not  obliged  to  indemnify 
them,  and  gives  as  its  reason  that,  finding  itself,  as  it  then  did,  at  war  with 
Montevideo,  it  could  undoubtedly  dictate  the  decree  of  the  13th  of  Tebru- 
ary  in  which  it  prohibited  traflic  with  that  port,  and  that  this  being  a 
legitimate  act  of  warfare,  n(>utral  nations  had  no  right  to  complain  of  its 
consequences;  that,  although  the  Sultana  and  other  vessels  had  sailed 
for  Buenos  Ayres  and  arrived  at  Montevideo  in  entire  ignorance  of  the 
decree,  and  although  they  had  not  been  notified  of  it  by  the  Argentine 
squadron,  they  wore  not  on  that  account  exem])ted  from  the  obligation  of 
complying  with  it,  because  measures  of  this  kind  do  not  require  a  term  to 
be  fixed  for  their  being  executed,  and  all  to  which  those  who  are  ignorant 
of  those  measures  can  pretiMid  is  not  to  bo  captured  instead  of  being  only 
obliged  to  execute  them,  as  it  is  known  that,  in  case  of  a  blockade,  although 
a  term  is  given  that  vessels  entering  be  not  captured,  it  is  never  the  cus- 
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torn  to  autlioriMo  t)iem  to  eutor;  that  it  was  not  tho  duty  of  the  ArgentiDe 
H<lua4lrou,  but  that  of  Her  hri tannic  Majesty,  which  was  in  front  of  Monte- 
video, to  make  known  the  provisions  of  the  decree  to  British  subjecti, 
and,  notwithstandinj^  this,  notict^  wuh  given  to  the  Sultana  by  the  Argen- 
tine sqnadron,  as  iH  a<linitte<l  l»y  tb«f  British  legation  in  its  note  of  the  lltb 
of  May  1845;  that  if  this  principle  is  applicable  to  neutral  commerce  it  is 
HO  with  much  more  reason  towards  powers  with  whom  we  are  not  in  s 
Htato  of  ]»erf(M't  pear(\  and  that  the  <Iecree  of  the  13th  of  February  wss 
actually  istine<l  in  <'on8'i|U('iice  of  the  chief  of  the  British  nayal  forces  hav- 
ing refusetl  to  recrogniHo  the  blockade,  as  is  established  by  a  letter  which, 
in  reply  to  the  intimation  of  the  same  blockade.  Commander  Pasley,  under 
date  of  the  21Hh  of  January,  aildresMHl  to  Admiral  Browne,  demanding 
that  exe<'ution  of  the  Idockade  should  be  postponed  until  the  charge 
d'all'aires  of  Her  Hritanni<'  Majesty  at  Montevideo  should  have  received 
from  tho  luinisttT  of  ll«>r  Britannic  Majesty  at  Buenos  Ayri«  »  certain 
communication  on  the  Hubject,  which  he  considered  necessary;  that,  in 
conformity  with  this  pretension,  Mr.  Maude ville,  on  the  30th  of  January, 
refpiesled  'that  the  dato  of  strict  blockade,  both  as  r«'spected  entr}' and 
departure,  sliould  be  postponed,*  to  which  the  Government  of  Buenot 
Ayres  rc])lied,  Mbat  the  b]ocka<Ie,  having  been  ignored  by  the  forces 
of  Her  Britannic  Majesty,  without  any  right  to  do  so,  his  request  could 
not  be  taken  into  consideration;*  that  all  this,  at  the  same  time  that 
it  contirnis  the  fact  of  (treat  Britain's  having  refused  to  recognise  the 
blockade,  clearly  shows  that  this  utMirecognition  was  the  cause  of  the 
issue  of  the  decree  of  tho  l!Ub  of  February;  that  the  exception  in  favonr 
of  tho  English  jKickets  from  Kurope  was  not  an  indication  of  gtKxl  rela- 
tions with  (ireat  Britain,  ])ec;iuse  it  pmceeded  solely  from  this,  that  those 
packets  did  not  at  that  time  bring  cargo,  and  that  which  it  was  intended 
to  prevent  was  that  goods  should  outer  Montevideo;  that  in  the  cod- 
ventiou  of  the  2tth  of  November  1S1«»,  in  \vhi<h  is  expn'ssly  stipulated 
the  restoration  of  the  vessels  and  cargoes  captured  during  tho  blockade 
of  the  Argentine  ports  established  by  (ireat  Britain,  no  mention  what- 
ever is  made  of  the  losses  sutfered  by  English  vessels  in  coustHiueuce 
of  tbe  prohibition  established  in  the  decree  of  the  13th  of  February, 
which  proves  that  in  the  opinion  of  the  British  Government  the  measure 
was  perfectly  legal ;  that  the  (iovernnient  of  Buenos  Ayres  did  not  lind 
itself  in  the  case  of  demanding,  when  concluding  that  convention,  tbe 
abandonment  of  a  right  which  in  its  opinion  did  not  exist,  and  that  it  was 
for  the  Government  of  lier  Britannic  Majesty  to  solicit  the  recognition  of 
that  right;  that  instead  of  doing  this,  it  obliged  itself  to  restore  that 
which  it  bad  cai>tured,  without  recording  any  comjiact  or  expn^ssion  with 
respect  to  the  losses  now  claimed  ;  that  the  decree  of  the  13th  of  February, 
so  far  from  having  been  at  any  time  inipngned  by  (treat  Britain,  has  )>eeii 
ex]>ressl3'  recognised  an<l  resiiected  by  its  diphmiatic  agents  in  vanouB 
instances,  in  proof  of  which  it  cites  the  note,  whi<;hou  the  11th  of  March 
IWIT),  on  the  occasion  of  what  had  oc(!urre«l  to  the  Siiliauaf  Mr.  Maudeviile 
a<ldress(>d  to  the  Government  of  Buenos  Ayres,  in  which,  without  makinjc 
any  observation  against  the  legitimacy  of  the  decree,  he  asked  the  admi^ 
sion  of  tho  v(*s8el  on  tln^  groun<l  solely  tbat  it  had  not  infringed  the  said 
decree,  because  its  entering  into  Mont(*video  had  no  other  object  than  to 
seek  a  pilot;  and  that  his  retjuest  having  been  refused  by  the  Argentine 
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Govornment,  the  BritiHh  legation  neither  insisted  on  it  nor  protested,  the 
same  thin^  having  occurred  in  various  other  representations  of  a  like 
nature  at  that  time  made  to  the  Government  of  Bnenoes  Ayres  hy  the 
English  minister. 

''Considering,  first,  that  the  decree  iHsned  hy  the  Argentine  Government 
.  the  13th  of  Felimary  1845  liad  for  ohject  to  cause  to  bo  respected  the 
blockade  of  the  port  of  Montevideo,  which  the  same  government  had  at 
that  time  established. 

''Second.  That  the  state  which  resolvos  to  blockade  the  port  of  another 
with  which  it  is  at  war,  has  the  right  to  dictate  all  the  measures  tending 
to  cause  the  blockade  to  be  respected  by  neutrals. 

'*  Third.  That  it  was  neither  natural  nor  just  to  exact  from  the  Argentine 
Couf(>deration  that  it  should  give  reception  in  its  ports  to  vessels  that 
might  have  violated  the  blockade,  and  it  being,  on  the  contrary,  natural 
and  just  that  it  should  refuse  to  receive  them. 

"  Fourth.  That  a  term  is  not  given  to  neutral  vessels  within  which  they 
may  enter  a  blockaded  port.  Neither  can  it  be  exacted  that  it  be  granted 
to  them  in  order  that  they  may  submit  themselves  to  the  measnres  dictated 
for  the  purpose  of  causing  an  established  blockade  to  be  respected. 

"  Fifth.  That  the  nation  which  in  a  state  of  war  resolves  to  close  its  ports 
to  foreign  commerce  is  the  sole  judge  in  determining  the  conditions  under 
which  the  entry  to  them  may  be  i>ermitted,  and  Ut  decide  whether  those 
who  claim  to  enter  have  complied  or  not  complied  with  those  conditions. 

*' Sixth.  That  it  is  aprinciple  of  universal  jurisprudence  that  he  who  uses 
his  right  offends  no  one. 

"  By  the  force  of  these  reasons,  I  am  of  opinion  that  the  Government  of 
the  Argentine  Confederation  is  not  obliged  to  indemnify  the  losses  snff'ered 
by  the  6  vessels  which  were  refused  entry  into  the  port  of  Buenos  Ayres 
in  virtue  of  the  decree  of  the  13th  of  February  1845,  issued  by  the  said 
government. 

"Let  this  friendly  deoisiiui  be  communicated  to  the  high  parties  inter- 
ested, to  each  of  whom  will  be  remitted  a  copy  of  it. 

"  Given  in  th«*  hall  of  my  public  oflfice,  sealed  with  the  seal  of  the  repub- 
lic, and  countersigned  by  my  secretary  for  foreign  afl'airs  in  Santiago  de 
Chile,  on  the  1st  of  August  1870. 

[L.  8.]  "Jose  Joaquin  Perez. 

[L.  8.]  "Miguel  Luis  Amunatizin." 

Great  Britain  and  Brazil:  Case  of  the  ''Forte." — In  June  1861  the  barque 
Prince  of  Wales  was  wrecked  on  the  coast  of  Rio  Grande  do  Sul,  in 
Brazil;  ten  or  twelve  persons  were  lost  and  the  cargo  wjw  plundered. 
The  nearest  British  consul  investigated  the  affair,  and  in  his  re])orts  upon 
it  expressed  the  opinion  that  some  of  the  persons  on  board  the  barque  had, 
after  reaching  the  shore,  been  foully  dealt  with.  Three  natives  were  con- 
victed of  plnndering  the  cargo,  but,  while  one  of  them  was  imprisoned, 
two  escaped  across  the  frontier.  The  British  consul  expressed  the  opinion 
that  the  local  authorities  had  been  culpably  negligent  in  their  prosecution 
of  the  case,  if  indeed  some  of  them  were  not  interested,  as  accomplices,  in 
shielding  the  otfenders.  The  British  (rovernment  demanded  redress.  The 
Brazilian  Government  maintained  that  the  authorities  had  done  their 
duty,  and  that  no  national  responsibility  had  been  incurred. 
5027— VOL.  5 34 


/ 


4926  INTERNATIONAL   ARBITRATIONS. 

While  this  case  \v*as  pending,  Rear-A<1iniral  Warren  reportMl  to  the 
BritiHli  minister  at  Kio  de  Janeiro  ''a  disagreeable  incident/'  which  he 
desiTibed  as  a  ''brutal  outrage"  on  three  officers  of  his  flagship,  the  Forte, 
by  the  Brazilian  guard  stationed  on  Tijuca  Hill.  The  officers  in  queation 
were  the  chaplain,  a  lieutenant,  and  a  midshipman.  It  wiia  stated  that 
at  7  o'clock  on  a  certain  evening,  while  they  were  passing  the  police  guard- 
house at  Tijuca,  a  sentinel  advanced  and  made  a  moti<m  with  his  mnsket; 
that  the  chaplain  incpiired,  ''Que  quere  V.  f '*  that  the  sentinel  then  stmek 
him  with  his  musket,  attenipte<l  to  stub  him  with  the  bayonet,  and  called 
the  guards,  who  ru8h<'(l  upon  him  with  bayonets  and  swords;  that  all 
three  officers  were  then  arrested  and  confined  in  the  gaardhoose;  that  on 
the  next  morning  they  wore  marched  through  the  streets  of  Rio  under 
cMicort,  though  they  offered  to  hire  a  carriage;  that  at  the  Rio  police 
office,  though  they  gave  their  names  and  rank,  as  they  had  done  the  even- 
ing before  at  the  guardhouse,  they  wt^re  kept  for  two  hours  in  a  filthy 
den  with  m<'n  and  boys  of  the  lowoHt  grade;  that  they  were  then,  at  the 
request  of  the  British  consul,  with  whom  they  had  been  perroitteil  to 
communicate,  removed  to  a  better  prison,  and  were  afterward  taken  in  a 
carriage  to  a  barrack  and  well  treated ;  and  that  on  the  morning  of  the 
second  day  after  their  arrest  they  were  released  by  order  of  the  chief  of 
police. 

On  the  part  of  the  Brazilian  Government  it  was  stated  that  "three 
foreigners,  having  dined  at  the  hotel  of  Kobert  Bennett,  on  theT^nca  Hill, 
where  they  had  two  bottl(>8  of  Bordeaux  wine  and  one-half  bottle  of 
Cognac,'  were  proceeding  to  the  city;"  that  "the  said  foreigners'*  an- 
noyed the  passerH-by,  "attempting  to  unhorse  an  etpiestrian  who  was  go- 
ing home  quietly,  and  violently  seizing  the  reins  of  his  horse;"  that 
when  they  arrived  at  the  guardhouse  they  mounted  the  steps  and  ap- 
proached the  nentinel,  one  of  them  asking,  "What  are  you  doing  there  f 
that  the  sentinel  told  them  to  retire,  when  they  broke  out  into  threats 
and  began  to  strike  him  with  their  sticks  so  that  he  was  compelle<l  to  de- 
fend himself  with  the  stock  of  his  gun  and  call  the  guanls;  that  they 
resisted  arrest,  "laying  hold  of  the  soldiers  and  falling  on  the  ground 
with  them;"  that,  being  deposited  in  the  guardhouse,  they  refused  to 
answer  any  questions,  "showing  themselves  haughty  and  scornful ;"  that, 
though  they  refused  to  ^ive  their  names,  the  commandant  treated  them 
with  kindness,  furnishing  them,  at  their  re<|uest,  with  writing  paper  and 
playing  cards,  and  place<l  at  their  disposal  his  own  be<l,  the  only  one  in 
the  guanlhouse;  that  they  "were  not  complet<»ly  drunk,"  but  "  appeared 
not  to  be  in  full  possession  of  their  mental  faculties;"  that  when  they 
were  brought  into  the  city,  they  were  ]>laced  not  in  the  slaves*  prison, 
bnt  in  that  of  freemen,  where  tlieri^  might,  indeed,  be  pristmers  of  color, 
as  the  Brazilian  legislation  made  no  discrimination  on  that  ground;  that 
as  soon  as  their  condition  was  mad<'  known  to  the  chief  of  police  they 
were  transferred  to  the  barracks  of  the  police  corps  and  an  order  was 
given  for  a  circumstantial  report  on  the  case;  and  that  as  it  appearetl  by 
this  report  that  "the  acts  of  the  English  ofhcers  were  merely  the  result 
of  the  state  in  which  they  were  at  the  time,"  an  order  was  given  for  their 
discharge. 

The  Knglish  officers  denied   the  allegations  as  to  their  intoxication, 
their  annoyance  of  persons  on  the  road,  an<l  their  use  of  threats  toward 
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the  sentry.  Thoy  declared  that  no  resistance  was  madt^  to  the  guards  hy 
two  of  the  officers,  and  that  resistance  was  maile  by  the  third  only  after 
he  had  received  gross  treatment.  They  also  stated  that  when  taken  to 
the  guardhouse  they  gave  their  names  to  the  ensign,  both  verbally  and  in 
writing,  through  an  interjireter.  They  admitted  that  the  officer  of  the 
guard  provided  them  with  paper  and  with  a  pack  of  cards,  and  offered  a 
bed  to  one  of  them ;  but  they  alleged  that  he  broke  his  promise  to  forward 
their  letters,  which  never  reached  their  destination. 

The  British  minister  at  Rio  was  instructed  by  Earl  Rossell  to  demand 
(1)  that  the  ensign  of  the  guard  be  dismissed  from  the  service;  (2)  that 
the  sentry  who  began  the  attack  bo  adei^nately  punished;  (3)  that  an 
apology  be  made  by  the  Brazilian  Government,  and  (4)  that  the  chief  of 
police  of  Rio  de  Janeiro  be  publicly  censured. 

Demands  having  thus  been  formulated  in  the  case  of  the  Forte,  as  well 
as  in  that  of  the  Prince  of  Wales,  steps  were  taken  to  resort  to  reprisals  in 
the  event  of  the  requisite  redress  being  denied.  The  British  minister  at 
Rio  was  instructed  that  a  ship  or  some  other  portion  of  public  property 
might  be  seized  and  held  as  security  till  justice  should  bo  done;  but  that 
as  such  a  course  might  lead  to  a  collision,  it  might  be  preferable  to  seize 
private  property.  This  was,  however,  left  to  the  discretion  of  Admiral 
Warren,  who,  after  the  Brazilian  Government  had  refused  to  yield  to  his 
government's  demands,  seized  at  sea  and  detained  five  Brazilian  vessels. 
It  was  subsequently  arranged  that  the  claim  in  the  case  of  the  Prince  of 
Wales  should  be  paid  under  protest  and  the  captured  vessels  released,  the 
Brazilian  Government  assuming  responsibility  for  any  losses  which  might 
have  resnlted  to  the  citizens  of  third  countries,  and  that  the  case  of  the 
Forte  should  be  submitted  to  arbitration.' 

The  King  of  the  Belgians,  who  was  chosen  as  arbitrator,  mode  the  fol- 
lowing award :  ^ 

''Nous,  Leopold,  Roi  des  Beiges,  ayant  accepts  les  fonctions  d'arbitre 
qui  nous  ont  6te  conferdes  de  commun  accord  par  la  Grande  Bretagne  et  par 
le  Bri^sil,  dansle  ditl'drend  <jui  s'est  <51ev<S  entre  ces  Etats  an  sujet  de  Par- 
restation,  le  17  Juin  1862,  par  le  poste  de  la  police  Br<5silienue  situ6  h  la 
Tijuca,  de3  officiers  de  la  Marine  Britannique,  et  des  incidents  qui  se  sont 
prodnits  h,  la  suite  et  h,  Toccasiou  de  cette  arrestation; 

''Anim6  du  ddsir  sinct'^TO  de  r<5pondre  par  une  ddeision  scrupuleuse  et 
impartiale  ^  la  coufiance  c[ue  les  dits  Etats  nous  ont  t<5moign<^e; 

''Ayant  ii  oet  effet  dAmont  examined  et  mClrement  pes^  tons  les  docu- 
ments qui  ont  6t6  prodnits  de  part  et  d'autre ; 

".Voulant,  pour  remplir  le  mandat  que  nous  avons  accepts,  porter  ii  la 
connaissance  des  hautes  parties  int<^ress6es  le  rdsultat  de  notro  examen, 
ainsi  que  notre  d(^cision  arbitrale  sur  la  question  qui  nous  a  6t6  soumise 
dans  les  termes  suivants,  a  savoir; 

"Si  dans  la  mauiere  dont  les  lois  Bresiliennes  ont  6t6  appliqu^^es  aux 
officiers  Anglais  il  y  a  eu  offense  envers  la  Marine  Britannique; 

"Considdrant  quMl  n'est  nullement  domontro  que  Torigine  du  conflit 
soit  le  fait  des  Agents  Br<5siliens,  qui  ne  pouvaicnt  raisonnablement  pas 
avoir  de  motifs  de  provocation ; 


1  Br.  and  For.  Stat«  Papers,  LI  V.  579. 
•  Br.  and  For.  State  Papers,  LIII.  150. 
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''Consid^^rant  (pie  les  officiers  lors  de  lear  arrestation  n'^taient  pas 
ruvt^tiis  des  insii^nes  de  leur  grado^  ct  que  daus  nn  port  fr^aent^  par  tant 
d'dtrangers  ils  ne  pouvnient  pr(>tendre  ii  «' tre  cms  sur  parole  lorsqu'iU  Be 
d^claraient  .ippartcnir  a  la  Marine  Britanniciue,  taudis  qu'aucun  indioe 
apparent  de  cette  qnalit6*iie  venait  li  Tappai  de  lenr  d<5claration ;  que,  par 
con8<5cinent,  uno  foiH  arretcs  il8  devaieut  ho  soumettro  aiix  lois  et  regie- 
ments  existants  et  ne  poavaient  Otre  admis  ii  exiger  un  traitemeiit  diffd^nmt 
de  celiii  qui  eAt  6t6  applic|u<5  dans  les  inemes  conditions  si  toutee  antres 
personnes ; 

**  Consid^rant  cjue,  s^il  est  impossible  de  mdconualtre  que  los  incidents  qui 
so  sent  prodnits  ont  ete  desagn^ables  aux  officiers  Anglais  et  qae  le  traite- 
ment  auqnel  ils  ont  6t6  exposes  a  dil  leur  paraltre  fort  dnr,  il  est  constant 
toutefois  que,  lorsque  par  la  declaration  du  vice  consul  Anglais  la  posi- 
tion sociale  de  ces  offlciers  eut  6t6  dfiment  coustat<^o,  des  niesnres  ont 
aussitot  et<^  prises  ])Our  leur  assurer  des  egards  particuliers,  et  qu'eiisnite 
leur  mise  en  liberty  pure  et  niniple  a  oi6  ordonn<^e; 

''Considdrant  que  le  functionnairo  qui  los  a  fait  rel4<'her  a  prescrit  leur 
(^largisscment  ausnitAt  que  cela  lui  a  et6  2)oasible,  et  qu'en  agissant  ainsiil 
a  6t6  nid  par  le  dcsir  dVpargiier  :\  ees  ofticiers  les  consc^quences  filchenses 
qui  aux  termes  des  lois  di>vaicnt  fore^meiit  r^sulter  pour  eux  d*une  suite 
quelconque  donu<5e  a  I'aHaire; 

''CouHid6rant  que,  dans  son  rapport  du  6  Juillet  1862^  le  prdfet  de 
police  n'avait  pas  seulement  a  faire  la  narratiou  des  faits,  mais  qa*il  dovait 
rendre  compto  i\  Tautorit^  sup^rieure  de  sa  couduite  et  des  motifs  qui 
Tavaieut  portd  i\  user  de  m«5na^euicut8; 

'^Consid^rant  qu'il  dtait,  di'S  lors,  logitinioment  et  sans  qu'ou  puisse  y 
voir  aucune  intention  nialveillante,  aiitorist'  a  s'exprimer  comme  il  Ta  fait; 

''Nous  Hommes  d'avis  quo,  dans  la  nianiere  dout  les  lois  Bresiliennes  ont 
616  appliquees  aux  pfficiers  Anglais,  il  n'y  a  eu  ui  i)r('m<5ditation  d'offense, 
ui  olfense,  envers  la  marine  Britanni<iue. 

**Fait  et  donne  en  double  expedition,  sous  notre  sceau royal,  au  CMteaa 
de  Laehen,  le  ISuio  jour  du  mois  de  .Tuin  1863. 

'*Lkopoij>  I." 

After  tliiw  decision  in  favor  of  Brazil  was  rendered,  Mr.  (afterward  8ir) 
Edward  Thornton  was  sent  by  the  British  (lovernuient  as  envoy  extraor- 
dinary and  minister  plenipotentiary  on  a  sj>ecial  mission  to  express  to  the 
Brazilian  (lovernnient  the  regret  of  ITer  Britannir  Majesty  for  the  circum- 
stiuiees  under  whith  friendly  intereoiirsti  between  the  two  countries  was 
suspended ;  to  disavow  any  intention  to  otlVnd  the  dignity  of  Brazil  by  the 
measures  that  were  takrn,  and  to  ))ropo8t'  the  renewal  of  diplomatic  rela- 
tions. The  Emperor  replied,  saying  that  it  was  with  sincere  satisfactiun 
that  he  renewed  diplomatic  relations,  and  that  the  policy  of  Brazil  would 
continue  to  be  animated  with  a  sjjirit  of  justice  toward  all  other  nations.' 

Great  Britain  and  Chile. — By  a  convention  signed  at  Santiago  January 
4,1883,  Great  Britain  and  Chile  agreed  to  refer  to  a  mixed  commission 
of  three  persons,  to  be  respectively  api>ointe<l  by  the  two  governments 

'  Apoutamentos  para  o  Direito  Internacional  on  Collecvao  completa  dos 
Tetrados  celebrados  i>elo  Brasil  com  DillVrentes  Navoes  Estrangeiras,  etc. 
Por  Antonio  Pereira  Pinto.     Tomo  IV.  378-379. 
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themselves  and  the  Emperor  of  Brazil,  the  claims  of  British  subjects 
growing  out  of  ''  the  acts  and  operations  effected  by  the  land  and  mari- 
time forces  of  Chile  In  the  territories  and  coasts  of  Peru  and  Bolivia '^ 
from  February  14,  1879,  the  date  on  which  hostilities  between  those  three 
powers  began,  till  the  day  on  which  treaties  of  peiice  or  covenants  of  truce 
between  the  belligerents  should  be  concluded,  or  until  such  time  as  hos- 
tilities should  cease.  The  total  number  of  claims  submitted  to  the  tribu- 
nal was  118,  of  which  97  seem  to  have  been  disposed  of  by  it,  some  being 
allowed  and  others  rejected.  Twenty-one  claims  were  withdrawn  and 
directly  settled  by  the  two  governments.  The  nominal  amount  of  all  the 
claims  was  upward  of  $6,000,000.  The  total  amount  recovered  seems  to 
have  been  about  $275,000.  The  largest  claim  before  the  tribunal — that  of 
the  Peruvian  Guano  Company,  Limited,  for  £792,233  13s.  5d.,  for  loss  sus- 
tained by  it  in  consequence  of  its  being  unable,  owing  to  the  war,  to  carry 
out  a  contract  with  the  Peruvian  Government  for  mining  and  selling 
guano — was  disallowed  on  tlie  ground  that  the  damages  were  not ''  directly 
caused  by  the  operations  of  the  land  or  sea  forces  of  Chile  on  the  coast  or 
territory  of  Peru." ' 

The  convention  here  in  question  was  one  of  several — all  of  which  were 
substantially  identical  in  terms — concluded  by  Chile  with  France  and 
various  other  powers  for  the  settlement  of  the  claims  of  their  citizens  or 
subjects  against  the  Government  of  Chile,  growing  out  of  the  war 
between  Chile,  on  the  one  hand,  and  Peru  and  Bolivia  on  the  other.  Under 
all  these  conventions  the  appointment  of  the  third  commissioner  was  con- 
fided to  the  Emperor  of  Brazil,  who  designated  Senhor  Lopez  Netto.  lie 
assumed  the  discharge  of  his  duties  as  president  of  the  Aarious  tribunals 
in  1884.  On  the  19th  of  November  in  that  year  a  decision  wjis  rendered 
by  his  vote  in  the  case  of  the  Italian  subject  Luis  Cuneo,  who  demanded 
damages  (1)  for  the  destruction  of  a  store  and  goods  by  the  bombardment 
of  the  Peruvian  port  of  Pisagna,  on  April  18,  1879,  and  (2)  for  the  pillag- 
ing and  burning  of  another  store  and  goods  by  Chilean  soldiers  in  Novem- 
ber 1879,  while  they  were  occupying  the  town.  An  award  was  made  in 
favor  of  the  claimant  of  £6,000,  with  interest  at  6  per  cent,  on  the  first 
it4>m  of  the  claim.  The  reasons  for  this  award,  as  stated  by  the  third 
arbitrator,  were  that  the  object  of  the  operations  of  the  Chilean  men  of 
war  on  April  18,  1879,  was  to  destroy  some  small  trading  vcsscIh  in  the 
port,  and  tlint  this  might  have  been  accomplished  by  some  shots  directed 
at  the  vessels,  or  by  means  of  a  demand  addressed  to  the  authorities; 
that  Pisagua  was  an  open  town,  without  fortificatiouH,  artillery,  or  other 
serious  mean.s  of  det'ons*^ ;  that  the  population  was  almost  exclusively  coin- 
po8(^d  of  neutrals,  en«;ay;ed  in  commerce — a  circuniMtance  of  which  the 
commander  of  the  Chilean  forces  fould  not  have  been  ignorant;  that  the 
P«^nivian  gaiTison  of  the  place  consiste*!  of  some  national  guards  and 
policemen;  that  this  garrison,  on  the  a]»proach  of  the  ileet  of  Chilean 
boats,  used  its  arms  to  repel  the  aggression,  placing  itself  for  that  purpose 
at  the  two  extn-nie  i>oiuts  of  the  town  and  outside  of  it,  toward  which 
the  Chilean  vessels  boats  were  coming;  that  the  resistance  made  by  the 
garris<m,  in  which  the  population  took  no  part,  and  which  could  not  scri- 

'  For.  Rel.  1888,  I.  172;  see  Sentencias  i)ronunciado8  por  el  I'ribunal 
Anglo-Chileno,  1884-1887. 
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ously  intorferp  with  the  deHtniotioii  or  capture  of  tho  trading  Tesaels, 
caused  litth^  injury  to  tho  Chilean  crewn;  that,  nevertheless,  after  the 
boats  withdrew,  two  Chilean  men  of  war — the  Blnnoo  Encalada  and  the 
Chacahnco — begun,  without  summons,  notification,  or  previona  warning, 
the  bombardment  of  the  defenseless  place ;  that,  after  a  8a8]>en8ion  of  an 
hour,  more  or  less,  the  men  of  war  changed  their  position,  and,  ranging 
themselves  precisely  opposite  to  the  inhabited  and  commercial  part  of  the 
town,  bombarded  it  for  several  hours,  burning  and  destroying  it  almost 
entirely ;  that  the  bombardment  of  open  and  undefended  towns  is  inad- 
missible unless  as  an  absolute  military  necessity;  that  the  operation  in 
question  could  not  be  justified  as  a  chastisement  deserved  by  the  de- 
fenders of  the  town,  because  those  defenders,  having  received  no  sum- 
mons or  notice,  only  did  their  duty,  under  the  laws  of  war,  in  repelling 
tlie  aggression  of  an  enemy,  who,  armed  and  in  an  attitude  of  war,  ap- 
proached the  land  within  gunshot;  and  because  in  every  point  of  view 
it  was  improper  to  make  the  chastisement  fall  on  an  inoffensive,  peacea- 
ble, and  unarmed  population  composed  for  the  most  part  of  neutrals; 
that  no  necessity  of  war  Justified  the  omission  of  warning,  by  which  the 
lives  of  many  inhabitants  would  have  been  spared,  and  the  goods  of  the 
merchants  might  have  been  saved;  that  if  neutrals,  living  in  the  theater 
of  war,  may  count  on  tho  protection  of  their  lives  and  property  by  reason 
of  the  general  duties  prescribed  for  belligerents,  they  ought  also  to 
have  the  l>enefit  of  the  actual  circumstances  under  which  the  Chilean 
Government  had  formally  and  ofVicially  promised  the  foreign  legations  that 
it  would  fulfill  its  international  duties;  that  the  principles  thus  laid 
down  in  regard  to  the  bombardment  of  undefended  or  unfortified  places 
were  admitted  and  maintained  bv  tho  Chilean  Government  on  the  occa- 
sion  of  the  bombardment  of  Valparaiso  in  1866 J 

This  and  other  decisions  gave  rise  to  a  discussion  in  the  press.  In  Feb- 
ruary 18K5  Senhor  Lopez  Netto  returned  to  Brazil  on  the  ground  of  ill 
health.  The  Emperor  appointed  to  succeed  him  Senhor  Lafayette  Rod- 
riguez Pereira,  whose  views  differed  in  many  respects  from  those  of  his 
predecessor.  It  seems  that  no  more  claims  growing  out  of  bombardments 
were  allowed.- 

Great  Britain  and  Chile,  and  Chile  and  Sweden  and  Norway. — A  mixed  com- 
mission of  three  persons,  one  ap])<)int<Ml  by  (^hile,  one  by  Great  Britain, 
and  the  third,  who  should  be  neither  a  Chilean  citizen  nor  a  British  sub- 
ject, by  the  two  governments  in  concert,  was  established  by  a  convention 
of  September  26,  1893,  for  the  decision  of  claims  of  British  subjects  grow- 
ing out  of  "  the  acts  and  operations  executed  by  the  land  and  sea  forces 


i 


»Calvo,  Le  Droit  Int.  Ith  ed.  III.  456. 

'Calvo  pronounces  the  views  of  Senhor  Lopez  Netto  ''liberal  and  con- 
formable to  the  law  of  nations.'*  lie  says  that  the  doctrines  maintained 
by  his  successor  may  be  summed  up  in  three  propositions;  (1)  Every  bom- 
bardment is  a  legitimate  operation  of  war,  whether  against  an  open  town 
or  a  fortified  place,  when  there  was  a  beginning  of  resistance,  however 
feeble  it  may  have  been.  (2)  Governments  are  not  responsible  for  pillages, 
destruction  of  property,  and  fires,  caused  by  armed  soldiers,  without  the 
order  of  their  oflicers,  and  when  the  latter  could  not  prevent  them. 
(3)  Proofs  are  inadmissible  which  have  been  produced  without  the  citation 
of  the  other  party.     (Le  Droit  Int.  4th  ed.  III.  459, 461.) 
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of  the  Republic  '*  of  Chile  "during  the  civil  war  which  began  on  the  7th 
of  January  1891  and  ended  on  the  28th  of  August  of  the  same  year/'  as 
well  as  out  of  "subsequent  events*'  for  which  the  Chilean  Governoient 
might  be  held  responsible.  By  Article  X.  of  the  convention  it  was  pro- 
vided that  it  the  high  contracting  parties  should  be  unable  to  agree  on  an 
umpire,  the  King  of  the  Belgians  should  be  requested  to  name  one.  It  was 
found  necessary  to  resort  to  this  stipulation,  and  His  Mi^esty  named  Mr. 
Caniille  JauHsen.  Her  Britannic  Majesty  appointed  Mr.  Lewis  Joel,  for- 
merly British  consul  at  Valparaiso;  the  President  of  Chile,  SeHor  Luis 
Aldunate,  who  was  connected  with  the  Anglo-Chilean  and  Italo-Chilean 
tribunals  of  1884-1888.  The  mixed  commission  met  in  Santiago  October 
24,  1894,  and  chose  Mr.  Janssen  as  its  president.  December  27,  1894,  Mr. 
Joel  ceased  to  act  on  account  of  ill  health.  He  was  succeeded  by  Mr. 
Alfred  St.  John,  British  consul  at  Callao.  Don  Diego  Armstrong,  a  citizen 
of  Chile^  was  appointed  as  secretary.  Seflor  Martinez  de  F.,  who  was  con- 
nected with  the  United  States  and  Chilean  commission  under  the  conven- 
tion of  1892,  appeared  as  agent  for  Chile.  The  last  session  of  the  tribunal 
was  held  March  4,  1896.    The  BritiHh  claims  submitted  numbered  101. 

In  an  analysis  of  the  work  of  the  commission  by  Mr.  Edward  H.  Strobel,' 
the  claims  were  classified  as  follows : 

"I.  For  loss  of  property  by  the  lire  in  Iquique  on  February  19,  1891,  20 
claims,  amounting  to  £17,319  9s.  4d.  and  $24,359.  Disallowed,  the  British 
arbitrator  dissenting  on  the  ground  that  the  fire  was  caused  by  the  bom- 
bardment, which  was  considered  a  legitimate  act  of  warfare. 

*'II.  For  loss  of  property  by  fire  in  Pisagua  on  April  6,  1891,  5  claims, 
amounting  to  £4,013  18s.  2d.  and  $4,016.98.  Disallowed  unanimously  on 
the  same  ground  as  the  preceding  class. 

"III.  Loss  of  property  by  fire  and  pillage  on  the  entry  of  the  Congres- 
sional troops  into  Valparaiso  August  28,  1891,  5  claims,  amounting  to 
£1,150  and  $44,273.50.  Disallowed,  the  British  arbitrator  dissenting,  on 
the  ground  that  the  authorities  were  powerless  to  prevent  the  disorder. 

**1V.  Loss  of  property  by  the  sacking  of  Santiago  on  August  29,  1891, 
1  claim,  amounting  to  $30,393.95.  Disallowed  unanimously  on  the  same 
ground  as  the  preceding  class. 

'*  V.  Loss  of  property  through  pillage  by  government  troops  of  Miramar 
in  August  1891,  4  claims,  amounting  to  £4,787  19s.  and  $3,679.15.  An 
agreement  was  made  between  the  British  and  Chilean  agents  by  which  the 
Chilean  Government  paid  a  lump  sum  of  £2,097  12s.  in  settlement  of 
these  claims.  This  action  was  probably  due  to  the  decision  of  the  com- 
mission of  the  United  States  and  Chile  at  Washington  in  favor  of  W.  S. 
Shrigley,  No.  4,  which  belonged  to  this  class. 

"VI.  For  murder  near  Valparaiso,  1  claim,  presented  by  the  widow  of 
the  victim,  for  £20,000.  Dismissed  unanimously  for  want  of  jurisdiction, 
because  there  was  no  evidence  that  the  murder  had  been  committed  by 
military  forces. 

"VII.  For  illegal  imprisonment,  2  cases,  amounting  to  £5,400.  Dis- 
missed unanimously  for  want  of  jurisdiction,  because  there  was  no 
evidence  to  show  that  the  imprisonment  complained  of  was  by  order  of 
the  Chilean  military  forces. 


Dispatch  of  April  23,  1896,  For.  Rel.  1896,  35. 
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''  VIII.  For  il]op:a1  imprisonment  and  omolty,  2  claims,  amounting  to 
£25,000.  DismiHsed  unauimoasly  for  want  of  jurisdiction,  on  two  grounds: 
First,  becaase  the  iniprisoinnent  was  not  by  the  military  authorities,  and 
second,  because  the  acts  complained  of  liad  taken  place  after  the  time 
fixed  by  th(?  convention,  which  embraced  the  period  from  January  7  to 
Augnst  28, 1891.  The  two  cases  of  this  ohiss  were  Patrick  Shields  and 
Andrew  MoKinstrey,  respectively  Nos.  23  and  24,  before  the  commission  at 
Washington. 

*'  IX.  For  seizure  of  iiinles,  iiornes,  etc.,  in  dififerent  parts  of  the  republic, 
18  claims,  amounting  to  £19,580  4s.  Id.  and  $48,263.97.  Four  claims  were 
awarded,  the  Chilean  arbitrator  dissenting  in  all  but  one  case,  $15,572.82. 
Twelve  claims  were  disallowed  for  want  of  evidence,  and  on  2  claims  the 
tribunal  came  to  no  decision. 

''X.  For  damage  to  railway  linos  and  interruption  of  traffic,  2  claims, 
amounting,  respectively,  to  £1,310  4h.  8d.  and  $200,000.  The  tribunal 
awarded,  respectively,  the  Chilean  arbitrator  dissenting,  $9,542  and 
$111,721.85. 

"XI.  Services  rendered  by  railways  to  the  government  by  conveyance 
of  troops,  war  materials,  etc.,  2  claims,  amounting  to  £48,775  198.  5d.  and 
$40,011.98.  Dismissed,  with  the  dissenting  vote  of  the  British  arbitrator, 
for  want  of  jurisdiction,  as  boiug  proper  subjects  for  the  courts  of  the 
country. 

''XII.  Forced  discharge  of  cargo  arriving  for  railway  company  at  An- 
tofagasta,  1  claim,  amounting  to  £184  Oh.  7d.  Disallowed  for  want  of 
evidence. 

"XIII.  For  refusal  to  grant  clearanc«^  pa )>ers  to  vessels  and  their  con- 
sequent detention,  12  cases,  amounting  to  £8,9^^  19s.  6<1.  Dismissed  for 
want  of  Jurisdiction,  on  two  grounds:  First,  because  the  act  complained 
of  was  the  result  of  an  administrative  order  and  not  the  act  of  military 
forces;  second,  because  the  indemnity  is  jjrovided  for  by  the  treaty  of 
amity,  commerce,  and  navigation  of  1854  between  (ireat  Britain  and  Chile. 
The  refusal  of  the  Chilean  arbitrator  to  sign  these  decisions  is  the  subject 
of  my  following  dispatch  of  this  date. 

*'XIV.  For  (h'Uiurrago,  21  claims,  amountin«;  to  £19,,584  28.  lid.  Eight- 
eon  were  unanimously  disallowed  because  the  delay  was  caused  in  conse- 
<iuence  of  warlike  oju'rations  and  1h(»  general  state  of  affairs  during  the 
revolution.  The  remaining  were  dismissed  for  want  of  Jurisdiction,  be- 
cause the  damage  complained  of  was  the  result  of  the  action  of  the  civil 
authorities. 

"XV.  For  preventing  vessels  from  communicating  with  people  on  shore 
at  the  port  into  which  she  had  ])ut  in  distress,  1  claim  for  £450  8s.  4il. 
Dismissed  for  want  of  jurisdiction,  because  it  was  the  act  of  the  civil 
authorities. 

*'XV1.  For  dead  freight  through  vessels  being  prevented  from  loading 
their  full  cargo  because  military  forces  had  blown  up  the  loiuling  appar:H 
tus  at  Lobos  de  Afuera,  o  chiims,  amounting  to  £7,382  ISs.  (mI.  Four  claims 
were  awarded,  £3,9<>0  Gs.  2d.  The  remaining  claim  was  dismissed  for 
want  of  Jurisdiction  on  account  of  there  being  no  evidence  that  it  was  the 
act  of  military  forces. 

**XVII.  For  breach  of  charter  ])arty  by  government  through  inability 
to  furnish  cargo  on  account  of  destruction  by  troops  of  loa<Ung  apparatus 
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<at  Lobos  de  Afaera,  1  claim,  aiuonDting  to  £4,218.    Awarded,  Chilean 
arbitrator  dissenting,  £1,500. 

'^X  VIII.  For  iignry  to  vessels  and  delay  in  cousequenoe  of  bombardment, 
4  claims,  amoanting  to  £2,518  19b.  4d.  Disallowed,  acts  complained  of 
being  those  of  legitimate  warfare. 

''  XIX.  For  notification  of  vessel  on  high  seas  of  the  existence  of  a  block- 
ade which  was  only  a  paper  blockade,  and  causing  her  to  proceed  to  a  dif- 
ferent poit,  I  claim,  amounting  to  £989  Is.  2d.  Disallowed  for  want  of 
evidence." 

Under  Class  XIII.  Mr.  Strobel  refers  to  one  of  his  dispatches  for  further 
information  as  to  the  refusal  of  the  Chilean  arbitrator  to  sign  certain 
decisions.  These  decisions  related  to  the  bark  ChSpica  and  eleven  other 
cases  to  which  the  same  principles  applied.  The  ChepicCf  when  bound  for 
Tocopilla,  a  port  in  the  possession  of  the  Congressional  party,  was  de- 
tained at  Valparaiso  and  Co(|uimbo  under  a  decree  of  President  Balma- 
ceda.  The  Belgian  and  British  arbitrators  concurred  in  a  decision  that 
the  tribunal  had  no  jurisdiction  of  the  case,  (1)  because  the  detention, 
being  the  result  of  an  administrative  decree,  was  not  an  act  of  the  land 
or  sea  forces  of  the  republic  during  the  civil  war  in  the  sense  of  the  con- 
vention, and  (2)  because  a  special  remedy  for  the  case  was  provided  by 
the  treaty  of  amity  and  commerce  between  Great  Britain  and  Chile  of 
October  4,  1854,  a  treaty  still  remaining  in  force.  The  Chilean  arbitrator 
concurred  as  to  the  first  reivson,  but  dissented  as  to  the  second.  By  Article 
V.  of  the  convention  the  decisions  of  the  tribunal  were  required  to  be 
signed  by  all  the  members,  but  the  Chilean  arbitrator  refused  to  sign  the 
decision  in  question  unless  his  dissenting  opinion  was  embodied  in  or 
added  to  it.  The  Belgian  and  British  arbitrators  declined  to  permit  this 
on  the  ground  that  the  dissenting  opinion  formed  no  part  of  the  decision; 
and  for  the  reastui  that  the  decision  was  not  signed  by  all  the  arbitrators 
the  Chilean  agent  refused  to  accept  notification  of  it.' 

The  decision  was  as  follows : 

*^ Decision  of  Belgian  and  Bntish  arhiiratora  on  claim  of  bark  Ch^pica, 

'^I.  Considering  that  the  convention  of  arbitration  of  September  26, 
1893,  only  submits  to  the JuriKdiction  of  this  tribunal  'claims  biised  upon 
acts  or  operations  executed  by  the  laud  and  st^a  forces  of  the  republic 
during  the  civil  war  which  began  on  January  7,  1891,  and  ended  on 
August  28  of  the  same  year.' 

"Considering  that  the  refusal  on  the  part  of  the  authorities  of  the  port 
of  Valparaiso  to  permit  the  hark  Chvpica  to  sail  for  Toctopilla  on  March  7, 
1891,  because  the  latt<M-  port  was  at  that  time  occupied  by  revolutionary 
forces  does  not  partake  of  the  character  of  an  act  executed  by  the  land 
forces  of  the  re])ul>lic,  but  an  act  of  the  de  jure  government  of  the  coun- 
try executed  in  accordance  with  law;  that  article  7  of  the  act  of  Decem- 
ber 26, 1872,  auth<iri/ecl  the  President  of  the  republic  '  to  close  temporarily 
one  or  more  ports  to  commerce  whenever  extraordinary  circumstances  re- 
quire it;'  that  such  a  measure,  dictated  as  a  measure  of  urgency  when  the 
forces  of  the  Congressional  ]>arty  occupied  the  ports  of  the  north,  was 


'  For.  Kel.  1896, 37. 
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ratifie<l  by  Hupreme  decree  dated  April  1,  1891,  which  declared  the  eight 
first-elnss  ports  of  the  north,  from  Chanaral  to  Piaagna,  as  well  as  the  in- 
termediate harbors,  closed  to  commerce;  that  the  fact  that  this  measure, 
which  from  the  point  of  view  of  an  internal  public  law  is  entirely  legal, 
had  been  taken  by  the  dejure  government  of  the  country  during  the  civil 
war,  is  not  Hufficieut  to  give  it  the  character  of  an  act  executed  by  the 
land  forces  of  the  republic  against  the  bark  Ch^ica. 

^'11.  Considering  that  article  17  of  the  treaty  of  amity,  commerce,  and 
navigation,  concluded  on  October  4, 1854,  between  Chile  and  Great  Britain, 
stipulates  that  whenever  in  case  of  war,  and  when  the  interests  of  the  state 
are  so  seriously  atlect<'d  as  to  necessitate  such  action,  one  of  the  contract- 
ing parties  shall  decree  the  general  embargo  or  closing  of  ports,  mer- 
chant vessels  can  only  claim  certain  stipulated  indemnities  if  the  detention 
or  closing  exceeds  tbe  period  of  six  days;  that  by  this  clause  Great  Brit- 
ain recognizes  that  the  Chilean  Government  has  the  right  to  detain  ves- 
sels and  to  close  ports  in  case  of  war,  but  on  condition  of  granting  certain 
indemnities;  that  the  claim  being  based  upon  measures  taken  in  time  of 
war,  we  must  examine  whether  this  tribunal  has  jurisdiction' to  apply  the 
provisions  of  the  treaty  of  October  4,  1854,  to  the  case  in  qnestion,  since, 
by  the  very  terms  of  the  convention,  it  must  observe  the  rules  of  inter- 
national law,  wbicli  comprises  the  general  law  of  nations  and  the  special 
law  of  nations  established  by  treaties.  (A.  Merignhao,  Traits  Th^orique 
et  Pratique  de  T Arbitrage  International,  Paris,  1895,  p.  289;  Calvo,  Le 
Droit  Intc^rnational  Thcoriqne  et  Pratique,  Vol.  III.  p.  1768.) 

"Considering  that  the  measure  taken  by  the  government  of  President 
Balmaceda  regarding  tbe  bark  Chepica,  destined  to  a  port  in  the  north  of 
Chile,  is  invested  with  the  character  of  a  ruler's  decree  {arrii  de  prince), 
which  is  but  one  of  tbe  forms  of  embargo,  as  is  admitted  by  the  agent  of 
the  Chilean  Government  (Calvo,  l.e  Droit  International,  Vol.  III.  p.  1277; 
Carlos  Testa,  Le  Droit  Public  International  Maritime,  Paris,  1886,  p.  128); 
that  if  tbe  government  has  the  right  in  time  of  war,  in  the  interest  of  its 
own  defense,  to  detain  neutral  vessels  in  its  ports,  and  refuses  them 
authorization  to  proceed  to  certain  ]>ort8  which  are  declared  closed,  the 
exercise  of  this  right  not  only  involves  its  moral  responsibility,  but  also 
its  real  responsibility,  whenever  the  case  has  been  provided  for  in  an  in- 
ternational treaty,  a  circumstance  which  exists  in  the  present  case;  that 
otherwise  there  would  result,  at  least  as  regards  vessels  which  are  in  the 
ports  of  the  country  that  are  not  closed  and  destined  for  ports  which  are 
closed,  the  establishment  of  a  paper  blockade  prohibited  by  modern  inter- 
national law. 

''Considering,  besides,  the  decree  of  April  1, 1891,  promulgated  by  Presi- 
dent Balmaceda.  and  placing  upon  a  regularbasis  the  measures  of  urgency 
which  had  aln*a<Iy  b(M>n  taken,  declares  that  the  eight  first-class  ports 
situated  between  Chanaral  and  Pisagua,  as  well  as  the  intermediate  har- 
bors, are  closed  to  couunerce;  that  as  this  measure,  which  is  applicable  to 
an  extended  coast,  and  to  all  vessels  without  distinction  of  nationality 
which  may  bo  anchored  in  the  p^rts  still  in  j>ossession  of  the  government, 
may  be  considered  as  a  general  closure  of  the  ports  i>rovided  for  by  article 
17  of  the  treaty  of  1854;  that  a  belligerent  can  not  without  exposing  him- 
self to  responsibility,  especially  when  the  measure  is  provided  for  in  the 
treaties  concluded  by  such  belligerents,  declare  one  or  several  ports  over 
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which  ho  has  lost  all  control  to  be  closed  pending  the  duration  of  a  war, 
except  on  the  condition  of  employing  force  to  prevent  access  to  them,  and 
for  imposing  in  this  way  an  effective  blockade.  '  In  the  case  where  a  revo- 
lution or  civil  war  breaks  out  in  a  country,'  says  Lord  John  Russell, 
quoted  by  Hall,  *  the  government  can  not  declare  ports  which  are  in  pos- 
session of  the  insurgents  to  be  closed,  and  such  a  measure  would  be  a 
violation  of  the  laws  of  blockade.'  (W.  E.  Hall,  A  Treatise  on  Interna- 
tional Law,  Oxford,  1890,  p.  37,  Note  X. ;  De  Holtzendorff,  £l<^ments  de 
Droit  International  Public,  p.  75.) 

*' Considering  that  if  the  measure  taken  by  President  Balmaceda  in- 
reference  to  the  bsirk  Ch^ica  falls  under  article  17  of  the  treaty  of  1854, 
which  regulates  the  question  of  indemnity  in  case  of  embargo  or  general 
closing  of  ]>orts,  the  same  article  provides  for  the  appointment  of  special 
arbitrators  whose  duty  it  is,  in  case  of  disagreement,  to  fix  the  amount  of 
indemnities,  and  that  consequently  this  tribunal  has  no  jurisdiction  to 
give  a  decision  ir.  this  case. 

"For  these  reasons  the  tribunal  of  arbitration  unanimously  declares 
that  it  has  no  jurisdiction  to  decide  the  present  case,  the  Chilean  arbitra- 
tor having  declared  that  he  does  not  accept,  for  reasons  stated  in  his 
dissenting  opinion,  the  second  ground  npon  which  the  tribunal  declares 
Itself  without  jurisdiction. 

"  Santiago,  December  12, 1895. 

''Camille  Janssrn. 

"Alfred  St.  John. 

"  The  undersigned,  arbitrators  of  Belgium  and  Great  Britain,  declare 

that,  having  requested  the  Chilean  arbitrator  to  sign  the  preceding  award 

in  conformity  with  article  5  of  the  convention,  he  has  formally  refused  to 

do  so. 

"  Santiago,  February  8, 1896. 

"Camillb  Janssen. 

"Alfred  St.  John. 

"On  February  23,  1896,  I  notified  the  British  agent. 

"Frederick  Kerr. 
"DiEOo  Armstrong,  Sec'y. 

"On  March  3, 1896,  on  notifying  the  agent  of  Chile,  he  declared  that  he 
did  not  accept  the  notification,  because,  in  accordance  with  paragraph  3, 
article  5,  of  the  convention  of  September  26,  1893,  he  did  not  consider 
anything  a  decision  which  did  not  bear  the  signatures  of  the  three  arbi- 
trators.   He  refused  to  sign. 

"Di^GO  Armstrong,  Secretary.** 

By  a  convention  signed  July  6, 1895,  between  Chile  and  Sweden  and  Nor- 
way, it  was  agreed  to  refer  to  the  Anglo-Chilean  tribunal  the  claims  of 
subjects  of  Sweden  and  Norway  against  Chile.  Two  such  claims  were  sub- 
mitted. The  tribunal  gave  judgment  on  one  of  them,  and  declared  itself 
incompetent  to  recognize  the  other. 

There  were  thus  103  claims  submitted  to  the  commission.  They  amounted 
to  4,050,354  pesos  and  65  rentavos.  of  which  3,307,621  pesos  and  60  centavos 
represented  principal,  and  742,733  pesos  5  contavos  interest.    The  tribunal 
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awarded  an  principal  251^79  peAOS  95  ceatavos,  and  interest  144,119  pesos 
10  centavos. 

The  records  of  the  various  claims  and  the  awards  of  the  commission 
were  edited  hy  Mr.  Martinez  and  printed  hy  the  Chilean  Government.^ 

Great  Britain  and  France. — Doclaration  hy  which  Great  Britain  and  France 
mutually  accept  th<^  arbitration  of  l^ussia  on  the  claims  of  British 
subjects  arising  from  tlie  measures  adopted  by  I<^auce  in  the  yean 
1834, 1835,  on  the  coast  of  Portendic : 

"  Paris,  Xorember  14, 184S, 
'*The  measures  adopted  by  the  French  Government  in  1834, 1835,  on  the 
coast  of  Portendic,  during  the  war  in  which  it  was  engaged  with  the 
Trarza  Moors,  gave  rise  to  numerous  and  pressing  claims  on  the  part  of 
the  BritiHh  merchants  engaged  in  the  gum  trade  on  that  coast.  Those 
claims  were  from  1836  up  to  1840  the  Hubject  of  much  correspondence  and 
discussion  between  the  British  and  French  governments;  hnt  no  under- 
standing having  been  come  to  thereupon,  commissioners  on  both  sides 
were  appointed  in  1840  to  examine  into  the  said  claims  and  to  endeavor  to 
put  an  end  to  the  difference  of  which  they  were  the  cause.  These  com- 
missionerH,  however,  not  having  been  able  to  arrive  at  any  agreement,  the 
British  Government  has  proposed  that  the  affair  should  be  submitted  to 
the  arbitration  of  His  Majesty  the  King  of  Prussia;  and  the  French  Gov- 
ernment being  desirous  to  give  a  proof  of  the  sentiments  of  justice  by 
which  it  is  animated,  and  placing  entire  ecmfidence  in  the  wisdom  and 
perfect  impartiality  of  His  Majesty  the  King  of  Prussia,  has  agreed,  to 
this  proposition,  declaring,  nevertheless,  that  whatsoever  may  be  the 
nature  or  form  of  the  decision  pronounced  by  the  arbiter,  that  decision 
will  not,  ill  its  eyes,  be  regarded  as  prejudicing  in  any  way,  even  by  induc- 
tion, the  priucij)lc8  which  it  has  invariably  professed  in  the  matter  of 
blockades  and  maritime  law,  nor  as  atVecting  any  of  the  rights  belonging 
to  the  sovereignty  which  it  has  always  claimed  to  hold,  in  virtue  of  treaties, 
over  the  coast  of  Portendic.  In  like  manner  the  British  Government 
declares  that  the  dccislt>u  of  the  arbiter,  whatever  it  may  be,  will  not,  in 
its  eyes,  even  by  induction,  be  considered  as  ]»rejudicing  any  rights  it  has 
claimed  or  any  principle  it  has  asserted.  The  two  governments,  therefore, 
have  agreed  to  submit  to  the  examination  of  His  Majesty  the  King  of 
Prussia  the  wbnlo  of  tbe  claims  as  to  this  affair  which  have  been  presented 
by  British  subjcjts.  and  to  re<iue8t  His  Majesty  to  be  pleased  to  pronounce 
as  arbiter  upon  the  question  as  to  whether,  in  consequence  of  the  measures 
and  circumstanci's  which  preceded,  accompanied,  or  followed  the  estab- 
lishment and  the  notification  of  the  blockade^  of  the  coast  of  Portendic  in 
1834, 18Ii5,  any  real  injnry  was  unduly  inllicted  on  such  and  such  British 
subjects,  while  th<\v  were  pursuing  on  the  said  coast  a  regular  and  lawful 
trade,  and  as  to  whether  France  is  equitably  bound  to  pay  to  huch  class  of 
the  said  claimants  any  compensation  by  reason  of  such  injury.  If,  as  the 
two  governments  lio]»e.  His  Majesty  the  King  of  Prussia  should  graciously 
accept  the  arbitration  which  it  is  their  desire  to  place  in  his  hands,  com- 


'  Keclamaciones  prcvsentados  at  Tribunal  Anglo-Chileno  (1894-1896),  4 
vols.  The  convention  between  Chile  and  Sweden  and  Norway  of  July  6, 
189.5,  was  sent  to  the  Department  of  State,  with  a  translation,  by  Mr. 
Strobel,  in  his  dispatch  No.  42,  Sept<Mnl)er  21.  1895. 
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munication  Khali  be  made  to  him  of  all  the  dispatches,  notes,  and  other 
documents  which  have  been  exchanged  in  this  affair  between  the  two 
governments;  and  His  Majesty  will  also  receive  all  farther  information 
which  he  may  require,  as  well  as  all  that  which  either  government  may 
think  it  necessary  to  lay  before  him. 

*'The  two  governments,  moreover,  engage  mutually  to  accept  the  deci- 
sion of  the  King  of  Prussia  and  its  consequences ;  and  should  that  decision 
declare  indemnity  to  be  due  to  such  or  such  class  of  British  claimants, 
commissioners  of  liquidation,  the  one  English,  the  other  French,  to  whom, 
if  necessary,  shall  be  iuljoined  a  Pmssian  as  umpire,  shall  be  charged  with 
the  application  of  the  said  decision  to  the  individual  claims  which  have 
been  presented  by  British  subjects,  and  shall  determine  the  sum  which 
ought  to  be  allowe<l  for  each  claim  comprised  within  the  classes  of  claims 
to  which  the  arbiter  shall  have  declared  an  indemnity  to  be  due. 

**  In  witness  whereof  we,  aiubiissador  extraordinary  and  plenipotentiary 
of  Hor  Majesty  the  Queen  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  at  the  court  of  His  MajcKty  the  King  of  the  French;  and  we, 
minister  and  secretary  of  state  for  the  department  of  foreign  affairs  of  His 
Majesty  the  King  of  the  French,  duly  authorized  by  our  respective  sover- 
eigns, have  signed  the  present  declaration  and  affixed  thereto  our  seiUs. 

**  Done  in  duplicate,  at  Paris,  the  14  th  day  of  November  of  the  year  1842. 

[L.S.]  '^GUIZOT. 

[L.  S.]  "COWLKY." 

Award  of  the  King  of  Prussia,  on  the  claims  of  British  subjects  against 

France,  arising  out  of  measures  adopted  by  the  French  authorities  in 

1834  and  1835,  on  the  coiist  of  Portendic  :• 

"  Berun,  November  30,  184S, 

**Nous  Fr<?d<^ric-Guillaume  IV,  par  la  grAce  de  Dieu,  Kpi  de  Prusse. 

''Ayant  accepts  Tarbitrage  que  Sa  Majesty  la  Heine  du  Koyanme  Uni  de 
la  Grande  Bretagne  et  d'lrlande,  et  Sa  Majesty  le  Koi  des  Fran^ais,  en 
▼ertu  d'une  Declaration  sign<5e  par  leurs  pl<^nipotentiaires  respeotifs,  k 
Paris,  le  14  novembre,  1842,  ont  reinis  entre  nos  mains,  afin  de  terminer 
par  ce  moyen,  le  diffdrend  qui  s'est  61ev<5  eutre  eux  au  sujet  de  certaines 
reclamations  formdes  par  des  ndgociunts  anglais  centre  le  Gouvernement 
francais,  en  cons<5quence  des  mesures  adoptdes  par  les  autorit^i  Frau- 
yaises,  en  1834  et  1835,  sur  la  c6te  de  Portendic; 

''  Et  aynnt,  aux  termes  de  la  dite  Di'^claration,  k  nous  prononoer,  corame 
Arbitre,  sur  la  question  de  savoir,  si  par  suite  des  mesures  et  des  circon- 
stances  qui  ont  prdcddc,  accompagiid,  on  suivi  Tdtablissement  et  la  noti- 
iication  du  blocus  de  la  c6te  de  Portendic  en  1834  et  1835,  un  prejudice  rdel 
a  ^to  indOment  apporc<^  ii  tels  on  tels  sujets  de  8a  Majesty  Britaimiijue, 
exervant  sur  la  dite  c6te  un  tratic  rcgulier  ct  legitime,  et  si  la  France  est 
^(luitablement  teuue  de  payer  a  telle  ou  telle  chtsse  des  dits  rdclamants 
des  indemnities  :i  raison  de  ee  prejudice; 

"Ayant,  h  cet  eftet,  soigneusenient  examine  et  niArement  pes^  le  contenu 
des  d^p^ches,  notes,  et  autres  pi^.ees  que  les  Envoyds  Extraordinaires  et 
Ministres  Pl^^nipotentiaires  de  leurs  dites  Majestds  pres  notre  Cour  out 
respectivement  transmis,  hous  la  date  du  19  avril  dernier,  h.  notre  Miuistre 
des  Affaires  Etrangeres ; 

**  D^clarons  que : 

'*  Quant  aux   reclamations  auxquelles  ont  donne  lieu  les  procddt^s  du 
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brick  de  gaerre  Fran^ais  Le  DunoiSf  ii  regard  des  bdtiments  marohanda 
anglais  Le  Governor  Temple  et  Ulnduatry; 

**  NouH  sommes  d'avis, 

*'  Que  leGouvernement  frnu^aitt  devra  indemniser  lea  sujeta  de  Sa  M^jest^ 
britaunique  des  pertes  qu'ils  out  eauayi^eB  par  suite  des  dite  proc^^dds,  ik 
^exception  toutefois  de  celleH  auxquelles  se  rapporte  la  rdclaniation  qui  a 
6t^  <^lev<^e  relativumeut  &  I'adjoiut  du  subr<Scargae  da  navire  Anglais  Le 
Matchless. 

''Quant  aux  pertes  occasionn<^es  par  la  mesnre  dont  le  bAtiment marchand 
anglais  L* Eliza j  w  oto  Tobjet  de  la  part  des  bdtiments  de  gnerre  franyais 
qui  Tout  renvoy6  de  Tortendic  sans  lul  permettre  d^y  prendre  auparavant 
le  cliargement  de  gommo  qui  lui  <^tait  d(\  en  <5change  des  marchaadises 
d<^j}\  dolivrf^es  aux  Manres,  vendeurs  de  la  gomme : 

**  Nous  sommes  d'avis, 

''  Que  la  France  est  <^qui tablemen t  tenue  de  payer  nne  indenmit<^  k  raison 
de  ces  ])ertes. 

''Quant  aux  autres  rt^clamatious  relatives  i\ la  misc  en  dtat  de  blooas  par 
le  Qouvornement  franvals  de  le  c6te  de  Portendic; 

"Nous  sommes  d'avis, 

"  Que  la  France  devra  indemniser  lt>s  r<^clamants  des  dommagea  et  pi^Ja- 
dices  auxquels  ils  n*auraient  pas  6t6  expos<^s  si  le  dit  Goavememont,  en 
envoyant an  Gouverncur  dn  S(^ncgal  Tordre  d'<5tablir  le  blocos,  avait  aimal- 
tanf^ment  notifi<^  cette  mesnre  au  Gouvernement  anglais;  que  la  France, 
au  contraire,  malgr(^  romissiou  de  cette  notification  officielle  du  blocuBj 
no  doit  aucune  indemnit<^  pour  1(>8  pertes  essuy<^es  ti  la  suite  d'eutreprises 
commerciules  auxcjuelles  les  ivclamants  so  ROI)tlivrc>sapr^s  que,  par  autres 
voien,  ils  ont  positivenient  eu  connuissance  de  la  formation  du  blocns  de 
Portendic,  on  qu'ils  auraieut  pA,  du  uioins,  en  etre  inform<^H  par  suite  de 
la  nouvelle  authentique  par  venue  a  cet  egard,  au  Gouvernemeut  Britan- 
nitiue,  de  la  part  de  (luelciue  autorite  anglaise  en  Afrique. 

"Tour  ce  (pii  regarde  Tapplication  de  la  di^cision  aibitrale  que  nous  ve- 
nous de  reiidn^  aux  reclamatiouH  individuolles,  ainsi  que  la  fixation  du  mon- 
taut  de  chacune  de  cellos  auxquellea  uno  lndemnit<^  doit  c^tre  allou<5e,  elles 
devront  se  faire,  eontonneiiient  a  la  Declaration  du  14  novembre,  1842,  par 
des  Cominissaires  li(|uidateurs,  Fun  Anglais,  I'autre  Franyais,  d^partag<^s 
au  besoiii  par  un  cominissaire  surarbitre  cpie  nous  aurous  k  nommer. 

"  Fait  en  double,  rt  donne  sous  notre  Sceau  Koyal,  h  Berlin,  ce  30"* 
novembie,  de  I'au  de  gr;\ce  1843. 

[L.  8.J  "  FrEDEKIC  GUILLAUMK,  R.' 

"BlLOW.'' 

Great  Britain  and  France:  British  Mineral  Oil  Claims.— By  Article  IV.  of  a 
convention  of  coninierce  and  iiavi^jjatioii  between  France  and  Great  Britain 
of  July  28,  1873,  it  was  agreed  to  refer  to  two  commissioners,  who  should 
have  power  to  name  a  third,  claims  for  alleged  excensive  duties  charged  in 
France  on  British  mineral  oils.-  The  two  commissioners  were  duly  ap- 
pointed and  entered  upon  tlie  discharge  of  their  duties.  They  set  aaideall 
"indirect  claims''  and  arranged  in  lour  categories  the  claims  founded  on 


I 


'  Br.  and  For.  State  Papers,  XLII.  1377. 
'  Br.  and  For.  State  Papers,  LXIII.  207-213. 


HISTORICAL   NOTES.  4939 

alleged  direct  damage.  They  exercised  in  only  two  cases  the  right  which 
they  possessed  of  examining  on  the  merits  claims  which  had  been  presented 
to  the  French  courts  and  revising  the  amounts  awarded  by  them.  They 
held  seventeen  sittings  and  disposed  of  all  the  claims  before  them  without 
referring  any  to  the  third  commissioner,  or  umpire.  No  allowance  was 
made  to  claimants  for  counsel  fees  or  for  the  expenses  of  submitting  their 
claims  to  the  commission.  The  amount  of  the  claims  as  presented  was 
982,719.77  francs;  the  amount  allowed  was  314,393.33  francs.* 

Great  Britain  and  Franee. — July  19,  1893,  an  award  was  rendered  by  R.  B. 
Martin,  M.  P.,  as  arbitrator  between  France  and  Great  Britain,  on  the  sub- 
ject of  the  ''Greffiihie  Concessions. '^  Neither  the  record  of  the  case  nor 
the  award  has  been  published. 

Great  Britain  and  France :  The  Newfoundland  Fishery. — By  Article  XIII.  of 
the  Treaty  of  Utrecht,  France  ceded  to  Great  Britain  the  Island  of  New- 
foundland. By  the  same  article,  however,  it  was  agreed  that  it  should 
**  be  allowed  to  the  subjects  of  France  to  catch  iish,  and  to  dry  them  on 
land,^'  in  that  part  of  the  island  **  which  stretches  from  the  place  called 
Cape  Bonavlsta  to  the  northern  point  of  the  said  island,  and  from  thence, 
running  down  by  the  western  side,  reaches  as  far  as  the  place  called  Point 
Riche,^'  but  that  it  should  ''not  be  lawful  for  the  subjects  of  France  to 
fortify  any  place''  in  the  island,  "or  to  erect  any  buildings  there  besides 
stages  made  of  boards  and  huts  necessary  and  usual  for  drying  of  fish, 
or  to  resort  to  the  said  inland  beyond  the  time  necessary  for  fishing  and 
drying  of  fish."  These  stipulations  were  ''renewed  and  confirmed"  by 
Article  V.  of  the  Treaty  of  Paris  of  1763.  By  Article  V.  of  the  Treaty 
of  Versailles  of  1783,  France  renounced  the  fishery  from  Cape  Bonavista 
to  Cape  St.  John,  but  retained  it  from  Cape  St.  John,  passing  to  the 
north,  and  then  descending  on  the  western  coast  of  the  island,  to  Cape 
Ray.  By  a  declaration  accompanying  the  Treaty  of  Versailles,  His 
Britannic  Majesty  specially  engaged  to  assure  to  the  French  the  rights 
guaranteed  to  them  by  the  treaties.  During  the  conflicts  that  marked  the 
close  of  the  last  and  the  beginning  of  the  present  century,  the  enjoyment 
of  those  rights  was  necessarily  suspended;  but  they  were  reestablished  by 
the  treaties  of  Paris  of  May  30,  1814,  and  November  30,  1815.  They  still 
survive;  but  they  have  continued  to  furnish,  just  as  they  did  after  their 
first  concession,  subjects  of  dispute,  which  have  been  diversified  and  compli- 
cated by  the  introduction  of  now  methods  of  fishing,  and  especially  by 
the  development  of  the  lobster  finhery.  Into  these  subjects  it  is  not  onr 
purpose  now  to  enter.  In  1891  an  agreement  waH  arrived  at  by  the  two 
governments  for  the  submisHion  of  the  lob^4ter  fishery  question  to  a  com- 
mission of  arbitration,  and  it  was  stipulated  that,  after  this  question 
should  have  been  decided,  other  ciuestions  on  the  definition  of  which  the 
two  governments  sliould  not  have  reached  an  agreement,  should  be  sub- 
mitted to  the  commission.    The  matter  is  still  pending."^ 


'  Br.  and  For.  State  Papers,  LXV.  426-434.  The  final  award  may  be 
found  at  the  place  here  referred  to.  It  is  technical,  and,  in  the  absence  of 
the  documents  on  which  it  is  based,  to  a  great  extent  unintelligible. 

^See  Appleton,  The  Newfoundland  Fishery  Question;  also,  Rouard  de 
Card,  L'Arbitrage  International,  136. 
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Great  Britain  and  Germany:  Arbitration  at  to  the  Iilaiid  of  LamiL' — ^Kons, 
baron  Lambermont^  MiiiiHtre  d'Etat  de  Sa  Mige8t<^  le  Roi  dee  Belgee. 

Ayant  accept<^  les  foDctioiiB  d'arbitre  qai  nous  ont  <^t^  confil^r^ee  par  le 
Gouveruement  de  8.  M.  Eiupereur  d'Allemagne,  Roi  de  Pmese,  et  par  le 
Qouvernement  de  S.  M.  la  Reine  de  Grande-Bretagne  et  d'lrlande,  Imp4^ra- 
trioe  d(^H  IndeH,  an  sujet  d'un  difforend  snrvena  entre  la  Compagnie  alle- 
inande  de  Witu  et  lu  Compagnie  imp<^riale  anglaise  de  I'Afrique  orieotale; 

Anini<^  du'  d^^sir  sinciTe  de  ri^pondre  par  une  di^cision  sorupnloase  et  im- 
partinle  h  la  confiance  que  b;8  deux  gonvernemente  noua  ont  t^moign^; 

Ayant;  ii  cet  effet,  ddment  oxamind  et  uiArement  peed  les  docamente  qni 
out  dtd  prodnits  de  part  et  d'autre; 

Et  vonlant  statuer  sur  I'objet  dn  litige  qui  est  raffermage  dee  donanes  et 
de  Fadministration  de  Tile  de  Lamu,  situde  h  la  rAte  orientale  d'Aftique; 

L'une  dee  parties  revendiquant  pour  la  compagnie  allemande  de  Witn 
la  priori t<^  dn  droit  qnaut  a  cette  prise  &  ferme; 

L'autre  sontenant  que  le  feu  Sultan  et  le  Sultan  actnel  de  Zanzibar  se 
sont  engages  s\  conci^der  co  mt'^me  afforinage  &  la  compagnie  impdriale 
anglaine  de  TAfriqne  orientale  vt  que  lo8  objt'ctions  dlevdes  dn  cAte  de 
FAllouiagno  no  sont  pas  de  nature  a  mettro  obstacle  j\  oe  que  )e  Sonverain 
de  rile  de  Lamu  remplisse  los  obligations  contractdes  par  son  prdddoessenr 
et  par  lui-m^mo  envers  cette  socic^to. 

I.  Consid<^rant  qno  le  m(^moin''  prc^senti^  par  le  Gonvemement  imperial 
alleniand  fait^  en  premier  lieu,  dt^rivor  lo  droit  de  la  compagnie  de  Witu 
do  la  convention  intervenue,  les  29  octobre  et  l'^'^  novembre  1886,  entro 
rAllemagne  et  rAngleterre  et  de  la  portoe  qui  aurait  6t6  attachre  h  cet 
accord  par  los  puissjuices  coiitractantes; 

Attendu  que  ladite  convention  a  eirconsrrit  le  terrain  sur  lequel  elle 
devra  recevoir  son  application  daus  des  limites  expressc^ment  ddtermindes, 
}\  savoir,  eu  partant  de  la  iiier,  la  Kowuina  au  sud  et  le  Tana  an  nord ; 

Qu'elle  a  ensuite  diviso  cet  e8))ace  en  deux  zones,  sdpardes  par  une  ligne 
de  demarcation  snivaut  le  Wanga  on  Umbo; 

Que,  de  cee  deux  zones,  Tune  est  attribm^e  exclusivement  ^  I'inflnence 
allcuiande  ((ui  s'excrcera  au  ttud  de  la  ligne  de  demarcation  et  I'antre  ex- 
clu8iv(>nient  i\  rinflueuce  anglaise  ((ui  s'exerceraau  fwrd  de  la  m6me  ligne; 

Que  les  limites  rcspectivcs  des  deux  zones  d'iiifiuence  sont  amsi  nette- 
mont  tixi^'es  et  sont  fornices  par  la  li<jn<»  de  demarcation  et  le  pc^rimetre  an 
delii  cbiquel  elles  ue  pourraient  s'otendre  sans  sortir  du  territoire  rogi  par 
I'arranj^enient ; 

Attendu  que,  pour  tirer  de  Tesprit  ou  du  sens  do  la  convention  nne  con- 
8^>quence  qui  lie  nait  pas  de  son  texts  et  ((ui  attribuerait  ii  TAllemagne 
une  liberto  exclusivt*  d'actiou  sur  les  territoires  sitncs  an  nord  du  Tana,  il 
faudrait  qu'nne  entente  spcciale  et  nouvelle  se  ffit,  a  cet  effet,  otablie 
entre  les  puissances  coutractautes  et  qu'elle  fiit  drtnient  const^tK^e; 

Qu'il  u'est  produit  aucun  acte  Justitiaut  de  Texist^uce  d'une  telle  en- 
tente, et 

Que  cette  coustatation  ne  resulte  point  de  la  note  du  gonvemement 
britannique  en  date  du  7  septenibre  1888,  puistiue,  en  reconnaissaut  que 
laspbered'inllueuce  anglaise  ne  s'etend  i)asju8(pra  la  rivitreOsi,  ce  docu- 
ment est  eu  parfaite  concordance  avec  les  ternies  de  Taccord  de  1886,  (pii 
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limite  son  application  aax  territoircs  compris  entro  la  Rowuma  et  le 
Tana, 

Par  cos  motifs : 

Noas  sommes  d'avis  qae,  sauf  la  clanso  qni  recounalt  oomme  apparte- 
nant  au  tenitoire  de  Witii  la  bande  cAti^re  entie  Kipini  et  rextr(^mit<5 
Beptentrionale  de  la  bale  de  Manda,  Taccord  an^i^lo-allemand  dcs  29  octobre 
et  V^  novembre  1886  n'6t«nd  pas  pins  s^s  eit'ets  au  delii  du  Tana  qu'an  delii 
de  la  Rowuma  et  ue  douno  i\  aucune  des  parties  nn  droit  de  prdfdrence 
<iuant  k  rafTermage  des  douanes  et  de  radministratiou  de  IMle  de  Lnmn, 
8itu(^e  en  dehors  ded  limites  dans  lesquelles  cet  arrangement  doit,  d'apres 
ses  propres  termes,  recevoir  son  application. 

II.  Considdrant  que,  selon  lo  m^moire  alleniaud,  Ics  ties  de  la  bale  de 
Manda,  an  point  de  vue  g^^ographiquo,  appartiennent  au  pays  de  Witu 
dont  elles  fomieraient  le  prolongenient;  que,  envisagde  sous  le  rapport 
commercial,  Pile  de  Lamu  est  le  lieu  de  d<Sp6t  des  niarchandisea  qui 
arrivent  du  pays  de  Witu  on  qui  sont  de.stin<^CH  i\  cetto  possession  alle- 
mande,  et  eniin  que  sa  d<^pendance  du  continent  apparalt  encore  dans 
I'ordre  juridique  on  politique  i\  raison  des  relations  inultiplides  des  Labi- 
tants  de  Tile  nvec  le  continent  et  des  questions  do  propri<^t(5  on  de  culture 
qui  s'y  rattachent,  Penscmble  de  ces  faits  ddmontrunt  que  Tadministration 
de  rUe  doit  Hre  confide  aux  mains  qui  ddtienneut  celle  du  continent; 

Considerant  que,  de  son  c6td,  le  nidmoire  anglais  reprdsente  Tile  de 
Lamu  commc  dtuut,  depuis  longtcnips,  un  entrepot  du  commerce  britan- 
uique,  un  lien  d'esoale  ponr  les  bateaux  ti  vnpeur  de  la  Compagnie  dcs 
Indes  britanniques  desservant  TAfrique  orientale  et  un  centre  de  commerce 
qui  est  presqne  exelusivement  entre  les  mains  de  ndgociants  anglais; 

Attendu  qu'aucune  ddduction  tirde  du  voisiuagedu  continent  ne  sanrait, 
en  ce  qui  concerue  Tile  de  Lamu,  prdvaloir  contre  la  clause  formelle  de 
Faccord  anglo-allemand  des  29  octobre  at  l'*^  novembre  1886,  qui  range 
cette  lie  parmi  les  possessions  dont  la  souverainetd  est  reconnue  au  Sultan 
de  Zanzibar,  et 

Qui,  si  des  considerations  basdes  sur  Tinteret  deonomi(iue  et  adminis- 
tratif  ou  sur  des  convenances  politiques  penvent  mettro  en  lumiei*6  les 
avantages  ou  les  inconvdnients  cpi'ofl'rirait  une  solution  ctmforme  aux 
vnes  de  Tune  ou  de  Tautre  des  )>arties,  de  tcUes  raisons  ne  tiennent  pas 
lieu  d'un  mode  d'acquisition  reconnu  par  le  droit  international. 

Par  ces  motifs: 

Nous  sommes  d'avis  que  ni  la  ddpendaucc  gdographique,  ni  la  ddpen- 
dance  commerciale,  ni  Tintdret  politique  proprement  dit  ne  mettent  aucune 
des  parties  en  position  de  rdelamer,  a  titre  de  droit,  la  cession  des  douanes 
et  de  ^administration  de  I'He  de  Lamu. 

III.  Les  questions  d'un  caractrre  prdjudiciel  ainei  rdsolues  et  le  ddbat 
^tant  amend  sur  le  terrain  des  engagements  qu'auraient  pris  les  Sultans 
de  Zanzibar  envers  les  deux  parties: 

Considdrant  qn  il   y  a  lieu  de  recherclier  si,  et  jnsqu'ii  quel  point,  les 

t^ngagements  invociuds  par  les  deux  parties  rdunissent  les  conditions  ndces- 

Maires  a  la  justification  de  leur  existence  et  de  leur  validitd; 

En  ce  qui  concerne  la  conii>agnie  allemande  de  Witu: 

Considdrant  <iue,  le  10  drcenibre  1887,  le  consnl  gdndral  d'Allemagne  et 

M.  Toppen,  reprdsentant  de  la  Compagnie  do  Witu,  ont  dt6  reyus  en  audi- 
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enoo  par  le  Saltan  Sayd  Bargash,  aadienoe  dont  le  coDsnl  gfyifnl  a  lendu 
oompte  ii  son  gonvernement  par  an  rapport  qui  n'eat  pas  prodait,  mats 
dont  le  nK^moire  allemand  termine  ranalyse  en  ceatemiea:  '' Le  r^mltat 
de  cet  entretitiu  d^velopp<^  peat  ^tre  r<^8nni<^  en  oe  sens  que  le  Saltan  «e 
d<^clarait  t^tru  inimMiatement  pr6t  (nofort  sich  bereit  erklirte)  ^  aocorder 
la  concession  pour  lee  lies  de  la  bale  do  Manda  k  Compagnie  de  Wita 
anssit^t  qne  Tautre  arrangement  livec  la  compagnie  orieutale  afrieaine 
allemande  siirait  concln,  et  qa'il  ne  d^sirait  oonnerver  sa  liberty  d'aotion 
qne  poar  la  fixation  de  Tan  on  de  I'antre  mode  de  rindemniser  en  argent;*' 
et  qne,  dans  sa  lettre  da  16  novembre  1888,  an  Saltan  Sayd  Khalifa,  le 
consal  gdn<^ral  s^exprime  ainsi :  "  Je  me  permets  de  rappeler  qne  sons  Sayd 
Bargash  ddjji  dee  nf^gociations  se  sent  ponreniTies  tendant  ^  ane  eonces- 
sion  des  lies  de  la  bale  de  Manda  i\  la  compagnie  allemande  de  Witn,  dont 
M.  Tuppen  est  lo  repr<^sentant  h  Lnmn ;  Sayd  Bargash  a  re^u  M.  Toppen 
en  ma  pr^^senco  et  11  s^est  montr^  priH  ii  prendre  an  semblable  engagement 
(Sayd  Bargash  hat  seine  bereitwilligkeit  ein  derartigee  abkommen  sa 
trefifen  ansgesprochen)  aussit^t  qne  la  convention  avec  la  oompagnie 
orieutale  alricaine  serait  arriv<^e  a  conclasion;" 

Attendn  qae  les  termes  dont  se  serait  servi  le  Saltan,  pris  dans  leor  sent 
natnrel,  impliqaeraient  I'intention  de  conclare  ane  convention; 

Qae,  ponr  transformer  cette  intention  en  ane  promesse  nnilat^rale  Ta- 
lant  convention,  Faecord  des  volontds  anrait  dt  se  manifester  par  la  pro- 
messe ex))reB8e  de  I'nne  des  parties,  Jointo  ii  Tacceptation  de  Fautie,  et  qae 
cet  accord  de  volont<^s  anrait  dA  porter  snr  les  <^l^ments  essentiels  qai  con- 
stitnent  I'objet  de  la  convention ; 

Attendn  (ine,  dans  nne  cspcce  telle  qne  celle  dont  il  s'agit,  la  prise  i 
fernie  des  douanes  et  de  radministration  d'nn  territolre  on  d*an  port  devait 
dtre  an  contrat  synallagmatiqne,  compreuant  de  la  part  da  baillenr  la  ces- 
sion do  Texercice  de  droits  Houverains  qui  ))eavent  £tre  formal^  de  ma- 
nicres  Iri'S  diverses  quant  i\  leur  objet  et  leur  dnrce  et  consistant  de  la 
part  du  preneur  en  nne  redevance  fixe  ou  proportionnelle ; 

Que  dans  les  paroles  attribu(^es  an  Sultan,  tellos  qn'elles  sent  r^somto 
par  Ic  m^moire  allemand  et  rcproduites  par  la  lettre  du  consul  g^n^ral 
d'Allema^ue  du  16  novembre  1888,  les  conditiones  essentielles  du  oontrat  i 
intervenir  ne  se  trouvent  pas  dc^'terniin^^es ; 

Attendn  qne,  si  aucune  lot  ne  prescrit  nne  forme  sp^ciale  poor  les  con- 
ventions entre  Etats  indc^ pendants,  il  n'en  est  pas  moins  oontraire  aux 
n  a^es  ioternationaux  dc  contracter  verbalement  des  engagements  de  cette 
natunt  et  de  cette  importance ; 

Que  Tadoption  de  la  forme  ^crite  s'lmpose  particnli^rement  dans  lee  rap- 
ports avec  les  gouvemcments  de  nati(ms  pen  civilis^ee,  qui  sonvent  n'at- 
tacbent  la  force  obligatoire  qu'aux  promcsses  faites  en  nne  forme  solennelle 
on  par  ccrit; 

Qne,  surtout  dans  Tesp^ce,  Texistence  d^ine  convention  verbale  devrait 
r<^Hultcr  de  stipulatiors  fonnelles  et  qn'ou  ne  ponrrait,  sans  grave  detri- 
ment pour  la  H(5cnritc  et  la  facilito  des  rapports  intemationaux,  la  d^dnire 
de  la  Himple  d<^cIaration  qn^on  est  pret  k  accorder  nne  concession; 

Attendn  qu'il  n'est  prodnit  d*aatres  pirces  <^crites  vers  r<^poqne  dont  il 
s'agit  que  la  b^ttrc,  en  date  du  21  novembre  1887,  par  laquelle  le  consul 
gdndral  d'Allemagne  a  transmis  au  Sultan  Sayd  Bargash  la  proposition  de 
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M.  Toppen  et  I'accas^  de  rdeeption  da  Sultan,  dat^  da  m^mo  joar,  et  qui 
ne  Be  pronon^ait  pas  sar  lo  fond ; 

Que,  entre  le  10  ddcembre  1887,  date  de  la  promenAo  qa'aarait  faite  le 
Saltan,  et  le  28  mars  1888,  date  de  sa  niort,  il  u'est  foarni  aucun  docameot, 
aacane  indication  <^orito  on  verbale  <Smanant  de  Sa  Haatesse  et  constatant 
on  impliqaant  son  assentiment  ii  la  proposition  da  reprdsentant  de  la 
Compagnie  Witn ; 

Que,  d'apr^s  Ics  assurances  r^it^r<Se8  du  Saltan  actnel  et  donnc^es  soit  au 
consul  g^ndral  d'Allemagne,  soit  au  consul  g6n<^ral  d'Angleterre,  on  n'au- 
rait  ddcouvert,  ni  dans  les  archives  du  sultanat,  ni  dans  lea  souvenirs  des 
eniployds,  aucune  trace  do  cet  acquiescement  et  ([ue,  eflt-on  retroav<^  les 
pi^ce8  <^crites  qui  viennent  d'dtre  mentionndes,  raocus^^  de  reception  du 
Sultan  Sayd  Bargash  aurait  t^moign^  qu'i^  leur  date  Sa  Hautesse  n'avait 
rion  prdjug^; 

Que,  d^B  lors,  quel  que  soit  le  sens  que  Ton  attache  aux  paroles  du  Sultan 
Sayd  Bargash,  la  preuve  de  I'oaverture  de  la  n<5gociation  a  seule  ^t^  admi- 
nistr^e;  qu'en  ce  qui  concernc  rengagement  lui-m6me,  sHl  en  est  fait  men- 
tion dans  la  lettre  que  le  consul  gon(^ral  d'Allemagne  a  cerite  au  Sultan, 
le  16  novenibre  1888,  et  s'il  est  rapport(^  dans  la  ddpSche  adress^^e  par  le 
ni^me  agent  li  son  propre  gouvemement  a  la  suite  de  Taudience  du  10 
ddcembre  1887,  il  doit  ^tre  de  princype^  en  mati^re  intomationale  comme 
en  tout  autre  et  tonte  question  de  bonne  foi  h  part,  qu'on  ne  peut  se  cr<^er 
de  titre  in  soi-m6me; 

Attendu  enfin,  quelque  digue  de  confiance  que  soit  Pagent  consulaire 
et  sa  bonne  foi  dtant  absolument  mise  hors  de  cause,  que  les  paroles  du 
Sultan  Sayd  Bargash  ont  6t6  prononc<5es  en  arabe,  recueillies  et  trajuites 
par  an  drogman  sans  qu'il  soit  possible  de  contr61er  la  fiddlit^^  de  cctte 
traduction  et  que  leur  interpretation  n'a  6t6  ni  confirmee  par  le  ddfunt 
Saltan,  ni  reconnne  par  sou  snceesseur. 

Par  oes  motifs: 

Nous  sommes  d'avis  que  la  preuv.e  de  Tengagement  qu'anrait  contract<^ 
le  Saltan  Sayd  Bargash  an  10  d<^oembre  1887  d'affermer  les  douanes  et 
radministratiun  de  Tile  de  Lamu  a  la  Compagnie  allemande  de  Witn  n^ost 
pas  foumie  i\  suttisance  de  droit,  et 

Que,  en  cons<^quence,  ladite  compagnie  ne  peut  fonder  aucun  droit  do 
pr<^f<^rence  ou  de  i)riorit<^  sur  les  declarations  du  Snltan  au  cours  de  I'en- 
tretien  qui  a  eu  lieu  i\  cette  date; 

Considerantqu'il  y  a  lieu  d'examiner  si  les  faits  accomplis  depuis  Fave- 
nement  du  Sultan  actuel  ne  sont  pas  venus  modifier  le  bien-fondd  de  ces 
conclusions; 

Attendu  que,  d^apres  le  mdmoire  allemand,  le  Saltan  Sayd  Khalifa  aurait 
declare  au  consul  general  d'AUemagne,  en  juin  1888,  qu'il  n'accorderait 
plus  aucune  concession  sanssNHre  entendu  avec  les  reprdsentants  do  TAlle- 
magne  et  de  FAngleterre  et  que,  d'aprcs  la  lettre  da  coosul  general  d'Alle- 
magne  au  Sultan,  en  d<i>te  du  10  novembre  snivant,  ce  dernier  Fanrait 
a88ur<$  qu^il  n^existait  pas  encore  de  proposition  anglaise  et  que,  s'il  s'eu 
produisait,  il  demanderait  a  Tavauce  I'opiniou  du  consul  gdndral  d'Alle- 
magne; 

Attendu  que,  dans  sa  lettre  du  12  Janvier  1889  au  dit  consul  general, 
Sayd  Khalifa  se  ddfeud  d'avoir  fait  ou  pu  faire  ces  declarations,  Terreur 
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pouvant  dans  son  opinion  provcnir  (Vun  malentendu  attribaable  an  drog- 
manat  vt  cine,  dnoH  sa  lettre  du  10  dn  momo  mois  au  consul  g<^n^fal  d'An- 
gleterre,  lettre  iu8<^roe  au  m(^moire  anglais,  8a  Hautesse  a  i^p^td  ses 
d<^n<^gation8 ; 

Que,  sans  luettre  en  quoHtion  la  bonne  foi  des  parties,  on  pent  et  on  doit 
reconnattre  que  los  declarations  dont  il  s'agit  n'aiiraient  pu  conf^rer  par 
elles-momes  ancun  droit  a  la  Conipagnie  de  Witu  sur  I'lle  de  Laniu,  et 

Que,  ail  snrpluH,  quant  :\  lenr  portre  a  d'antres  cgards,  elles  tomberaient 
par  leur  forme  sous  Tapplication  des  principos  ci  dessus  d<5veloppc8y 

Par  ces  motifs: 

Nous  soniiues  d'avis  (pie  les  faits  pastorieurs  s\  Tentretien  dn  10  dc^ccmbro 
1887  u'ont  pas  changtS  sa  port4^e,  telle  qu'elle  est  d6finie  dans  lea  conclu- 
sions procodentes ; 

Encequi  conceme  la  Conipagnie  impc'riale  anglaisede  rA&iquoorient>alo: 

Considorant  quo,  dans  le  syst^'uie  du  niomoire  anglais,  les  Snltans  de 
Zanzibar  auraieut,  den  1877,  constaninient  tenn  a  la  disposition  de  M.  Wil- 
liam Mackinnon,  de  sen  asnocioset  dc  la  future  conipagnie  britacuiqne  nne 
concession  de  territoires  comprcnant  Tile  dc  Lamu,  que  ladite  concession, 
loin  d'(^tre  jamais  rejctoe  ou  retiree,  aurait  ^W^  accept^^e  de  temps  en  temps 
pour  ce  (jui  concerne  certainos  parties  de  ces  territttires,  le  rest^,  et  partic- 
ulierement  Lamu,  ayant  (^tc  rcKcrvc  3\  la  disposition  nlt<^rieure  des  dites 
personnes  ot  do  la  dite  conipagnie ; 

Attendn  (pio  le  contrat  de  cession  qui  doit  servir  de  base  h  ces  promesses 
n'est  repr<^sent4^  qn'eu  un  projct  qui  iie  porte  ni  date  ni  signature; 

Que,  dans  cette  forme,  ou  ne  pent  y  voir  qu'une  proposition  faite  au 
Sultan  Sayd  Hargasli,  sans  (ju'il  soit  prouv*'  (pie  celle-ci  ait  ot<^  trausfomit'e 
en  une  concession  do  Sa  Hautesse  a  M.Mackinnon  ou  en  une  promesse 
g^nc^rale  de  ceder  radministration  du  sultanat  i\  la  conipagnie  anglaise, 
promesse  (pie  cette  societ*^  aurait  successivement  acceptce  pour  les 
diverses  parties  des  territoires  apparteuaut  au  Sultan; 

Qu'aucun  des  actes  posterieurs  allegut's  par  la  compagnie  anglaise  ue 
nientionne  directeiiient  et  clairement  ce  projet,  qui  n'a  rey^  aucun  com- 
mencement d'exf'CutioTi ; 

C^ue  le  tlMnoigna«J:(^  du  g(>u('ral  Mathews,  commandant  des  troupes  da 
Sultan,  t(^n»oignage  iiiacnt  au  uK'nioire  anglais  et  re^u  sous  sermeni,  le  25 
Janvier  1881),  rapj)elle  des  nvijociatious  entanu-es  environ  neuf  aus  aupam- 
vant  et  ]>our8uivies  Jusfpi'au  commeiicenieut  de  1887,  mais  ne  cite  aucuue 
convention  couclue  ]>endaut  cette  periode; 

Que  IVcrit  en  forme  soleunellc  remis  par  le  Sultan  Sayd  Bargasbau  con- 
sul gi'*n('ral  d'Angleterre,  h  la  date  du  G  di'cembre  1884,  eftt  6X4  inutile  si 
le  projet  de  1877  avait  eu  la  valeur  d'une  ])rome88e  contractnelle  liant 
absolnineut  le  Sultan  :\  IVgard  de  la  Compagnie  imperiale  anglaise; 

Qu'il  n'est  pas  possible,  a  Taide  des  doeuments  prodnits,  de  rattacher  ji 
ce  projer,  par  un  lien  direct  (Fou  resuUerait  Texecution  d'une  convention 
ant('rieure  ]>arfaite  et  val.ible,  les  lu'gociations  qui  ont  6t6  reprises  par 
M.Mackinnon  au  i>riii temps  di*  18X7; 

Attendn  que,  a  la  date  du  2*2  frvrier  1887,  le  Sultan  Sayd  Bargasb  adressa 
a  M.  Mackiniion  nu  tt'*l(''gnininie  par  le(piel  Sa  Hautesse  se  declarait  prete 
ii  lui  accorder  les  concessions  (pfil  (M.  Mackiniion)  avait  antx^rieuronient 
propos<^es  et  (|ue  cette  ofl're  a  etc  suivie,  le  21  mai,  de  la  conclusiou  d'uu 
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accord  conc<^daut  ii  la  Compagnie  imp<^riale  nnglaise  la  bancle  cotiore  de 
la  Wanga  k  Kipini ; 

Que,  dans  cct  accord,  il  n^est  fait  aucaiie  ineution  dos  territoires  situ^^s 
au  nord  de  Kipini  et  comprenant  Tile  de  Lanin; 

Qae,  ^  r<^gard  do  ceux-ci,  la  Compaguie  imp(^riale  anglaise  se  borne  }\ 
invoquer  le  tr'moiguage  du  g(^ndral  Mathews,  d<^clarant  qu'ii  sa  connaissanco 
ces  territoires  out  H6  offert^  par  le  Sultan  t\  M.  Maekinuon  eu  1887;  qn'il 
a  toujonrs  compris  qu'ils  out  6t6  r<^8erv<^H,  selon  le  d<^sir  de  M.  Mackinnon, 
pour  uno  conces^on  ultorieure,  et  qu'il  fut  envoy<^,  conime  reprcsentant 
du  Saltan,  faire  k  M.  E.  N.  Mackennie,  agent  de  la  Compagnie  impi^riale 
ani^laise,  nne  communication  verbale  Tautorisaut  h  informer  M.  Mackinnon 
que  tons  les  territoires  au  nord  de  Kipini  Ini  seraient  offerts  de  pr6f(6rence 
quand  ils  yiendraient  jiotre  afferuK^s  ou  credos; 

Atteudn  qu'ou  ne  pent  trouver  dans  le  message  verbal  dont  a  ^t6  charg<^ 
le  gi'^n^ral  Mathe\YH,  quelque  consideration  d'ailleurs  ([ue  pui^^se  m<^riter 
son  t<^moignage,  les  dl(^mcnts  d'une  promesse  actnelle  et  positive  de  faire 
nne  concession  dont  les  conditions  essentielles  seraient  saffisammcnt 
d^termin^es,  et 

Que,  quant  h.  ^acceptation  rdservc^e  on  anticip<^e  de  M.  Mackinnon,  elle 
ne  fait  I'object  de  la  part  du  g(^ndral  t^ue  d*une  appr<^ciation  puremeut  per- 
Bonnelle ; 

Attendu  que  le  t^>moignage  du  gcn<^ral  Mathews  est  en  concordance  avec 
le  t4^1<^gramuie  ci-dessus  cit(^  du  Sultan  Sayd  Bargash  quant  li  Fintention 
de  traitor  avec  les  Anglais  et  (]ne  cctte  intention  se  rotrouve  et  prend 
corps  dans  la  lettre  adressc^e  par  son  successeur,  le  20  aoftt  1888,  au  consul 
g<^,n<^ral  d'Angleterre ; 

Que  toutefois,  si  cette  derniere  lettre  constitue  un  engagement  politique 
de  gouvernement  ji  gouvernement  de  ne  point  c<^der  I'administration  du 
sultanat  it  d'autros  qu'ii  dcs  sujets  du  Sultan  ou  ;\  des  Anglais  ou  k  M.  Mac- 
kinnon pour  ce  qui  concerno  Zanzibar  et  Pemba,  on  n'y  rencontre  pas 
encore  la  promesse  directe  et  actnelle  de  cc^der  h  la  Compagnie  imp<^riale 
anglaise  ello-monie  tons  les  ])orts  du  Nord; 

Attendu  que  rintontion  de  traiter  avec  les  Anglais  est,  d'autre  part, 
exprinif^e  d'une  manit're  ovidente  dauH  la  lettre  de  Sayd  Khalifa  au  consul 
g<^n(^'ral  d'Allemagne,  en  date  du  12  Janvier  1889,  et 

Qu*il  n'y  a  pas  lieu  de  s'arreter  ^  I'objection  que  cette  dr^termination 
serai t  vici(^e  pour  avoir  en  une  cause  fausse,  s\  savoir  que  le  Sultan  Sayd 
Khalifa  ne  Taurait  prise  qu'en  raison  d'une  promesse  qu'il  croyait  avoir  6.t6 
faite  par  son  prodt'cesseur  a  la  socit^ti^  anglaise,  la  connaissanco  dela  com- 
munication faite,  le  22  f«n'rier  1887,  par  son  prc^d^^cesseur,  ainsi  que  des 
di^marches  faites  au  nom  de  celui-ci  par  le  g(^n(^ral  Mathews  ayant  pu 
b'gitimement  infiuer  sur  sa  rr^solution,  et  le  Sultan  ayant  pu  d'ailleurs  ne 
pas  se  d«''cider  d'apris  nn  mobile  unique,  ainsi  qu'il  ressort  de  sa  dite  lettre 
an  consul  g  "^ni^ral  d'Allemagno  et  do  celles  qu'il  a,  dans  le  cours  du  mf^rae 
mois,  adressi'^es  au  consul  gom'^al  d'Angleterre  et  qui  sont  reproduites  an 
m^moire  anglais; 

Attendu  que  Vintention  itdrativement  manifest<5e  par  le  Sultan  Saj'd 
Khalifa  s'est  traduite  en  fait  par  les  ndgociations  qui  s'ouvrirent  au  mois 
de  Janvier  1889  entrc  Sa  Ilautesse  et  M.  Mackensie,  mandataire  de  M. 
Mackinnon ; 
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Qae,  daDH  cee  iii^gociations,  lea  conditions  eBsentiellet  de  la  Tepiise  de 
rMlministration  et  dvn  douaiics  de  Vile  de  Lama  oni  6i6  poe^ee  et  d^liat- 
taeH  pour  la  premiiTe  fois  entre  lea  parties; 

Qae  Tacoord  des  volonU^s  H'est  6tabli  sur  tons  les  points,  ninsi  que  eels 
r^nlte  de  IVcliaDge  des  lettres  da  19  et  da  20  Janvier  1888  entre  le  Boltan 
et  M.  Mackensie,  coiubind  aveo  le  t4$16gramme  da  Soltan  k  M.  llnekinnon 
eu  date  da  30  da  m^nie  mois ; 

Mais  attenda  que  I'acto  ainsi  pi^pard  n'a  pas  re^a  la  siffnAtnre  dn  Saltan 
et  que  celui-ci  Pa  sabordonn^^e  h  la  lev<Se  d'an  obstaefs  qni  arrfttait  sa 
determination  d^tinitive. 

Par  ces  motifs : 

Nous  sommes  d'avis  que  le  8nltan  tet  rest^  mattre  de  disposer  de  Tezer* 
cico  de  ses  droits  souveraiiis  dans  les  limites  trao^es  par  la  lettre  de  son 
pr^ddcesseur  i\  sir  Jolm  Kirok  da  6  d^cembre  1884  et  par  celle  qa'il  a  Ini- 
m6me  adress^e  aa  consnl  g<^n<^ral  d'Angleterre  le  26  aoOt  1888,  et 

Que  la  Compagnie  imp<^riale  anglaise  de  TAfriqae  orientale  ne  prodoit 
ancnn  engagement  valableniont  pris  en  vers  elle  par  I'nn  des  Saltans  de 
Zanzibar  et  crdant  eu  sa  favour  un  droit  exclasif  k  la  reprise  dea  doaanss 
et  de  Fadministration  de  Tile  de  Lajnu; 

Consid<^rant  enfin  que  la  signature  de  la  convention  formal^  entre  le 
Sultan  Sayd  Khalifa  et  le  repr^sentant  do  la  Compagnie  imp^riale  anglaise 
de  TAfrique  orientale  n'a  6t6  diffdrde  qn'ii  raison  de  I'oppoaition  dn  eonsol 
gdn6ral  d'Allemagne ;  , 

£t  attendn  que  cette  opposition  sc  fonde  sur  le  droit  de  priority  rfolam^ 
par  la  Compagnie  allemunde  de  Witu,  droit  dont  la  r^lit^  a  fait  I'objet 
de  conclusions  pr<5cMento8, 

Par  ces  motifs : 

Nous  sommes  d'avin  que  Taccord  projet'^  entro  le  Saltan  Sayd  Kbalifa  et 
le  reprosentant  de  la  (.'Ouipagiiie  imp<^riale  auglaise  de  TAfrique  orientale 
an  8ujet  de  I'lh^  do  Lamu  pent  otro  fiigu<5  Hans  donner  prise  h  ane  opposi- 
tion fond^'O  en  droit. 

Fait  i\  Brnxolles,  en  doiiblt;  original,  lo  47  aofit  1889. 

B°tt  Lambkrmoxt. 

Bkuxkllkh,  le  17  aa^t  1889. 
Monsieur  le  Ministrk, 

Myloud.  Jo  romots  entro  les  maiuH  de  Votre  P^xccUence  la  sentence 
arbitrale  que  j'ai  i>rouoncde  an  hu  jot  de  Vile  do  l^ainu  en  acquit  da  mandat 
que  le  gouvernonu^nt  imp(^rial  allomand  et  lo  gouvemement  de  Sa  M^jest^ 
britanni(ie  m*ont  fait  rhonnour  do  nie  conf(^rer. 

Arbitre  ot  non  ni(^diatoiir,  j(^  n^avais  h  dire  <[ue  le  droit  et  ne  pouvais 
entrer  dans  le  domaine  ties  transactions. 

MaiH  si  les  <^tudeH  auxquclleH  j'ai  dft  me  livror  et  une  loyale  pens^  de 
conciliation  poiivaient  m\y  autoriser  anx  yeux  des  deux  gouvernements, 
je  consignoraiH  ici,  ii  titre  purciiient  pt^sonnol  et  sans  rentrer  dana  le  cercle 
rigonreux  do  ma  niiHsioii  juridiqne,  rimprossion  que  m'a  laiss6e  Pexamen 
des  faits  accomplis  ou  qui  s'accomplissent  dans  TAfrique  orientale  et  nn 
Ttru  qui  est  au  fond  de  uies  sentiments : 

En  1886,  TAllemagne  et  rAnglcterre,  dans  nn  esprit  de  commune  entente 
et  par  nn  accord  anquel  a  adhor<5  lo  Sultan  de  Zanzibar,  ont  r^^ld  lean 
droits  respectifs  dans  une  jiartie  iui]>ortant4)  de  TAfrique  orientale.    Cet 
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acte  ii'<5tait  pas  et  ne  poavait  6tre  complet:  il  correspondait  h  une  situa- 
tion  doimde  et  devait,  en  cinelque  sorte,  marcher  aveo  les  6vdnenieiit8.  Ce 
que  Ton  a  fait,  il  y  a  trois  aus,  pour  les  territoires  an  sad  da  Tana,  ne 
pourrait-ou  lo  faire  pour  ceax  qui  s'dtendeut  aa  nord  de  ce  fleuvef  Je  ne 
lue  permets  pas  de  trancher  cette  question.  II  appartient  aux  goaverne- 
raents  iut^ress^^s  de  Texaminer  et,  le  cas  <^c1i<^ant,  de  choisir  le  moment 
opportuu.  Sur  uu  si  vaste  th6A.tre,  il  existe  de  multiples  <51<^ments  de 
transaction.  Si  an  nouvel  accord  venait  h  les  coordonncr,  non  seulement 
on  pourrait  arriver  i\  des  combinaisons  r^solvant  les  difficulties  pr(:sentes 
dans  un  sens  r<^ciproqaemeut  avantageax,  mais  on  dliminerait  pour  I'avcnir 
la  source  m6me  des  dissidences  qai,  dans  T^tat  present  des  choses,  tendent 
ii  se  multiplier. 

Ces  r<^saltats  si  d^irables,  on  ne  peat  les  attendre  d'nn  jagenient  qui 
statue  en  droit  et  sur  an  cas  isol^ :  il  s^pare  les  int^r^ts  en  cause,  il  ne  les 
concille  pas;  11  peut  laisser  subsister  des  regrets,  il  ne  supprime  pas  le 
principe  de  competitions  capables  d'entraver  Tessor  d'oeuvres  civilisatrices 
pour  lesquelles  Tesprit  de  concorde  et  le  concoars  de  tontes  les  Energies 
bienfaisantes  sont  la  premiere  condition  de  sacct^s.  C'est  le  vceu  sincere 
de  I'arbitre  de  voir  les  deux  hautes  puissances  completer  sons  ce  rapport 
la  tiivhe  qni  lui  est  <^choe  ct  aboutir  k  un  compromis  g<5n^ral  digne  de 
leur  sagesse,  dlgne  de  la  sollicitnde  qa*elle8  manifestent  au  mSme  degr^ 
pour  les  graves  int^^rets  engages  dans  la  prise  de  possession  des  territoires 
africaii)s  par  les  nations  ne  r£urox>e. 

An  moment  oil  expire  ma  mission,  j'ai  h  ooeur  d'exprimer  encore  nne  fois 
ma  profonde  gratitude  pour  le  ti^moignage  de  confiance  dont  j'ai  4t6  Tobjet 
et  que  je  reporte  tout  entier  ^  mon  pays  et  k  son  Sonverain.  Permettez- 
moi  d'esp^rer,  monsienr  le  Ministre,  Mylord,  que  Votre  Excellence,  avec 
son  obligeance  si  parfaite,  vondra  bien  me  servir  d'organe  aupr^  da  gouv- 
emement  de  TEmpereur,  de  la  Reine. 

Je  saisis  avec  empresseinent  cette  occasion  d'ofifrir  &  Votre  Excellence 
les  a««surances  de  nia  haute  consideration. 

Bon  Lambermont. 

Son  Excellence  Monsieur  d'Alvenslebkn, 

Envoy4  Extraordinaire  et  Ministre  PlMpotentiaire  de  S.  M,  VEmpereur 
d^Allemagne,  Roi  de  Prwtse, 
Son  Excellence  Lord  Vivian, 

Envoy 6  Extraordiniare  et  Ministre  Pl^ipotentiaire  de  S,  M,  la  Reine  de 
Grande  Breiagne  et  d'Trlande^  Imp4ratr\ce  dee  Indes. 

Great  Britain  and  HaytL — By  a  protocol  concluded  in  1890  it  was  agreed 
to  submit  to  a  mixed  commission  consisting  of  a  British  subject,  a  Hay- 
tian  citizen,  and  an  umpire,  to  sit  at  Port  au  Prince,  claims  of  British 
subjects  against  Hayti  arising  on  or  after  Angast  5,  1888,  and  on  or  be- 
fore the  signature  of  the  protocol.  The  submission  embraced  (1)  claims 
relating  to  bills  or  orders  issued  to  pay  for  supplies  while  General  Legi- 
time exercised  power  at  Port  au  Prince,  as  well  as  those  relating  to  the 
emission  of  loans  by  that  general ;  (2)  claims  relating  to  damages  and 
injuries  suffered  by  British  subjects  as  well  in  the  provinces  as  at  Port 
an  Prince  at  the  hands  of  the  civil  or  military  authorities  of  Hayti  during 
the  then  recent  civil  war;  and  (3)  claims  for  services  rendered  under 
divers  heads  and  in  various  capacities  to  the  Haytian  Government,  and 
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for  which  that  govornment  ]iad  promised  to  pay.  In  addition  to  the 
clainiH  r<>gnlarly  within  itH  competiMicc^  the  mixed  commisaion  wsh  spe- 
cially empowered  to  dechire  on  its  conscience  whether  the  fires  at  Port  au 
Prince  of  the  4th  and  7th  of  Jnly  1888  were  lit  in  the  midst  of  a  riot,  or 
whether  they  were  ordered  hy  the  territorial  anthority  or  were  even  due 
to  the  fanlt  of  that  authority.  Claims  founded  on  ^'dommages-tnt^r^ts'' 
were  expressly  excluded  from  allowance  by  the  commission. 

The  commission  thus  provided  for  was  in  session  at  Port  an  Prince  in 
1892. » 

Great  Britain  and  Liberia. — In  1879  an  effort  which  began  several  years 
previously  for  the  arbitration  of  a  boundary  dispute  between  Great  Brit- 
ain and  Liberia  came  to  an  uuHuccessful  <'nd.  As  early  as  1871  the 
United  States  \\i\h  asked  to  appoint  an  arbitrator  in  the  matter.^  In  1878 
Commodore  Schufeldt  was  named.  He  arrived  at  Sierra  Leone  January 
19;  1879.  ^*  I  anticipate/'  he  said,  ''a  long  and  somewhat  tedions  discus- 
sion and  examination  of  this  boundary  ([uestion,  as  it  will  involve  the 
testimony  not  only  of  the  witnesses,  citizens  or  subjects  of  both  parties, 
but  apparently  nec<'88itate  the  examination  of  the  chiefs  and  head  men  of 
the  various  tribes  now  occupying  the  disputed  territory."^  The  investi- 
gation of  the  subject  was  begun,  but  the  commissioners  were  unable  to 
reach  an  agreement  as  to  the  submission  of  the  matter  to  the  arbitrator, 
and  Conmioilore  Schufeldt,  after  a  lengthened  detention  in  the  neigh- 
borhood of  Sierra  Leone,  was  compelled  to  depart,  leaving  his  mission 
unfulfilled.^ 

Oreat  Britain  and  Hexico. — By  a  convention  signed  .lune  26,  1866,  and 
ratified  November  19  of  the  same  year,  it  was  agreed  t*>  refer  to  a  mixed 
commission  the  claims  of  Hritish  subjects  a(;ainst  Mexico.'* 

Oreat  Britain  and  the  Netherlands:  Case  of  the  "Costa  Rica  Packet.**— By  a 
convention  signed  at  The  Hague  May  IH,  189;'),  the  governments  of  Great 
Britain  and  the  Netherlands  agreed  to  submit  to  ar1>itration  the  claims 
preferred  by  the  former  against  the  latter  growing  out  of  the  arrest  and 
pi*ecautionary  detention  in  the  Netherlands  Indies  of  Mr.  Carpenter,  mas- 
ter of  the  whaling  ship  Costa  liicn  Packet,  of  Sydney,  New  South  Wales. 
To  this  end  the  contracting  parties  agreed  **to  invite  the  government  of 
a  third  power  to  select  from  its  subjects  a  jurist  of  undoubted  reput<»" 
to  act  as  arbitrator.  An  invitation  was  accordingly  extended  to  the  Gov- 
ernment of  Russia,  which  named  as  arbitrMt(»r  Mr.  F.  de  Martens. 

The  original  claim,  as  laid  before  the  Tiritish  Goverinui'nt  through  the 
Government  of  New  Scmth  Wales,  amounted  to  £25,000,  of  which  £10.0(>0 

1  Mr.  Durham  to  Mr.  Ftwter,  No.  102,  dip.  series,  July  22,  1892,  MSS.  dis- 
patches from  Hayti. 

2  For.  Rel.  1871,  487;  Mr.  J.(*.  U.  Davis,  Acting  Secretary,  to  Mr.  Boker, 
September  29, 1S71 ;  Mr.  Fish,  Sec.  of  State,  to  Mr.  Boker,  Octolier  14,  1871: 
Mr.  Fish  to  Mr.  Heale,  Nov.  3,  1871,  MSS.  Dept.  of  State. 

^Mr.  Thompson,  Sec.  of  the  Navy,  to  the  Sec.  of  State,  Febrnary  28,   ' 
1879,  MS. 

"♦Mr.  Hunter.  Acting  Secretary,  to  Mr.  Thompson,  October  6,  1879,  MS. 
Doni.  Let.  CXXX.  145;  Mr.  Frelinghuysen,  Sec.  of  State,  to  Mr.  Chandler, 
February  2,  1883,  MS.  Dom.  Let.  CXLV.  424;  For.  Rel.  1879,  717. 

'•Br.  and  For.  State  Papers,  LVI.  7. 
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were  demanded  for  the  master  of  the  ship,  £10,000  for  the  owners,  and 
£5,000  for  the  crew.  May  17, 1893,  the  British  miniHter  at  The  Hague  was 
instrncted  to  ask  for  £2,500  as  personal  compensation  for  Captain  Carpen- 
ter, with  the  understanding  that  if  this  should  be  allowed  no  claim  on 
the  part  of  the  owners  or  the  crew  would  be  put  forward.  This  step  was,  it 
seems,  taken  without  reference  to  the  government  of  New  South  Wales, 
and  wben  it  became  known  an  agitation  was  started  in  the  colony  against 
the  action  of  the  imperial  government,  and  a  select  committee  of  the 
colonial  parliament  was  appointed  for  the  purpose  of  obtaining  more  de- 
taile<l  evidence  in  the  case.  The  finding  of  this  committee  was  indorsed 
by  all  the  Australian  colonies  through  their  agents  general  and  by  Canada 
through  her  high  commissioner  in  London.  As  the  result  of  these  meas- 
ures, the  British  minister  at  The  Hague  was  instrncted  to  accept  an  offer 
which  had  been  made*  by  the  Netherlands  Government  to  arbitrate  the 
claim  of  Captain  Carpenter,  if  that  government  would  consent  also  to 
refer  the  original  claim  of  the  master,  owners,  and  crew,  as  was  finally 
done.* 

In  the  papers  presented  to  the  arbitrator,  it  was  stated,  on  the  part  of 
the  British  Government,  that  on  January  24,  1888,  there  was  sighted  from 
the  Coata  Rica  Packet  what  at  first  appeared  to  bo  a  log,  but  was  after- 
wards ascertained  to  be  a  water-logged  derelict  prauw  (native  Malayan 
boat)  of  abont  a  ton  burden.  At  the  time  the  Coata  Rica  Packet,  accord- 
ing to  the  entries  of  latitude  and  longitude  in  her  log,  was  about  thirty-two 
miles  from  the  nearest  land.  Two  boats  were  put  off,  which,  finding  goods 
on  board  of  the  prauw,  towed  her  alongside  of  the  ship,  where  there  were 
transferred  from  the  prauw  to  the  deck  of  the  Coata  Rica  Packet  ten  cases 
of  gin,  three  eases  of  brandy,  and  a  can  of  kerosene  oil.  The  prauw  was 
then  cast  loose,  being  of  no  value.  The  brandy  and  gin  were  damaged  by 
sea  water;  but  the  crew  of  the  ship,  by  a  too  free  indulgence  in  them, 
soon  became  drunk  and  got  to  fighting  and  Captain  Carpenter  ordered  the 
whole  of  the  spirits  to  be  thrown  overboard.  This  was  done  except  as  to 
a  small  quantity  which  the  crew  secreted  in  the  ship's  hold. 

After  this  incident  the  Coata  Rica  Packet  continued  her  cruise.  From 
February  18,  1888,  to  the  third  of  the  next  month,  she  was  in  the  port  of 
Batjan,  in  the  Netherlands  Indies.  The  authorities  there  were,  as  the 
British  Case  stated,  informed  of  the  finding  of  the  prauw  and  of  the  tak- 
ing of  its  contents.  The  Coata  Rica  Packet  was  subsequently  in  other 
Dutch  ports,  in  1888  as  well  as  in  1889  and  1890.  On  the  night  of  Novem- 
ber 1,  1891,  being  again  on  a  whaling  cniine,  she  entered  the  port  of 
Ternate,  Netherlands  Indies,  to  obtain  provisions.  Here  Captain  Carpen- 
ter was  arrested  and  sent  to  Maciissar,  1,000  miles  distant,  on  a  charge  of 
theft,  in  having  seized  the  prauw  and  maliciously  appropriated  the  goods 
in  it.  He  was  imprisoned  at  Macassar  till  November  28,  1891,  when  he 
was  released  through  the  intervention  of  the  governor  of  the  Straits  Set- 
tlements. In  the  warrant  of  arrest  it  was  charged  that  the  alleged  crimi- 
nal act  was  committed  not  more  than  three  miles  from  the  island  of 
Boeroe,  residence  of  Amboyna.  The  evidence,  however,  showed  that  it 
was  at  least  fifteen  or  twenty  miles  from  land. 

On  the  facts  thus  averred  the  British  Case  maintained  that  the  whole 
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traosootion  ''  ocoarred  on  the  high  seas  and  ontside  Ketherlaad's  tocri- 
torial  waters; ''  that  the  acts  in  question,  being  ''done  on  the  high  aeaa 
by  British  subjects  belonging  to  n  British  ship  sailing  under  the  Britiih 
flag,  and  owned  by  British  subjects,"  and  "  actually  upon  a  British  ahip 
or  upon  her  boats,  and  operating  immediately  therefhimy''  were  '*  done 
within  the  exclusive  Jurisdiction  of  the  Britidi  Govennneni  and  British 
law  and  must  be  Judged  a(*cordingly ;"  that  the  laws  of  a  state  ''have  no 
application  to  foreignerH  beyond  the  territorial  limits  of  that  state^^  and 
that ''  in  ships  on  the  high  seas  no  one  is  suhject  to  any  Jurisdiction  but 
that  of  his  own  country  or  of  the  country  to  which  the  ship  belongs."  * 
The  British  Case  also  maintained  that  **  the  pranw  and  its  contents,  being 
found  derelict  on  the  ocean,  both  were  properly  the  subject  of  aalyage  at 
the  hands  of  the  master  and  crew  of  the  Co9ta  Bica  Paelwf  ;"*  and  that 
Captain  Carpenter  could  not,  upon  the  facts  in  the  pase,  have  been,  accord- 
ing to  British  law,  guilty  of  theft. 

On  the  whole  the  British  Case  maintained  that  the  proceedinga  against 
Captain  Carpenter  were  destitute  of  reasonable  cause  and  oppressive,  and 
demanded  damages  as  follows :  For  the  crew,  £8,000,  which  represented 
their  share  of  the  prospective  profits;  for  the  owners,  £16,094 18s.  lOd., 
representing  expenses  and  loss  of  anticipated  profits;  for  Captain  Carpen- 
ter, £7,500,  including  £2,000  for  loss  of  profits,  £600  for  expenaea  in  de- 
fense and  in  traveling,  and  £5,000  for  ''the  arrest  and  imprisonment^  the 
indignities,  mental  pain,  and  anxiety  suffered,  the  loss  and  injury  to  his 
reputation,  health,  and  credit,  loss  of  time,  et<s." 

The  Dutch  Government  in  reply  quoted  from  an  opinion  of  the  law  offi- 
cers of  the  Crown,  communicated  by  the  under  secretary  of  state  for  tlie 
colonies  to  the  agent  general  of  New  iSoath  Wales  in  London,  to  the  effect 
that  there  was  in  the  arrest  and  detention  of  Captain  Carpenter  **  nothing 
so  contrary  to  the  practice  of  civilized  nations  as  to  enable  Her  Miyesty's 
Government  to  found  thereon  a  claim  for  compensation;'*  that  Her  Miges- 
ty's  Government  '^should  not  put  forward  any  claims  for  compensation 
which  they  would  not  be  prepared  to  entertain  on  behalf  of  foreigners,^ 
and  that  that  government  had  no  right  ''to  question  in  the  case  of  British 
subjects  the  sufficiency  or  expediency  of  the  system  of  criminal  law 
ailopted  by  a  friendly  nation  for  the  governance,  within  its  dominions,  of 
all  persons  alilce."  ^ 

Although  the  law  offioerH,  starting  from  another  basis,  arrived  at  '*a 
slightly  different  conclusion**  with  reference  to  the  claim  of  Captain  Csr- 

*  Citing  Story,  Conflict  of  Laws,  8th  ed.,  sec.  539;  F.  de  Martens,  Traits 
de  Droit  Int.,  sees.  4, 78, 88, 96, 97;  Blnntschli,  Das  Modeme  Volkerrecht, 
sees.  317,  318,  339;  Le  Louis,  2  Dodson,  243;  Phillimore,  Int.  Law,  3d  ed. 
1.458;  Rose  r.  Himely,  4  Cranch,  279;  Wheaton,  Dana's  ed.  133, 109;  Hal- 
leck,  Int.  Law,  1. 206-7, 215 ;  Twiss,  Law  of  Nations,  Chap.  X.  sees  157-8; 
Hall,  Int.  Law,  4th  ed.  51, 264. 

3 The  Aquila,  1  Chr.  Robinson,  37;  The  King  in  his  office  of  Admiralty 
r.  Property  Derelict,  1  Haggard's  Adm.  383, 

3  This  opinion  of  the  law  officers  was  given  on  the  case  originally  pre- 
sented by  the  government  of  New  South  Wales,  and  before  the  investiga- 
tion and  report  of  the  select  conunittee  of  the  colonial  parliament  were 
made. 
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peuter  personally,  the  above-mentioned  words  were,  said  the  Datch  Reply, 
Hiifficient  to  condemn  the  entire  claim.  The  Dutch  Keply  ntated  that 
Captain  Carpenter  was  arrested  on  November  2,  1891,  by  virtue  of  a  deci- 
sion of  the  court  of  justice  at  Macassar  of  January  26,  1891.  By  this 
decision  Carpenter  wsw  ordered  to  be  arrested  and  prosecuted  for  the 
alleged  theft  in  1888.  He  was  sent  to  Macassar  on  the  6th  of  November, 
and  arrived  there  on  the  16th.  The  depositions  of  different  persons  had 
given  rise  to  the  '^presumption "  that  he  committed  the  crime  with  which 
he  was  charged.  By  the  law  in  force  in  the  Netherlands  Indies,  the  court 
of  justice,  in  the  ordinary  course  of  procedure,  made  preliminary  inquiries 
in  order  to  decide  whether  leave  to  prosecute  should  be  granted,  and  then, 
if  Huch  leave  was  given,  instituted  a  preliminary  investigation  (instriic- 
Hon)  in  order  to  decide  whether  there  was  ground  to  refer  the  matter  to 
the  court  for  a  hearing  and  trial,  or  whether  the  cc^mplaint  should  be  dis- 
missed on  the  ground  of  insufficiency  of  the  presumptions  or  on  any  other 
ground.  November  28,  1891,  the  magistrate  at  Macassar  moved  the  court 
of  justice  to  decide  that  there  was  no  ground  for  bringing  Carpenter  to 
trial,  and  that  he  should  be  liberated  on  the  ground  that  the  interroga- 
tories showed  that  at  the  time  when  the  goods  taken  out  of  the  prauw 
were  appropriated  the  vessel  was  more  than  three  miles  from  the  coast. 
On  this  motion  Carpenter  was  liberated  twelve  days  after  bis  arrival.  The 
proceedings  were  in  accg^dance  with  law.  If  the  judicial  authorities  at 
Macassar  were  to  be  reproached,  it  should  be  because  they  held  themselves 
to  be  incompetent  in  the  matter,  although  there  was  reason  to  contend 
both  that  the  goods  had  been  stolen  from  on  board  a  Netherlands  Indian 
vessel,  and  that  some  of  them  were  afterwards  sold  or  exchanged  on 
Netherlands  Indian  territory. 

But,  even  assuming,  said  the  Netherlands  Reply,  that  the  court  correctly 
decided  that  it  was  incompetent  to  deal  with  the  act  charged,  there  would 
be  no  ground  for  a  claim  of  indemnity.  No  indemnity  could  be  claimed  by 
the  subjects  of  the  state,  either  in  the  Netherlands  or  In  Great  Britain, 
'^on  the  sole  ground  that  the  presumptions  were  not  sufficient  to  warrant 
arrest.''  Neither,  therefore,  could  a  foreigner  establish  such  a  claim.^ 
The  Netherland  Reply  also  suggested  that  even  if  the  act  charged  had 
taken  place  more  than  three  miles  from  the  shore,  it  did  not  follow  that 
it  was  committed  outside  of  territorial  waters;  that  such  waters  were 
restricted  to  a  distance  of  three  miles  from  the  shore  only  when  that  limit 
was  fixed  by  law  or  by  an  international  convention,  and  that  the  extent 
of  jurisdiction  might  be  established  on  the  basis  of  the  well-known  propo- 
sition of  Bynkershoek — "Terrae  dominium  iiniturubi  finitur  armorum  vis.^' 
In  further  support  of  the  right  of  the  Netherlauds  Indies  authoritiee  to  in- 
quire into  the  case,  a  charge  of  crime  within  their  jurisdiction  having 
been  presented  to  them,  the  Dutch  Reply  referred  to  Pradier-Fod6r(^, 
Traitd  do  Droit  International  Public,  V.  534-^36. 

The  British  Government  in  a  new  memorandum,  in  answer  to  the  Dutch 


*  F.  de  Martens,  Trait<^.  de  t)roit  International,  I.  447-448;  Pasquale 
Fiore,  Nuovo  Diritto  Internazionale,  1.  sees.  648,649,678;  Pradier-Fod^rd, 
Traits  de  Droit  lutemational  Priv(^,  I.  sec.  200;  Funck-Brentano  et  Sorel, 
Precis  dn  Droit  des  Gens,  226 ;  Stoerk  in  v.  Holtzendorff,  Enoyclopaedie 
der  Rechtswissenschaften,  1300,  sec.  38. 
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Reply,  contended  that  upon  the  proofs  submitted  by  the  Datoh  GoTdrn* 
inont  there  was  no  evidence  before  the  colonial  authorities  to  make  oat  such 
a  case  of  reasonable  Hiispicion  as  would  have  justified  Captain  Carpenter's 
arrest ;  that  the  statementi)  of  the  witnesses  who  were  examineil  prior  to  the 
issuance  of  the  order  of  arrest  were  altogether  inconsistent  with  the  asser- 
tion that  the  pramv  was  more  than  three  miles  from  land,  and  failed  to 
establish  the  identity  between  the  pranw  found  and  the  pranw  lost;  and 
that  the  statement  of  the  Dutch  (jovernment  that  there  was  no  remedy  for 
Captain  Carpenter  under  its  municipal  law  only  proved  the  neceMlty  of 
intervention  by  the  British  (iovernnient,  and  the  international  obligation 
of  the  Netherlands  Oovernnient  to  repair  the  wrong  which  was  actoally 
done. 
The  arbitrator  rendered  the  following  award: 

[TraDRlalion.] 

*'In  virtue  of  the  high  duties  of  arbitrator  conferred  by  supreme  order 
of  my  august  master,  His  Majesty  the  Emperor  Nicholas  II.  of  All  the 
Russias,  F.  de  Martens,  privy  councillor,  pi-rmanent  member  of  the  coun- 
cil of  the  Russian  ministry  of  foreign  affairs,  and  emeritus  professor,  in 
accordance  with  the  convention  of  the  16th  May  1895,  concluded  between 
the  Government  of  Her  Majesty  the  Queen  of  Great  Britain  and  Ireland, 
Empress  of  India,  and  the  Government  of  Her  Majesty  the  Queen  of  the 
Netherlands,  on  the  subject  of  the  diAerence  which  has  arisen  between 
the  two  governments  in  respect  of  the  detention  of  Mr.  Carpenter,  captain 
of  the  Australian  whaler  the  Coaia  Jlica  Packet — 

**  Having  duly  examined  and  maturely  weighed  the  documents  which 
have  been  produced  on  either  side  with  regard  to  the  indemnity  claimed 
by  the  Government  of  Her  Britanni<*  Majesty  from  the  Government  of  the 
N(^therlands  on  behalf  of  Captain  Carpenter,  and  the  officers,  crew,  and 
owners  of  the  vessel  ('osta  Jiica  Packet^— 

^*  Animated  by  a  sincere  desire  to  justify  the  great  honor  which  has  been 
conferred  on  me  by  an  impartial  and  scrupulous  decision,  and  taking  into 
account  the  principles  of  international  law  applicable  to  the  dispute 
which  has  arisen  between  the  two  high  contending  governments,  in  order 
to  fix  the  amount  of  the  indemnity  due  by  the  (iovernraent  of  the  Nether- 
lands on  account  of  the  damages  sutl'ered  i)er8onally  by  Captain  Carpen- 
ter, of  the  Costa  Rica  Packet,  as  well  as  those  that  may  be  proved  to  have 
been  suffered  by  the  oilicers,  crew,  and  owners  of  the  aforesaid  vessel,  as 
a  necessary  consequence  of  the  precautionary  detention  of  Mr.  Carpenter. 

"  I  pronounce  the  following  award  of  arbitration: 

"Considering  that  the  right  of  sovereignty  of  the  state  over  territorial 
waters  is  determined  by  the  range  of  cannon  measured  from  the  low-water 
mark ; 

''That  on  the  high  seas  even  mcrch  uit  vessels  constitute  detached  por- 
tions of  the  territory  of  the  state  whoso  Hag  they  bear,  and,  consequently, 
are  only  justiciable  by  their  respective  national  authorities  for  acts  com- 
mitted on  the  high  seas; 

"That  the  state  has  not  only  the  right  but  even  the  duty  of  protecting 
and  defending  its  nationals  abroad  by  every  means  authorized  by  intei> 
national  law,  when  they  are  subjected  to  arbitrary  proceedings  or  injuries 
committed  to  their  ]>rejudice; 
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*'That  the  sovereignty  of  the  state  aud  the  independence  of  the  judicial 
or  administrative  anthorities  coald  not  prevail  to  the  extent  of  arbitrarily 
suppressing  the  legal  security,  which  ought  to  be  guaranteed  no  less  to 
foreigners  than  to  natives  in  the  territory  of  every  civilized  country; 

*^  Whereas  the  prauw,  floating  derelict  at  sea,  and  taken  possession  of  in 
January  1888  by  Mr.  Carpenter,  the  captain  of  the  Coita  Rica  Packety  was 
seized  by  him  incontrovcrtibly  outside  the  territorial  waters  of  the  Dutch 
Indies; 

**  Whereas  the  appropriation  of  the  cargo  of  the  aforesaid  prauw  by  Mr. 
Carpenter  having  taken  place  on  the  high  seas  was  only  justiciable  by 
English  tribunals,  and  in  nowise  by  Dutch  tribunals; 

^*  Whereas  even  the  identity  of  the  above-mentioned  derelict  with  the 
lost  xirauw  belonging  to  M,  Frieser  is  in  nowise  proved; 

'^Whereas  the  authorities  of  the  Netherlands  Indies,  who  had  arrested 
Mr.  Carpenter  in  November  1891  on  the  charge  of  his  having  committed 
the  act  in  1888  outside  the  territorial  waters  of  the  Netherlands  Indian, 
abandoned  of  their  own  accord,  by  the  decision  of  the  Macassar  council 
of  justice,  dated  the  28th  November  1891,  the  prosecution  of  the  acouscil, 
and  irrefutably  established  by  this  action  the  illegality  of  his  detention, 
as  well  as  of  his  forced  transference  from  T^rnate  to  Macassar;* 

'*  W^hereas  all  the  papers  and  deeds  produced  go  to  prove  the  absence 
of  any  real  cause  for  arresting  Mr.  Carpenter,  and  conflrm  his  right  to  be 
indemnified  for  the  losses  sustained  by  him; 

"  Whereas  the  treatment  to  which  Mr.  Carpenter  was  subjected  in  prison 
at  Macassar  appears  to  be  unjustifiable  in  view  of  his  being  the  subject  of 
a  civilized  state,  whose  detention  was  only  a  precaationary  measure,  and 
that,  consequently,  this  treatment  entitles  him  to  a  fair  compensation ;  > 

'' Whereas  the  nnjustiflable  detention  of  Captain  Carpenter  caused  him 
to  miss  the  best  part  of  the  whale-flshing  season ; 

**  Whereas,  on  the  other  hand,  Mr.  Carpenter,  on  being  set  free,  was  in 
a  position  to  have  returned  on  board  the  ship  Costa  Rica  Packet  in  January 
1892  at  the  latest,  and  whereas  no  conclusive  proof  has  been  produced  by 
him  to  show  that  he  was  obliged  to  leave  his  ship  until  April  1892  in  the 
port  of  Temate  without  a  master,  or,  still  less,  to  sell  her  at  a  reduceil 
price; 

*'  Whereas  the  owners  or  the  captain  of  the  ship  being  under  an  obliga- 
tion, as  a  precaution  against  the  occurrence  of  some  accident  to  the  cap- 
tain, to  make  provision  for  his  being  replaced,  the  mate  of  the  Coata  Rica 
Packet  ought  to  have  been  flt  to  take  the  command  and  to  carry  on  the 
whale-fishing  industry; 

''And  whereas,  thus,  the  losses  sustained  by  the  proprietors  of  the  ves- 
sel Coata  Rica  Packet^  the  officers,  and  the  crew,  in  conse<|uence  of  the  de- 
tention of  Mr.  Carpenter,  are  not  entirely  the  necessary  consequence  of 
this  precaationary  detention ; 


'  Mr.  Carpenter,  as  stated  in  the  British  Case,  was,  on  his  arrival  at 
Macassar,  ''placed  in  gaol  after  being  subjected  to 'public  and  gross  in- 
dignities, and  imprisoned  in  a  cell  for  '  condemned  Europeans.' '' 

It  seems  that  Mr.  Carpenter  was  an  American  by  birth,  who  had  been 
naturalized  in  the  British  dominions.  (Mr.  Quinby  to  Mr.  Greshani, 
Jane  28,  1894,  MS.  Despatches  from  the  Netherlands.) 
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"  Whereas,  in  bo  far  m  the  indemnity  to  l>e  paid  to  Captain  Carpenter, 
the  cffloiire,  crew,  and  ownem  of  the  vessel  Ca$ia  Biea  PocM  ia  oonoemed, 
the  documents  produced,  and,  in  particular,  the  expert  opinion  to  whieh 
recourse  has  been  had  at  Brussels,  do  not  furnish  the  necessary  elementi 
for  fixing  the  nnionnt,  and  whereas  a  sufficient  indemnity  will  haye  been 
given  them  by  granting  the  sum  of  3,150^  to  Captain  Carpenter,  the  aom 
of  1,6002.  to  the  ofTioers  and  crew,  and  the  sum  of  3,8001.  to  the  owners  of  the 
vessel  Costa  Mioa  Packet — 

"  For  these  reasons : 

"  I  declare  the  Government  of  Her  Mijesty  the  Queen  of  the  Netherlands 
responsible,  and  I,  consequently,  fix  the  indemnity  to  be  paid  at— 

"The  sum  total  of  3,1502.  to  Captain  Carpenter. 

"The  sum  total  of  1,600Z.  to  the  officers  and  crew. 
.     *<  The  sum  total  of  3,800/.  to  the  owners  of  the  vessel  Co$ta  Bica  Packel^ 

*' With  interest  on  nil  these  damages  at  the  rate  of  5  per  cent  perannnnii 
ftom  the  2nd  November  1891,  the  date  of  the  illegal  arrest  of  Captain 
Carpenter,  and  I  put  the  expenses  at  the  total  sum  of  2502.,  to  be  paid  by 
the  Government  of  Her  Mt^jesty  the  Queen  of  the  Netherlands. 

"Done|tt  St.  Petersburgh,  in  duplicate,  the  13th  (25th)  February,  1897. 

''Maktbns." 

March  3, 1897,  the  Dutch  minister  at  London  transmitted  to  the  Brittih 
Government,  in  payment  of  the  foregoing  awanl,  the  sum  of  11,082/,  7t.  6tf., 
the  receipt  of  which  was  on  the  same  day  duly  acknowledged. 

Great  Britain  and  Niearagna. — Award  of  tho  Emperor  of  Austria  as  to  th« 
interpretation  of  the  treaty  of  Managua.' 

[Translation.] 

"We,  FranciH  Joseph  the  First,  by  the  grace  of  God,  Emperor  of  Austria, 
King  of  Bohemia,  &c.,  and  Apostolic  King  of  Hungary : 

*' Whereas  the  Goveniment  of  Hor  Britannic  Majesty  and  the  Govern- 
ment of  Nicaragua  have  consented  to  submit  to  our  arbitration  the  qnet- 
tion  in  dispute  1)etween  them  of  the  interpretation  of  certain  articles  of 
the  treaty  of  Managua,  signed  on  the  28th  January  1860,  and  whereas  we 
declared  ourselves  willing  to  accept  the  office  of  arbitrator  in  this  matter, 
we  have  come  to  the  following  decision,  based  on  one  of  the  three  legal 
opinions  which  were  drawn  up  and  submitted  to  us  at  our  request : 

"Article  I.  The  sovereignty  of  the  Republic  of  Nicaragua,  which  was 
recognized  by  Articles  1.  and  II.  of  the  Treaty  of  Managua  of  the  28th  Jan- 
uary 1860,  is  not  full  and  unlimited  with  regard  to  the  territ-orj"  assigned 
to  the  Mosquito  Indians,  bnt  is  limited  by  the  self-government  conceded 
to  the  Mosquito  Indians  in  Article  III.  of  this  treaty. 

^'Article  II.  The  Republic  of  Nicaragua,  as  a  mark  of  its  sovereignty,  is 
entitled  to  hoist  the  Hag  of  the  Republic  throughout  the  territory  assigned 
to  the  Mosquito  Indians. 


>  See  Mr.  Evarts,  Sec.  of  State,  to  Mr.  Kasson,  MS.  Inst,  to  Austria,  August 
1,  December  18,  and  December  26, 1879,  and  .June  4, 1880.  This  award  and 
the  accompanying  opinion  have  become  obsolete  as  the  result  of  the 
formal  and  voluntary  incorporation  of  the  Mosciuito  Indiana  into  tbe 
Republic  of  Nicaragua.     (For.  Rel.  18U4.  App.  1. 354-363.) 
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''Article  III.  The  Republio  of  Nicaragaa  is  entitled  to  appoint  a  com- 
missioner for  the  protection  of  its  sovereign  rights  throughout  the  terri- 
tory assigned  to  the  Mosquito  Indians. 

''Article  IV.  The  Mosquito  Indians  are  also  to  be  allowed  to  hoist  their 
flag  henceforward,  but  they  must  at  thi)  same  time  attach  to  it  some  em- 
blem of  the  Hovenqgnty  of  the  Republic  of  Nicaragua. 

"Article  V.  The  Republic  of  Nicaragua  is  not  entitled  to  grant  conces- 
Hions  for  the  acquisition  of  natural  products  in  the  territory  assigned  to 
the  Mosquito  Indians.     That  right  belongs  to  the  Mosquito  Government. 

"Article  VI.  The  Republic  of  Nicaragua  is  not  entitled  to  regulate  the 
trade  of  the  Mosquito  Indians,  or  to  levy  duties  on  goods  imported  into 
or  exported  from  the  territory  reserved  to  the  Mosquito  Indians.  That 
right  belongs  to  the  Mosquito  Indians. 

"Article  VII.  The  Republic  of  Nicaragua  is  bound  to  pay  over  to  the 
Mosquito  Indians  the  arrears  of  the  yearly  sums  assured  to  them  by  Article 
V.  of  the  Treaty  of  Managua,  which  arrears  now  amount  to  30,859  dol.  3  c. 
For  this  purpose  the  sum  of  30,859  dol.  3  c,  deposited  in  the  Bank  of  Eng- 
land, together  with  the  interest  accruing  thereto  in  the  meantime,  is  to 
be  handed  over  to  the  British  Government.  The  Republic  of  Nicaragua  is 
not  bound  to  pay  back-interest  ("  Verzugszinsen'')  on  the  sums  in  arrear. 

"Article  VIII.  The  Republic  of  Nicaragua  is  not  entitled  to  impose 
either  import  or  export  duties  on  goods  which  are  either  imported  into 
or  exported  from  the  territory  of  the  free  port  of  San  Juan  del  Norte 
(Grey  town). 

"The  Republic  of  Nicaragua  is,  however,  entitled  to  impose  import 
duties  on  goods  on  their  conveyance  from  the  territory  of  the  free  port  of 
Grey  town  to  the  territory  of  the  Republic,  and  export  duties  on  their  con- 
veyance from  the  territory  of  the  Republic  to  the  free  port  of  San  Juan 
del  Norte  (Grey town). 

"Given  under  our  hand  and  seal  at  Vienna. 

"  Francis- Joseph. 
"July  2,  1881." 

[Legal  Opioiun  on  which  the  Award  wuh  based — Translation.] 

"In  order  to  appreciate  and  settle  the  differences  that  have  arisen  be- 
tween Her  Britannic  Majesty's  Government  and  that  of  the  Republic  of 
Nicaragua  respecting  the  interpretation  of  some  articles  of  the  treaty  con- 
cluded by  them  at  Managua  on  the  28th  January  1860,  it  is  necessary  to 
recapitulate  as  succinctly  as  possible,  in  so  far  as  they  bear  upon  the 
declaration  of  the  award,  the  complicated  relations  and  the  conflicting 
claims  which  existed  before  that  treaty  was  drawn  up  and  which  led^ 
its  conclusion. 

"(The  following  exposition,  apart  from  the  materials  contained  in  the 
controversial  documents  of  the  two  governments,  is  based  upon  the  works 
cited  below:  Martens- Sam wer,  Recueil  G^^ndral  de  Trait<?s,  Tome  XV. 
pp.  158-250;  Von  Reden,  Das  Mosquito-Gebiet,  in  Petermann's.Geograph- 
ischen  Mittheilungeu,  185H,  p.  250  sq. ;  Samwer,  Die  GebietsverhiiltnisHe 
Centralamerika's,  ebrnda,  p.  257  s<i. ;  Scherzer,  Wanderungen  durch  Nica- 
ragua, Honduras,  und  San  Salvador,  1857;  P.  L^^vy,  Notas  G^ograficas  y 
Econf^micas  sobre  la  Ropublica  de  Nicaragua,  Paris,  1873.) 

"The  rightful  sovereignty  ov<^r  the  territory  inhabited  by  the  Mosquito 
Indians  on  the  east  coast  of  Central  America  along  the  Caribbean  Sea, 
but  not  exactly  defined  inland,  hod  been  long  in  dispute.    On  the  one 
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side  it  was  claimed  by  those  republics  which  had  broken  loose  from  Si>ain 
in  the  third  decade  of  the  present  century,  and  which  founded  their  claim 
to  the  Mosquito  territory  upon  their  succession  to  the  rights  of  the  mother 
country.  The  Spanish  Crown  had  claimed  from  of  old  the  sovereignty 
over  the  Mosquito  Indians,  and  tliis  claim  was  expressly  put  forward  by 
a  decree  in  the  year  1803  regulating  the  territorial  demarcation  and  the 
administrative  distribution  of  the  coast  territory.  But  as  neither  Spain 
nor  the  colonies  which  had  fallen  away  from  her  aud  attained  independ- 
ence had  actually  exorcised  the  pretended  rightful  sovereignty,  and  con- 
sequently the  asserted  occupation  lacked  the  essential  element  of  taking 
possession  in  fact,  the  Moscjuito  Indians  were  able  to  maintain  not  only 
their  actual  freedom,  but  also  their  logislative  Independence,  and  to  act 
as  a  separate  community.  As  such  the  Mosquito  Indians  entered  into 
commercial  and  international  violations,  especially  with'  England.  The 
relations  with  that  i>ower  reach  back  to  the  time  immediately  after  the 
con<iuest  of  Jamaica,  in  the  second  half  of  the  seventeenth  century.  They 
led,  in  the  year  1720,  to  a  formal  treaty  between  the  governor  of  Jamaica 
and  the  chieftain,  styled  '  king/  of  the  Mosquito  Indians,  and  finally 
took  the  shape  of  int'Crnational  ])roti'ction.  This  protectorate  of  Eng- 
land's was,  however,  contested  not  only  by  the  Central  American  Repub- 
lics, but  also  by  the  United  States  of  North  America,  and  all  the  more 
keenly  inasmuch  as  the  greatly  coveted  regions  at  the  mouth  of  the  River 
San  Juan  had  ar(iuire<l  considerable  importance  in  reference  to  commer- 
cial policy,  owin^  to  the  intended  construction  of  an  interoceanic  canal 
for  the  connection  of  the  Atlantic  and  Pacific  oceans. 

*'  \Vh<'n  the  Mosquito  Indians,  by  the  aid  of  England,  after  several  vicis- 
situdes,  ha<l  <iot  possession,  in  the  year  1><48,  of  the  important  seaport 
t^wn  of  San  .hian  <lel  Norte  (Grevtown),  at  the  mouth  of  ihe  San  Juan 
River,  warlike  complications  threatened  to  break  out  with  the  United 
States,  under  whose   ])iotection  the  Republic  of  Nicaragua   had   placed 
itself.     In  order  to  avert  these  ilangers,  and  to  obtain  a  basis  for  a  uniform 
policy  of  abstention  on  the  i)art  of  Knglau<l  and  of  the  United  States  iu 
regard  to  the  regions  along  the  intended  interoceanic  canal,  the  two  states 
concluded    the  so-called    Hulwcr-Clayton   Treaty   in   April   1850   (Case, 
Appendix,  ]>p.  (19  »<{.),  which,  however,  became  itself  a  starting  point  for 
fresh  disputes.     England  now  sought  to  obtain  by  negotiations  with  the 
United  States  the  groundwork  for  an  arrangement  of  Central  American 
affairs,  and  especially  for  (letormining  the  fate  of  the  Mosquito  ludiaus, 
9  well  as  the  j>olitical  jiosition  of  the  important  sea]>ort  town  of  San  Juan 
del  Norte  ((Jreytown),  and  with  this  view  in  the  first  place  to  secure  defi- 
nite results  by  a  treaty  with  the  Unite<l  States,  to  which  both  states  were 
to  endeavor  to  get  the  adhesion  of  the  Kepnblic  of  Nicaragua.     This  wa* 
the  origin  of  the  so-called  Cram]»ton- Webster  Treaty  in  April  1852  (Mar- 
tens-Samwer,  Kecueil  de  Trait<'s,  Tome  XV,  pp.  195  sq.),  wherein  England 
tacitly  renounced  the  protectorate  of  the  Mosquito  Indians,  and  by  the 
provisions  of  which  the  whole  of  the  Mos(|uito  territory  situated  within 
the  bounds  of  Nicaragua  was  to  come  under  the  sovereignty  of  the  repub- 
lic, but  without  any  exa<'t  demarcation  of  the  territory  that  should  remain 
to  th<?  Mosquito  Indians  in  absolute;  and  independent  sovereignty  (Article 
I.).    The  grounds  of  this  treaty  were  not.  however,  accepted  by  Nicaragua. 
The  republic  would  not  allow  the  Mosfpiito  Indians  even  a  partially  iude- 
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peodent  territory^  but  wished  to  see  the  whole  coast  placed  under  its 
sovereignty.  As  further  negotiations  with  the  United  States  did  not 
attain  the  desired  end,  and  as,  in  particular,  a  treaty  concluded  in  the 
year  1856  (the  so-called  Clarendon-Dallas  Treaty — Case,  Appendix,  pp. 
72  sq.)  was  not  rati  lied,  England  adopted  the  course  of  direct  negotia- 
tions with  the  Kepublic  of  Nicaragua,  and  linally  concluded  the  Treaty 
of  Managua  on  the  28th  of  January  1860,  which  contains  an  adjustment 
of  the  conflicting  interests  and  claims.  For  the'historical  comprehension 
and  proper  realization  of  that  treaty,  the  previous  treaty  negotiations 
between  England  and  the  United  States  are  not  without  importance. 

*'  II.  In  the  Treaty  of  Managua  the  protectorate  over  the  Mostiuito  dis- 
trict was  expressly  g^ven  up  by  England  (Article  I.  par.  2),  the  sovereignty 
of  the  Republic  of  Nicaragua  over  the  whole  district  of  the  Mosquito 
Indians  lying  within  its  bounds  was  acknowledged  under  the  conditions 
and  engagements  specified  in  the  treaty  (Article  I.  par.  1),  whilstan  exactly 
defined  territory  was  assigned  and  reserved  to  the  Mo6<iuito  Indiana  (Arti- 
cles II.  VIII.),  within  which  they  are  to  enjoy  the  right  of  self-govern- 
ment (Article  III.). 

**  The  dispute  between  the  two  governments  refers  to  the  connection  with 
each  other  of  the  coexistent  sovereignty  and  self-government,  the  purport 
and  extent  of  the  domination  appertaining  to  the  republic  on  the  one 
side,  and  on  the  other  the  self-regulation  conceded  to  the  Mosquito  Indians. 

*'  An  unprejudiced  consideration  of  the  case  as  it  stands  leads  to  the  fol- 
lowing results: 

**  The  sovereignty  over  the  whole  region  of  the  coast,  always  claimed  by 
the  Republic  of  Nicaragua,  has  been  acknowledged  by  the  treaty.  The 
separation  of  a  part  of  that  region  for  the  maintenance  or  constitution 
of  an  entirely  independent  community  of  the  Mosquito  Indians,  abso- 
lutely free  with  respect  to  political  and  international  relations,  and  such 
as  was  contemplated  in  the  treaty  negotiations  between  England  and  the 
United  States,  has  not  been  carried  out. 

"In  place  of  the  internaiional  relation  of  protection  heretofore  existing 
a  relation  of  political  subjection  has  been  created;  the  Mosquito  Indians, 
m  place  of  their  former  protector  ( England),  have  got  a  ruler  (the  Republic 
ot  Nicaragua),  under  wlioae  political  power  and  authority  they  are  placed. 

**  Bat,  on  the  other  hand,  an  exactly  defined  territory  is  assigned  to 
the  Mosquito  Indiains,  and  they  have  still  the  right  of  self-government 
within  it. 

**  The  territory  so  reserved  to  the  Mos<iuito  Indians,  and  therefore  usually 
called  'Mosquito  Reserve/  forms  an  integral  and  inseparable  component 
of  the  aggregate  territory  of  the  republic,  a  political  appurtimance  of  the 
main  country. 

*'  In  this  region,  closed  and  parted  of)',  the  Mosquito  Indians  have  to  lead 
their  own  life  and  provide  for  their  own  national  existence.  This  terri- 
tory, though  i)ermanently  belonging  to  the  Republic  of  Nicaragua,  is  to 
be  considered  as  primarily  an<l  immediately  a  territory  owned  by  Indians, 
as  the  country  of  the  Mosijuitos.  Tliis  also  follows  indirectly  from  the 
prohibition  against  the  cession  of  this  tract  of  land  by  the  Mosquito 
Indians  to  a  foreign  person  or  power  (Article  II.  par.  3).  The  Mosquito 
Indians  are  not  allowed  to  make  over  the  dominion  of  their  country 
anyone  else. 

5627— VOJL.  o m 


4958        INTERNATIONAL  ARBITRATIONS.  • 

''Within  and  apon  this  territory  tlie  Mosquito  Indiftiu  aro  allowed  'tiie 
right  of  governing  according  to  their  own  oastoms  and  aecording  to  any 
regulations  which  may  Arom  time  to  time  be  adopted  by  them^  not  incon- 
sistent with  the  sovereign  rights  of  the  Republic  of  Nicaragua,  ibemaelves 
and  all  persons  residing  within  such  district.  Subject  to  the  above-men- 
tioned reserve,  the  Republic  of  Nicaragua  agrees  to  respect  and  not  to  in- 
terfere with  such  customs  and  regulations  so  established,  or  to  be  eatalH 
lished,  within  the  said  district.'  (Article  III. )  When  we  ooma  to  OTamine 
and  interpret  this  treaty  stipulation  impartially,  wo  can  havdly  do  otlier- 
wise  than  admit  that  the  concession  of  self-government  in  the  sense  of 
self-legislatiun  and  self-administration  is  involved  in  it.  This  result 
necessarily  follows  also  from  the  stipulation  of  Article  IV.,  aecoxding  to 
which  the  Mosquito  Indians  are  not  to  be  prevented  at  any  time  'fhun 
agreeing  to  absolute  incorporation  into  the  Republic  of  Nicaragua  on  the 
same  footing  as  other  citizens  of  the  republic,  and  ftom  snljeoting  them- 
selves to  be  governed  by  the  general  laws  and  regulations  of  the  repub- 
lic, instead  of  their  own  customs  and  regulations.'  So  long  as  this  shall 
not  have  taken  place,  aud  the  efforts  of  the  Republic  of  Nicaragua  in  thii 
respect  have  hitherto  been  fruitless,  the  Mosquito  Indians  have  not  been 
completely  incorporated  with  the  Republic  of  Nicaragua,  they  do  not 
stand  on  the  same  footing  as  the  other  subjects  of  the  republic,  they  are 
not  amenable  to  the  general  laws  and  regulations  of  the  republic,  but 
they  govern  themselves  acconling  to  their  own  customs  and  laws;  until 
the  date  of  such  voluntary  agreement  dies  inceriu$  an  et  giMiiido,  the  incor- 
poration of  the  Mosquito  district  into  the  territory  of  the  republic  is  a 
relative  and  incomplete  incorporation.  The  Mosquito  Indians  arc  conse- 
quently in  a  ]>e('uliar  poBition  guaranteed  to  them  in  conformity  with 
treaty ;  their  territory  is  a  district  exempt  from  the  legislation  and  ad- 
ministration of  the  republic,  and  forms  an  absolute  legislative  and  admin- 
istrative sphere  of  their  own.  This  local  self-government  is  the  last  rem- 
nant of  the  freedom  aud  self-dependence  claimed  and  exercised  by  the 
Mosquito  Indians  for  centuries. 

*'Tliis  self-government  can  not,  of  course,  extend  to  foreign  affairs,  inas- 
much as  the  ^Mosr|uito  Keserve'  forms  a  political  and  international  whole 
with  the  Kepul»li(5  of  Nicaragua.  The  Mosquito  Indi.'lns  have,  therefore, 
no  ri«i^ht  to  enter  into  relations  or  conclude  treaties  with  foreign  states,  or 
to  send  or  receive  envoys,  or  to  wage  war  or  make  peace.  But  their  self- 
government  does  extend,  according  to  the  general  purport  and  eonooptiou 
of  Article  III.,  to  the  whole  range  of  internal  aflairs,  in  the  regulation  of 
which  the  Kepuhlic  of  Nicaragua  has  undertaken  not  to  interfere. 

''The  position  which  the  Ciovernment  of  the  Republic  of  Nicaragua  takes 
up  and  seeks  to  maintain  in  its  controversial  writings  can  not  l»e  Justified. 
'  *'Tho  government  of  the  republic  denies  that  'une  autonomic  vt^ritable, 
une  autonomio  st^parce  du  reste  de  la  Kcpublitiue'  (Rdponse,  pp.9,  12) 
was  conceded  to  tht^  Mosquito  Indians.  According  to  the  view  of  that 
government  its  inherent  sovereignty  is  absolute  and  entire  ('pleino  et 
absolue,'  R<^ponHe,  pp.4, 10),  even  in  regard  to  the  Mosc|uito  district,  and 
the  republic  is  entitled  to  enforce  its  dominion  to  the  full  meaning  and 
extent  thereof  even  on  the  Mosquito  soil  (*  d'etre  pratiquoment  souverain," 
Exposed,  pp.  4, 49-51,  r>3),  to  enjoy  ])lenary  use  of  paramount  and  govern- 
mental rights  involved  in  sovereignty  ('de  nommerses  employ<Ss,  d'uu>'rir 
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ties  ports  do  met,  de  d<^terminer  lea  droits  do  Doaano  ....  en  au  mot,  d'y 
dtablir  comnie  dans  toutes  les  antres  parties  de  la  nation,  la  constitution, 
et  les  lots  de  la  Republic/  R^ponse,  p.  10),  and  has  only  to  refrain  from 
any  encroachment  on  the  national  customs  and  municipal  usages  (' us  et 
coutumes')  of  the  Mosquito  Indians  (Exposd,  pp.5, 43;  R^^ponse,  p.  12). 

''This  assertion  is  in  direct  contradiction  -with  Articles  I-IV.,  wherein 
the  sovereignty  of  the  republic  is  recognized  only  in  a  limited  form  ('sub- 
ject to  the  conditions  and  engagements  specified  in  the  present  treaty'), 
and  It  is  stipulated  that  the  'general  laws  and  regulations  of  the  repub- 
lic' are  not  binding  for  the  Mosquito  Indians,  to  whom  is  conceded  the 
right  of  governing,  not  only  themselves,  but  all  persons  in  general  resid- 
ing in  Mosquitia.  It  is,  moreover,  in  indirect  contradiction  with  Article 
v.,  whereby  the  subvention  from  the  republic  is  also  granted  for  the  main- 
tenance of  the  government  authorities  of  the  Mosquitoes,  '  for  tlie  main- 
tenance of  the  authorities  to  be  constituted  under  the  provisions  of  Article 
III.'  The  assertion  of  the  government  of  the  republic  contains  a  thor- 
oughly gratuitous  and  unjustifiable  anticipation  of  the  absolute  incorpo- 
ration and  complete  equalization  of  the  Mosquito  Indians  with  the  rest 
of  the  subjects  of  the  republic,  which  is  reserved  in  Article  IV.  for  a  future 
voluntary  agreement. 

'*If  the  government  of  the  republic  declares  its  opinion  that  the  tribe  of 
Mosquito  Indians  is  an  exhausted  and  degenerate  race,  incapable  of  edu- 
cation and  development,  and  that  therefore  the  talents  and  presumptions 
required  for  self-government  are  lacking  (Response,  pp.  4,  9),  it  may  be 
said  on  the  other  band  that  impartial  authors,  well  acquainted  with  the 
facts,  are  not  altogether  of  that  opinion;  that  the  Republic  of  Nicaragua 
has  promised  the  ten  years'  subvention  for  the  purpose,  amongst  others, 
of  promoting  '  the  social  improvement'  of  the  Mosijuito  Indians  (Article 
v.);  that  they,  in  case  of  the  absolute  incorporation,  so  much  striven  for 
by  the  Republic  of  Nicaragua,  are  at  once  to  enjoy  the  same  rights  as  all 
other  citizens  of  the  republic  (Article  IV.);  and  that,  according  to  the 
statement  of  their  chief,  a  number  of  schools,  etc.,  have  already  been 
established  (Case,  p.  52),  whilst  nothing  has  apparently  been  done  for 
improving  the  position  of  those  Mosquito  Indians  who  live  outside  the 
reserved  territory,  and  are  completely  incorporated  with  the  Republic  of 
Nicaragua.  However  that  may  be,  this  consideration  ought  at  the  time 
to  have  prevented  the  government  of  the  republic  from  concluding  the 
treaty  of  Mantigua  on  such  grounds;  it  ought  to  have  followed  the  exam- 
ple of  the  Republic  of  Honduras  in  its  treaty  with  England,  concluded  at 
Coniayagua  on  the  28th  November  1859,  wherein  no  separate  territory  was 
reserved  for  the  selt'-governmeut  of  the  Mosquito  Indians  within  the  juris- 
diction of  that  republic,  but  their  absolute  incorporation  and  immediate 
unconditional  equalization  with  the  rest  of  the  subjects  of  the  Republic 
of  Honduras  were  definitely  fixed.     (Articles  II.  and  III.) 

"The  appeal  of  the  Nicaragnan  Government  to  the  legal  status  of  the 
Indians  within  the  United  States  of  North  America  is  likewise  inappli- 
cable. According  to  the  evidence  of  Kent  (Commentaries  6n  American 
Law,  5th  edition,  1844,  vol.  III.,  p.  378  sq.),  the  Indian  tribes  in%orth  Amer- 
ic<i  have  always  been  treated  'as  free  tin d  independent  tribes,  govern 
by  their  own  laws  and  usages,  under  their  own  chiefs,  and  competent 
act  in  a  national  character  and  exercise  self-government,  and,  while 
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ing  in  their  own  territories^  owing  no  allegiance  to  the  manioipsl  Iaws  of 
the  whites'  (p.  384).  They  have  oconpied  a  position  of  protection  under 
the  United  States,  and  have  been  oon8idere<l  and  treated  as  'dependent 
allies.'  (Kent,  pp.  383,  385;  Whenton,  EK^ments  de  Droit  International, 
1^18, 1.,  p.  50  sq. ;  Beach-Lawrence,  Commentaire  snr  lee  Elements  de  Droit 
International  de  H.  Wheatou,  1868,  I.,  p.  264  sq.;  Calvo,  Le  Droit  Inter- 
national, 3<l  edition,  1880, 1.,  sec.  69,  p.  178  sq.;  EUttiman, Das Kordamer- 
ikanische  Bnndesstaatsrecht,  I.,  1867,  p.  1  sq.).  It  is  but  quite  lately  that 
(3d  March  1871)  the  CougrcHH  at  Washington  has  decided  that  the  Indian 
tribes  are  in  future  no  longer  to  be  regarded  as  independent  nationsi  and 
that,  without  prejudice  to  tho  validity  and  operation  of  the  treaties 
already  concluded,  no  more  treaticH  of  alliance  are  to  be  concluded  with 
them  (ReviHcd  Statutes  of  the  United  States,  1873-74,  sec.  2079,  p.  366). 
Moreover,  considering  the  diversity  of  geographical  and  ethnographical 
circumstances,  it  is  quite  impossible  to  draw  a  parallel.  Whilst  tiie  Indian 
tribes  in  the  United  States  live  everywhere  in  inclosed  districts  and  sar- 
ronnded  by  an  immense  unmixed  white  population  that  overwhelma  them, 
the  Mos(inito  Indians  (about  6,000  in  number)  inhabit  a  separated  strip  of 
coast,  and  the  Republic  of  Nicaragua  itself  has  but  a  feeble  and  mixed 
population  (Arom  250,000  to  300,000  inhabitants,  half  Ladinoe,  one-third 
Indians,  one-sixth  mulattoes  and  blacks).  (Martin,  The  Statesman's  Tear- 
Book,  1874,  pp.  543, 544;  Wappaus,  Handbuch  der  Geographie  des  Ehemali- 
gen  Spanischen  Mittol-und  Siidamerika,  1870,  p.  33-^;  Mayer,  Conversa- 
tions-Lexirou,  3d  edition,  Art.  Nicaragua  und  Mosquito-Kttste.)  The 
result  of  the  foregoiug  diHcussiou  and  statement  is  that  the  Republic  of 
Nicaragua's  Hovereignty  over  the  diKtrict  of  the  Mosquito  Indians  is  not 
complete  and  unlimited,  but  that  it  is  restricted  and  circumscribed  by  the 
right  of  self-government,  conceded  to  the  Mosquito  Indians  (Article  I  of 

the  Draft'). 

''This  connection  of  tho  Republic  of  Nicaragua  with  the  'Moaquito Re- 
serve* may  bo  shortly  described  in  the  phrase  'La  R^pnbliqne  r^g^e, 
mais  elle  ue  gouverne  pas.' 

"It  must  be  acknowledged  at  once  that  tho  Republic  of  Nicaragua,  ns 
a  sovereign  of  tho  Mosquito  district,  is  entitled  to  hoist  the  flag  of  the 
republic  as  a  sign  of  its  dominion  ('en  sigue  de  souverainetiS')  in  the  ter- 
ritory of  the  Mosquito  Indians  ( Draft,  Article  II. ).  Nor  does  the  the  Eng- 
lish Government  oppose  this  claim  of  the  government  of  the  republic 
(Kxpos<^,  p.  55;  Counter  Case,  p.  8,  No.  16),  although  it  forms  an  item  of 
complaint  in  tho  memorial  of  the  chieftain  of  the  Mosquito  Indians  (Case, 
p.  52).  It  must  likewise  be  ackuowlod<;ed  that  the  Republic  of  Nicaragns 
has  the  right  to  appoint  a  commissioner,  who  has  to  see  that  the  Mosqnito 
government  does  not  go  beyond  its  province  and  encroach  upon  the  sov- 


'  "P.  L<^vy  says  much  the  same  in  his  work,  Notas  Geogr^ficas  y  £con6- 
micassobre  la  Reptiblica  de  Nicaragua  (Paris,  1873),  published  with  the 
approval  and  pecuniary  aid  of  the  Nicaraguan  Government.  His  observa- 
tion, p.  400,  is:  "In  regard  to  Nicaragua,  by  the  Managua  convemiUm  9k€ 
has  taken  the  place  of  England  in  the  protectorate  of  the  Moequitoei,  bui  on  tkt 
expreee  condition  that  they  shall  acknowledge  her  sovereignty,  Thefonner  Kin$ 
tf  Jilewfielde,  or  hie  lawful  eucceesors,  retain  a  purely  adminietrative  amthorU$ 
thejuriediction  that  we  have  indicated  above**  (t.  c,  the  Aloequito  BeierM),' 
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creign  rights  of  the  republic  (Article  III.;  Draft,  Article  III.).  But  this 
commissioner  must  not  meddle  with  the  internal  affairs  of  the  Mosquito 
Indians,  or  exercise  any  jurisdiction  in  the  Mosquito  district.  In  so  far 
as  the  Nicaraguan  presidential  decree  of  the  6th  January  1875  (Case,  p. 
82)  is  in  contradiction  with  this,  it  must  therefore  cease  to  take  effect. 

''The  Mosquito  Indians  can  not  well  he  forbidden  from  using  thoir  old 
flag  still.  But  they  must  connect  therewith  a  sign  of  the  sovereignty  of 
the  Kcpublic  of  Nicaragua,  to  which  they  are  subject,  in  order  that  this 
connection  with  the  pariimount  authority  may  be  generally  recognizable 
(Draft,  Article  IV.).  This  is  the  more  imperative,  inasmuch  as  even  states 
which  only  exercise  a  prot-ectorate  have  insisted  that  the  protected  state 
should  exhibit  a  sign  on  its  flag  denoting  the  protective  connection  ('as 
a  mark  of  the  protection  0. 

''Thus,  the  Ionian  Islands,  so  long  as  they  were  under  the  protectorate 
of  England,  had  to  indicate  that  connection  on  their  flag  (Phillimore, 
Commentaries  upon  International  Law,  I.  p.  96,  sq.). 

''III.  Self-administration  comprises  in  itself  the  people^s  own  admiuis- 
tratration  of  their  economical  affairs.  It  is  just  where  material  interests 
are  concerned  that  the  right  of  self-government  assumes  special  practical 
importance. 

"The  Mosquito  Indians  have  to  provide  from  their  own  means  for  all  the 
requirements  of  their  separate  natioual  existence  and  all  the  costs  of  their 
self-government.  They  have  to  procnre  those  means  for  themselves,  and 
can  only  derive  them  from  the  natural  produce  of  their  territorry  and  the 
most  profitable  disposal  thereof.  The  cession  to  them  of  a  territory  of 
their  own  naturally  includes  the  right  of  employing  it  to  their  own  ad- 
vantage. In  consequence  of  the  separate  territorial  and  governmental 
position  conceded  to  the  Mosquito  Indians,  the  district  reserved  to  them 
forms  a  department  economically  dependent  upon  itself. 

"As  a  necessary  consequence  of  this,  the  Mosquito  government  must  have 
the  right  of  granting  licenses  for  the  acquisition  of  the  natural  products 
of  its  territory  (wood,  caoutchouc,  gum.  cocoanuts,  minerals,  etc.)  and 
that  of  levying  dues  on  such  products. 

"  It  would  be  against  the  universal  principles  of  justice  that  he  to  whom 
the  ground  belongs  should  not  be  entitled  to  reap  the  produce  of  it  him- 
self or  to  transfer  the  collection  of  such  produce  to  others  for  a  consider- 
ation. The  utilization  of  the  Mosquito  soil  can  but  belong  to  the  Mos- 
quitoes only;  therefore  the  Republic  of  Nicaragua  can  not  be  considered 
as  entitled  'de  delivrer  des  patentes  pour  Texploitation  des  produits  natu- 
rcls  de  la  Mosquitia,'  and  thus  deprive  the  Mosquitoes  of  their  source  of 
revenue  (Draft,  Article  V.).  The  pretension  to  such  a  right  on  the  part  of 
the  government  of  the  republic  (Expose^  p.  49,  sq.)  rests  upon  a  confusion 
of  the  political  idea  of  a  sovereignty  with  the  notion  of  a  private  right  of 
ownership. 

"As  the  Mosi^uito  Indians  constitute  a  community  endowed  with  its  own 
self-government,  under  the  dominion  of  the  Republic  of  Nicaragua,  they 
mast  be  considered  as  also  entitled  to  carry  on  their  trade  according  to 
their  own  regulations  (Article  III.),  and  if  they  should  deem  it  expedient, 
for  the  purpose  of  creating  a  revenue,  to  levy  duties  on  goods  that  are  im- 
ported into  or  exported  from  their  district,  they  may  do  so. 

"If  the  government  of  the  Republic  of  Nicaragua  claims  these  rights 
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for  the  repiiblio  'en  sa  <|iiulit<^  de  Hoaverain/  and  asserts  its  privilege  'de 
r<^glfiiDen tx^r  le  ronimerco  extt'ritmr  de  la  ''RefrervaMosqaita/'der^glemen- 
tor  lo  caliot:i>i;e,  d'ouvrir  et  de  fermer  ceiix  des  ports  poar  lesqaels  I'nne  on 
Tantre  de  ces  mesuroH  lui  paralt  opportune'  (Kxpos^, pp.51, 63),  'd'impo- 
Her  les  droits  j];on<^raiix  d'importation  et  d*oxportation  dans  le  territoire  de 
la  reserva  *  (Kxp08<^,  ])p.  52, 53),  this  is  only  a  couseqoence  of  its  radically 
erroneons  notion  that  the  Republic  of  Nicaragua  is  entitled  to  the  full 
and  unlimited  exercise  of  the  rights  of  sovereignty  even  over  the  Mos- 
quito territory.  The  assertion  that  the  republic  has  a  right  'd'appliqner 
dons  le  territoire  de  la  reserva  les  droits  g(^n<^raux  qui  r^gisaent  lesaatTes 
parties  do  la  r^publique'  (£xpos<^,  p.  6:^)  is  altogether  contrary  both  to 
Articles  III.  and  IV'.  of  the  treaty,  whereby  the  'general  laws  and  regula- 
tions of  the  republic'  are  not  binding  in  the  Mosquito  district,  and  to  the 
right  of  self-government  guaranteed  to  the  Mosquitoes,  for  that  undoubt- 
edly comprises  the  excluHive  right  of  self-taxation,  both  direct  and 
indirect. 

''In  juHtification  of  its  claim  to  impose  a  duty  on  goods  imported  into 
Greytown  and  intended  for  consumption  in  the  Mosquito  district  on  their 
reex]>ortation  by  sea  from  that  port,  the  government  of  the  Republic  of 
Nicaragua  appeals  to  the  final  clause  of  Article  VII.,  whereby  the  consti- 
tution of  San  Juan  del  Norte  (Greytown)  as  a  free  port  is  not  to  prevent 
the  Republic  of  Nicaragua  from  levying  the  usual  duties  on  goods  in- 
tended for  consumption  within  the  territory  of  the  republic;  for,  as  the 
Mosquito  district  also  belongs  to  the  territory  of  the  republic,  the  latter 
must  therefore  be  entitled  to  levy  a  duty  on  the  goods  exported  to  Mos- 
quitia  from  the  free  port  (Jreytown  (Expos^^,  pp.  52,  53;  Ri^ponse,  p.  18). 
But  the  Avords  'territory  of  the  republic/  in  the  final  clause  of  Article 
VII.,  which  does  not  refer  at  all  to  the  connection  of  Nicaragua  with  Moe- 
quitia,  can  not,  any  more  than  in  Article  V.,  paragraph  2,  bear  the  significa- 
tion of  the  whole  territory  (jf  the  republic;  they  are  only  to  bo  understood 
aH  the  proper  territory  of  the  republic,  exclusive  of  the  *  territory  reserved 
for  the  Indians'  (Article  VIII.).  Moreover,  the  levying  of  a  duty  is  in- 
compatible with  the  free  port  character  of  (ireytown  (No.  V.). 

'*  The  apprehenHion  of  the  government  of  the  Republic  of  Nicaragua  that 
the  duty-free  importation  of  goods  into  the  Mosquito  district  would  cause 
or  encourage  smuggling  in  the  other  parts  of  the  republic  (Expos<5,  p.  51) 
is  met  by  Her  Britannic  Majesty's  Government  with  the  objection  that  the 
frontier  parts  of  the  Mos<inito  district  are  quite  impassable  (Counter  Case, 
p.  28,  No.  IKi).  Were  this  not  the  case,  the  Republic  of  Nicaragua  would 
have  no  alternative  but  to  establish  an  immediate  customs  line.  The  dif- 
ficulty or  impracticability  of  such  an  undertaking  can  not  derogate  from 
the  right  of  the  Mosquito  Indians  as  once  for  all  settled  by  the  Treaty  of 
Managua. 

"It  must  therefore  be  allowed  that  the  Republic  of  Nicaragua  is  not  en- 
titled to  regulate  the  trade  of  the  Mos<]nito  Indians,  or  to  levy  import  or 
export  duties  on  goods  which  are  imported  into  or  exported  from  the  Mos- 
quito district  (Draft,  Article  VI.)  Articles  1.  and  II.  of  the  Nicaraguan 
presidential  decree  of  4th  October  18(U  (Case,  p.  82),  which  are  in  contra 
diction  with  this,  must  consequently  cease  to  take  effect. 

**  IV.  In  Article  V.  of  the  Treaty  of  Managua  the  Hepublic  of  Nicaragua 
undertook  to  pay  the  Mosqnito  Indians  an  annuity  of  $6,000  for  the  terra 
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of  ten  years,  for  the  purpose  of  improving  their  social  position  and  of  main- 
taining their  goverument  authorities  constituted  in  virtue  of  Article  III. 
This  annuity  was  to  be  paid  half-yearly  at  Greytown  to  a  person  empow- 
«^red  by  the  chieftain  of  the  Mosquitoes  to  receive  it,  and  the  first  install- 
ment was  to  be  paid  six  months  after  the  exchange  of  ratifications  of  the 
Managua  Treaty.  This  said  exchange  was  eft'ected  on  the  2d  Angust  1860, 
in  Loudon. 

''  Tho  payment  of  the  annuity  was  irregular,  and  soon  ceased  altogether. 
Wheu,  in  November  1865,  the  chieftain  of  the  Mosquito  Indians  died,  and 
his  cousin,  a  boy  of  11  years  old,  was  proclaimed  his  successor,  the  Re- 
public of  Nicaragua  refused  to  recoguize  him.  It  is  not  necessary  to  in- 
quire here  whether  there  were  good  grounds  for  the  refusal,  or  whether  it 
wa.s  to  serve  as  a  welcome  pretext  for  withholding  the  payments  of  the 
subveution.  Tho  said  chieftain  afterward  died  (since  1875),  and  no  ob- 
jection has  been  raised  against  the  legitimacy  of  his  successor.  Now,  as 
the  objects  for  the  attainment  of  which  the  subvention  was  promised  are 
still  the  same  as  they  were  before,  and  as  the  payment  thereof  is  attached 
to  no  conditions  whatever,  there  can  be  no  doubt  that  the  Republic  of 
Nicaragua  must  be  declared  liable  for  the  payment  of  the  arrears  to  the 
amount  of  $30,859.03.  This  suui  has  meanwhile  been  deposite<l  by  the  Re- 
public of  Nicaragua  in  the  Bank  of  England  on  condition  (Case,  p.  78) 
that  upon  the  delivery  of  an  award  for  payment  it  is  to  be  made  over 
to  the  British  Government  for  the  benefit  of  the  Mosquito  Indians  (Praft, 
Article  VII.). 

**  When  the  Government  of  the  Repnblic  of  Nicaragua  intimates  the  de- 
sire to  have  the  sum  deposited  in  the  Bank  of  England  paid  over  to  itself, 
in  order  that  the  said  sum  may  be  duly  applied  for  the  benefit  of  the  Mos- 
cpiito  Indians,  inasmueh  as  no  one  can  be  in  a  better  position  to  judge  of 
what  is  to  be  done  than  'le  Souverain  dans  ses  domaines,  et  qne  lo  terri- 
toire  de  Mosquitia  se  trouvant  dans  les  limites  et  sous  la  jurisdiction  do 
la  R<^publi<]ue,  il  est  de  son  devoir  tie  s'enquorirde  ses  besoins  pour  y  sub- 
venir  autant  quo  possible,  prenant  toutes  les  mesures  qui  peuvent  con- 
tribuer il  ravaucement  moral  etau  progres  materiel  de  ce  district'  (Rt^ponse, 
11.  16),  it  firHt  of  all  overlooks  tho  fact  that  the  subvention  is  not  only  to 
serve  for  the  improvement  of  tho  social  position  of  the  Mosquitoes,  but 
also  for  the  maintenance  of  their  own  government  authorities.  The  Nic- 
araguan  Government  hereby  seeks,  in  a  way  that  is  radically  inadmissible, 
to  take  tho  placo  of  the  Mostjuito  government,  whovse  own  business  is 
independently  to  attend  to  and  provide  for  the  concerns  and  interests  of 
the  Mosquitoes.  For  even  in  tlu^  treaty  which  the  Republic  of  Honduras 
concluded  with  Great  Britain  at  Comava'^ua  on  the  28th  November  1859 
it  was  stipulated  that  tho  ten  ye.ars'  subvention  of  $5,(X)0  a  year  to  be 
furnished  by  the  said  republic  for  tho  improvement  of  the  intellectual 
and  material  position  of  the  fully  incorporated  Mosquitoes  should  be  paid 
to  their  chieftain  (Article  III,  par.  2). 

'*Tho  Republic  of  Nicara;;na,  however,  can  not  be  called  upon  to  pay 
back-interest  on  the  subvention  sum  in  arr<;ar.  The  subvention  is  not, 
indee<l,  as  the  Government  of  tlie  Republic  of  Nicaragua  Witimates  (Re- 
ponse,  p.  18),  a  pure  donation  ("un  don  gratuit,  un  present'),  inasmuch 
as  it  was  more  properly  i>roniised  '  in  consideration'  of  the  manifold  ad- 
vantages which   were  secured  to  the  republic  in  the  treaty  and   have 
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a<'('riie(l  tberofroiii.  Riioh  as  tho  relin<|iiiHhnient  of  the  proteotorato  on  tbe 
part  of  Ku;cl<t"<lr  a"<1  tho  roro^nitioii  of  the  repablic*8  sovereignty  over 
the  whole  MoBi|uito  district,  iucluding  the  town  of  Son  Jaan  del  Xorte 
(Grey  town),  liut,  though  the  Huhvontion  has  not  tbe  cliariftcter  of  a  pare 
donation,  Htill  it  has  tlie  characttT  of  remnnerating  liberality,  and  tbe 
0([uitah1e  nature  of  Huch  an  obligation  prechulcs  the  liability  for  the  pay- 
niont  of  back-inter<'Ht  (Draft,  Article  VII.). 

'* V.  As  is  gfuerally  acknowledged  in  theory  and  practice,  the  essenceof 
a  free  port  couHists  in  this,  that  all  giKkls  iniporteil  and  exported  theretu 
free  and  without  ])ayni(*nt  of  duty  r«*main  within  the  Jarisdiction  of  the 
port  itself,  either  to  bo  sold  or  roii8inne<l  tber(>,  or  to  be  again  exporteil 
therefrom  to  a  ])lace  in  the  interior  or  abroad.  A  free  port,  which  be- 
longs to  tbe  t«*rritory  of  a  certain  state,  and  thert*fore  is  under  the  sov- 
ereignty of  that  state,  is  to  be  l<»oked  upon  in  regard  to  the  customs  Just 
iM  a  foreign  conutry.  Hut  ho  hoou  as  the  goods  are  imported  from  the 
jurisdiction  of  the  free  port  into  the  other  part  of  the  state  territory ,  they 
may,  on  their  entry  into  this  territory,  and  consequently  passing  be^'ond 
the  Jurisdiction  of  tho  free  port,  be  charged  with  an  import  duty.  It  is 
only  in  this  sense  that  the  concluding  words  of  Article  VII.  of  the  Treaty 
of  Managua  can  be  understood;  they  aro  set  in  their  true  light  by  the 
stipulation  immediately  jireceding,  whereby  the  Republic  of  Nicaragua  i» 
not  to  be  allowed  to  levy  transit  dues  on  goods  which  pass  from  sea  to  sea 
through  tlie  territory  of  the  rejiublic  on  the  projected  interoceanic  canal. 
In  like  manner  the  goods  exported  from  inland  (Mes  articles  du  pays') 
<'an  not  indeed  be  rliarge<l  wiih  au  export  duty  when  they  go  out  of  the 
free  port,  but  they  can  l>e  so  charged  on  their  passage  from  the  state  ter- 
ritory into  the  Jurisilictiou  of  the  free  port  (Draft,  Article  VIII.).  The 
Niearaguan  inesideutial  decree  of  the  22d  June  1877  (Case,  pp.  92,  iK^), 
wbiclicontrailictH  these  principles,  and  which  has  alre:idy  been  suspended, 
l*or  so  long  as  the  <lispiite  is  pending,  by  presidential  decree  of  the  10th 
April  1H7X  (Case,  ])p.  IKi,  IM ),  for  .San  .luau  del  Xorte  (Greytown).  must 
therefore  delinitivcly  cease  to  take  effect  for  that  free  port. 

'•  InaHuiuch  .in  no  duties  at  all  may  bo  levied  on  goods  in  a  free  port,  it  is 
e<inally  uujiUowable  to  levy  duties  on  imported  or  ex]iorted  goods  for  the 
]>ur])Ose  of  meeting  tlie  costs  of  the  administration  of  the  port  town  and 
of  th<i  mainteuanre  of  the  free  i>ort.  Tho  means  for  covering  such  local 
requirements  must  be  raised  by  local  taxation  in  other  forms,  as,  for 
example,  by  levying  a  tax  ujjon  tbe  consuni]>tion  of  goods  imported  duty 
free.  The  system  of  ]»roviding  for  the  costs  of  the  administration  of  the 
town  and  the  inaiut4*nance  of  the  free  i>ort  of  Grey  town,  introduced  by 
presidential  d<Miee  of  the  20th  February  IHM  (Case,  ])p.  88,  89),  by  an 
imptu't  duty  on  tlie  goods  inn>orted  then*,  will  therefore  have  to  make 
room  for  some  other  system. 

•* There  is  no  dispute  about  tho  right  of  the  Kepublic  of  Nicaragua  to 
levy  'duties  and  charges'  on  ships  in  tlie  free  port  of  San  Juan  del  Norte 
((ireytowu)  for  the  purpost^s  of  the  port  (Artirle  \TII.). 

*' rpou  tho  other  point**  brought  forward  by  Her  Hritannic  MaJeHty's 
(iov(;rnm(nt  for  deci>ion  (Counter  Ca^r,  pp.  '.V2,  ',VA,  Nos-  15-19)  it  is  not 
expedient  to  enti'r,  inasmuch  as  some  of  tliem  relate  partly  to  administra- 
tive atl'airs  and  to  reclamations  in  civil  law  by  private  persons,  while,  in 
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regard  to  others^  tho  necessary  statiBtical  materials  and  particulars  of 
accouut  are  not  within  reach. 

"  VI.  The  Government  of  the  Republic  of  Nicaragua  disputes  the  right 
of  Her  Britannic  Majesty's  government  to  take  part  in  the  aifairs  relating 
to  the  Mosquito  Indians  and  to  tho  free  port  of  San  Juan  del  Norte  (Grey- 
town),  or  to  come  forward  as  complainant  in  the  present  litigation, 
inaHiiiurh  as  s^ch  a  proceeding  would  involve  an  unauthorized  inter- 
meddling with  the  internal  concerns  of  Nicaragua,  and  a  reassertion  con- 
trary to  treaty  of  the  relinquished  i)rotectorate  over  Mosquitia  (Expo8<^, 
pp.  53,  54,  63;  R^^ponse,  pp.  16,  17). 

''This  contention  against  England's  legitimatio  ad  cauaam  can  not  he  pro-, 
nounced  well  founded. 

''Then,  in  regard  to  the  port  of  San  Juan  del  Norte  (Greytown),  the 
Republic  of  Nicaragua,  in  Article  VII.  of  the  Managua  Treaty  concludeil 
with  England,  undertook  the  engagement  to  constitate  and  declare  it  a 
free  port;  and  such  constitution  and  declaration  did  ensue  by  presidential 
decree  of  the  23d  November  1860  (Case,  p.  87).  But  England  has  a  treaty 
right  to  insist  also  that  that  constitution  and  declaration  should  not  be 
merely  nominal,  but  that  the  Government  of  the  Republic  of  Nicaragua 
should  not  enact  any  provisions  and  regulations  incompatible  with  the 
essence  and  character  of  a  free  port.  Now,  if  English  merchants,  settled  in 
Greytown  or  trading  thither,  appeal  to  the  protection  and  interposition  of 
the  English  Government  against  measures  on  the  i)art  of  the  Nicaraguan 
(Jovernmcnt  which  are  prejudicial  to  the  free  port  character  of  Greytown, 
and  thereby  to  their  commercial  int^Tcsts,  and  if  subjects  of  other  states 
join  in  such  steps,  there  would  be  nothing  herein  contrary  to  the  roles  of 
international  law  or  to  the  ordinary  practice  generally  acknowledged  as 
admissible. 

*'  In  regard,  however,  to  the  atlairs  of  the  Mos^iuito  Indians,  it  is  true  that 
England,  in  the  Treaty  of  Managua,  has  acknowledged  tho  sovereignty  of 
Nic.iragua  and  renounced  the  protectorate,  but  this  still  only  on  condition, 
set  forth  in  tho  treaty,  of  (certain  political  and  pecuniary  advantages  for 
the  Mosquitoes  ('subject  to  the  <'onditions  and  engagements  specified  in 
the  treaty.  Article  I.')  England  has  an  interest  of  its  own  in  the  fulfill- 
ment of  these  conditions  stipulated  in  favor  of  those  who  were  formerly 
under  its  protection,  and  therefore  also  a  right  of  its  own  to  insist  upon 
the  fulfillment  of  those  promises  as  well  as  of  all  other  clauses  of  tho 
treaty.  The  Government  of  Nicaragua  is  wrong  in  calling  this  an  inad- 
missible 'intt^rvention/  inasmuch  as  jiressing  for  the  fulfillment  of  en- 
gagements undertaken  by  treaty  on  the  part  of  a  foreign  state  is  not  to 
be  classified  as  intermeddling  with  the  internal  aflairs  of  that  state,  which 
intermeddling  has  unquestionably  been  i)rohibited  under  penalty.  No  less 
unjustly  does  the  (ioverumont  of  Nicaragua  seek  to  qualify  this  insistence 
on  treaty  claims  as  a  continued  exercise  of  the  relinquished  protectorate, 
2Uid  on  that  ground  wish  to  declare  P^ngland's  interposition  iiiadmissiblt>. 

"  Finally,  the  Government  of  the  Republic  of  Nicaragua  also  expresses 
the  desire  (Rcponse,  p.  17)  that  the  award  should  declare  that  the  Treaty 
of  Nicaragua  [Managua],  as  having  accomplished  its  purpose,  is  annulled 
in  respect  of  Moscpiitia,  and  that  in  future  the  parties  concerned  are  bound 
in  this  respect  to  coiujdy  scdely  with  the  decisions  adopted  and  enumer- 
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atccl  in  tli(^  award.  Thia  desire  militateR  a;;ai]i8t  nniveTsal  principles  of 
law,  and  therefore  can  not  he  acceded  to.  The  interpretation  of  a  treaty 
can  never  superHede  the  treaty  interpreted,  and  the  judicial  decision 
creatcH  no  new  right,  but  only  affirms  and  establishes  the  existing  right.'' 
Great  Britain  and  Kicaragaa. — By  a  convention  si^ed  at  London  Notooi- 
b<*r  1,  189'),  it  was  agreed  to  constitute  a  mixed  commission  **  to  fix  the 
amount  duu  to  British  Hubjocts  'in  respect  of  injury  caused  to  them  or 
their  property  or  goods  in  the  Mosquito  Reserve,  owing  to  the  action 
of  the  Nicaragnau  authorities  in  the  course  of  the  year  1894."  It  was 
provided  that  the  commission  should  bo  composed  of  a  British  represent- 
ative, who  must  be  well  ac(|uainted  with  the  Spanish  language;  a  Nicara- 
guan  representative,  who  must  be  well  arqnainted.with  English;  and  *'a 
jnrist,  not  a  citizen  of  any  American  state.''  Should  the  two  governments 
be  unable  to  agree  on  this  jurist  he  was  to  be  named  by  the  President  of 
the  Swiss  Confederation.  The  commissioners  were  to  sit  in  Bluefields, 
and  to  decide  the  claims  before  them  **  in  acconlance  with  the  principles  of 
international  law  and  the  practice  and  jurisprudence  established  by  such 
analogous  modem  commissions  as  ci^oy  the  best  reputation."  By  a  pro- 
tocol annexed  to  the  -convention,  it  was  provided:  ''Her  Majesty's  gov- 
ernment will  not  support  the  claim  of  any  person  before  the  commission 
unless  they  consider  him  to  be  a  British  subject;  and,  on  their  part,  the 
Nicaraguan  Goverument  will  accept  such  status  as  duly  established,  sub- 
ject to  the  production  by  them  of  proof  that  the  claimant  is  not  entitled 
to  it  in  contemplation  of  English  law.'*^ 

Great  Britain:  Boundary  of  the  Province  of  Ontario. — ^Award  of  the  arbitrators 
appointed  to  define  the  north  and  west  boundary  of  the  proTinee  of 

Ontario. 

"  T(»  all  to  whom  these  presents  shall  come :  The  undersigned  having  been 
a])pointed  by  the  government*!  of  Canada  and  Ontario  as  arbitrators  to 
d<termiiie  the  nortlurly  ami  westerly  iKnindary  of  the  province  of  Ontario, 
do  hereby  di'terniine  and  di'tide  that  the;  following  are  and  shall  be  such 
bonuilaries,  that  is  to  say  :  Coinineneing  at  a  point  on  the  southern  shore 
of  Hudson  IJay,  roinnionly  railed  .lamrs  liay,  where  a  line  produced  north 
fnun  the  lu-ad  of  Lake  Teiniscaining  would  strike  the  said  south  shore; 
thence  along  tho  said  sonth  shore  westerly  to  the  mouth  of  tlie  Albany 
Kiver;  thenee  np  the  middle  of  the  said  Albany  Kiver,'nn<l  of  the  lakes 
thereon,  to  the  sonrce  of  the  said  river  at  the  head  of  Lake  8t.  .Jo8e]>h ; 
thenee  hy  the  nean»st  line  to  the  easterly  end  of  Lac  Seul.  being  the  head 
waters  of  the  l^nglish  K'iver;  thenee  westerly  thnnigh  the  middle  of  Lac 
Seal  and  the  said  Jjiglish  IJiver  to  a  point  where  the  same  will  be  inter- 
se<ted  hv  a  tine  meridianal  line  northerlv  I'rom  the  international  monn- 
nient  jdaced  to  mark  the  most  noilhwesterly  angle  of  tlie  Lake  of  the 
Woods  by  the  rejcnt  IxMindaiy  ccunmission,  and  thence  due  south,  follow- 
ing the  said  meridianal  line  to  the  said  international  monument;  thence 
southerly  and  easterly,  following  npon  the  international  boundary  line 
between  the  Uritish  possessions  and  the  I'nited  Statirs  <>f  America  into 
I^ake  Supi'rior.     Unt  if  a  true  meridianal  line  drawn  northerly  from  the 

'For.  Kel.  Isjn;,  :{()7.  See,  as  to  the  t'vents  out  of  which  the  claims  iu 
<|nestion  grew.  Tor.  K'el.  ISIM,  Appendix  1.  2'M-MyX 
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aaid  international  boundary  at  the  said  most  noi-thweHtt^rly  anp^le  of  the 
Lake  of  the  Woods  shall  be  fonnd  to  pass  west  of  where  the  English  River 
empties  into  the  Winnipeg  River,  then  and  in  such  case  the  northerly 
boundary  of  Ontario  shall  continue  down  the  middle  of  the  said  English 
River  to  Avhere  the  same  empties  into  the  Winnipeg  River,  and  shall  con- 
tinue thence  on  a  straight  line  drawn  due  west  from  the  confluence  of  the 
said  English  River  with  the  said  Winnipeg  River  until  the  same  will 
intersect  the  meridian  above  described,  and  thence  due  south,  following 
the  said  meridianal  line  to  the  said  international  monument;  thence 
southerly  and  easterly,  following  upon  the  international  boundary  line 
between  the  British  possessions  and  the  United  States  of  America,  into 
Lake  Superior. 

'^  Given  under  our  hands  at  Ottawa,  in  the  province  of  Ontario,  this  3d 

day  of  August  1878. 

"  RoBT.  A.  Harrison. 

*^ Edward  Thornton. 

^'F.  KiNCKS. 

*' Signed  in  presence  of: 
** Thomas  Hod(jin8. 
'^E.  Monk.'" 

Great  Britain  and  Peru. — Award  of  the  commission  appointeil  by  the  Senate 
of  Hamburg  to  adjudicate  the  case  of  Captain  T.  Melville  White,  referred 
to  that  body  for  arbitration. 

[House  of  Commons  Paper  No.  482  (1864) ;  translation  from  the  Oerroan.] 

^' The  demand  of  the  British  Government  for  an  indemnification  of  4,500/. 
in  favor  of  Thomas  Melville  White  from  the  Republic  of  Peru,  now  under 
C(msideration,  is  based  on  the  following  points: 

''  1.  The  arrest  and  the  long,  unjust  imprisonment  of  White,  founded  on 
a  serious  but  wholly  groundless  and  unsupported  accusation. 

"2,  The  suffering  and  annoyances  to  which  he  was  subjected  during  his 
imprisonment. 

'*3.  The  neglect  of  the  rules  and  principles  not  only  of  Peruvian  but  of 
universal  law,  which  was  eviuced  by  delaying  the  trial,  and  by  the  man- 
ner in  which  the  preliminary  proceedings  were  conducted. 

"4.  His  expulsion  from  the  Peruvian  dominions,  as  the  result  of  these 
unjust  proceedings. 

''As  Captain  Thomas  Melville  White  has  also  communicated  a  statement 
drawn  up  by  him  hh  claimant,  it  is  to  be  observed,  in  reference  to  that 
document,  that  it  can  only  be  taken  into  consideration  as  being  specially 
referred  to  in  the  representations  of  the  British  Government. 

''  It  appears  to  be  in  general  a  ]>as8i()nate  and  partial  account,  with  obvi- 
ous misrepresentations  and  exaggerations,  and  wherein  candor  is  wanting; 
for  this  reason  the  British  Government  could  not  get  a  clear  idea  of 
its  contents.  The  arbitrator  has,  therefore,  only  to  keep  to  the  official 
representations  of  the  (Government. 

"The  four  above-mentioned  complaints  will  now  be  examine<l  separately : 

'*  1.  With  regard  to  the  first  complaint — the  unjustifiable  arrest  and  long 
imprisonment — it  is  first  of  all  to  be  shown  that  White  wjis  arrested  on 
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tho  23d  March  1861,  and,  as  liifl  own  acooant  of  the  matter  has  not  heea 
contradicted  (White's  letter,  folio  140  of  the  investigation  docuuicnts),  he 
Avas  released  on  the  9th  January  1862.  The  arrest  took  place  in  con- 
8e(iuence  of  a  conimunicntion  made  hy  Romero  to  the  harboar  captain  of 
Arica,  that  he  had  roliahlo  information  that  White  was  the  deliuqoent 
who  had  attenipt^nl  to  murder  the  President  of  the  Republic  of  Pern,  Don 
Ramon  (-astilla.  Now,  there  can  be  no  doubt  that  it  became  the  impera- 
tive duty  of  all  the  authorities,  in  consequence  of  the  universally  known 
fact  tliat  tho  President  Castilla  hiul  been  wounded,  on  the  evening  of  the 
24th  of  July  1S(>(),  by  a  pistol  shot,  tired  by  an  unknown  hand,  and  that 
the  iuvestigatiouH  to  discover  tho  author  of  this  attempt  had  hitherto  led 
to  no  definite  result,  to  use  all  means  in  their  power  to  prosecute  inquiries 
witli  respect  to  such  a  suspected  person,  after  the  information  given  by  an 
oflieial  of  the  rejiuhlic. 

''The  crime  in  question  was  one  of  the  most  serious  nature,  and  the  arrest 
of  the  suspected  peraon  was  the  less  to  be  avoided,  as  he  was  caught 
travelling:  and  was  well  known  to  be  without  any  fixed  residence.  It 
therefore  remains  to  be  ascertained  whether  the  arrest  of  Wliite  was 
accomplished  accordin<r  to  the  precepts  of  the  Peruvian  laws  applicable 
to  the  case. 

'Now,  Art.  18,  Tit.  IV.,  of  tho  *  Consiituction  Poliiica  de  Peru  RefortMda 
ni  ISGu'  enacts  that  no  person  shall  be  arrested  without  a  written  order 
of  the  competent  J  ud<;e.  or  of  the  authorities  whose  duty  it  is  to  maintain 
public  order  ^  cxcvpio  in  Jia'jrantv  deHto/  and  that  in  every  case  the 
arrested  person  shall  be  placed  at  the  disposal  of  the  proper  tribunal 
within  24  hours.  In  the  present  case  White  was  arrested  at  Callao  on  the 
•J3d  of  March  18(il,  and  on  tho  same  day,  on  tho  application  of  the  prefect, 
I'reyre,  there  enme  the  order  from  the  minister.  Morales,  that  ho  should  be 
kept  in  custody,  sent  to  Lima,  and  there  placed  at  the  disposal  of  the 
criminal  Ju<l^e.     (I'olio  'J  of  the  investi<;ation  documents.) 

•  liy  this  the  ahovr  lei^al  re(|uirement  was  tho  more  undoubtedly  satis- 
Hod,  as  at  least  a  preliminary  detention  of  the  person  caught  on  his  journey 
must  appear  to  he  demanded  at  ouco,  and  if  tho  jirefect,  Freyre,  who  ap- 
l)arently  ha«l  tlu^  p(>wer  of  issnin;:  the  written  order  for  the  arrest,  did  not 
(h>  so  liimsell",  hnt  left  the  decision  to  the  highest  authority,  it  can  only  he 
looked  iij)on  as  u  jiroof  of  his  caution  and  care  in  the  performance  of  his 
iluty. 

'*'J'he  si'cond  part  of  the  lirst  point  ol"  complaint  advanced  on  the  part  of 
tho  British  (ioNcrument  contains  the  assertion  that  the  imprisonment  of 
Wliite  ha<l  taken  jdace  in  an  unjust  manner,  on  a  serious  hut  unfounded 
and  in  no  way  sui>iM)rt(!d  accusation.  As  a  further  proof  of  this  assertion, 
it  is  said,  at  i>a^e  4  of  tin-  statement  drawn  up  in  tho  nanu*  of  the  Hritish 
(JovernnuMit,  tliat  Whitr*  was.  ac<'or<ling  to  the  judgment  in  first  instance, 
accused  of  hein;::  th<'  instigator  only  of  tho  crime  of  murder,  and  that  no 
<dher  accusation  whatever  was  hronght  against  him.  This  single  accusa- 
tion was.  however,  in  the  ciuirse  of  the  j)rocc;edings,  not  only  proved  to  be 
(jiiite  groun<lles8.  but  tliat  there  was  no  evidence  at  all,  nor  a  single  fact, 
to  give  any  apj>arcnl  ground  for  it.  lint  herein  the  British  Government, 
irrespective  of  tho  correctness  of  tho  facts  contained  in  its  statement  of 
the  matter,  j»roceeds  on  the  erroneous  supposition  that  the  rules  of  crimi- 
nal ]>rocedure  in  Kngland  aro  to  be  held  good  and  apjiliod  in  the  criminal 
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proceedings  in  Pern;  but,  little  doubt  a«  there  can  bo  that  the  rules  of 
procedure  to  be  observed  by  the  courts  in  any  country  are  to  be  judged 
solely  and  alone  according  to  the  legislation  in  force  there,  it  is  quite  as 
certain  that  in  the  proceedings  in  White's  case  no  fault  can  be  found  Avith 
the  Peruvian  courts  of  justice,  or  with  the  Peruvian  Government,  since 
they  were  fully  justified  according  to  the  Ponivian  procedure. 

"The  difference  between  the  English  and  the  Peruvian  mode  of  proceed- 
ing, which  latter  obtains  also  in  other  countries,  consists  in  the  diversity 
of  the  principle  observed  in  the  accusation  and  investigation.  In  Peru, 
when  there  are  grounds  for  suspecting  any  person,  an  investigation  takes 
1)1  ace,  during  which  all  means  ar*)  employed  which  may  lead  to  the  estab- 
lishment of  any  crime  whatever,  without  such  investigation  being  limited 
to  the  particular  crime  of  which  the  accused  was  originally  suspected.  It 
is  only  after  the  completion  of  the*  investigation,  which  embraces  every- 
thing that  can  be  elicited  during  the  proceedings,  that  the  attornej'-general 
can  proceed  to  the  framing  of  the  formal  act  of  accusation,  in  which  all 
the  facts  broujrht  to  light  in  the  investigntion  are  to  be  considered.  Then 
only  is  the  accused  put  upon  his  trial  and  counsel  appointed  to  defend 
him;  up  to  this  point  he  has  only  been  the  subject  of  inquisition;  the 
whole  of  the  procedings  before  the  time  of  accusation  are  withheld  from 
the  public.  It  is  obvious  therefore  that  the  principles  of  proceeding  on 
simple  accusation  observed  in  England  can  not  in  any  way  find  application 
in  Peru,  and  therefore  it  is  not  consistent  with  justice  on  the  part  of  the 
British  Government  to  reject  as  inadmissible  the  statements  of  the  attor- 
ney-general relating  to  the  first  accusation  of  Romero  against  White. 
This  view  is  founded  on  the  erroneons  supposition  that  Romero  is  the 
accusing  i)arty  and  therefore  bound  by  his  statements. 

"  It  is  further,  also,  to  be  pointed  out,  that  the  assertion  that  Romero  only 
accuses  White  of  being  the  insti;iator  of  the  attempt  to  murder  is  in  no 
wise  in  accordance  with  the  documents ;  for  it  was  not  the  first  preliminary 
information  given  to  a  subordinate  authority,  the  harbour  captain  at 
Arica  (the  only  object  of  which  was  the  arrest  of  White),  but  his  deposi- 
tions on  oath  before  the  jndge,  that  would  then  have  to  be  considered  as 
the  complaint.  But  herein,  also,  is  found  the  accusation  that  W^hite  was 
ansociated  with  open  enemies  of  the  country  and  implicated  in  a  plot 
against  the  Government  of  Peru,  and  it  was  distinctly  stated  that  he  was 
an  obstinate  conspirator  (folio  21  of  the  Accusation  Documents).  Although 
the  sworn  statements  of  Romero  and  Douglas,  which  fully  agreed  with 
each  other,  were,  in  regard  to  White  having  himself  attempted  to  murder 
the  president,  Castilla,  certainly  only  suppositions,  yet  such  positive  facts 
were  elicited  as  proved  beyond  doubt  the  hostile  feeling  of  White  towards 
the  government,  and  led  to  the  fear  that  he  might  connnit  acts  which 
would  endanger  the  peace  of  the  country.  It  was  thus  the  strict  duty  of 
the  jndge  to  continue  the  investigation,  with  all  care  and  exactitude,  as 
long  as  other  disclosures  might  be  expected  therefrom;  and  so  all  persons 
who  might  be  supposed  to  have  relations  with  the  person  under  intiuisi- 
tion,  or  to  be  acquainted  with  him  and  his  doings,  were  examined,  except 
that  unfriendly  relations  with  the  Rei)ublic  of  Bolivia  rendered  the 
(examination  of  persons  residing  there  impossible. 

*'It  may  here  be  observed  that  probably  the  testimony  of  Caro,  who  for 
this  reason  could  not  be  examined,  and  to  whom  Douglas  referred  several 
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times  iu  his  clepoHitions,  would  have  been  of  particular  valae.  It  was 
therefore  ini]>o8HibIc  to  avoid  waiting,  at  least  a  reasonable  tiuie,  for  an 
answer  to  the  request  to  the  autliorities  of  Bolivia^  dated  12th  July,  con- 
eeriiiug  the  examination  of  Caro. 

''A  glunco  at  the  depositions  of  the  accused  himself,  and  of  the  witDesses 
examined,  will  suffice  to  prove  that  the  charge  of  Romero  was  by  no  meani 
nnsu])ported. 

**The  accused  de]»osf>s  that  he  is  on  friendly  terms  with  General  Eche- 
ni(iue,  and  admits  that  ho  is  without  occupation,  as  be  believes  he  will  be 
able  to  obtain  it  at  (iuayatiuil  by  the  interest  of  his  ft'iend.  He  admits 
that  he  is  totally  without  means,  as  he  received  pecuniary  assistance  from 
the  British  charge  d'affaires,  which  is  confirmed  by  the  latter  himself. 
(Folio  113  of  the  investigation  documents.) 

''The  witness,  Douglas,  de]>oses  to  having  heard  the  accused  speak  ill  of 
the  president,  Castilla,  and  wish  for  his  fall;  further,  that  the  accused  had 
been  present  at  an  assembly  at  Corocoro,  in  which  a  toast  had  been  drunk 
to  the  fall  of  Castilla  and  the  elevation  of  Echeniqne,  and  that  it  had 
been  stated  it  would  bo  sut!i(!ient  for  this  end  to  get  Castijla  out  of  the 
way.  Caro,  a  friend  of  the  accused,  had  told  him  (the  witness)  'This 
man  (White)  will  crente  a  great  sensation  iu  Lima.'  Deponent  has  seen 
bills  of  exchange  from  Kcheni(|uo  in  the  hands  of  the  accused,  aud  knows 
that  he  has  much  intercourse  with  him. 

''Andrew  Wilson  deposes  that  the  accused  was  thought  to  be  a  spy. 
Romero  knows  that  he  frequently  traveled  to  visit  Echcnique,  and  that 
he  was  in  connection  with  him  and  Linare/,  whilst  it  coi\ld  never  be  under- 
stood whence  he  derived  the  money  lor  his  journeys,  as  he  wiis  withoat 
occujiation. 

"(/alista  Peralta  suspects  him  of  heini;  connected  with  a  political  asso- 
ciation hostile  to  tlie  government,  from  his  mysterious  manners  and  the 
freijuency  Avith  which  he  tries  to  alter  his  appearance.  Brain,  Isabel, 
Dorra,  Dauling,  Worm,  Williams,  and  (Jtliers  testify  UTianimonsly  that  the 
accused  makes  frequent  Journeys  to  tlie  Republic  of  Bolivia  and  to  Lima, 
without  having  any  known  business,  and  that  he  is  in  debt. 

"At  the  conclusion  of  the  investigation,  the  accusation  of  the  attorney- 
general  now  declares  that  White  is  proved  to  be  an  individual  without 
means  or  occupation,  in  debt,  and  without  any  fixed  residence,  aud  at  the 
same  time  a  friend  of  notorious  enemies  of  the  country;  that  be  was 
strongly  suspected  of  having  attempted  the  murder  of  President  Castilla, 
and  of  participating  in  ])l()ts  against  the  government;  but, as  such  proofs  as 
the  law  re<inires  for  the  i)urpo8e  of  conviction  were  wanting,  the  attorney- 
general  proi>oses  that  the  accused  be  released  from  the  instance,  but  that 
he  be  banished  from  the  republic  aa  a  foreigner  without  occupation  and 
means  and  of  i>roved  bad  conduct. 

"The  sentence  of  the  first  instance  is  fully  in  accordance  with  this  propo- 
sition; the  sentence  passed  in  8econd  instance  by  the  corie  HuperloTj  on 
the  appeal  in  the  name  of  the  accused,  annulled  the  previous  s<'nteDC«, 
and  declared  the  a«(used  (juite  free;  tinally,  the  sentence  iu  the  third  in- 
stance of  the  foric  suprima — which,  strange  to  say,  has  not  been  mentioned 
at  all  in  the  statement  of  the  l^ritish  (iovernment — declares  the  sentence 
iu  second  instance  null  and  void,  and  certifies  further  that  W^hito  has  not 
only  been  accused  of  an  attempt  to  murder,  but  also  of  participating  in 
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eutcTpriseH  against  tliu  peace  of  the  republic,  and  frees  hitn  in  this  latter 
respect  (Mily  from  the  instance,  with  the  order  that  he  be  placed  under 
the  surveillance  of  the  police. 

*'  Therefore,  not  only  is  the  above-mentioned  assertion,  that  the  exclusive 
accusation  a<;ainst  White  was  an  attempt  to  murder,  based  upon  error,  but 
it  is  evident  that  the  farther  assertion,  namely,  that  it  was  proved  in  the 
course  of  the  proceedings  that  this  sole  accusation  was  quite  soundless, 
is  in  manifest  contradiction  to  the  documents,  which  can  only  be  explained 
by  the  essential  void  in  the  statement  of  the  British  Government,  ocoa- 
sion(Ml  by  the  omission  of  the  sentence  in  third  instance.  But  it  is  pre- 
cisely on  this  final  sentence  that  a  proper  understanding  of  the  case 
depends,  whilst  all  the  conclusions  drawn  by  the  British  Government 
being  based  on  the  judgment  in  the  second  instance  are  valueless,  as  this 
sentence  itself  has  been  declared  void.  Moreover,  the  sentence  in  third 
instance,  in  so  far  as  it  frees  White  only  from  the  instance,  is  the  more 
justified,  as,  besides  that  the  accused  had  by  no  means  fully  cleared  him- 
self from  the  grounds  of  suspicion,  the  examination  of  all  the  witnesses 
could  not  take  place  on  account  of  the  external  obstacles  which  interposed, 
and  it  might  well  be  expected  that  a  future  examination  of  the  witnesses 
Caro,  Jerr,  Maldouado,  Pearson,  and  Rui>erto  would  throw  further  light 
on  the  suspicions  against  the  accused  that  were  not  cleared  up. 

'^ Therefore  the  first  point  of  complaint  is  to  be  pronounced  of  no  force; 
and  now  there  is  to  be  investigati^d  how  far,  second,  the  sufferings  and 
injuries  to  which  the  accused  was  subjected  during  his  imprisonment  give 
just  occasion  for  complaint. 

**  Here  it  is  to  be  observed,  first  of  all,  that  in  general,  when  the  question 
concerns  complaints  made  by  a  person  kept  long  in  prison  of  such  injuries 
as  he  has  endured  during  his  imi)risonment,  his  own  assertions  are  alwa^^s 
to  be  examined  with  the  greatest  caution,  and  unconditional  credence  is 
the  less  to  be  given  to  them,  as  such  complaints  very  fre(|uently  arise  in 
cases  where  the  imprisonment  was  well  deserved  and  in  no  wise  too  severe. 
Now,  it  appears  mconlrovertibly  from  the  documents  that  White,  being 
at  the  time  of  the  .arrest  a  foreigner,  without  occupation,  income,  or  any 
fixed  domicile,  was  by  no  moans  a  ]>er8ouage  who  could  lay  claim  to  par- 
ticular credibility  for  his  statementH,  and  especially  not  when  the  matter 
in  question  was  a  claim  from  which  he,  according  to  his  own  view,  was  to 
receive  a  good  round  sum  of  money.  Numerous  contradictions  and  demon- 
strable falsehoods  which  he  put  forward  will  be  noticed  hereafter  in  their 
proper  places.  To  prove  that  the  British  Government,  so  far  as  it  has 
sifted  the  matter,  has  always  given  by  far  too  much  weight  to  the  asser- 
tions of  White,  it  may  suffice  here  to  refer  to  that  part  of  his  statement 
(ride  p.  22  f!*.)  which  is  described  as  an  extract  from  the  investigation  and 
process  documents.  It  contains  in  almost  every  line  the  most  evident 
and  grossest  misrepresentations  of  the  truth,  as,  on  the  one  side,  every- 
thing implicating  White  is  throughout  passed  over  in  the  extract,  whilst 
what  is  quoted  is  often  either  entirely  falsified  or  at  least  so  disconnected 
that  the  result  api>ear5  quite  contradictory  to  the  documents.  For  ex- 
ample^ may  be  quoted  that,  according  to  the  statement  of  White,  the  sen- 
U'nom,  in  first  instance,  reads,  in  its  decisive  part,  word  for  word  as 
foIlo\v.s: 

**  *  Upon  which  grounds  I  ought  to  acquit,  and  do  acquit,  Thomas  Melville 
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Wliite,  ns  r<'gards  complicity  in  tho  crime  of  which  he  is  accasecl,  and  gen- 
erally from  cooperating  to  npset  public  order;  but  he  munt  be  expelled/ 
&c. 

"Whereas  in  the  attested  English  translation,  from  the  docnmenta which 
he  had  before  him,  the  sentence  corresponding  with  the  Spanish  original 
is  as  follows: 

'*'Upon  which  grounds  1  ought  to  acquit,  and  do  acquit, /rom  this  in- 
stance^  Thomas  Melville  White,  as  regards,*  &c. 

"  It  is  further  said,  ]>age  30:  Pago  139  (of  the  English  translation)  con- 
tains the  sentence  paKse<l  by  the  supreme  court  in  claimant's  case,  the 
substance  of  which  is  as  follows: 

***jre  confi)^i  the  sentence  of  the  superior  court,  acquitting  Melville 
White  of  the  horrible  charge  of  which  he  has  been  accused.  Ho  must 
remain  under  the  vigilance  of  the  police/ 

*'  Hut  it  is  stated,  word  ibr  word,  on  page  139  of  that  att<*ste<l  English 
translation : 

'* '  They  dvdarcd  null  the  sentence  pronounced  by  the  most  illustrious 
superior  court,  in  us  far  as  regards  that,  in  absolute  manner,  it  absolves 
Thimias  Melville  White,  sind  reforming  it,  absolved  him  from  the  instance 
{instantia)  as  to  the  rest  of  the  charges  that  have  weighed  against  him, 
and  have  been  cited,  and  he  ought  to  remain  subject  to  the  vigilance  of 
the  police/ 

'^And  in  the  face  of  such  wilful  misrepresentations  of  the  truth,  Thomas 
Melville  White  maintains  by  derlarati<m,  in  place  of  oath,  before  Major 
Kosi,  on  tho  2r)th  of  September  1863,  Hhat  all  the  statements  contained 
in  the  subjoined  (-ase,  written  and  drawn  up  by  me,  are  strictly  in  con- 
formity with  truth.* 

''  No  NV(i«^ht  \vhat<'Vrrou;^ht,  therefore,  to  be  attache<l  to  the  assertions  of 
a  man  so  waiitin;;'  in  vcra(.'ity. 

"( >n  <'nt<*i  ini^  Jipon  tli«i  second  point  of  coniplaint  it  is,  in  tho  tirst  ]>laoe, 
scarcely  necessary  to  remark  th.it  the  ;irrest  of  White,  as  carried  out,  was 
I'lilly  Jiistilied.  and  was  etVeeted  without  any  resort  to  fon-e,  for  the  har- 
bor captain,  Henjamin  Mariategni,  leptuts  that  White  submitted  without 
n-sistance  to  the  (U'der  for  liis  arrest,  and  there  is  nothing  that  could  siij)- 
port  a  contrary  su])position. 

"The  above  inentione<l  complaint  may  be  thus  specified  in  detail:  That 
Wliit(^  was  ke])t  in  custody  for  a  long  time  hKommiinicado;  that  he  had 
been  k<;pt  «ip  to  tIw^  27tli  of  Au;;ust  eoufme<l  in  a  dirty,  loathsome  cell, 
without  suthcient  foo<l,  and,  lastly,  that  he  had  been  subjected  to  torture 
and  ill  tr«'atmciit.  Now,  with  regaul  to  tlu^  first  point,  it  has  not  been 
asserted  at  all  that,  accordin;;  to  Peruvian  law,  the  examining  judge  has 
no  power  to  ofilcr  the  imprisonment  of  a  ])ersou  under  examination  debar- 
rin;4;<'onimunic:ition.  It  would  be  unjust  to  deny  the  judge  such  power  oi\ 
thcHrjiiieral  j>rincii)les  of  law  ;  it  ouj^ht  rather  to  be  taken  for  granted  thnt. 
when  a  jiersou  has  Ixm'U  arrr'stetl  on  suspicion  of  a  serious  crime,  thejuilge 
can  often  onlysecurc  the  nc'cessary  tlisclosuies  by  preventing  all  ct)nimnni- 
cationwith  the  ]U'isonrr,  and  thus  avoid  the  danger  of  collusion,  by  which 
the  investigation  might  bi^  i>rejudiced.  Besides,  according  to  the  report 
of  .Judge  Tonce,  White  was  only  in  custtxly  incommunicado  for  two  days 
(nanudy,  on  the  LNIth  an<l  27th  of  March) ;  an<l  .fudge  Ponce,  to  i)rove  that 
the  isolation  was  by  no  means  strict,  justly  states  that  even  during  this 
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time  the  prisoner  found  means  to  elude  the  order,  as,  according  to  his  own 
statement,  he  received  a  newspaper  from  a  fellow-prisoner,  and  found 
means  to  have  his  written  complaint  printed  in  the  journal  Comercio  of 
the  26th  of  March. 

'*It  is,  moreover,  fully  proved  by  the  depositions  of  Bauda,  Carillo, 
Milan,  and  Harzu,  who  were  examined  upon  oath  at  the  beginning  of  April 
(folio  9  et  seq,  of  the  investigation  documents),  that  White,  at  the  begin- 
ning of  the  imprisonment,  wan  not  incommunicado ,  but  received  frequent 
visits  from  his  countrymen,  and  had,  moreover,  the  opportunity  of  repeat- 
ing his  complaints  and  threats  before  fellow-prisoners. 

''By  the  same  witnesses  it  has  been  proved — and  this  also  has  been  ac_ 
kuowledged  by  the  British  Government  {vide  page  16  of  its  statement), 
but  denied  by  White  (vide  page  22  of  his  statement) — that  the  sum  allowed 
to  political  prisoners  to  secure  comforts  during  their  imprisonment  (name- 
ly, one  dollar  per  day)  had  been  repeatedly  offered  to  White,  but  was 
refused  by  him  in  an  insolent  manner.  His  statement,  therefore,  that  he 
had  for  days  together  received  no  other  food  than  damaged  rice  is  the  less 
credible,  as  Judge  Ponce  declares,  in  his  report  of  the  20th  of  April  1861, 
that  the  food  given  to  prisoners  is,  according  to  the  legal  regulations, 
tested  by  the  judges  everyday,  and  that  strict  care  is  taken  that  it  be 
good  and  wholesome.  With  regard  to  the  locality  in  which  the  prisoner 
was.  Judge  Ponce  declares  that,  so  long  as  the  isolation  of  the  prisoner 
lasted,  a  place  was  assigned  to  him  in  the  courtyard  of  the  prison  which 
had  formerly  been  the  residence  of  the  keeper  (ceutellan)^  and  was  airy 
and  by  far  better  than  the  locality  assigned  to  political  prisoners.  Ponce 
further  reports,  on  the  23rd  of  October  1861,  that  during  the  whole  of  his 
imprisonment,  up  to  that  time,  an  abode  had  been  assigned  to  him  which 
freed  him  from  contact  with  other  prisoners,  without  preventing  him 
from  receiving  the  visits  of  his  friends;  in  fact,  he  received  frequent 
visits,  amonget  others  from  Colonel  O'Gorman.  The  credibility  of  these 
official  reports  of  Ponce  does  not  appear  to  be  at  all  shaken,  for  there  is 
nothing  whatever  against  them  except  the  assertions  of  White,  which 
have  been  partly  refuted  by  the  fullest  proof,  and  which  do  not  appear  to 
be  sustained  by  the  slightest  probability.  The  British  Government  has 
mentioned  nothing  that  would  do  so,  nor  has  it  referred  to  the  documents 
contained  in  his  statement,  which  therefore  do  not  require  consideration. 
But  it  may  be  openly  stated  that  the  pretended  declarations  of  Henry 
Cornell,  produced  in  an  unattested  copy,  can  not  be  attended  to  at  all, 
since  there  is  no  warrant  whatever  for  their  genuineness;  further,  that 
the  voluntary  depositions  of  O'Gorman,  on  the  28th  of  September  1863, 
can  not  be  allowed  to  have  any  force  as  proof,  considering  that  at  that 
time  two  years  and  a  Iialf  had  elapsed  since  White's  arrest,  that  nothing 
was  positively  known  either  of  the  deponent  himself  or  of  his  relations 
with  White;  but  these  depositions  themselves  are  only  calculated  to  lead 
to  the  conjecture  that  he  was  too  intimately  connected  with  the  interests 
of  White  to  be  willing  to  give  altogether  the  unbiased  truth.  Now  and 
then  he  is  guilty  of  notoriously  false  statements;  for  instance,  when  he 
asserts  (page  39  of  White's  statement) : 

''  'That  from  the  first  moment  of  his  incarceration,  it  was  notorious  in 
Lima  (where  the  real  perpetrator  of  the  crime  was  known),  that  Captain 
Thomas  Melville  White  was  entirely  innocent;  and  the  government,  in  a 
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few  weeks  after  liis  arrests  had  positive  information  f^om  their  own  official 
authorities  that  he  was  at  the  time  of  the  attack  made  in  Lima  on  Gen- 
eral Casiilhi,  a  thousand  miles  from  that  city/ 

'*  It  can  only  he  thought  natural  that  the  British  Government  has  not 
even  once  appealed  to  such  testimony  as  this. 

''An  fvideiit  refutation  of  White's  statements  in  regard  to  the  condition 
of  his  prison  must  he  found  in  this:  That  Mr.  Barton  personally  visited 
the  prisoner  on  the  23d  of  August  18(U,  as  representative  of  Mr.  Jemin^- 
ham,  and  on  the  following  day  wrote  the  letter  hefore  us  in  reference 
thereto  to  the  ^linister  Molgar.  He  says  not  a  word  ahont  having  found 
the  prison  untit,  but  merely  requests  to  he  informed  whether  it  was 
likely  that  the  investigation  would  soon  terminate,  as  the  prisoner  com- 
plained that  he  was  suffering  from  an  atfection  of  the  liver  in  consequence 
of  his  long  detention.  When,  therefore,  on  the  following  day  a  hotter 
prison  was  assigned  to  White  (i»age  24  of  the  re])ort  of  the  British  Gov- 
ernnu>nt).  it  only  shows  how  anxious  the  government  and  authorities  of 
IVru  were  to  autici])ate  the  wishes  on  behalf  of  the  prisoner. 

'•The  description  of  White's  sufferings  which  precedes  the  above-men- 
tioned letter  of  ^Mr.  Barton,  who  is  su]>posed  to  have  witnessed  them,  is 
in  evident  contradiction  with  the  contents  of  this  document,  and  appears 
to  be  based  only  on  the  false  statements  of  White. 

"The  occasion  of  tliat  visit  of  Mr.  Barton  was  the  complaint  made  by 
White  of  the  tortures  that  he  had  suffered  in  the 'barra,' in  whieh  he 
had  been  shut  up  for  a  long  time.  But  it  is  proved  by  the  documents  (see 
fol.  10<)  of  the  investigation  documents)  that  Wliite,  on  his  examination  on 
the  20th  of  August,  demanded  the  reading  of  various  documents,  which,  as 
is  admitted  at  ])a<^e  2'3  of  the  statement  of  the  British  Government,  were 
drawn  up  in  an  unlMconiini;:  t<»ne,  and  contained  abuse  of  the  government 
and  oljudirijil  jjcrsous. 

"Hut  it  is  a.i::aiu  a  misrepresentation  when  it  is  said  that  the  judge  on 
this  occasion  was  uui  satistied  with  n»fiising  to  receive  these  documents, 
hut  orcU^red  While  t«>  he  ]»ut  in  irons;  for  Ih^  received  this  punishment 
for  having  aiiswtTed  Judge  Tonee  l»y  personal  threats,  when  cautioned 
with  re«;ar(l  to  these  <hKuuu»nts  (see  fol.  H)7  and  108  of  the  investigation 
docunuMits.) 

*'Sueh  contempt  of  tht^  di^jfnity  of  the  Ju<lge  demanded  punishment,  and 
tliat  iuMicted  on  Whit(^  does  not  appear  to  have  been  too  severe,  as,  acconl- 
ing  to  the  t»lhrial  stateuu-nt  <»f  l*ouce.  dated  7tli  of  September,  he  was  not 
shut  up  in  the  Miarra  '  tor  more  than  10  minutes. 

"After  all  this,  there  is  not  the  slightest  ]>roof  that  White  was  treated 
during  his  arrest  with  undue  seveiity;  and  his  unsupported  assertions 
with  reference  to  hi>  tnatnu'ut  have  not  even  probability  in  thtdr  favor, 
considering^  his  proved  untrustworthiness,  and  in  the  face  of  the  official 
rep<»rts  of  tlie  jud*:^<'  ;md  other  .-luthorities. 

";^.  The  thinl  eomphiint  ol  the  Uritish  (Government  is,  that  in  the  i)resent 
case  the  ru'.es  and  prin(!iples  of  tin*  Peruvian  law  and  the  universal  sense 
t>f  justice  have  been  negheted,  as  is  deiuonstratetl  by  the  delay  of  the 
trial  and  by  tln'  <ourse  and  mode  of  proceedings  which  preceded  it. 

*'ln  the  lir.st  place,  with  regard  to  the  <lelay  of  the  trial  itself,  it  has 
alreatly  been  stated  that  the  mode  of  criminal  procedure  in  Peru  is  a  com- 
bination of  proceedings  on   investigation  and   accusation,  and   that  in 
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conformity  therewith  the  accusation  can  only  be  proceeded  with  after  the 
preliminary  iuvestigation  is  fully  completed. 

''Now,  ))y  a  decree  of  the  attorney-general  of  the  8th  of  August,  the  penal 
proceedings  were  commenced,  and  the  accused  was  informed  of  this  decree 
on  the  same  day.  On  the  11th  it  was  ordered  that  Judge  Carillo  should 
take  cognizance  in  first  instance,  after  the  penal  accusation  had  been  made, 
and  he  gave  ii])  the  further  instruction  of  the  matter  on  the  14th  to  Juarez. 
On  the  13th  tho  attorney-general  ordered  the  appointment  of  an  interpreter, 
on  the  representation  of  the  accused  that  he  had  to  make  some  declarations 
in  his  cause.  This  interpreter  was  a])pointed  on  the  19th.  On  the  20th 
the  final  examination  of  the  accused  took  place,  and  on  the  23d  of  August 
came  the  public  accusation  on  the  part  of  the  attorney-general.  On  the 
26th  of  Septcimber  the  advocate,  Pablo  Mora,  delivered  his  written  defense ; 
on  the  30th  Juarez  ordered  the  examination  on  oath  of  the  president,  Cas- 
tilla,  for  the  completion  of  the  documents.  This  examination  took  place 
on  the  18th  of  October.  On  the  8th  of  November  Juarez  ordered  the  pro- 
duction of  an  authenticated  copy  of  the  *decr€to  de  interdiction/  which 
was  obtained  on  the  10th,  and  on  the  30th  of  November  the  sentence  in 
first  instance  was  delivered.  It  is  evident  from  this  account  that  no  delay 
had  taken  place  from  the  delivery  of  the  accusation  to  the  10th  of  Novem- 
ber; and  if  the  judge  in  first  instance  was  reprimanded  by  the  sentence 
of  the  corte  superior  for  not  having  delivered  his  sentence  sooner,  this 
reprimand  can  only  refer  to  a  delay  between  the  10th  and  30th  of  Novem- 
ber, as  he  had  not  acted  as  judge  at  all  in  the  investigation. 

''As  the  sentence  in  second  instance  was  given  on  the  14th  of  Decem- 
ber and  that  of  the  corte  suprema  on  the  23rd  of  that  month,  it  certainly 
appears  that  sentences  in  criminal  cases  are  delivered  in  Peru  with  especial 
promptitude.  But  as  the  period  of  20  days  between  the  completion  of  the 
documents  and  the  finding,  in  first  instance,  cannot  be  considered  a  delay 
of  importance,  compensation  on  this  ground  in  favour  of  the  accused  can 
be  the  less  demanded, iis,  according  to  the  Peruvian  law,  a  fine  (Ordnungs- 
strafe)  only  can  be  im])OS('d  in  case  of  delay  in  official  judicial  proceedings. 
It  is,  moreover,  to  be  questioned  whether  the  reprimand  of  the  jndge  by 
the  corte  superior  ever  came  into  opi^ration,  as  the  corte  suprema  has 
declared  the  sentence  of  that  tribunal  to  be  null. 

"It  remains,  therefore,  to  investigate  how  far  the  above-named  third  com- 
plaint of  the  British  Government  appears  to  be  founded  on  the  course  of 
the  proceeding  during  the  preliminary  examination. 

"  This  complaint  may  be  divided,  according  to  the  contents  of  the  state- 
ment before  us,  intD  the  following  points:  (1)  That  a  writt^'U  order,  by 
virtue  of  which  White  was  arrested,  was  never  shown  or  delivered  to  him; 
(2)  that  no  document  (containing  an  accusation  wzis  produced  during  the 
investigation;  (3;  that  an  interpreter  was  denied  to  White,  notwithstan<l- 
ing  his  recinest;  (4)  that  no  counsel  waa  allowed  him  up  to  the  conclusion 
of  the  investigation;  (5)  that  force  and  intimidation  were  resorted  to  in 
the  examinations  during  the  investigation,  and  that  the  exauiinati<ms 
were  altogether  of  a  very  inciuisitorial  ciiaracter;  (tJ)  that  White  was  not 
confronted  with  any  of  the  witnesses  on  whose  evidence  the  accusation  of 
the  attorney-general  was  basted;  (7)  that  the  investigation  and,  conse- 
qaently,  the  opening  of  the  trial  had  been  delayed. 

"As  regards  the  first  point,  it  has  already  been  stated  that  the  written 
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order  of  arrest  above  mentioned  was  toned  by  the  yintatar  Morato  ai 
prescribed  by  the  law.  The  art.  IS  of  tit.  4  of  the  CmuHiuel^  iVIilte 
del  Per4  ordains  '  l^os  ejocntores  de  dicho  numdamiento  estui  obUgados  i 
dar  copia  de  el  siempre  que  se  les  pidiere'  (those  who  exeeate  tUs  orte 
are  bound  to  give  a  copy  of  it  whenever  they  are  asked.) 

"Now,  it  does  not  appear  from  the  investigmtion  doeameiiti  that  White 
himself  ever  asked  for  the  commnnioation  of  sneh  a  eopy^  wliUat,  aeeotd- 
ing  to  the  above  legal  provision,  it  was  in  that  ease  only  tiiat  it  waa  vsosl 
to  give  the  same,  but  there  can  be  the  less  doabt  that  a  eopy  would  have 
been  delivered  to  him  on  his  asking  for  it,  as  firom  the  doemnmta  it  is  evi- 
dent that  the  whole  of  the  important  Judicial  decrees  bad  been  handed 
over  to  him  whenever  the  rules  of  procedure  permitted.  A  vefexenee  to 
the  correspondence  between  Mr.  Jeminghom  and  the  alnlater,  Kelgar, 
shows  that  the  former  requested  to  be  informed  on  the  17tb  of  April, 
whether  the  arrest  of  White  had  been  legally  made  on  the  written  order 
of  a  competent  authority.  To  this  question  a  peifbetly  aatisftetoiy 
answer  may  be  found  in  the  reports  of  Miguel  Bagnero  and  Mannel  Freyre 
of  the  let  of  May,  communicated  to  Mr.  Jemingham.  It  is,  however, 
certain  that  from  the  20th  of  August,  at  any  rate.  White  was  aware  of  the 
wording  of  the  order  of  arrest,  although  he  had  not  asked  any  offieial  Ibr 
a  production  of  the  copy,  as  on  that  day  the  whole  of  the  doenmenta  were 
read  over  to  him  (folio  104  of  the  investigation  dooninents). 

**  Lastly,  an  irregularity  on  the  part  of  the  aathoritlea  againat  the  pre- 
scription of  Tit.  IV.,  art.  18,  could 'only  entail  a  fine,  aa  the  doenments 
prove  that  the  order  of  arrest  hail  been  made  according  to  law,  and  that, 
consequently,  no  material  right  of  the  prisoner  had  been  violated. 

^'The  fact  of  no  docuuient  containing  the  accusation  having  been  pat 
before  the  accused  requiroH  no  justiticatiou.  In  the  preliminary  investi- 
gation the.  ('ommiinication  of  the  accusations  and  grounds  of  suspicion 
takt>8  place  regularly  and  properly  only  when  the  investigating  judge  who 
has  to  prepare  the  accusation  considers  it  necessary. 

''No  less  untenable  is  the  complaint  that  no  counsel  was  allowed  the 
accused  during  the  investigation.  That  appears  to  be  utterly  inadmissible 
in  preliminary  investigations.  At  the  opening  of  the  Judicial  trial  conn- 
sel  was  granted  to  White  as  the  Peruvian  law  requires,  and  he  conducted 
the  defense  with  the  utmost  zeal.  It  is  evident  that  the  grunting  of 
counsel  in  prcliniiu.iry  investigations  preceding  a  criminal  trial  can  uot 
be  claimed  by  art.  7  of  the  treaty  of  10th  April  1850,  which  stipulates  that 
in  no  case  shall  counsel  be  denied  to  British  subjects  auy  more  than  to 
natives,  as  at  this  stage  counsel  is  not  allowed  to  natives.  (See  Heport 
of  Judge  Ponce,  dated  7th  September  1851.) 

*'The  complaint  also  that  an  interpreter  was  denied  to  the  accused  is 
proved  to  be  unfounded.  The  report  of  Banda  (folio  7  of  the  investiga- 
tion documeuts)  proves  that  the  accused  was  asked  before  the  exami- 
nation, whether  he  was  acquainted  with  the  Spanish  language  and 
that  he  replied  in  the  afllnuativc.  Whitens  knowledge  of  the  language 
may  also  be  inferred  from  his  signing,  without  protest,  the  minutes  of  the 
examination  (folio  6,  ibid.),  and  it  is  also  proved  by  the  testimony  of 
Calista  Peralta  (folio  48,  ibid.).  The  order  therefore  of  the  attorney- 
general,  which  denied  this  request  as  frivolous,  is  fully  justified. 
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"Tho  assertion  of  White  that  threats  and  intimidations  were  used,  and 
that  he  had  oven  heen  forced  to  sign  a  false  docament,  appears  to  he  a 
pure  invention  in  the  face  of  the  docaments  and  the  official  reports  of 
Ponce  (vide  folios  4  and  102  of  the  investig.ation  docnments)  and  the 
reports  of  Ponce  of  the  29th  of  April  and  7th  of  Decemher  1861. 

"That  White  was  forced  to  sign  any  document  is  the  more  evidently 
untrue,  as  not  only  was  there  no  reason  whatever  for  it,  but  also  because 
he  refused  to  sign  nearly  all  the  docaments  laid  before  him,  nor  was  he 
ever  asked  to  do  so  a  second  time;  for  it  was  quite  immaterial  to  the  course 
of  the  proceedings  whether  his  signature  was  given  or  not. 

*^  Finally,  just  as  little  can  there  be  any  just  complaint  that  the  accused 
was  not  confronted  with  any  of  the  witnesses  examined,  the  order  for  such 
confrontation  depending  solely  on  the  discretion  of  the  investigating 
judge,  and  on  his  conscientious  consideration  whether  it  would  be  desira- 
ble for  the  purpose  of  ascertaining  the  true  state  of  the  case. 

**  In  the  present  case  the  judge  could  not  deem  it  desirable,  as  there  were 
no  contradictions  to  be  cleaired  up,  for  which  purpose  such  confrontations 
are  usually  ordered;  for  White  says  nothing  at  all  against  the  evidence  of 
the  witnesses,  but  contented  himself  by  declaring  that  such  testimony 
did  not  atl'ect  him  and  accusing  the  Peruvian  Government  of  having 
bought  it. 

"  But,  as  it  is  stated  on  page  17  of  the  statement  of  the  British  Govern- 
ment, *  It  appears  that  the  judges,  when  they  ascertained  from  his  an- 
swerH  to  their  own  interrogatories  that  he  desired  any  particular  witnesses 
to  be  examined  on  his  own  behalf,  took  similar  means  for  procuring  the 
testimony  of  these  witnesses.'  It  is  only  thereby  acknowledged  that  the 
judge  did  his  duty  according  to  the  legally  inquisitorial  character  of  the 
preliminary  investigation  for  a  penal  accusation. 

"It  must  be  repeated  that  the  principles  of  law  which  obtain  in  England 
are  not  applicable  here. 

"  Now,  as  White  was  arrested  on  the  23rd  of  March  1861,  and  the  accusa- 
tion of  the  attorney -general  was  not  made  until  the  28th  of  August,  it 
appears  at  first  sight  that  the  investigation  lasted  an  unusually  long  time. 
But  it  was  necessary,  first  of  all,  to  examine  a  great  number  of  witnesses, 
and  at  four  places,  far  distant  from  each  other,  namely,  Lima,  Arica,  Tacna, 
and  Iquiqui,  and  it  appears  from  the  documents  that  the  time  up  to  the 
4th  of  July  was  fully  occupied  by  that  examination  and  by  the  necessary 
official  communications  of  the  various  courts  with  each  other,  as  well  as 
those  of  the  acting  judges  with  the  higher  authorities,  for  the  purpose  of 
obtaining  their  decisions;  and  there  does  not  appear  to  be  any  ground  for 
charging  the  courts  and  authorities  with  dilatoriness.  On  the  4th  of  July  it 
was  reported  from  Arica  that  the  examination  of  the  witnesses  Pedro, 
Caro,  J  err,  Thomas  Pearson,  and  Manuel  Ruperto  could  not  be  obtained, 
as  they  resided  in  the  Republic  of  Bolivia.  Then,  as  it  could  not  well  be 
left  undone  in  the  then  state  of  the  investigation,  the  necessary  steps  were 
taken  to  obtain  their  evidence  there ;  but  as  no  answer  had,  up  to  the  8th 
of  August,  been  given  by  the  ministry  of  the  Republic  of  Bolivia  to  the 
written  request  made  for  that  purpose,  the  attorney-general,  in  order  to 
avoid  a  useless  delay,  decided  on  the  following  day  that  the  proceedings 
shonld  commence  forthwith.    That  from  this  day  no  delay  took  place 
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up  to  the  sentenco  in  the  third  instance,  with  the  exception  already  men- 
tioned as  not  satisfactorily  explained,  bat  at  all  events  of  no  importance, 
has  boon  shown  above. 

''This  complaint  also  must  therefore  be  considered  as  disposed  of. 

''  4.  The  last  complaint  of  the  British  Government,  *  The  expulsion  of 
White  from  the  territory  of  Pern  as  the  result  and  consequence  of  such 
unjust  proceedings.' 

''As  the- basis  of  this  complaint,  the  statement  of  the  British  Government 
says  (at  page  29)  that,  although  the  corte  superior  had  annulled  the  sen- 
tence in  the  first  instance,  that  White  should  quit  the  country,  the  Peru- 
vian (lovcrnment  ordered  him  to  leave  the  country,  and  that  this  order 
had  been  transmitted  to  him  through  the  prefect  of  the  town  of  Lima,  to 
whom  he  was  ordered  to  present  himself  on  his  release  on  the  9th  of 
January  18(J2. 

*'  These  alleged  facta  are.  however,  contradicted  by  the  documents.  In 
the  first  place,  tht*  sentence  of  the  corte  superior  is  of  no  importance,  as 
that  sentence  was  quashed  by  the  corte  suprema,  and  only  orders  a  sur- 
veillance by  the  police  of  the  accused,  who  was  freed  from  the  instance. 
There  is  no  mention,  therefore,  of  banishment  in  the  sentenco.  Moreover, 
there  is  no  foundation  whatever  for  the  assertion  that  the  Peruvian  Gov- 
ernment gave  this  order  of  banishment  contrary  to  the  final  judgment. 
The  circumstance  also  that  this  complaint  was  never  pressed  at  the  pre- 
vious diplomatic  proceedings  by  the  British  Government  against  the 
Peruvian  Government  does  not  a<ld  to  its  credibility;  but  the  untruth  of 
this  assertion  is  evident  from  the  letter  which  White  addressed  to  the 
criminal  Judge  on  the  15th  of  January,  in  which  he  requests  (fol.  1  of  the 
investigation  docnnicnts)  to  be  furnished  forthwith  with  copies  of  the  doc- 
uments of  the  tiial,  '  as  he  was  obliged  to  quit  the  republic  on  account 
of  urgent  jirivate  afVairs.' 

''As  it  appears,  therefore,  from  .ill  that  precedes,  that  the  British  subject, 
Captain  Thomas  Mi-lville  White,  was  arrested  on  reruvian  territory  on 
o(;casiou  of  serious  sus]>i«  ions,  based  upon  important  information;  that 
the  investigation  has  been  <onducted  with  zeal  and  circumspection,  in 
couforiuity  with  the  regulations  <»f  the  Peruvian  laws,  and  without  pro- 
crastination;  that  he  was  publicly  accused  in  consetjncnce  of  the  result 
of  this  investigation  and  by  no  means  found  innocent,  and  was  therefore 
not  absolved  by  the  legally  valid  sentenct*  of  the  supreme  court  of  Lima, 
whose  Jurisdiction  is  not  nt  all  questioned,  from  the  charge  of  hostile 
agitation  against  the  ie])ul»lii-,  but  only  freed  from  the  instance;  while 
th<'  assertions  that  White  had  been  treated  durin«i:  his  arrest  with  crneltv 
and  sevc^rity,  and  exj»elled  from  the  country  by  the  Peruvian  Government, 
contrary  to  the  sentence,  when  not  in  dire(!t  contradiction  to  the  docu- 
ments, are  wholly  destitute  of  any  credible  foundation — the  present  claim 
on  the  part  of  tlie  Hritish  (Jovernnuut  for  a  ])e<  uniary  compensation  for 
White  appears  of  no  force  whate\er,  and  is  to  be  rejected  as  unfounded. 

"The  costs  to  whi<h  each  party  has  been  put  with  regard  to  these  pro- 
ceedings are  to  be  Imuuc  by  tin  inseh  es.     The  costs  incurred  by  the  com- 
mission in  these  proceedings  are  to  be  paid,  a  moiety  by  each  party. 
'•  In  lidem, 

♦'W.  CiiOPP,  Sfcrclary.. 

'•  llAMnt'RG,  I.J  April  lS',4r 
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Great  Britain  and  Portugal. — Award  of  tho  Senate  of  Hambnrfir  on  the  com- 
plaint of  Mr.  Croft  against  the  Portuguese  Goverumont  February  7, 1856. 

[Translation.] 

''The  complaint  against  the  Portuguese  Government,  which  has  been 
refrrretl  by  Mr.  Croft  and  supported  by  the  British  Government,  is  to  the 
ertV'ct  that  the  Portuguese  administrative  authorities,  by  denying  to  Mr. 
Croft  the  patent  of  registration,  have  infringed  those  rights  which  had 
been  adjudged  to  him  by  judicial  decisions,  and  thus,  in  contravention  of 
the  constitutional  Charter  of  the  kingdom,  have  withheld  the  acknowl- 
edgment due  to  tho  acts  of  the  judicial  power;  wherefore  the  Portuguese 
Government  is  liable  for  damages. 

**This  claim  rests,  therefore,  on  the  twofold  allegation :  (1)  That  the  ad- 
ministrative authorities  have  acted  illegally;  and  (2)  that  the  government 
is  responsible  for  tht;  conseciuences  of  the  illegal  proceedings. 

''Neither  of  these  allegatitms  can  be  admitted. 

"The  administrative  authorities,  in  refusing  to  grant  the  patent,  acted 
in  conforniity  with  the  administrative  code  which  regulates  their  powers, 
and  with  the  special  laws  respecting  the  registration  of  donations;  for, 
according  to  section  254  and  section  280  of  the  said  code,  they  are  invested 
with  the  function  of  pronouncing  on  the  admissibility  of  registrations; 
and  the  registration,  in  the  present  case,  even  without  referring  to  the  law 
of  tho  25th  January  1775,  which  perhaps  may  not  be  applicable  herein, 
was  at  all  ev<>nts  inadmisKible,  according  to  the  prescriptions  of  Ordinance 
1,  IV.  t.  62,  on  account  of  the  donor's  decease  having  already  taken  place. 
Though  differences  of  opinion  might  possibly  prevail  with  respect  to  the 
latter  point,  and  though,  in  the  case  of  the  Viscount  das  Picoas,  a  decision 
was  actually  pronounced  in  a  different  st'use,  yet,  notwithstanding  this, 
on  a  closer  examination  of  the  case,  even  those  lawyers  who  had  formerly 
expressed  such  an  opinion  (vi/,  the  Attorney-General  Ottolini  and  his 
assistant,  Kangel  de  Quadros)  have  retracted  it,  as  may  be  seen  by  the 
unanimous  declaration  at  the  conference  of  16th  October  1850,  and  a  sin- 
gle previous  judgment,  or  precedent,  whit^h  has  been  wrongly  pronounced 
before,  can  not  establish  a  rule  for  all  cases  to  come,  especially  where  a 
contradiction  of  distinct  written  laws  is  involved.  The  committee  is  of 
opinion  that  the  grant  of  registraticm  was  justly  refused  by  the  adminis- 
trative authorities.  It  would  be  of  this  opinion,  even  though,  in  the  suit 
of  Mr.  Croft  against  the  family  of  Harcellinhos,  the  judicial  decisions  had 
prescribed  that  registration  to  the  administrative  authorities,  for,  with 
the  separation  existing  between  the  ordinary  tribunals  and  the  tribunals 
of  administrative  justice,  according  to  the  constituti<m  of  the  Portuguese 
monarchy,  the  former  are  in  no  wise  competent  to  prescribe  to  the  latter 
the  way  in  which  they  are  to  decide.  On  the  contrary,  the  latter  have 
only  to  proceed  according  to  the  legal  regulations  provided  for  them. 
When  a  court  of  justi<'e  has  imposed  on  a  i)arty  in  a  civil  suit  the  duty  of 
performing  a  certain  act  before  the  administrative  authorities  which,  at 
the  lime  when  it  is  attempted,  can,  in  ])ursuance  of  the  regulations  of  the 
administrative  authorities,  no  longer  be  done,  then  the  act  thus  imposed 
has  become  an  impossibility ;  but  no  blame  <*an  therefore  be  imputed  to 
the  administrative  authorities.  The  fact  is,  however,  that  the  legally 
valid  judicial  decisions  never,  in  any  way,  imposed  such  a  duty.     The 
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authoritative  decision  of  the  court  of  appeal  nt  Oporto,  dated  March  31, 
1843,  does  not  say  at  all  that  the  refi^istration  of  the  doDation  is  to  take 
place  either  during  the  lifetime  or  aftor  the  decease  of  the  Baron  de  Bar- 
cellinhos;  but  it  merely  sayH  that  were  it  not  to  take  place,  the  marriage 
portion  on  the  Barents  death  would  appear  valid  only  so  far  as  it  did  not 
exceed  the  legitimate  share  and  the  le^al  tax,  and  that  any  anrplas  woold 
have  to  be  recognized  and  returned  as  invalid.  This  meaning  of  the 
Oporto  judgment  is  not  only  apparent  from  the  wording  thereof  and  ttom 
the  opinions  of  the  judges  who  pronounced  it,  but  it  is  likewise  anequiv- 
ocally  acknowledged  by  all  the  later  judicial  decisions  (the  decrees  of  the 
Lisbon  court  of  appeal,  dated  March  12,  1844;  of  the  Jndge  Novaee,  dated 
July  15,  1850;  of  the  Lisbon  court  of  appeal,  dated  October  4,  1851,  and 
the  opinions  upon  which  these  decrees  were  formed),  so  that  the  assertion 
that  the  Oporto  judgment  pronounced  a  compulsory  duty  of  registration 
at  any  time  whatever,  or  even  at  a  specified  time — that  is,  after  the  death 
of  tlio  Baron — is  not  founded  on  fa<'t.  But  that  judgment,  as  well  as  all 
the  snbscipient  judicial  decisions,  on  the  contrary,  very  properly  left  the 
question  concerning  the  admissibility  and  the  period  of  the  registration 
solely  to  the  application  to  be  made  to  the  administrative  authorities,  and 
the  judgment  there  to  he  pronounced,  conHning  itself  to  the  declaration 
that  if  a  registration  were  proved,  the  dowry  would  be  legally  valid  to  its 
whole  amount,  whereas,  in  the  contrary  case,  the  part  exceeding  the 
legitimate  share,  and  the  tax  of  the  law,  would  be  regarded  as  liable  to  be 
rescinded. 

"The  first  of  the  two  propositions  must  therefore  be  negatived,  and  thii« 
is  no  less  the  case  in  regard  to  the  second  proposition. 

"For,  even  a<lmittini^  that  the  administrative  authorities  who  refused 
the  patent  were  entirely  wron«;  in  doin^  so,  nevertheless  it  could  not  he 
inferred  that  tlie  Portuguese  state  was  bound  to  make  good  any  possiide 
damage  thereby  ofcasionod  to  Mr.  Croft.  The  acting  administrative 
authorities,  tin'  m'tnici]>al  adiuiuistrjitor  (adiniuistrador  do  conselho)  in 
first  resort,  the  district  council  (conseljio  de  districto)  in  second  resort, 
and  the  council  of  state,  on  whose  opinion  the  royal  decree  of  the  4th 
December  1S41)  was  issu<*d  in  third  resort,  had  to  give  a  decision  in  a  liti- 
gated case,  and  in  this  branch  of  their  functions  they  act,  not  in  the 
character  of  mere  executors  of  the  ji^overinnent's  orders,  but  as  actual 
authorities  j)ront)nncing  the  sentence  of  the  law.  such  authorities  existing 
according  to  the  Portui^uese  constitution,  likewise  in  the  province  of  the 
administration.  Fnrwlien  a  certain  class  of  legal  questions,  according  t-o 
the  provisions  of  this  and  of  many  other  similar  state  constitutions,  has 
been  taken  away  from  the  onlinsiry  courts  of  justice  and  assigned  to  a 
special  Jurisdiction  instituted  for  such  (|neatious  occurring  in  the  a^linin- 
istration,  the  exercise  of  this  jurisdicti(ui  not  tlie  less  involves  an  actual 
judicial  activity,  siine  its  practice  depends  H(dely  on  the  free  and  inde- 
pendent rijjjhteous  convictions  of  the  individuals  legally  entrusted  with 
it,  and  not  on  obedience  to  superior  onlers;  and  from  this  it  follows  at 
once  that  it  is  impossible  that  the  higher  authorities  of  the  government 
or  of  the  state  should  be  resj)onsil)le  ftn*  sentences  pronounced  by  that 
jurisdiction.  There  can  be  no  (juestion  here  of  the  exceptional  cases 
which,  in  the  opinion  of  Vattel  (II.  7,  sec.  84),  may  justify  the  xeclama- 
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tion  of  a  foreign  government  evon  against  judicial  Rentenoos  affecting  one 
of  its  subjects,  since  none  of  the  suppositions  enumerated  by  Vattel  agrees 
with  the  perfectly  Just  decisions  given  in  the  present  case.  Therefore  the 
second  allegation  on  which  the  English  Government  would  base  the  claims 
of  Mr.  Croft  must  also  be  declared  unfounded. 

"It  18  true  that  the  Portuguese  Government  itself,  after  having  a  long 
time  steadfastly  maintained  the  justice  of  the  proceedings  of  the  adminis- 
trative tribunals  in  refusing  the  patent,  notwithstanding,  towards  the  end 
of  the  year  18.51,  in  order  to  meet  the  wishes  of  the  English  Govemmont, 
and  in  consequence  of  its  urgent  representations,  tried  to  bring  about  a 
contrary  arrangement,  Her  Majesty's  ministers  instituting  a  motion  for 
redress  by  means  of  a  statement  addressed  on  the  17th  November  18.51, 
according  to  XCIV.  of  the  regulations  of  the  council  of  state,  to  the  presi- 
dent of  the  department  of  legal  questions,  in  order  that  the  council  of 
state  might  reconsider  the  matter  and  cancel  its  former  resolution,  whioh 
confirmed  the  decision  of  the  district  council,  u]>on  which  the  decree  of 
4th  December  1849  was  passed;  and  in  this  statement  the  ministers  made 
use  of  all  those  arguments  which  the  English  Government  had  up  to  that 
time  brought  to  bear  against  the  proceedings  of  the  administrative  author- 
ities, and  which  the  committee,  as  has  l>een  explained  above,  can  not  con- 
sider as  well  grounded.  But  when,  after  this,  the  council  of  state,  in 
united  sections,  delivered  its  opinion  on  this  motion  of  the  government  on 
grounds  which  appear  to  the  committee  correct  on  all  points,  to  the  effect 
that  the  motion  appeared  neither  formally  or  materially  admissible,  then 
the  government  went  even  further,  and  on  the  3d  of  .January  1852  issued 
a  decree  which,  in  the  form  observed  in  deciding  on  motions  in  litigated 
cases,  expressly  setting  a^ide,  however,  the  contrary  opinion  of  the  council 
of  state,  annulled  the  decree  of  the  4th  of  December  1849,  and  now  decided 
on  the  a])peal  from  the  sentence  of  the  district  council  of  the  10th  May 
1849  that  the  patent  was  to  be  granted,  which,  then,  was  granted  accord- 
ingly. 

**From  these  proceedings  of  the  Portuguese  Government,  in  November 
1851  and  .January  1852,  the  English  Government  would  infer  that  the  Por- 
tuguese Government  itself  acknowledged  the  illegality  of  the  former 
a<lministrative  decisions  and  admitted  the  obligation  to  hold  Mr.  Croft 
harmless  and  to  put  him  in  the  situation  in  which  he  would  have  found 
himself  if,  on  the  18th  of  November  1848,  when  the  municipal  adminis- 
trator gave  his  judgment  against  it,  that  functionary  had  granted  him  the 
patent. 

'*  If  what  was  contained  in  the  statement  of  the  17th  November  1851  had 
been  ex])re8sed  in  a  iiot<'  or  other  diplomatic  communication,  addressed  to 
the  British  Government  by  the  Portuguese  Government  aM  its  view  of  the 
case,  itmij^ht  then  have  been  jnstly  said  that  the  one  government  had 
thereby  of  itself  made  an  acknowledgment  and  an  admission  to  the  other  by 
which  the  latter  was  now  altogether  exonerated  from  the  task  of  proving 
that  the  case  really  stood  as  it  was  re])resented  there.  But  no  such  char- 
acter can  be  ascribed  to  the  expressions  of  that  statement,  which,  from 
its  nature,  was  merely  an  address  to  the  council  of  state,  to  move  it,  if 
possible,  to  alter  it**  former  decision  as  the  Portuguese  Government  wished, 
on  accoujit  of  th<^  friendly  relations  with  England.     Whatever  was  said 
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in  such  an  addroAs  for  the  sake  of  supporting  the  reqnett 
party  on  whoRo  bohalf  nnd  in  whoee  favour  it  waa  auda  tmm,  not 
dedaoe  acknowledgments  for  itself.  If,  thMefoftt,  it  is  said  in  the  state- 
ment that  the  decisions  of  the  administrative  aathorities  contained  a 
'd^ni  de  Jnstiee/  because  they  did  not  respect  the  legally  Tslid  Jadicisl 
sentences,  and  involved  'presqne  une  distinetion  odiense/to  the  pr^jn- 
dice  of  an  Englishman ;  because,  in  the  year  1838,  In  tlie  ease  of  the  Viseoont 
das  Piooas,  a  different  decision  had  been  given ;  these  arsy  in  troth,  but 
arguments  made  une  of  in  order  to  procure  a  decision  of  the  eooneil  of 
state  in  accordance  with  the  desires  of  Mr.  Croft,  but  in  no  wise  sdmis- 
sions  maile  to  him  or  to  th»  English  Government,  salme  oeii^llsndi,  or  which 
might  lie  maile  available  as  such.  It  is  the  same  with  all  the  rest  of  the 
representations  in  that  statement,  the  purpose  of  which  waa  evidently 
to  bring  before  the  council  of  state,  as  completely  as  possible  and  with 
urgent  support,  the  arguments  which  the  British  Government  had  hith- 
erto brought  to  bear  in  the  matter  which  it  defended.  The  council  of 
state,  however,  in  its  resolution  of  the  lOtb  of  December  1851,  Justly,  ss 
it  appears  to  the  committee,  rejected  these  arguments  as  unfonnded. 

"Nor  does  the  decree  of  the  3rd  January  1852,  which  the  Portngueas 
Government  next  resolved  to  issne,  afford  grounds,  any  more  than  the 
statement  of  17th  November  1851,  for  deducing  an  acknowledgment  oo 
its  part  of  an  obligation  to  pay  an  indemnity;  for,  in  the  first  place, 
neither  is  this  decree  an  international  communioation  between  the  two 
governments,  but  it  is  a  judgment  pronounced  in  a  litigated  matter;  and, 
in  the  second  place,  even  if  any  admission  were  to  be  deduced  ftom  that 
decree,  it  could  only  be  this,  that  the  ailministriitive  authorities  had  acted 
illegally  before,  and  not  this,  that  the  Portuguese  state  was  obliged  to 
make  good  the  damages  arising  from  that  action,  which  is  something 
altogether  ditferent,  and,  according  to  what  is  said  above,  not  at  all  self- 
evident,  though  that  would  be  essentially  requisite,  in  order  to  be  able  to 
assert  that  the  I^ortnguese  Government  had  recognized  the  claim  now 
made  upon  it. 

**  Neither  can  any  acceptance  of  a  fresh  liability  on  the  part  of  the  Porta- 
guese  (loverument  toward  the  Itritish  Government  be  found  in  the  decres 
of  the  3rd  of  .lannury  1852,  for  this  could  only  be  the  case  if  either  it  con- 
tained a  promise  or  it  had  occasioned  a  damage  to  Mr.  Croft. 

"If  at  any  time  the  rortuguese  Government,  or  its  legal  representatiTe, 
had  given  to  the  British  Government,  in  its  usual  forms  of  intemalionsl 
intercourse,  a  promise  that  Mr.  Croft  should  be  assisted  in  obtaining  the 
satisfaction  of  his  claims,  or  that  he  was  to  be  held  harmless  in  regard 
thereto,  then  there  could  be  no  doubt  that  a  perfectly  valid  title  to  satis- 
faction or  indemnification  from  the  Portuguese  state  would  arise  there- 
from, Bin<'e  those  are  the  constitutional  forms  recognizeil  by  the  law  of 
nations,  in  which  the  international  obligations  of  one  country  toward  an- 
other are  contracted.  But  the  same  can  not  bo  asserted  of  a  case  where 
nothing  else  is  apparent  but  an  order  which  the  government  issued  to  its 
own  authorities  in  favour  of  a  foreign  subject,  without  any  promise  hav- 
ing been  previously  mad«>  to  that  subject  s  government.  If  in  such  a  esse 
the  order  meets  with  constitutitmal  obstacles,  which  render  its  execution 
impossible,  no  claim  founded  on  international  law  can  be  made  upon  the 
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government  for  damages  on  account  of  its  order  not  having  been  carried 
into  execution.  It  is,  therefore,  conceivable  that  the  order  given  in  the 
decree  of  the  3rd  of  January  1852,  namely,  the  issue  of  the  patent  therein 
directed,  might  not  have  been  executed  at  all,  in  consequence  of  some 
legal  obstacle,  independent  of  the  government's  will;  and  yet  that  no 
claim  on  the  Portuguese  state  for  indemnification  could  have  been  founded 
thereon  by  the  British  Government  or  its  subject.  This,  however,  has  not 
happened,  but  the  order  of  the  3rd  of  January  1852  has  been  executed,  and 
the  patent  has  been  granted  to  Mr.  Croft.  He  has  thus  actually  obtained 
what  he  desired,  and  the  object  of  his  desire  has  always  been  only  to  pre- 
sent the  patent  before  the  courts  of  justice  and  thereon  to  get  from  them 
a  judgment  against  the  family  of  Barcellinhos.  He  must  now  proceed  in 
that  way  and  wait  for  the  result  of  the  judicial  decisions,  wherein,  how- 
ever they  may  turn  out,  he  is  to  recognize  his  only  legal  remedy.  Least 
of  all  will  he  be  able  to  assert  that  any  damage  whatever  has  accrued  to 
him  from  the  decree  of  the  3rd  of  January  1852.  On  the  contrary,  the 
most  recent  judicial  decision  lying  before  the  committee  in  Mr.  Croft's 
suit  against  the  family  of  Barcellinhos,  namely,  the  judgment  of  the 
supreme  tribunal  of  justice  of  the  14th  August  1854  opens  to  him  the  pros- 
pect that,  in  consequence  of  the  patent  having  now  been  granted  in 
obedience  to  the  decree  of  the  3rd  of  January  1852,  he  might  expect  a 
favorable  issue  of  his  suit.  However,  be  this  as  it  may,  and  whatever  be 
the  purport  of  the  final  sentence  to  be  pronounced  in  the  cause  against  the 
family  of  Barcellinhos  (since  the  above-mentioned  Judgment  of  the  su- 
preme tribunal  of  justice  has  not  as  yet  the  force  of  a  definitive  decision), 
at  all  events,  it  is  not  to  the  decree  of  the  3rd  of  January  1852  that  Mr. 
Croft  will  have  to  ascribe  any  unfavorable  issue  of  his  lawsuit.  If  any 
one  could  prove  damage  from  that  decree,  it  could  only  be  the  family  of 
Barcellinhos,  in  case,  namely,  of  their  being  adjudged  according  to  the 
aforesaid  decision  of  the  supreme  tribunal  of  justice,  to  pay  on  account 
of  the  patent  now  produced  the  whole  of  the  marriage  portion.  For  in 
so  far  as  the  issue  of  that  decree  may  involve  any  infringement  of  law  and 
established  rights,  the  Barcellinhos  family  would  then  be  able  to  set  up 
a  claim  for  redress  conformably  with  the  Portuguese  laws,  and  so  far  as 
thej'  allow  of  it,  whether  against  the  Portuguese  state  treasury  or  against 
the  originators  of  the  decree.  Hut  tbe  committee  can  by  no  means,  on 
acconnt  of  a  contravention  of  law,  possibly  permitted  by  the  Portuguese 
Government,  to  the  prejudice  of  the  Barcellinhos  family,  adjudge  to  Mr. 
Croft,  in  whose  favor  that  very  contravention  would  have  taken  place,  a 
claim  of  damag(>s  a<(ainst  the  said  Government. 

'*  On  these  grounds  the  committee  gave  the  required  award  as  follows: 
That  the  Portuguese  Government  is  to  be  discharged  from  the  claims 
made  on  the  part  of  the  English  Government  in  favor  of  Mr.  or  Mrs. 
Croft,  aH  also  from  the  claims  which  Mr.  and  Mrs.  Crofb  have  set  up 
against  the  Portuguese  (Tovernmeut;  the  costs  which  each  of  the  two 
parties  has  incurred  on  account  of  this  arbitration  are  to  l>e  borne  by 
themselves ;  of  the  costs  incurred  by  the  committee,  one  moiety  is  to  be 
paid  by  each  party. 

[L.  8.  J  "  ASHER,  Dr." 

(British  and  Foreign  State  Papers,  L.  1288-1294.) 
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Great  Britain  and  PortogaL — In  1861  an  award  waa  rendered  by  the  Sen- 
ate of  Hamburg  as  arbitrator  in  respect  of  the  claim  of  Meaara.  Yuille 
and  Short  ridge,  British  snbjcctB,  against  the  Government  of  Portagal. 
Tbe  award  has  not  been  published  by  the  British  OoYemment,  and  does 
not  appear  to  have  been  published  by  the  Portngnese. 

Chreat  Britain  and  Portagal. — Award  of  the  President  of  the  French  Re- 
public on  the  claims  of  (treat  Britain  and  Portugal  to  certain  terri- 
tories formerly  belougiu/L);  to  the  Kings  of  Tembe  and  Mapoota,  on  tbe 
eastern  coast  of  Africa,  including  tbe  islands  of  Inyack  and  Elephant 
(Delagoa  Hay  or  i^orenzo  Marques.)    Versailles,  Jnly  24,  1875. 

Nous,  Mario  Kdme  Patrice  Maurice  de  MacMahon,  Duo  do  Magenta^ 
Marc^chal  de  France,  Pri^sidcnt  do  la  R<^pnbliqae  Fran^aise,  statnant  en 
vertu  dcs  pouvoirs  qui  ont  ^t<^  conferds  au  President  de  la  B^pnbltqae 
Franvaise  aux  termesdu  Protocole  8ign<^  a  Lisbonne,  le  25  septeuibre  1872, 
I>ar  Ie([ncl  le  Gonvcniemont  de,  Sa  Mi^iestd  la  Reine  de  la  Grande  Bfetagne 
ct  d'Iriaiidc  -ct  cclui  do  8a  Majesty  le  Hoi  de  Portngal  sont  convenns  de 
dt'^fi'ier  au  l^n'-sident  de  la  R<^publique  Fran^aise,  pour  etre  r^gl^porlni 
dofinitivemcut  ot  Hans  appel,  le  litige  qui  est  pendant  entre  enx  depnis 
raunco  1823.  au  sujet  do  la  possession  des  territoires  de  Tembe  et  de  Ma- 
puto ct  (les  lies  d'ln yack  rt  des  l^b^pbants,  situ^s  snr  la  Baie  de  Delagoa 
ou  Lorenzo  Marquoz,  a  la  Cote  orientale  d'Afrique; 

Vu  les  m^moiresreuiis  a  I'Arbitrepar  les  repri^sentants  des  denx  parties, 
le  1.5  septembre  1873,  et  les  contre-m<^moire8  dgaleraent  romis  par  enx,  le8 
11  et  15  septembre  1871 ; 

Vu  les  lettres  de  son  excellence  M.  TAmbassadenr  d'Angleterre  et  de  M. 
le  Miuistro  de  Portugal  a  Paris,  on  date  dn  8  fV5\'Tier  1875; 

La  ("onimiHsioii  iiistiturr,  lo  10  luars  1873,  a  refVet  d'l'tudier  les  pi«*ceset 
(locnniciits  resj>e('tivcnieiit  produits,  u<»us  .lyant  fait  part  du  r<^sult'at  de 
soil  cxamni ; 

Attend!!  (jue  h'  liti/j^o,  tcl  quel'objet  en  a  <'*t<' dct<^rmin<^  par  lesmeinoires 
])n'a«'nt«H  a  I'Arbitre  <•!.  ni  ilcruicr  lieu,  ]>ar  les  lettres  ci-dessus  citees  des 
rci>i«seiitants  a  I'aris  ties  deux  parties,  portc?  sur  le  droit  aux  torritoin*B 
siiivants,  savoir : 

1.  Li*  tciritoiri' do 'r«  iuIm",  boiur  an  uord  par  le  Fleuve  Kspirito  Santo 
ou  Knixlisb  Kivrr,  et  ])ar  la  Ixivicro  Lorenzo  Marquez  ou  Dundas,  s\  I'ouest 
par  l«'s  Mouts  Lcbouibo,  an  sud  et  a  I'rst  par  Ic?  Fleuve Mai)Uto,  et  <le  I'em- 
l)ouchnr<»  i\ei  cc  fleuve, jus<iu'  a  ccllc  de  rKspirito  Santo  par  le  rivage  de  la 
l?ai<*  (l<^  I>cla«;<)a  ou  Lorenzo  Mar<|uez; 

2.  L«'  tcrritoin*  <lo  Maputo,  dans  lc(|nel  sout  comprises  la  presqu'ib'  et 
I'll*'  (I'lMNack,  ainsi  que  I'llr  des  r!l<'])liant8,  ot  (pii  est  borne  au  nord  par 
b*  riva<;e  <le  la  bai«',  a  Toucst  par  le  I'lenve  Ma])uto,  de  son  embouchure, 
jnsqu'an  parallMe  «le  26  30  de  latitucb*  australe,  au  sud  par  ce  mcnie 
paralli'lc,  ct  a  Test  ])ar  la  uicr: 

Attendu  que  la  liai«' do  Dolagoaou  Lorenzo  Marquez  a  et«^  dccouverte 
an  HV""'  sirclc  jiar  les  uavigat«'nrs  Portngais.  et  qu'au  17''"*  <'t  18''"""  le 
Portngal  a  o<cn]»«'  divt-rs  points  snr  la  cotc  nord  de  cette  baie  et  i\  I'lle 
d'lnyack  dont  I'llot  des  I^b-pbauts  est  nue  drpendance; 

Attendn  que,  depnis  la  <l«''Converte,  le  Portugal  a,  en  tout  temps,  reven- 
di(|uc  des  <lroits  de  sou  vera  inctc  snr  la  totalitc  de  la  baie  et  des  territoires 
riverains,  ainsi  <iue  le  droit  oxclusif  d'y  faire  lo  commerce;  que,  de  plus, 
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il  a  appuyd  ^  maiu  arm^e  oetto  revendicatiou  contre  les  Uollandais  vers 
1732,  et  contre  les  Aiitrichiens  en  1781 ; 

Atteudu  que,  les  actes  par  lesquels  le  Portugal  a  appuy<^  ses  prdtentious 
n'ont  soulevi^  aucuue  r^claniatiou  de  la  part  du  Gouvernemeut  des  Pro* 
viuces  Uuies;  qii*en  1782  ces  pr(^tentious  ont  6t^  tacit«ment  accept^es  par 
rAutriche,  h  la  suite  d'explications  diplomatiiiues  dchang^es  eutre  cette 
Puissance  et  le  Portugal ; 

Attendu  qu'en  1817  I'Angleterre  elle-meme  n'a  pas  coutoHtd  le  droit  du 
Portugal,  lorscju'elle  a  conclu  avec  le  Gouvemement  de  Sa  Majest<^  Tres- 
Fidele  la  convention  du  28  juillet,  pour  la  rt^pression  de  la  traite;  qu'en 
ellet,  I'Article  2 '"*=  de  cette  convention  doit  etre  interpr<f^t<?  en  ce  sens  (ju'il 
designe  coiume  faisant  partie  des  possessions  de  la  Couronne  de  Portugal 
la  totalito  de  la  baie,  li  laquelle  s'appliqne  inditl'eremuient  Tune  ou  Tautre 
des  di^nominations  de  Delagoa  ou  de  Lorenzo  Marquez; 

Attendu  qu'en  1822  le  Gouvornemont  de  Sa  Majest<^  Britannique,  lorsqu'il 
chargea  le  Capita ine  Owen  de  la  reconnaissance  hydrographique  de  la 
Bale  de  Delagoa  et  des  rivieres  qui  y  ont  leur  embouchure,  I'avait. recom- 
niandd  aux  bons  offices  du  Gouvernemeut  Portugais; 

Attendu  ([ue  si  Vafiaiblissement  accidentel  de  rautorit(^  Portugaise  dans 
oes  parages  a  pu,  en  1823,  induire  en  erreur  le  Capitaine  Owen  et  lui  faire 
consid^rer  de  bonne  foi  comme  r<5ellement  inddpeudants  de  la  Couronne  de 
Portugal  les  chefs  indigenes  des  territoires  aujourd*hui  contest<^s,  les  actes 
]>ar  lui  conclus  avec  ces  chefs  nVn  etaient  pas  moins  contraires  aux  droits 
du  Portugal; 

Attendu  que,  presque  aussitAt  apres  le  depart  des  bAtiments  Anglais,  les 
chefs  indigt'iies  de  Tembe  et  de  Maputo  ont  de  uouveau  reeonnu  leur  do- 
pendance  vis-avis  des  autorites  Portugaises,  attestant  ainsi  eux-memes 
qu*ils  n'avaient  pa«  en  la  capacite  de  contracter; 

Attendu  que,  les  Conventions  signees  par  le  Capitaine  Owen  et  les  chefs 
indigenes  du  Tembe  et  du  Maputo,  alors  m^me'(iu'elles  auraient  6te)  passdes 
entre  parties  aptes  ii  contracter,  seraient  aujourd'hui  sans  etl'et,  Facte 
relatif  au  Tembe  stipulant  des  conditions  esseutielles  qui  n*ont  pas  revu 
d'exi^'cution,  et  les  actes  concernant  le  Maputo,  conclus  pour  des  p<5riodes 
de  temps  ddtermin^es,  n'ayant  point  ete  renouveles  apres  Texpiration  de 
ces  delais ; 

Par  ces  motifs  nous  avons  jugt'^  et  dc^cid*^  que  les  pri^tentions  du  Gouv- 
enement  de  Sa  Majeste  Tres-FidMe  suv  les  territoires  de  Tembe  et  de 
Maputo,  sur  la  presqii  'ile  d'Inyack,  sur  les  lies  d'Inyack  et  des  £!lephants, 
sent  dfiment  prouv<''es  et  <^tai)lies. 

Versailles,  le  24  juillet  1875. 

Mal.  De  MacMauon,  J)uv  de  Matjenta. 

Oreat  Britain  and  Portugal — The  Manica  arbitration : 

"We,  Paul-Honoro  Vigliani,  late  chief  president  of  the  court  of  cassation 
of  Florence,  minister  of  state  and  senator  of  the  Kingdom  of  Italy,  arbi- 
trator between  Great  Britain  and  Portugal  as  regards  questions  relative 
to  the  delimitation  of  their  spheres  of  intluence  in  east  Africa; 

*' Considering  the  declaration  signed  in  London  on  the  7th  January,  1895, 
by  Lord  Kimberley  and  M.Luiz  de  Soveral,  which  contains  the  reference 
to  the  arbitrator  ('Actede  Compromis^).  the  tenor  of  which  is  as  follows: 

"On  the  11th  June  1891  a  treaty  was  signed  between  Her  Majesty  the 
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Queen  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  Empress  of 
India,  and  his  Most  Faithful  Majesty  the  King  of  Portugal  and  the 
Algarves,  which  treaty  settled  the  qaestion  of  the  boundaries  of  their 
possessions  and  spheres  of  influence  in  eastern  and  central  Africa. 

^'Article  II.  of  this  treaty  contains  the  demarcation  of  the  boundary  to 
the  south  of  the  Zambezi ;  that  is  to  say,  from  the  point  on  the  bank  of 
this  river  opposite  the  mouth  of  the  Aroangoa,  or  Loangwa,  as  far  as  the 
point  where  the  boundary  of  Swaiziland  intersects  the  river  Maputo. 

^*  DiffcreuceH  having  arisen  with  regard  to  the  meaning  of  certain  phrases 
in  the  said  article,  the  two  governments  have  decided  to  have  recourse  to 
the  arbitration  of  his  Excellency  M.  Paul-Honor6  Vigliani,  formerly  first 
president  of  the  ^  Cour  de  Cassation,'  senator,  and  minister  of  state  of 
the  Kingdom  of  Italy. 

''They  do  not,  however,  propose  that  the  whole  of  the  above-mentioned 
line  should  be  submitted  to  the  arbitration. 

''  The  boundary  to  the  south  of  the  Zambezi  may  be  considered  as  divided 
into  three  sections : 

''  I.  From  the  Zambezi  as  far  as  18^  30'  south  latitude. 

"2.  From  18^  30'  south  latitude  to  a  point  where  the  rivers  Sabi  and 
Lunde,  or  Lunte,  meet. 

'•3.  From  this  point  to  the  river  Maputo. 

''  It  is  not  considered  necessary  to  submit  to  arbitration  the  line  defined 
in  sections  I  and  3;  the  differences  only  concern  the  second  section. 

''The  negotiations  took  place  in  Lou<lon.  The  text  of  the  treaty  was 
drawn  u])  in  English,  and  initialed  by  the  Marquess  of  Salisbury,  then 
minister  for  forei«j:n  affairs,  and  by  M.  de  Soveral,  Portuguese  minister. 
The  treaty  haviiifi:  been  c()ni])ared  with  the  coj>y  initialed  in  London,  was 
si«^n('d  ;it  Lisbon  by  Count  X'alboui,  Portuguese  minister  for  forei;;n 
att'airs.  and  by  .Sir  (ieor^^e  Fetre.  Her  Britannic  Majesty's  minister  at 
Lisbon. 

'•  rii.it  j)()rtioii  of  the  article  which  deals  with  the  second  section  of  the 
boundary  is  drawn  iij*  in  the  followin*^  terms: 

''  '  Theuct'  ( i.  e.,  from  the  intersection  of  the  thirty-third  degret»  of  longi- 
tude rast  of  (iieenwi<h  by  the  parallel  of  latitude  18  "  30'  south)  it  follows 
the  u]»pcr  ])art  of  tho  eastern  slope  of  the  Manica  plateau  southwards  t<> 
tin'  (;('iit<T  of  the  main  chaniud  of  the  Sabi,  follows  that  channel  to  its 
(•onlluence  with  the  Luntc. 

"'It  is  understood  that  in  traciii*;  the  frontier  along  the  slope  of  tlio 
plateau  no  territory  west  of  loni^itude  ',VJ  :\0  oaat  of  (rreenwich  shall  he 
comprised  in  the  Portuguese  sphere,  and  no  territory  east  of  longitude  33 
««astof  (ireenwirh  shall  hi?  (•oiu])rised  in  the  British  s])here.  Theline shall, 
however,  if  necessary,  be  detlecred  so  as  to  leave  Mutassa  in  the  British 
sj)here  and  Massi-Ivtisssi  in  the  Portuguesi'  sphere.' 

"The  following  are  the  terms,  in  l^nglish  and  Portuguese: 

••'Thenee  it  follows  the  '  "'D'ahi  accompanha  a 
upper  part  of  the  eastern  slo])e  of  crista  da  vertente  oriental  do  plan- 
tin;  Manica  plateau  southwards  to  alto  de  Manica  na  sua  direcvao  sul 
the  centre  of  the  main  channel  of  at<'  a  linha  media  do  eito  ])rincipal 
Sabi,  follows  tiiat  channel  to  its  con-  do  .Save,  seguindo  por  <?lle  ate  a'  sua 
tluenee  with  the  Lunte,  whence   it  coulluencia    com  o    Lunde,    d'onde 
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Htrikes  direct  to  the  uortheastem  corta  direito  ao  extreme  uordeste  da 

point  of  the  frontier  of  the  South  fronteira  da  Repuhlica  Sal  Africana, 

African  Kepiiblic,  and  follows  the  continuando  pelas  fronteiras  orien- 

eastern  frontier  of  the  republic  and  taes  d'esta  republica,  e  da  Swazi- 

the  frontier  of  Swaziland  to  the  river  landia  at<^  ao  Rio  Maputo. 

Maputo.  ** '  Fica  entendido  ao  tra^ar  a  fron- 

*"  It  is  understood  that  in  tracing  teira  ao  longo  da  cristo  do  planalto, 

the  frontier  along  the  slope  of  the  nenhnm  territorio  a  oeste  do  meri- 

plateau  no  territory  west  of  longi-  diuno  de  32^  30'  de  longitude  leste  de 

tude  32^  30'  east  of  Greenwich  shall  Greenwich  ser^  coiuprehendido  na 

be    comprised    in    the    Portuguese  esphera  Portagueza,  e  que  nenhum 

sphere,   and   no    territory   east   of  territorio  a  leste  do  meridiano  de 

lon;j:itnde    33^    east    of  Greenwich  33^  de  longitude  leste  de  Greenwich 

shall  be  comprised  in  the  British  ficar^  comprehendido    na    esphera 

sphere.    The  line  shall,  however,  if  Britannica.   Estalinhasoffrdrlicom- 

necessary,  be  deflected  so  as  to  leave  tudo,  sendo  necessario,   a  inilexao 

Mutassa  in  the  British  sphere  and  bastante  para  que  Mutassa  fique  na 

Massi  -  Kessi    in     the     Portuguese  esphera  Britannica  e  Macequece  na 

sphere.^  esphera  Portugueza.'  . 

'*In  the  month  of  June  1892,  the  commissioners  of  the  two  governments 
endeavored  to  trace  the  boundary  line  according  to  the  above-mentioned 
stipulations,  but  a  dift'erence  having  arisen  between  them,  the  settlement 
was  referred  to  their  governments.  Direct  negotiations  between  the  min- 
istry for  foreign  affairs  of  Lisbon  and  the  foreign  office  have  taken  place; 
but  all  prospect  of  arriving  at  an  understanding  having  appeare<l  impos- 
sible, the  two  governments  have  decided  to  have  recourse  to  arbitration. 

''These  diplomatic  negotiations  and  the  technical  labors  of  the  commis- 
sioners have  left  the  question  of  demarcation  in  the  following  position: 

**  1.  As  regards  the  territory  comprised  between  the  parallel  18°  30'  and  a 
point  situated  at  a  distance  of  a  few  miles  to  the  south  of  the  Chimani- 
manl  Pass,  each  commissioner  has  proposed  a  boundary  line,  and  each 
Government  ban  adopted  the  line  proposed  by  the  commissioner;  whence 
a  diflerence  of  opinions  has  arisen  which  they  have  not  yet  found  means  of 
reconciling. 

''2.  As  regards  the  territory  comprised  between  a  point  situated  at  a  dis- 
tance of  a  few  miles  to  the  south  of  the  Chimanimani  Pass  and  the  parallel 
20*^  42'  17"  of  south  latitude,  the  British  commissioner  and  a  delegate  of 
the  Portuguese  commissioner,  as  far  as  he  was  authorized,  have  agreed 
upon  a  boundary  line,  the  examination  of  which  by  the  two  governments 
has  remained  unfinished. 

"3.  As  regards  the  territory  which  extends  from  the  parallel  20'  42'  17"  of 
south  latitude  as  far  as  the  point  where  the  rivers  Sabi  and  l^untemeet;  no 
project  of  demarcation  has  been  discussed  between  the  two  governments. 

**  In  these  circumstances,  the  two  governments  have  agreed  to  request  the 
arbitrator  to  take  into  consideration  the  documents,  the  reports  of  the  ne- 
gotiations, and  the  results  of  the  technical  labors,  to  weigh  the  arguments 
of  the  two  governments,  based  upon  their  respective  opinions,  and  to  de- 
cide on  the  line  which  shall  separate  the  Portuguese  sphere  of  influence 
from  that  of  Great  Britain  from  the  parallel  18^  30'  to  the  point  of  conflu- 
ence of  the  Lunte  and  ISabi. 
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"lu  faith  of  which  the  uudersigned^  duly  authorised  by  their  respective 
governments,  have  signed  the  present  declaration,  to  which  they  havt 
affixed  the  sealH  of  their  arms. 

**  Done  at  London,  on  the  7th  January  1895. 

**  KiMBERUfiY. 
''LUIZ  DE  80VKRAL. 

* 'After  our  acceptance  of  the  functions  of  arbitrator  it  was  agreed  be- 
tween us  and  the  two  govcrnnientB  that  the  arbitration  proceedings  shoald 
take  ])la(-e  at  Florence,  and  that  the  documents  relating  to  the  arbitration 
Hhonhl  be  drawn  up  in  Fr<*nch. 

'*  We  then  invited  ea<*1i  of  the  two  governments  to  submit  to  us  a  memo- 
randum setting  forth  ite  claim,  with  documents  to  support  it,  and  a  geo- 
graphical map  showing  the  line  of  frontier  claimed;  and  we  reserves]  the 
right  to  ask  them.  aftiM-  the  examination  of  these  documents,  to  send  to 
us  technicul  delegates  instructed  to  furnish  us  with  such  information  and 
exi)lanatious  as  wouM  be  useful  for  a  thorough  compreheusiou  of  the 
facts  Mud  lo(*alitics  connected  with  the  questions  to  be  decided. 

''  For  the  drawing  up  of  the  reports  of  the  proceedings  and  other  work 
connected  with  the  arhitration,  we  appointed  as  our  secretary  the  Marqnis 
Alexandre  (!orsi,  professor  of  international  law  at  the  ITniversity  of  Pisa. 

* 'After  the  examination  of  the  case  presented  by  the  Goyemment  of 
(ireat  Britain  on  the  16th  March,  1896  together  with  Hve  maps,  of  which 
the  one  marked  I)  shows  the  line  of  frontier  claimed  by  Great  Britain. 

"The  ("ont'lusions  of  this  case  are  as  follows: 

''As  re«:ardH  the  first  8e<'tion  of  the  boundary  in  dispute — 

'*  1.  That  the  watersheil  between  the  basin  of  the  Sabi  on  the  one  side 
and  those  nf  the  riiiitiwe  and  the  IJnsi  on  the  other,  proposed  as  the 
bouiulaiy  by  M.  dii  r>oca«;e,  was  dcrtuitely  rejei-ted  <luring  the  negotiations 
which  picccded  the  coiH-lusion  of  the  convention. 

'*!'.  Tliat  a  hir;;c  adclition  of  territory  was  assigned  to  Portugal  north  of 
the  /anibe/i.  in  i<tuiii  for  the  abandonment  by  her  of  the  claim  to  the 
watershed. 

**,{.  i'hat  the  jihitcau  niintione<l  in  Article  II.  of  the  Anglo-Portuguese 
con\ention  actually  cxi.^ts  much  as  it  is  shown  on  maps  published  prior 
to  the  ct)nclusioii  of  that  convention,  thouj;h  its  eastern  escarpment  is  in 
])lac«'s  less  shar))ly  <1(  fnuMl  than  it  was  then  .supposed  to  be. 

•*  1.  Tliat  the  llritish  claim  leaves  the  ]>lateau.  as  was  intended,  within 
the  Uritish  sj)here.  an<l  the  whole  <d"  the  slope  connecting  it  with  the  plain 
within  tin'  Portui^nese  sphere. 

••"».  That  the  line  of  the  Hritish  claim,  following  the  upper  edge  of  the 
plateau  ami  drawn  a<ross  the  mouths  of  tin*  ravines,  is  in  accordance  w^ith 
the  t«*xt  of  the  (;ouvention  and  is  exactly  coincident  with  that  in  the 
minds  of  the  llritish  an<l  Portuu:uese  negotiators. 

"<>.  That  th«'dellection  round  Massi-Kessi  of  the  line  of  the  British  claim 
amj)ly  meets  the  re(iuirements  of  the  case. 

"As  rciiards  the  secon<l  section  of  the  boundary — 

•'  7.  That  the  line  agreed  to  by  Major  Leverson  and  Captain  d'Andrado  is 
the  line  that  shoubl  be  ad()i)ted. 

"\h  rej;ar<l8  the  thinl  >ecti«>n  of  the  boundary — 

•'8.  That  till  the  Sabi  is  reached  the  biuindary  must  run  southwards 
between  tiie  limits  :VJ    'M)  and  ',VA    of  bini^it'.tde  east  of  (Greenwich 
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**  9.  That  it  is  immaterial  as  regards  compliance  with  the  text  and  spirit 
of  the  conyentiou  whether  the  boundary  follows  the  Sahi  np  or  down 
stream,  that  river  merely  serving  as  a  connecting  link  by  means  of  which 
to  reach  its  confluence  with  the  Lunte,  which  had  been  selected  as  a  fixed 
point,  whence  the  line  was  to  be  carried  to  the  northeastern  corner  of  the 
J!?outh  African  Republic. 

''After  the  examination,  also,  of  the  case  presented  on  the  10th  June  1896, 
in  the  name  of  the  Portuguese  Government,  with  a  volume  of  the  White 
Book  and  three  maps,  of  which  the  one  marked  C  shows  the  line  claimed. 

"The  rouclusions  of  this  case  are  as  follows: 

'•1.  That  the  frontier  from  latitude  18=^  30'  south  of  the  defile  of  the 
Chimaniniani  should  follow  the  line  proposed  by  the  Portuguese  commis- 
sioner. 

**2.  That  southwards  from  Chimanimani  to  Mapunguana  the  frontier 
may  follow  the  liue  proposed  by  the  British  commissioner  and  accepted 
by  the  Portuguese  technical  delegat<%  Freire  d'Andrade. 

''  3.  That  bet  ween  Mapunguana  and  latitude  about  20^  30'  south  the  proj- 
ect of  delimitation  agreed  to  between  the  British  commissioner  and  the 
Portuguese  delegate  should  be  rectified,  the  frontier  to  run  from  Mapun- 
guana by  Mount  Xeriuda  towards  the  mountain  situated  on  the  above- 
mentioned  parallel  between  the  basins  of  the  Zona  and  the  Chinica. 

**  4.  That  as  the  plateau  does  not  exist  south  of  latitude  20^  30'  south,  it 
appears  just  and  reasonable  that  from  this  parallel  the  frontier  should 
run  to  the  Save  by  Mounts  Mere  and  Zunoueand  the  River  Lacati,  follow- 
ing after  this  the  course  of  the  Save  to  its  junction  with  the  Lunde. 

''At  our  invitation  the  two  gov<Tnments  sent  to  Florence  and  placed  at 
our  disposal  their  deh'gates,  viz:  Major  Julian  .lohn  Leverson,  on  the  part 
of  (vreat  Britain;  his  excellency  the  Councillor  Antonio  Ennes,  and  Cap- 
tain Alfred  Freire  d'Andrade,  for  Portugal. 

"The  delegates  of  the  two  governments  after  having,  on  the  16th  and 
18th  of  .June,  been  made  acquainted  reciprocally  with  the  cases  and  the 
maps  having  reference  to  them,  laid  before  us  fully,  in  a  series  of  meetings 
which  took  place  in  our  presence,  and  of  which  minutes  were  drawn  np, 
the  circumstances  and  arguments  in  support  of  the  claims  of  their  respec- 
tive governments;  and  in  their  discussions  they  furnished  ns  with  the 
most  careful  and  detailed  information  and  explanations  which  we  deemed 
it  nseful  to  ank  them  us  to  the  doubts  and  difliculties  which  the  nature 
and  unexpected  cim figuration  of  the  mountainous  and  irregular  plateau 
of  Manica  ])lace  in  the  way  of  an  exact  and  literal  application  of  the  text 
of  Article  II.  of  the  convention  of  the  11th  June  1891  to  the  territory  to 
be  delimited. 

"In  the  course  of  these  discussions  there  were  presented  to  us  on  the  9th 
.Inly  1896  '  Obs^^rvutions  on  the  British  Case,'  by  M.  Ennes  and  Captain 
d'Andrade,  and  'Notes  on  the  Portuguese  Case,'  by  Major  Leverson,  and, 
further,  '  Observations  on  the  British  Counter  Case,'  by  Captain  d'An- 
drade, as  well  as  some  replies  in  manuscript  submitted  by  one  side,  and  by 
the  other  illustrative  maps  and  sections  prepared  before  the  close  of  the 
meetings  by  Captain  d'Andrade;  also  a  topographical  map,  submitted  on 
the  14th  July  by  Major  Leverson,  modifying  two  small  parts  of  the  first 
section  of  the  frontier  claimed  by  his  government. 

"Lastly,  after  the  conclusion  of  the  meetings  on  the  17th  August,  Major 
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Leverson  submitted  to  as  his  *  final  observfttions/  and  M.  Fieire  d'Aiidnde 
caused  to  be  transmitted  to  us  on  the  2l8t  Angnst  1896  his  *  conclnsioiiB.' 
All  printed  documents  were  communicated  by  our  secretAry  to  each  of  tlie 
delegates,  th<'  exchange  of  each  cue  from  one  party  to  the  other  being  a!> 
far  as  possible  contemporaneous.  The  manoscripts  and  maps  were  at  the 
same  time  ]>lace<l  at  their  disposal. 

**  I.  Preliminary  questions, — During  the  Btndy  of  the  documents,  and  dar- 
ing the  discussions,  certain  preliminary  questions  presented  themselrtt 
in  the  first  ])lace  to  our  examination.  They  have  reference  to  the  t<^xt  of 
the  treaty  of  tlu^  11th  June  1891. 

<'  It  is  pointed  out  in  the  .joint  memorandum  ('Acte  do  Compromis')  that 
the  treaty  was  originally  drawn  up  in  English  and  initialed  on  the  14th 
May  1891  by  the  Marquess  of  Salisbury,  secretary  of  state  for  foreign 
affairs  of  (Ireat  Hritain,  and  M.  Luiz  de  Soveral,  Portuguese  minister 
))lenipoteiitiary  in  London;  that  after  this  the  Portuguese  text  having 
bt'cn  compared  with  the  English  text  initialed  in  London,  the  double 
English  and  Portuguese  text  was  signed  at  Lisbon  by  Count  do  Valbom, 
minist'Cr  for  foreign  affairs  in  Portugal,  and  Sir  George  Petre,  Her  Britan- 
nic Majesty's  niiniKter  at  Lisbon,  on  the  11th  Jnne  1891. 

''These  <'irciinistance8  are  confirmed  in  the  cases  of  the  two  goyernments. 
(  Vide  Part  1.  of  the  English  Case,  and  the  Portuguese  Case,  p.  43.)  It  has 
nowhere  been  declared  which  of  the  two  texts,  the  English  or  the  l*ortn- 
giiese,  should  be  considered  the  original  of  the  treaty. 

''It  results  therefrom  that  each  of  the  two  texts  contained  in  the  protocol 
signed  at  Lisbon  on  the  11th  .June  1891  may  aspire  to  the  honor  of  being 
considered  the  original,  whilst  the  English  text  initialed  in  London  con- 
stitutes  properly  the  first  minute.  In  any  case  there  can  be  no  doubt  that 
raeli  of  tli«  two  should  serve  e«|ually  for  the  interpretation  of  the  treaty. 

"To  the  ihMible  text  ii\'  the  original  there  has  been  added  in  the  Joint 
uienioraiidnni  I'Aete  de  ('oniproniis ')  a  French  version  of  Article  II.  of 
tlie  treaty,  the  use  of  this  language  liaviiig  been  agre<rd  to  for  the  arbi- 
tration [Moeeedin^H.  Hut  as  following  this  Trench  translation  thedouMe 
English  and  Portuguese  t«'xt  has  been  reproduced  therein,  it  is  to  be  im- 
agined that  the  high  eontraetiug  parties  e(uisi<lered  this  version  as  being 
in  all  resjiects  e(|uivaleiit  to  the  double  text  of  the  original. 

"Nevertheless,  the  us«>  of  two  languages  in  the  drawing  up  of  the  docu- 
ment could  easily  cause,  as  actually  haj»pened,  namely,  in  the  seientitic 
world  at  Lisbon,  doubts  and  dilVerenees  of  opinion  in  its  inter]>retation, 
and  this  lius  been  one  ol"  the  iiiincipal  <*auses  of  the  necessity  for  recourse 
to  arbitration  (liritish  ( 'ase,  j)aragraph  1). 

*' The  principal  <|uestions  were:  (1)  What  was  the  meaning  of  the  ex- 
j)resHiou  •  I'lateau  de  Manica.''  (2)  What  was  the  signification  of  the 
wonls,  *Ia  partit;  sup»  rieiire  du  vi'isaut  oriental'  ('the  upper  part  of  the 
eastern  slope— a  eri«-t:i  da  Ncrteiite  oriental')?  (3)  What  was  understood 
by  the  word  'plateau,'  an  used  in  oi)position  to  the  words  'pente'  or 
•versnntr  (I)  If  these  last  w«>rds,  'pente'  and  'versanti  were  use<l 
as  synonyinons,  what  is  the  surfact?  dahlvy  terrace,  or  esplanade)  of  the 
plateau  j>roj)erl>  so  calle<l  '.  Wh.at  is  they;r«//or  rersant  [slope],  and  what 
is  the  hord  or  esrarpenunt  [edge]?  (o)  Is  the  expression  *  vers  le  nnd*  in 
the  French  version  e(|ui\alent  to  'southwards'  in  the  English  text  and 
to  'na  direccao  sul'  in  the  Portuguese  text,  and  <lo  these  three  expres- 
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sions  signify  a  direction  due  south  or  simply  towards  the  souths  between 
the  east  and  the  west?  (6)  Lastly,  does  the  expression  'follows  the  chan- 
nel' (of  the  Save)  signify  iudift'erently  follows  that  river  down  or  up 
stream,  or  does  it  necessarily  signUj  followB  dowiistreamf 

*'K\\  these  doubts,  and  the  discussions  of  which  they  were  the  subject, 
were  brought  before  the  arbitrator  by  means  of  the  cases  of  the  two  par- 
ties, and  in  the  discussions  of  their  delegates.  But  it  may  happily  be 
affirmed  that  after  loyal  explanations  these  doubts  have  now  lost  all 
importance. 

*'  In  fact,  the  parties  have  been  led  l)y  their  declarations  to  recognize  that 
by  the  expression  'Plateau  of  Manica'  the  negotiators  of  the  convention 
of  1891,  putting  aside  the  much  more  restricted  definition  of  geographers, 
were  of  one  opinion,  and  had  clearly  the  intention  to  include  not  only  the 
administrative  district  of  Manica,  bounded  by  the  rivers  Munene  and 
Sucuwa,  1>ut  all  the  territory  which  extends  south  of  the  Zambezi  from 
latitude  18^  30'  to  the  confluence  of  the  Save  with  the  Lunte — that  is  to  say, 
the  whole  region,  the  delimitation  of  which  was  traced  out  by  the  Anglo- 
Portuguese  Commission,  and  which  forms  the  subject  of  discussion  before 
the  arbitrator. 

''It  is  in  reality  to  the  whole  extent  of  this  territory,  formed  by  a  series 
of  highlands  connected  with  the  ancient  plateau  of  Manica,  that  the  geo- 
graphical maps  published  in  the  two  countries  interested  at  the  time  when 
the  treaty  was  drawn  up,  applied  the  designation  'plateau'  of  Manica  in 
reference  both  to  the  text  of  Article  II.  and  to  the  intention  of  the  nego- 
tiators. 

"The  Portuguese  Government,  in  its  case  (p.  70),  with  a  loyalty  which 
does  honor  to  it,  ban  made  the  following  declaration : 

'' '  It  is  thus  incontestable  that  the  Portuguese  negotiator  had  admitted 
that  the  plateau  did  not  terininat'e  at  latitude  19'^',  and  if  his  proposal  of 
tlie  19th  April  had  not  proved  this  with  sufficient  evidence  the  demonstra- 
tion wouhl  have  been  complete<l  by  the  telegraphic  instructions  which  he 
transmitted  subsequently  to  the  minister  in  London  and  which  are  pub- 
lished in  the  White  Hook  of  1891,  p.  196,  document  No.  200.  This  docu- 
ment alone  settles  the  (question.  ''As  a  last  attempt, '^  said  M.  du  Bocage, 
"  it  would  be  well  to  propose  to  divide  the  plateau  by  latitude  2XP,  leaving 
to  us  the  southern  portion/'  Wlmt  was  this  plateau  which  reached  latitude 
20-^  and  extended  even  beyond  it  to  the  south f  Evidently  it  was  that  of 
Manica,  as  there  never  was  any  question  of  any  other  during  the  course 
of  the  negotiations.' 

"This  frank  declaration,  which  is  strengthened  in  the  Portuguese  memo- 
randum by  other  observations  and  deductions  of  great  value,  leaves  no 
doubt  that  the  plateau  of  Manica,  to  which  the  treaty  of  1891  refers,  is  not 
at  all  merely  the  small  country  of  Manica  of  ancient  geographers,  but  that 
it  includes  all  the  high  ground  between  latitude  18^  30'  and  the  confluence 
of  the  Save  with  the  Lunte — that  is  to  say,  all  the  ancient  kingdom  or 
Plateau  of  Manica,  together  with  the  plateau  covered  with  grass  and  the 
other  2^000  to  4,000  feet  above  the  level  of  the  sea  (?  Isio^f  but  the  actual 
words  on  the  map  are :  Plateau  between  SyOOO  and  4^000, — Tr.),  which  are  to 
be  seen  in  continuation  of  the  Plateau  of  Manica  on  Mr.  Maund's  map, 
which  was  certainly  under  the  eyes  of  the  negotiators  (British  Case, 
par.  20). 
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''As  to  the  trne  signification  of  the  expression  'partie  sap^rieore'  ('the 
upper  part' — 'a  crista ^  of  the  eastern  slope,  the  parties  came  easily  to 
the  agreement  that  in  the  treaty  it  can  have  no  other  meaning  than  that 
of  the  line  along  which,  and  generally  in  a  well-defined  manner,  the  plateau 
commences  to  descend  towards  the  plain ;  or,  in  fact,  it  is  the  upper  edge 
which  separates  the  table  (or  surface)  from  the  slope  of  the  plateau,  and 
not  the  upper  portion  of  the  slope  of  the  plateau,  situated  above  the  line 
of  its  mean  altitude.  It  is  precisely  along  this  line  or  edge  that  the  fh>n- 
tier  is  to  be 'traced  (British  Case,  par.  21,  and  Notes  of  the  British  Dele- 
gate, par.  19;  Portuguese  Case,  pp.  71,  72,  and  73).  The  words  *il  suit' 
(4t  follows' — 'occompanha')  would  lose  their  proper  signification  if, 
instead  of  referring  to  a  line  which  is  to  be  followed  as  much  as  possible, 
they  referred  to  a  zone  susceptible  in  its  turn  of  being  delimited  by  other 
boundaries. 

''This  inter])retation,  which  is  certainly  in  conformity  with  the  spirit  of 
the  convention,  renders  the  two  texts  identical,  and  causes  to  disappear 
all  difference  between  the  expressions  'upper  part'  and  'crista'  of  the 
slope.  They  can  not  express,  and  do  not  in  fact  express,  anything  but 
a  line,  and  this  line  could  not  be  any  but  that  which  separates  the  table 
from  the  slope  (*  pente  on  versant')  of  the  plateau. 

"The  disputes  as  to  the  signification  of  the  words  'plateau,'  'terrace,' 
or  'esplanade  of  the  plateau — and  edge  or  escarpment'  of  the  plateau — 
were  brought  to  an  end  by  the  definitions  which  were  adopted,  and  were 
accepted  by  both  i)artie8. 

''  ThuH,  the  Portuguese  delegate.  Captain  d'Andrade,  gave  us  an  exact  and 
complete  definition,  applicable  in  general  to  all  plateaux,  i^  the  following 
terms:  *A  vast  extent  of  ground  which  dominates  in  a  manner  clearly 
(lelimMl  on  one  or  more  sides  the  regions  which  nurround  it,  and  which  is 
connected  with  these  regions  by  slopes  the  inclination  of  which  is  greater 
than  that  of  the  plateau  itself.'  A  similar  definition  has  been  proposed 
by  the  Hritish  <lelegate  in  the  British  Case  (par.  37),  on  the  authority  of 
the  illustrious  f^eographer,  M.  I^lysre  Keelus,  and  other  very  distinguished 
writers  ou  this  subject  are  not  at  variauc<^  with  it. 

•'It  is  thereft>re  not  necessary,  according  to  modern  geography,  that  the 
Kuriace  «»f  a  i>lateau  should  be  an  even  and  regular  plain,  as  its  name 
would  appear  to  imply;  ])ut  it  may  be,  and  even  is,  very  often  uneven, 
irre<;ular,  broken,  covered  with  mountains,  peaks,  and  hills,  crossed  by 
valleys,  cut  uj)  by  deep  ravines,  furrowed  by  rivers  and  streams,  of  which 
soiuti  have  no  exit  from  its  surface  or  table,  whilst  others  fiow  down  its 
sloj)es  and  are  «»t"  necessity  cut  by  the  edges  of  the  slopes  themselves. 

''Such  is  the  configuration  of  tin;  so-called  Plateau  of  Manica.  It  is 
known  as  one  of  the  most  irregular  and  most  mountainous.  M.  Keclns, 
adopting  the  description  of  the  engineer  Kuss,  who  has  recently  exjilored 
this  region,  and  to  whom  the  cases  of  both  parties  refer,  informs  us  that 
it  is  a  group  of  mountaiuH,  having  the  appearance  of  a  plateau  (E,  Reclus, 
•La  Terre,'  Paris,  188S,  Vol.  Xlll.,  pp.  (>18,  (>19). 

••  Every  plateau  has  its  tahlc  or  v^pJanadc  and  its  slope  {^ pente on vti'sant') 

'•Tliero  is  an  agreement  to  call  tahlv  or  esplanade  all  the  ground  which, 
though  inclined  and  uneven  on  account  of  the  existence  of  mountains  or 
hills,  maintains  a  pretty  constant  and  uniform  elevation  above  the  level 
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of  tho  surrounding  country,  and  where  the  waters  flow  more  or  less  rapidly 
on  the  more  or  less  inclined  surface,  in  thoir  natural  direction,  ending  their 
course  there  sometimes  by  forming  lakes,  but  more  frequently  discharging 
themselves  over  the  slopes. 

''  It  is  agreed  to  consider  the  pente  or  veraant  (sl^^pe)  of  the  plateau  (these 
two  words  having  been  used  synonymously)  all  the  steep  sloping  ground 
which  connects  the  table  of  the  plateau  with  the  adjacent  plain.  As  the 
plateau,  accor<ling  to  its  most  correct  definition,  can  slope  to  one  side  or 
the  other,  it  is  evident  that  a  mere  inclination  is  not  sufficient  to  deter- 
mine the  commencement  of  the  slope;  it  must  be  well  marked  and  general. 

''This  line  which  separates  the  table  of  the  plateau  from  its  slope — that  is 
to  say,  that  which  marks  the  extremity  of  the  table  and  the  commencement 
of  tho  slope  ('pente  ou  versant') — is  given  the  name  of ' edge '  or  'crest 
of  the  slope.'  Taken  in  this  sense  '  la  partie  sup<^rieure  du  versanti'  of 
which  mention  is  made  in  Article  II.  of  the  treaty,  is  synonymous  with 
the  expressions  '  upper  part  of  the  slope'  and  ' crista  da  vertente.' 

"The  English  expression  'southwards,'  which  one  finds  in  the  same  arti- 
cle, is  not  to  be  understood  as  meaning  due  sonth,  but  should  be  taken  in 
a  broader  sense  as  in  the  direction  of  the  southern  side  or  pretty  nearly 
towards  the  south.  In  this  sense  it  is  accepted  by  both  parties  and  is  per- 
fectly adapted  to  the  article  above  mentioned ;  according  to  which  the 
frontier  from  latitude  18°  30'  to  the  Sabi,  confined  between  longitude  32° 
30'  and  33°,  and  having  to  follow  the  sinuous  inflexions  of  the  eastern  edge 
of  the  plateau,  cannot  run  in  a  straight  line  to  tho  south,  but  has  to  bend 
sometimes  to  the  southeast,  at  others  to  the  southwest.  ( Vide  Portuguese 
Case,  p.  82,  and  Leverson's  nt»te8,  No.  31.) 

"  As  to  the  last  question,  whether,  when  in  a  conversation  on  delimitation 
one  »Sky8j  follow  a  waterway ^  it  must  necessarily  me&n  follow  downstream;  as 
the  two  parties  continue  to  disagree,  we  reserve  the  solution  for  the  latter 
part  of  our  award. 

"  Having  thus  eliminated  the  question  which  we  qualified  as  preliminary, 
we  will  now  proceed  to  examine  the  two  lines  of  frontier  claimed  by  the 
parties. 

"  II.  General  condiiionft  with  reference  to  the  frontier  according  to  Article  II, 
of  the  treaty. — We  must  begin  by  acknowledging  the  rules  laid  down  by 
the  convention  of  the  11th  June  1891,  for  the  delimitation  of  Manica. 

"Article  II.  of  this  convention  lays  down  that  the  frontier  on  leaving 
the  intersection  of  longitude  33°  east  of  Greenwich  by  the  parallel  of 
latitude  18°  30'— 

**  (a)  Follows  southwards  the  upper  part  of  the  eastern  slope  of  tho 
])lateau  of  Manica; 

"  (ft)  As  far  jis  the  centre  of  the  principal  channel  of  the  Sabf ; 

"  (c)  Then  follows  this  channel  to  the  point  where  it  meets  the  Lunde; 

"  (d)  In  tracing  the  frontier  along  tho  slope  of  the  plateau  no  territory 
west  of  longitude  32°  30'  ejist  of  Greenwich  shall  be  included  in  the 
Portuguese  sphere,  nor  any  territory  east  of  longitude  33°  east  of  Green- 
wich in  the  BritiHli  sphere; 

"(e)  If  necessary  the  line  shall  be  deflected  so  as  to  leave  Mutassa  in  the 
British  sphere  and  Massi-Kessi  in  the  Portuguese  sphere. 

"The  final  result  of  the  delimitation  shonld  bo  that  the  whole  of  the 
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,/  .  the  tatile  (»r  (^sn]:innfle— >hoiil(l   fie  :iiljafl£;eil  to 

.-  .'  "   I  i//'^*'*  "^"P®  ('la />»■«//*  on  le  vrissint  oriental'     shoulil 


'■»'•      Mj-  'TIm'  jilatoan  fur  ns '  (<Jrejit  Hritaiiii  *;iii«l  tlif  slo]ie  for  vuii" 

'/Vjii*  rep^-^  ^*^**  transmitted  by  M.  <lr  S«»v*»ral  in  hisdispatrh  of  the  2l*iiil 

■J  fn  liirt  j:uv*T!iiiient.  whii-li  ;u'knowl«Mlj:ed  it  \  ritte  PortiigiieBe  White 

tUfok  "^  ^^•*'-  !'■  ^^''  ^"*'   Nvhifrh  not  «in!y  did  not  i»rote>t  against  this 

pipiisition.  hut  dill  n«»t  su«:^est  any  ex|jr»tsHions  tt»  pr(»ve  that  it  liad  other 
intentiiHis. 

<«Ite.'»i*l«'s.  the  <ieoi;r;iphi(-aI  Siiriety  of  Lislion,  liavinj;  Home  time  after- 
trards  mined  dniibt-^  with  n'tVrfurr  tti  tliis,  I'rivy  (.'onncillor  Knne'*.  Tor- 
tnpneHe  <'riiiiiiiiH«,if)iiii'  fV»r  thi-  >i'tiiiMiii*nt  of  qnesiions  relative  t«i  the  cun- 
vention.  iiiiilcrtook  to  dissipnti'  them  hy  drilarini;  in  a  letter  which  ln' 
addres-»iMl  on  the  L'."»t]i  .hinii:iry  IWM.  to  the  jiresidiMit  of  the  >oriety  (rid* 
British  CaKi*.  par.  1!')  that  'ilie  idi-a  \v:m  to  p.irhtioti  Maniealand  so  that 
tiie  phitcaii — or  tr»  hi*  more  prrcisr,  the  «-spI;Mi:ide— should  remain  in  the 
Ilriti^h  Hidierc,  whilst  tin!  ^lopf  siiiHihl  h<*  in  the  Tortuj^nese  sphere.* 

"There  thi'irfniti  remains  no  <ltjul»t  that  ttie  t'ornuila  '  the  jdateaa  tor 
(Ireat  Hiitain  and  tin;  h1o])«-  for  l*oitni:ar  has  been  elearly  admitted  as  a 
^iiidin^  Mill-  for  tlie  delimits r ion  of  Manit-aland  aci-ordiujir  to  the  treaty  of 

i«in. 

*'  Now,  wr  -hall  >e''  how  the-e  i  lies  liavr»  hrcn  aj^]died  and  intirprete*l  hv 
tin-  two  ;^ovrrMnuMit"«. 

"\Vli:it  ^v^'  liMVi-  sjijd  of  tln'  in«>iiMi .'linoiis  ami  irrr^^ular  ••onti'xnration  of 
the  hi;;li  wi'.i-"-  to  whirh  the  ii:um«-  of  riat<-au  of  .Manira  has  heen  i::iveiJ. 
and  tin-  rinniii-iaiKi-  thai  tli<*  piT-ons  who  arran«ii»(l  its  delimitation  from 
Lomlon  and  IJ-^hou  <oul«i  only  have  a  verN  sajj^ne  and  imperfe«-t  knowl- 
edge of  it.  ar<'  snllirii-iit  to  explain  tin-  -eriojis  ditferonees  of  opinion 
whirh  ani>e  when  ii  <;iiiii»  to  ilie  ]>oint  of  appl.\inir  Article  II.  of  tin- 
treaty  to  ^ironnd,  which  jiresiMited  at  every  nmnient  surprisi's,  unknown 
feature-,  and  toj>o;rrapliieal  roinlilions  i.ir  I'eiiioved  from  wliat  was  ex- 
pected and  >up]»osrd,  hi>th  hy  thi*  anthors  of  the  treaty  and  the  deliniita 
tion  eonlnli*<•^ion. 

"'I'lie  ;rreate-r  spirit  nt'  eom-lliation  woiiM  harely  have  sutheed  to  over- 
come all  iho  <"anses  of  ilisai^reiMinnl.  Thi-  ;ii»od  spirit,  it  must  l>e  con- 
fessed, wart  noi  altn^etlier  \vantiiii:,  -md  its  ellects  maybe  siM-n  in  the 
]>ari— ami  !iol  a  small  one  either- -of  tin'  line  «>f  demarcation  about  whiili 
an  a;rr'M-ment  \\a>  arrived  at  lntwet-n  Major  Leverson  and  Captain  T'reir*' 
d'Aiidrade.  The  ditlerence  ol'opini«»n.  Imwever,  iiotxs  ithstamlin^  lentrthy 
negotiation-^,  remains  as  regard-  the  fn-t  and  most  importjiut  part  of  the 
frontier  as  well  as  re;;ar<N  oilier  pnition-. 

"In  order  to  s^'tlh-  all  the  points  coiinecti'd  with  the  (|Ucsticns  whirh 
have  ari-en.  we  ]»r«>j)ose  to  follow  t  In- ordi-r  adopti-d  in  tlio  joint  note  ot 
reteri'uce  :*Acte  de  Comindinis' i.  \N  f  \\ill  theretbre  divide  tlie  line  sub- 
mitted to  our  arbitration  into  three  -et'tions.  viz: 

"1.   From  the  iuti-rsection  of  l;ititu<le  is    .lo  south  by  longitude  153- east 
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of  Greenwich  to  a  point  situated  on  this  meridian  at  a  <]iistance  of  a  few 
miles  south  of  the  defile  of  Chimaniniani.  In  this  section  each  govern- 
ment has  adopted  the  line  proposed  hy  its  commissioner  during  the  work 
of  dt>limitation  and  claims  it  before  the  arbitrator. 

*'  2.  From  the  southern  extremity  of  the  first  section  to  the  point  where 
the  edge  of  the  slope  of  the  plateau  cuts  longitude  32-^  30'  east  of  Green- 
wich. This  section  having  been  agreed  to  by  the  commissioners  of  the 
two  governments,  Great  Britain  asks  that  it  should  be  adopted  in  its  en- 
tirety. Portugal  accepts  the  line  agreed  to  in  part  only ;  for  the  remainder 
she  proposes  another  line. 

**  3.  From  the  point  at  which  the  second  section  ends  to  the  continence  of 
the  rivers  Save  and  Lunde.  As  regards  this  third  section  no  proposal  for 
delimitation  having  been  discussed  between  the  parties,  Great  Britain  in 
its  memorandum  claims  a  line  wliich  would  run  southwards  to  the  centre 
of  the  main  channel  of  ttie  Save,  and  would  then  follow  this'  channel  up- 
stream to  its  confluence  with  the  Lunde.  The  direction  in  which  the  line 
should  be  drawn  is  left  to  the  decision  of  the  arbitrator,  but  in  no  case 
must  it  extend  to  the  west  beyond  longitude  32^  30'  and  to  the  east  beyond 
longitude  33^^.  Portugal  refuses  this  line,  and  claims  for  special  reasons 
another,  which,  departiug  from  the  rnles  established  by  the  treaty,  would 
run  westwards  to  the  Save. 

'*  No  geographical  map  was  annexed  to  the  treaty  nor  to  the  joint  memo- 
randum, and  in  our  o]>inion  there  is  none  which  can  be  adopted  as  a  sure 
and  complete  proof  of  the  intentions  of  the  negotiators  of  the  treaty. 

"Not  even  can  the  map  published  by  Mr.  Maund  in  the  *  Proceedings  of 
the  Royal  Geographical  Society,'  and  submitted  by  England,  lettered  A, 
ami  which  forms  the  object  of  the  third  English  conclusion,  be  considered 
as  a  map  which  was  recognized  as  being  accurate,  especially  as  regards 
its  details,  during  the  negotiations. 

*'  Lastly,  during  the  arbitration  proceedings  no  map  was  produced  which 
was  recognized  as  being  entirely  accurate  by  both  parties.  They  discussed 
much  about  the  importance  and  accuracy  of  their  maps,  but  unfortunately 
these  discussions  did  not  lead  to  any  decided  conclusion  as  to  the  value 
to  be  given  to  one  of  these  maps  more  than  to  the  other  as  regards  the 
various  features  of  the  frontier. 

"It  is  an  inconvenience  much  to  be  regretted,  for  in  the  absence  of  a  solid 
and  constant  basis  for  discussion  we  are  obliged  to  follow  minut<dy  the 
two  parties  through  the  arguments  which  tliey  brought  forward,  and  to 
seek  section  by  section  the  intentions  of  the  negotiators  to  make  tliese 
arguments  fit  in  with  the  text  of  the  treaty  and  the  facts  established  by 
the  examination  and  comparison  which  we  have  made  of  these  different 
maps,  and  by  the  impartial  observations  of  a  third  expert. 

"III.  First  section  of  the  frontier. — In  undertaking  the  examination  of 
the  lines  claimed  by  the  high  contracting  parties  in  the  first  section,  we 
observe,  first,  that  in  this  section  (which  is  the  most  important  and  the 
most  contested,  on  account  of  the  value  attached  to  the  territory)  the  two 
governments,  not  having  succeeded  in  coming  to  an  agreement,  either 
daring  or  after  the  work  done  by  the  delimitation  commissioners,  now 
claim  lines  quite  distinct  and  very  distant  from  each  other. 

"In  fact,  Great  Britain  claims  a  line  which,  according  to  a  definition 
given  by  the  British  commissioner  in  a  first  memorandum,  dated  the  29th 
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April  1898  (vide  Portag^ese  Cm0,  p.  38),  *  is  in  parts  the  crest  line  of  mooa- 
tains,  in  others  a  line  Joining  the  sommits  of  the  eastern  peaks  of  the 
ranges  which  mn  ont  eastwards  from  the  main  wateiahedi'  nod  mote  par- 
ticularly as  regards  the  district  between  Mount  Ynmba  and  tiie  Ifabata 
Mountains,  the  British  commissioner  deolarss  that  his  firantler  'is  aline 
running  nearly  due  south,  and  Joining  the  well-defined  eastern  odgea  of 
the  monntaiuous  spurs  which  project  in  an  easterly  direotion.'  (FUf 
minutes  of  the  meeting  held  on  the  27th  June  1882,  reprodaoed  in  the 
Portuguese  Case,  p.  22.) 

"  The  principal  mountains  attained  by  the  British  line  ailer  leaying  lati- 
tude 18^  30'  arc  Panga,  Qorongue,  Shuara,  Vengo,  Saddle  Hill,  Vombay  a 
peak  north  of  the  river  Mazongue  (2,350  feet),  another  peak  on  the  Mo^ 
sapa  River  (5,100  feet),  and  the  col  of  Chimanimani.  All  these  points  of 
different  altitudes  are  connected  by  straight  lines,  which  the  British  eom- 
missioner  justifies  by  the  observation  that  straight  lines  between  well- 
defined  natural  points  form,  in  his  opinion,  a  good  praetieal  frontier. 

"The  Portuguese  commissioner  objects  to  this  line — 

"  1.  That  it  is  not  a  natural  line ;  that  it  does  not  follow  any  edge  marked 
on  the  ground,  that  [it]  in  all  artificial,  drawn  on  the  map  with  a  mler, 
and  not  in  accordance  with  the  nature  of  the  plateau. 

**  2.  That  it  does  not  reach  the  highest  points  of  the  mountains  where  it 
passes  them ;  that  it  crosses  the  edges  of  the  spurs  which  project  towards 
the  east  rather  than  the  general  mass  of  the  plateau,  and  ihat,  in  conse- 
quence, it  crosses  the  eastern  slope. 

"3.  That  in  drawing  straight  lines  which  connect  the  ohains  and  spurs 
of  the  mountains  or  the  peaks,  many  water  courses,  mouths  of  ravines,  and 
broad  and  deep  valleys  like  that  of  the  Inbamucarara  are  cut,  and  also 
that  it  is  not  continuous;  as  it  projects  often  onto  the  slope,  and  doscends 
sometimes  to  low  ground,  notably  between  Vumba  and  Chimanimani. 

"4.  That  such  a  line  cannot  b<»  in  accordance  with  Article  II.  of  the 
treaty,  which  requircH  a  natural  line  traced  along  the  upper  part  or  edge 
of  the  slope  of  the  plateau. 

^'5.  That  a  8trai<<:ht  line  may  be,  in  the  abstract  and  as  a  general  rule,  a 
good  frontier,  but  that  it  is  not  admissibb*  in  [the]  case  in  which  auotber 
direction  has  been  laid  <l<)wn  in  a  convention. 

''6.  Lastly,  that  the  deflection  which  the  line  makes  to  include  Massi- 
Kessi  in  the  Portuguese  si)l)eredoe8  not  leave  round  this  village,  as  it  should 
in  accordance  with  the  spirit  of  the  convention,  an  extent  of  territory 
suibcient  for  th(^  development  of  its  commercial  and  industrial  life,  as  well 
OS  for  its  military  defence. 

*'After  these  objections  had  been  made,  the  Hritish  delegate,  in  a  map 
which  be  submitted  at  the  meeting  of  the  14th  July,  bearing  his  signature 
of  that  date,  introduced  into  his  line  two  small  modifications,  one  of  which 
changes  the  point  of  <leparture  from  latitude  18^  30',  from  which  it  ascends 
to  a  peak  on  the  northern  spur  of  Mount  Panga,  and  the  other  does  away 
with  a  detour  towards  Shiromiro  between  Mount  Shuara  and  Mount  Veugo, 
which  did  not  appear  justifiable. 

"The  Portuguese  line  follows  quite  a  difterent  direction.  It  is  traced 
along  the  crest  of  the  high  mountains  which  form  the  watershed  between 
the  basin  of  the  Save  and  the  basins  of  the  Pungwe  and  the  Busi,  aud. 
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starting  from  Mount  Samanga,  it  follows  the  watershed  to  Chimanimani. 
The  Portuguese  commissioner  maintains  that  this  line  coincides  with  the 
edge  of  the  eastern  slope  of  the  plateau.  The  table  or  esplanade  would 
thas  remain  to  the  west  of,  and  the  slope  to  the  east  of,  the  watershed. 

"He  points  out,  besides,  that  the  frontier  claimed  by  Portugal  passeB 
through  the  highest  points  of  the  plateau  without  descending  into  the  val- 
leys or  cutting  them  or  their  rivers;  that  east  of  this  line  the  ground  falls, 
and  numerous  water  courses  run  from  it  towards  the  plain  with  a  rapidity 
which  is  in  some  cases  torrential;  that  it  is  precisely  the  declivity  of  the 
ground  aud  the  direction  of  the  rivers  which  determine  the  commencement 
of  the  incline  and  the  edge  of  the  slope. 

''Great  Britain  objects  to  the  watershed  line  for  the  following  reasons: 

'^1.  It  has  the  fault  of  confounding  the  most  elevated  crest  line  of  the 
plateau  with  the  edge  of  its  slope  and  supposes  that  one  cannot  find  the 
edge  till  one  reaches  the  summit  of  its  highest  chains  of  mountains,  whilst 
all  the  mountain  chains  of  Manica,  whether  turned  towards  the  east  or 
towards  the  west^  form  part  of  the  mountainous  plateau. 

^*  2.  The  country  immediately  east  of  the  line  of  watershed  being  com- 
posed of  mountain  chains,  and  being  furrowed  by  rivers  and  deep  valleys, 
in  accordance  with  tho  nature  of  a  mountainous  plateau,  does  not  repre- 
sent a  slope,  of  wliich  it  has  not  the  characteristics.  It  is  true  that  more 
or  less  rapi<l  streams  flow  through  it,  but  the  great  irregularity  and  in- 
eqnalit}^  of  the  table  of  the  plateau  suflice  to  explain  the  more  or  less 
rapid  flow  of  its  rivers,  and  to  prove  that  they  traverse  the  table  or  sur- 
face of  the  plateau  before  reaching  its  edge,  which  necessarily  cuts  them. 
Also,  as  it  is  here  a  question  of  a  mountainous  table,  it  caA  easily  be  con- 
ceived that  it  nhould  have  a  certain  inclination  before  reaching  the  begin- 
ning of  its  slope,  which  would  be  recognized  by  having  a  well-deHned  and 
general  fall. 

''  3.  What  is  more  essential  is  that  the  watershed  as  frontier  is  in  no  way 
in  conformity  with  the  text  of  the  convention,  which  makes  no  mention 
of  it,  even  indirectly.  The  silence  of  the  convention  on  so  important  a 
point  is  of  the  greatest  value,  for  it  must  be  remembered  that  a  water- 
shed is  such  a  very  usual  frontier  line,  and  so  excellent  a  one  in  a  moun- 
tainous country,  that  if  the  high  contracting  parties  had  wished  to  adopt 
it  they  would  have  made  explicit  mention  of  it,  as  they  have  done  in 
Article  I.  of  the  same  convention,  in  which  the  watershed  is  mentioned 
as  the  frontier  in  certain  parts  north  of  the  Zambezi. 

**  But  there  is  more  than  the  silence  of  the  convention ;  there  Is  a  formal 
refusal  by  Great  Britain.  During  the  course  of  the  negotiations  the 
watershed  was  proposed  as  the  frontier  line  in  the  draft  which  M.  du 
Bocage,  minister  of  Portugal,  submitted  on  the  19th  April  1891;  and  it 
was  refused  by  the  Marquis  of  Salisbury,  the  British  minister,  who 
insisted  on  his  draft  of  the  Srd  ot*  that  month,  which  contained  the  pro- 
posal of  the  edge  of  the  eastern  slope  as  the  frontier  line.  This  refusal 
suffices  to  exclude  the  possibility  that  the  Marquis  of  Salisbury,  at  the 
time  of  the  conclusion  of  the  treaty,  considered  the  watershed  and  the 
33rd  meridian  as  identic,  for  between  the  two  lines  (no  matter  what  may 
have  been  the  idea  expressed  by  mistake  in  Lord  Salisbury's  dispatch  of 
the  4th  February  1891)  there  exists  a  ditference  of  several  miles. 
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'^  So  that  Portugal  invokos  to  no  purpose  the  expressions  contaised  in  that 
documeDt,  and  all  the  more  so  because  she  rejected  the  proposal  to  follow 
approximately  tho  33rd  degree  of  east  longitude,  which  was  the  principal 
object  of  tho  conversation  reported  in  the  above-mentioned  dispatch  of 
the  4  th  February. 

**  Besides  this,  it  is  to  be  observed  that  it  was  on  purpose  to  assure  to 
Great  Britain  the  strip  of  territory  between  the  watershed  and  the  line 
of  the  edge  of  the  eastern  slope  that  Lord  Salisbury  increased  from  18,000 
to  60,000  square  kilom.  the  compensation  or  rectification  north  of  the 
Zambezi  offered  to  Portugal,  which  she  accepted  (British  Case,  par.  17). 

^'4.  If  one  agrees  with  Portugal  that  the  whole  portion  of  the  plateau  of 
Manica  situated  east  of  the  watershed  is  an  eastern  slope,  the  portion  sit- 
uated west  of  this  watershed  could,  with  equal  reason,  be  called  weBieru 
slope,  seeing  that  the  watershed  cuts  in  two  the  mountainous  table  which 
stretches  as  well  to  the  west  as  to  the  east.  From  this  there  would  result 
the  absurd  conseciuence  that  the  plateau  of  Manica  wonld  have  no  table, 
as  it  would  be  entirely  absorbed  by  its  two  slopes. 

"  Portugal  always  based  ite  defense  on  the  existence  of  a  great  stretch 
of  territory  west  of  the  watershed,  referring  to  its  maps,  which  show  the 
River  Odzi  in  the  Strait  (^d<^troit')  of  Umtali  (Mutari  Port)  at  a  distance 
of  40  kilom.  from  that  town.  But  during  the  course  of  the  discussions 
Mi^or  l^eversou  proved,  and  Captain  d'Andrade  was  unable  to  dispute, 
that  the  Odzi  is  only  separated  from  Umtali  by  a  distance  of  about  15 
kilom.  (Major  Lcvorson's  final  observations,  note  to  No.  7). 

"The.  extent  of  the  plateau  west  of  the  line  of  the  watershed  is  therefore 
not  so  very  considerabh*,  and  this  line  is  only  a  central  crest  of  the  plateau, 
the  table  of  which  necessarily  stretches  out  on  both  sides,  to  the  east  a8 
well  as  to  the  west. 

**IV.  Examination  of  the  report  of  the  third  expert. — In  presence  of  such  a 
difi'erence  of  opinion  as  to  the  meaning  and  exactitude  of  the  maps  sub- 
mitted by  the  two  parties — in  view  of  the  arguments  of  an  essentially 
technical  character  which  they  deduced  from  them,  all  our  efforts  to 
render  possible  an  aniica hie  settlement  having  proved  ineffectual — in  order 
to  reassure  our  conscience,  we  recognized  the  extreme  propriety  of  having 
recourse,  with  the  consent  of  the  two  ])arties,  to  the  opiuion  of  an  expert 
specially  qualilied  in  questions  of  geography  and  topography. 

"  For  this  i)ur[)ose  wo  addres8e<l  ourvselves  to  the  management  of  the  Mili- 
tary Geographical  Institute  of  Italy,  situated  at  Florence,  and,  following 
the  advice  given  to  us,  appointed  as  expert  the  Chevalier  Raphael  Vinaj, 
major  of  the  general  staff  and  chief  of  the  topographical  division  of  the 
above-mentioned  institute.  We  communicated  to  him  all  the  documents 
and  maps  wliich  had  been  ]>re8euted  in  the  name  of  the  two  parties,  as  well 
as  the  minutes  of  the  meetings,  and  we  submitted  to  him  the  following 
questions: 

*'  What  is,  from  the  intersection  of  hititude  18^^  30'  by  longitude  33-  east 
of  (Ireenwi<'h  to  the  col  of  Chimanimani.  the  frontier  Hue  which  follows 
the  upper  ]iart  of  the  eastern  slope  of  th<^  plateau  of  Manica,  according 
to  Article  II.  of  the  treaty  of  delimitation  of  the  11th  June  18911  Is  it 
altogether,  or  iii  part,  the  line  drawu  on  tho  Map  U  of  the  British  Gov- 
ernment? Is  it  entirely,  or  in  part,  tho  line  drawu  on  the  Map  C  of  the 
Portuguese  Government?    Is  it  altogether,  or  in  part,  some  other  Imef 
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"  In  the  last  case,  what  is  tbe  lino  which,  with  nferenre  to  th«  maps 
mentiiinvd,  should  ho  drawn  so  as  to  be  in  conformity  wilh  Article  II.  of 
the  treat;  of  the  Ilth  Jaue  1891t 

"  In  Bnbmittiag  these  (ineetiuns  in  our  letter  of  the  lOtfa  October  1696, 
wo  invited  him  to  bear  Id  miud  the  following: 

"  1.  That  the  watflrBht'd,  liavin'g  been  proposed  by  Portugal  and  Tefused 
l>5  Great  Britiiin  during  the  negotiations,  and  not  having  been  admitted 
in  ttiu  teitof  the  treaty,  conid  not  be  approved  as  the  frontier  Ijne  at^'eerl 
t4i  between  the  hi^h  contracting  parties,  except  In  so  far  u  it  should  be 
found  to  coincide  with  the  upper  part  of  the  eastern  slope  and  the  other 
provisions  of  Article  II.  of  the  treaty. 

"2.  That  from  the  documents  exchanged  during  the  negotiations  it 
appeiirs  that  the  hij>h  contracting  ]>aTties  had  agreed  that  the  delimita- 
tion should  be  curried  out  in  such  a  manaer  as,  accordinic  to  the  esprea- 
sioD  used  by  Lord  Salisbury,  to  leave  tho  plateaa  to  Great  Britain  and  the 
slope  to  Portugal. 

"  The  eipt>rt,  having  carefully  completed  his  task,  submitted  to  us  a 
report,  dated  19th  December  1896,  which  proved  to  us  how  well  founded 
were  the  doubts  which  wo  had  conceived  as  to  the  justice  of  each  of  the 
lines  claimed  as  regards  the  text  of  the  treaty  and  the  avowed  intentions  ■ 
of  the  parties. 

"  We  consider  it  rl|;ht  to  give  it  in  some  detail,  in  order  that  the  con- 
clusions may  hti  understood. 

''After  having  examined  with  the  greatest  diligence  tho  various  charac- 
t«risticB  of  plateaux,  upper  and  lower  slopes  (called  by  geographers  rtclin- 
ing  or  upright  '  coach^t  oa  Arboat'),  and  their  uscarpmcnts,  and  the  various 
acceptatiiius  of  ih^e  words  in  soieuce,  in  the  practical  study  of  localities, 
and  in  the  dacnment.4  siibmitti'd  for  arbitration,  M^orViuiij  lays  down  as 
the  basis  of  his  decision  the  following  four  postulates  or  geographical 

"  1.  The  upper  part  nr  table  of  a  plateau,  as  it  is  accepted  in  the  largest 
sense  of  the  word  by  modi'm  f-eo^n.'p^wa,  can  be  the  more  irregalar  the 
moreeitensive  it  is;  that  is  to  say,  that  it  may  include  peaks,  mountains, 
and  moimtain  cliains,  and  that  it  may  be  fnrrowed  by  valleys  and  even  by 

"2.  The  division  between  the  upper  part  or  tahtt  of  a  plateau  and  its 
slopes  (taken  in  tlie  sense  of  the  Hurfacra  which  unite  tho  plateau  to  the 
low-lying  region,  that  is  to  Hay,  that  part  of  the  general  slope  which  is 
distinguished  by  the  name  of  'upright  slope'  or  'versant  debout')  can 
in  general  be  formed  by  a  line  (an  edge  or  crest  more  or  less  well  marked) 
beyond  which  tho  ground  falls  more  rapidly  and  in  a  well-defined  manner 
tow.trds  the  lower  region. 

"3.  The  continuity  of  this  line  may  be  broken  by  valleys  or  ravines 
which  are  the  prolongation  of  those  which  furrftw  tho  plateau  and  produce 
real  notch  es. 

"4.  The  surface  which  forms  tho  slope  is  not  necessarily  always  even 
»nd  regular,  but  miiy  also  be  composed  of  varinua  formations,  by  chains  at 
angles  to  the  longitudinal  run  of  the  edge  of  the  plateau,  or  by  valleys 
and  chains  parallel  to  it,  which  grow  gradually  lower,  and  this  variety  of 
regnlar  and  irregular  slopes  may  be  found  in  one  and  the  same  plateau, 
especially  if  it  is  of  considerable  extent. 
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**  Then  M%jor  Vinaj,  proerediu*;  to  ('xamino  the  qnestiona  Bnbmitted  to 
him,  ndoptH,  uh  rej^iirdH  tln^  first  (pK^tion,  the  couolnsions,  which  he  says 
are  identical,  of  the  two  couimissionerH,  according  to  which  the  frontier 
should  follow  the  liuo  which  coustitntes  the  edge  or  crest  which  defines 
the  separation  of  the  table  of  the  plateau  fVom  its  eastern  slope. 

''It  is  in  the  search  for  this  line  of  sbparatiou  that  the  disagreement ' 
between  the  two  eonHni88i(>u<'r8  shows  itself.  It  therefore  becomes  neces- 
sary  to  cxamino  bit  by  bit  the  two  Hues  claimed.  The  reasons  which  jus- 
tify this  opinion  having  been  develope<l  and  discussed  at  length  by  the 
eouimissioners  in  their  written  production,  and  orally  at  the  meetings, 
he  coniineH  himself  to  summing  up  those  which  he  considers  of  mo#t 
importance. 

"As  regards  the  modified  liritish  line,  he  remarks  that,  with  the  excep> 
tion  of  the  first  portion  from  18^  3(y  to  Mount  Venga,  and  the  last  portion 
close  to  Chimaniroani,  it  is  almost  an  artificial  line,  which  is  only  Justified 
by  tho  preference  whi<'li  th<^  British  commissioner  gives  to  straight  lines 
between  well-defined  natural  points. 

"  But  this  preference  not  having  been  sanctioned  by  an  agreement,  which 
would  have  been  permissible  under  Article  VII.  of  the  treaty,  it  is  neces- 
sary to  e<mfino  one's  self  to  investigating  whether  it  is  in  conformity  with 
Article  II.  An<l  he  is  of  opinion  that  it  is  not  so,  because  it  does  not  fol- 
low any  natural  topographical  feature,  such  as  the  edge  of  the  slope;  bat 
that,  connecting  by  straight  lines  points  with  project,  sometimes  consid- 
erably, on  to  the  surface  which  sinks  and  forms  the  slope,  it  oiten  cuts 
the  latter,  and  descends  i^vcn  occasionally  to  the  region  which  may  be 
de8cril>ed  as  that  of  th<^  lowlands  below  the  ]>hiteau.  He  deduces  there- 
from that  the  British  line  between  Mount  Venga  and  the  height  marked 
5,100  feet  on  the  left  bank  of  the  Little  Mnssapa  (Map  1.))  is  not  in  con- 
formity with  Article  II.  of  the  treaty. 

''As  regards  the  rortngnese  line,  the  exjiert  remarks  .that  it  follows 
throughout.  excc])t  in  tlie  modified  northern  portion  (rirff  minutes  of  tlie 
meetings  of  tlie  13tli  and  Mth  .hily),  the  crest  of  the  chain  which  fonrs 
the  real  watershed  of  the  re^^ion  of  this  section.  As  a  rule,  the  edge  of  ft 
plateau  does  not  coiin-ido  with  the  watersluMl,  as  would  appear  even  fn»m 
the  definition  of  a  plateau  given  by  Captain  d'Andrade  (rirfc  section  1, 
'preliminary  questions'),  except  in  cases  where  from  the  watt^rshed  tie 
ground  falls  in  a  marked  and  almost  unifonii  nianner.  or  falls  gradually, 
even  with  short  <leta<luMl  sj»urs,  or  with  parallel  chains  and  valleyn, 
towards  the  low  grouiul. 

"Now,  these  comlitions,  after  a  <'aref'ul  examination  of  the  maps  and  sur- 
veys, both  English  and  I'ortugneae.  ;ire  only  realized  in  two  pla<'es,  vi/, 
around  tho  basin  in  which  M;issi-Kessi  is  situated  and  between  Inyauia- 
tuuiba  ami  a  ])()int  situate<l  due  west  of  Mount  (iu/ane  (Portuguese  map) 
on  the  h'ft  bank  of  the  Little  Mnssapa. 

"Tli(»  watershed  chain,  which  is  highest,  ^'specially  in  the  southern  por- 
tion, includes  almost  (jverywhere  tin*  most  iironounced  elevations  of  the 
country,  and,  exc<»pt  in  the  two  places  abov<'  mentioned,  is  surrounded, 
not  only  to  the  west,  but  also  to  the  oast,  by  a  district  remarkably  ele- 
vated, especially  in  its  northern  portion  above  Mount  Venga,  in  which  in 
realitv  are  found  tln«  highest  summits. 

''The  claim  to  trace  the  delimitatiun  for  tho  whole  length  of  this  section 
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exactly  along  the  crest  of  the  watershed  does  not  appear  to  be  in  con- 
forniity  with  the  definition  of  the  plateau  and  of  the  slope  given  by 
Captain  d^Aiulrade,  because  one  would  come  to  consider  as  slope  all  the 
ground  inclined  towards  one  direction,  whilst,  according  to  this  definition, 
the  table  of  the  plateau  may  be  inclined  and  the  edge  of  its  slope  not 
commence  till  the  point  where  the  inclination  of  the  ground  becomes  well 
markt^d  and  general. 

''And  one  can  not  maintain  that  this  crest  coincides  throughout  the  sec- 
tion with  the  edge  of  the  eastern  slope,  because  along  the  greater  portion 
of  it,  immediately  beyond  the  crest,  there  is  also  to  the  oast  a  gentle  slope, 
which  at  a  certain  ]»oint  in  its  fall  becomes  much  steeper  (Mount  Vmiiba- 
luyamatumba),  and  which  constitutes,  therefore,  what  Colonel  de  la  Noo 
('Les  Formes  du  Terrain,'  Paris,  1888)  has  called  the  upright  {*debout') 
or  lower  slope,  in  opposition  to  the  rec/intR</ ('concha ')  or  upper  slope, 
which  still  forms  part  of  the  table  of  the  plateau. 

''Therefore  neither  is  the  Portuguese  line  in  its  entirety  in  accordance 
with  Article  II.  of  the  treaty. 

*'Thu8,  having  reached  the  examination  of  the  last  question,  the  expert, 
with  the  assistance  of  a  series  of  sections  at  intervals  of  2'  30",  drawn  as 
carefully  as  possible  from  the  maps,  and  witl^  the  remark  that  certain  ele- 
ments necessary  for  this  kind  of  work  were  wanting,  shows  that  the  lino 
which  is  in  conformity  with  the  treaty  is  in  part  different  from  either  of 
the  lines  claimed  by  the  two  governments.  He  divides  it  into  four  parts, 
and  traces  it  as  follows: 

**Ffr«<^ar(.~Starting  from  latitude  18^  30'  south,  near  the  confluence  of 
the  Garura  and  the  Hondo,  which  corresponds  with  the  narrow  gorge  be- 
tween Mount  Mahemasemika  and  the  northern  spur  of  Panga  on  the  Brit- 
ish map,  und  immediately  below  the  point  marked  760  meters,  a  little  above 
the  said  parallel  on  the  Portuguese  map,  the  line  ascends  to  the  summit 
of  the  above-mentioned  s[>ur  to  Panga.  Then,  on  the  British  map  it  runs 
to  the  southeast  (point  marked  3,8!K)  feet)  and  crosses  the  River  Inhamu- 
carara  to  the  height  marked  6,740  feet  north  of  Gorongoe,  whilst  according 
to  the  Portuguese  map  it  runs  from  Panga  to  the  southeast  (point  marked 
1,257  meters)  and  crosses  the  Inhamucarara  to  the  height  north  of  Goron- 
goe (1,810  meters).  Thence  it  follows  the  crest  of  the  Gorongoe  by  Mount 
Shuara  (5,540  feet,  British  map)  to  Mount  Venga  or  Vengo  (British  and 
Portuguese  maps). 

"  This  part  of  the  section  may  be  justified  by  observing  that  the  basin  of 
the  Hondo  from  its  sources  to  the  gorge,  well  delined  by  the  spur  of  Ma- 
hemasemika on  the  north  and  that  of  Panga  on  the  south,  forms  part  of 
the  plateau,  because  its  general  altitude  is  very  considerable,  and  it  is 
inclosed  by  an  extensive  and  elevated  country  which  evidently  forms  part 
of  the  plateau.  The  gorge  whence  the  Hondo  issues  must  be  considered 
as  a  true  notch  in  the  edge  of  the  plateau,  after  which  the  slope  descends 
by  an  almost  uniform  gradient  to  the  region  of  the  River  Pungwe. 

"Descending  to  the  east  from  the  Portuguese  line  there  is  no  general 
slope,  but  the  ground  after  a  certain  fall  ascends  again  towards  the  very 
elevated  region  of  Panga  and  Gorongoe.  Thus  it  is  only  beyond  this  last 
mountain  that  the  true  eastern  slope  of  the  plateau  commonccs  with  a 
pretty  steep  inclination. 

"The  mountain  masses  Pnngwa-Panga  and  Venga-Shuara-Goreugoe  can 
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not  be  look(*d  npon  as  parallel  chains  forming  an  integral  part  of  the  east- 
em  slope,  because  their  elevation  and  importance,  as  well  as  the  general 
elevation  of  th(t  lands  and  valleys  which  they  inclose,  show  evidently  that 
they  still  belong  to  the  surface  of  the  plateau. 

"And  in  fact  the  upper  valley  of  the  Inhamucarara,  inclosed  by  these  two 
chains,  cannot  bo  couHidered  as  a  water  course  of  the  eastern  slope,  be- 
cause, independently  of  its  general  elevation,  owing  to  its  narrow  and 
little  practicable  bed,  it  has  altogether  the  appearance  of  a  true  and  deep 
notch  ill  the  table  of  the  plateau;  and  its  direction  north-northeast  ii 
very  dilferent  from  the  eaHtern  direction  of  the  slope. 

^'The  objection  that  thin  line  starts  from  a  very  low  point  on  latitude 
18^  30',  and  that  this  point  at  first  sight  does  not  appear  to  be  situated  on 
the  edge  or  crest  one  is  in  search  of,  is  of  no  weight,  because  it  happens 
by  chance  that  latitude  18^  30'  corresponds  exactly  with  one  of  the  deep- 
est notches,  which  causes  the  edge  to  be  noncontinuous. 

**  Second  part. — Leaving  Mount  Venga  it  follows  the  crest  which  runs 
towards  the  west-northwest  and  towards  the  point  marked  6,200  feet  on 
Gomoriyangaui  (British  map),  or  to  the  east  of  the  i>oint  marked  1,620 
meters  on  Mabonde  (l'ortug;uese  map).  '^1  hence,  on  the  British  map  it 
follows  the  line  coloured  blue,  which,  following  the  crest  of  the  above- 
mentioned  Gouioriyaugani,  reaches  Mount  Snuta  (5,570  feet),  Mount  Che- 
nadombue  (4,700  feet),  and  the  height  marked  4,510  feet,  and  the  sources 
of  the  Menini,  where  the  col  is  marked  3,750,  by  which  the  road  calle<l  by 
the  name  of  'Selous  Koad'  passes;  whilst  on  the  Portuguese  map  it  fol- 
lows the  cn;st  of  Mabomle,  reaches  Mugudo,  Lap ulare  (1,600  meters),  Chi- 
tumbo  ( 1,530  meters),  an<l  passes  to  the  east  of  Humbuli,  to  a  point  where 
the  spur  of  Ihamazire  projects  towards  the  west.  From  this  point,  de- 
scribing the  arc  of  a  circle  with  its  concavity  nearly  towards  the  north- 
east, it  joins  the  spur  whi<-h  runs  towards  Mount  Vumba  (or  Serra  Chi- 
tnuiba  on  the  Tortugueso  map),  cutting  the  upper  valley  of  the  Munene 
or  M<'nini. 

**The  justitication  of  this  part  of  the  line  is  as  follows:.  It  circles  round 
the  region  of  Massi-Kessi  from  Mount  Venga  to  Mount  Vumba,  leaving 
thus  in  the  Portuguese  s]>here  the  upper  valleys  of  the  Revue,  Zambusi, 
an<l  Menini,  which,  beiug  more  oj>en  and  separated  by  narrow  spurs  with 
a  steeper  fall,  form  ])art  of  the  eastern  slope. 

**Thc  spurs  between  the  Revue  and  its  attluent,  the  Chua,  the  one  which 
projects  from  (Mienadombuo  and  finishes  at  Saddle  Hill  (British  map)  or 
Marit/.a  ( Portuguese  ma]>),  and  the  one  calhtd  Clarke's  Hill  may  be  classeil 
among  the  spurs  mentioned  in  the  fourth  postulate  above  referred  to,  aud 
must  be  (;onHi<lered  as  forming  part  of  the  slope. 

*'  Lastly,  the  j)roposod  line  starting  from  the  col  marked  3,750  feet  on  the 
British  lUJip  runs  towards  Vumba,  because  to  its  right  and  to  the  south 
of  the  vallej'  of  the  Menini  there  is  such  a  general  increase  in  the  eleva- 
tion of  the  ground  that  it  must  be  ccmsidered  as  belonging  to  the  plateau. 

"  Third  part. — Leaving  Vumba  the  line  makes  several  bends,  so  as  to 
follow  southwards  the  crest  of  the  steejiest  Hlo])e.  It  crosses  the  upper 
valleys  of  the  Zombi  or  Zombe,  of  the  Mazongwe  or  Zomoe,  reaches  Mount 
Matura  at  the  point  marked  4,495  feet  (British  map),  where  is  situated  the 
trigonometrical  })oint  which  is  shown  on  the  Portuguese  map  at  a  distance 
of  2,500  meters  west  of  the  jmint  marked  591)  meters  on  the  prolongation 
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of  the  Serra  Chaura,  and  theu  continues,  crossing  the  upper  valleys  of 
the  Mangwene  and  Panibe  or  Ihamatoea,  of  the  Litanti  or  Bonde,  and 
of  the  Inyamangwene,  to  the  east<.'rn  extremity  of  Mount  Inyamatumba  at 
the  point  marked  4,650  feet  (British  map) ;  that  is  to  say,  to  the  southwest 
of  Chabua  (Portuguese  map). 

**  This  part  of  the  section  is  justified  by  the  remark  that  oetween  it  and 
the  Portuguese  line  there  is  included  all  the  high  ground  which  commences 
a  little  south  of  the  Menini,  and  in  which  are  found  the  upper  valleys  and 
draiua<^e  areas  of  the  above-mentioned  torrents,  and  which  without  doubt 
forms  part  of  the  table  of  the  plateau,  whilst  the  whole  way  along  this 
line  there  is  an  Echelon  or  sensible  change  of  slope  which  marks  the  true 
edge,  at  which  the  eastern  slope,  properly  so  called,  commences.  On  look- 
ing attentively  at  the  British  map  D  one  easily  perceives  the  characteristic 
difference  of  the  ground  situated  between  the  streams  Zombi,  Mazongwe, 
Mangwene,  &.c.y  and  that  included  between  the  narrow  spurs  of  Saddle 
Uill  and  Clarke's  Hill,  and  between  the  Revue,  Zambusi,  and  Menini, 
which  belong  to  the  slope. 

^^ Fourth  pari. — From  Mount  Inyamatumba  the  line,  ascending  a  spur 
of  this  chain  towards  the  west,  again  rejoins  the  Portuguese  line,  and 
follows  it  along  Mount  Kokoboudira  (British  map),  or  Choanda  (Portu- 
guese map),  to  the  point  marked  1,500  meters  (Portuguese  map) ;  that  is  to 
say,  to  the  northwest  of  the  point  marked  5, 100  feet  (British  map).  From 
this  point,  turning  towards  the  east,  it  crosses  the  upper  valley  of  the 
Little  Mussapn,  and  reaches  Mount  Guzane  (Portuguese  map),  rejoining, 
after  cutting  oft'  the  angle  made  by  the  English  line,  longitude  33"^  east  of 
Greenwich,  and  following  it  to  Chimanimani,  aft«r  having  crossed  the 
Great  Mussapa. 

**Thi8  last  part  of  the  line  proposed  is  justified  as  follows: 

'^The  same  reasons  for  which  the  Revue,  the  Zambusi,  and  the  Menini 
were  acknowledged  as  water  courses  of  the  slope,  force  one  to  the  conclu- 
sion that  the  Mangwingi  (British  map),  or  Munhinga  (Portuguese  map), 
can  not  be  a  water  course  of  the  plateau.  The  same  must  be  said  of  the 
other  torrents  farther  to  the  south,  as  far  as  the  Little  Mussapa,  with  the 
exception,  however,  of  the  last  mentioned;  because  the  upper  valleys  of 
the  Little  and  the  Great  Mussapa  form  part  of  a  region  much  more  ele- 
vated, and  which  lielongs  to  the  plateau  by  the  admission  of  both  parties. 
The  line  once  having  reached  the  33rd  meridian  follows  it  to  the  south  in 
accordance  with  the  stipulation  of  Article  II.  of  the  convention,  which 
forbids  that  th<'  limr  should  cross  this  meridian  for  the  benefit  of  Great 
Britain. 

'*The  learned  and  careful  report  of  the  honorable  expert  has  thus  orought 
into  relief  all  that  is  im]>roper  in  the  lines  of  the  two  governments,  and  in 
rectifying  them  has  proposed  to  us  a  third  line,  which,  having  been  exam- 
ined by  us  with  the  greatest  care,  and  compared  with  those  of  the  two 
parties,  appears  to  us  to  be  exempt  from  the  faults  which  have  always 
been  evident  to  us  in  both  of  them,  and  which  prevented  us  from  pro- 
nouncing ourselves  in  favour  of  one  or  the  other. 

''  We  have  in  fact,  in  the  jiroposal  of  the  expert,  a  natural  line,  which,  in 
its  tortuous  course,  conforms  as  far  as  possible  to  the  mountainous  config- 
uration of  the  plateau,  and  which,  following  the  heights  which  define  it 
and  form  its  e^istern  slope,  runs  along  the  upper  part  or  edge  of  this  slope. 
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It  therefore  only  cots  those  water  coarses  and  valleys  whioh,  in 
qneDce  of  the  elevation  of  the  ground,  most  form  part  of  the  teble  of  tht 
plateau ;  and  it  leaves  in  the  slope  the  otherB,  which  have  m  lower  altitade 
and  steeper  gradient. 

"  We  may  add  that  this  line  is  a  Jnst  application  of  the  trenty,  mm  it  do« 
not  adopt  as  frontier  the  watershed  except  in  thoae  plaoea  wheie  it  ii 
proved  that  it  coincides  with  the  edge  of  the  platean,  whioh  is  in  eon- 
formity  with  the  lett(*r  and  spirit  of  Article  II. 

**  So  we  see  that  in  its  en$emb!e  this  line  encroaches  neither  on  the  snifiMc 
of  the  plateau  nor  on  that  of  the  slope,  hut  that  it  flilflUsy  as  fkr  as  tht 
irregularity  of  Manica  allows,  and  as  is  possible  with  the  maps  submitted, 
the  final  object  of  the  delimitation,  summed  op  in  the  words  'the  plstw 
for  Great  llritain  and  the  slope  for  Portugal.' 

''  Furthermore,  this  line  leaves  in  the  Portuguese  sphere  the  whole  dis- 
trict of  Massi-KesHi,  running  along  the  summits  of  a  kind  of  monntafaioQi 
amphitheatre,  which  seems  to  have  been  made  by  nature  as  a  territorial 
limit  and  rampart  towards  the  west. 

"  The  aspirations  of  Portugal  with  respect  to  this  had  an  insnffieieBt 
guarantee  in  the  text  of  the  treaty,  and  the  intentions  of  the  nagotiaton 
were  not  clearly  enough  manifested  to  serve  as  a  basis  for  a  Jndioial  de- 
cision. But  we  have,  nevertheless,  recognized  that  these  aspirvtions  find 
their  foundation  in  a  happy  correspondence  between  a  line  traoed  by 
nature  and  the  inspirations  of  equity. 

"  For  all  these  reasons  the  line  proposed  by  the  expert  appears  to  na  to 
possess  all  the  chnractcristics  reciiiired  by  Article  II  in  the  frontier 
between  the  spheres  of  intliience  of  the  two  countries,  and  seems  to  be 
the  only  one  which  is  in  conformity  with  the  letter  and  spirit  of  the 
treaty,  ('oiinecinently,  we  should  be  inclined  to  adopt  it  in  its  entirety 
with  full  conviction. 

**  Hnt  on  retlertiou  we  find  thut  the  trace  of  the  line  proposed  by  the 
expert  from  Mount  Vnmha  to  Inyamatumba,  though  technically  accurate, 
might,  owing  to  its  numerous  inflections  and  the  difficulty  of  defining 
accurately  its  course  on  maps  giving  so  little  detail,  whether  it  be  on 
account  of  their  small  scale  or  the  rapid  system  of  survey  adopted,  easily 
give  rise,  on  ground  as  irregular  as  it  is,  to  doubts  and  differences  of 
opinion  which  should  be  carefully  avoided. 

**  In  consequence  of  this  wc  considered  it  desirable  to  ask  the  same  expert 
to  point  out  to  us  m  this  locality  n  1)etter-dofined  and  more  praotical  line. 

"  In  accordance  with  our  invitation,  of  which  he  recognized  the  oppor- 
tuneness, the  expert  pointed  out  slight  modifications  which  might  be  intro- 
duced into  his  trace,  substituting  somt^  nearly  straight  and  better-defined 
lines  for  the  natural  inflections  of  the  edge  of  the  slope,  but  in  a  manner 
so  that  the  extent  of  ground  which  each  party  gets  by  the  substitution  of 
straight  lines  for  the  rigorous  demarcation  of  the  edge  remains  almost 
e<iuivalent. 

**  lie  proposes,  in  consequence,  that  from  Mount  Vumba  the  frontier  shall 
run  in  a  straight  line  to  a  trigonometrical  point  situated  between  4  and  5 
kilom.  to  the  east  of  the  watershed  (^ferra  C'haura),  and  from  this  point 
that  it  should  continue  in  a  straight  line  to  a  point  marked  4650  at  the 
eastern  extremity  of  Inyamatumba.  Thence  it  would  follow  this  moun- 
tain and  rejoin  the  lino  already  proposed. 
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''  These  modificationB  appearing  to  as  to  be  in  accordance  with  the  aim 
of  rendering  the  delimitation  easier,  more  practical,  and  better  defined, 
we  have  made  oar  decision  accord  with  them. 

''  Following  the  division  adopted  in  the  Joint  note  of  reference,  we  add, 
to  complete  the  first  section  of  the  frontier,  that  after  Chimanimani  the 
frontier  continues  to  follow,  without  doubt,  the  33rd  meridian  to  the  point 
marked  A  on  the  British  map,  some  miles  south  of  the  defile  of  Chimani- 
mani. 

**  V.  Second  section  of  the  frontier, — The  joint  note  of  reference  informs  us 
that,  as  regards  the  second  section  of  the  frontier,  an  agreement  was  en- 
tered into  between  Major  Leverson,  the  British  commissioner,  and  Captain 
d'Andrade,  the  delegate  of  the  Portuguese  commissioner,  on  the  very 
ground  which  they  were  to  delimit. 

''This  agreement  is  admitted  in  the  cases  which  the  two  parties  have 
presented  to  us,  but  with  this  difference,  the  British  Government  maintains 
it,  and  claims  the  adoption  of  the  whole  of  it,  whilst  the  Portuguese  Gov- 
ernment, basing  itself  on  Article  15  of  the  regulations  for  the  execution 
of  the  delimitation  signed  at  Mozambique  on  the  24th  October  1891  by 
the  commissioners  of  the  two  countries,  insists  that  the  acceptance  of  the 
agreement  signed  by  Captain  d'Andrade,  the  technical  delegate,  could  not 
be  definitive  and  obligatory  on  him,  unless  he  gave  it  his  approval,  which 
he  did  not  do  before  the  arbitration. 

**  In  fact,  it  is  not  for  the  first  time  in  the  case  presented  to  the  arbitrator 
that  the  Portuguese  commissioner  declared  that  Portugal  approves  the 
Leverson- D'Andrade  agreement,  even  in  part  only,  viz.,  from  Chimanimani 
to  Mapuuguana  (Portuguese  Case,  p.  98). 

"In  support  of  this  partial  approval  the  Portuguese  commissioner  re- 
marks that  in  the  portion  which  he  has  accepted  the  delimitation  agreed  to 
is  exactly  in  conformity  with  article  II.  of  the  treaty  until  about  latitude 
2(P ;  that  south  of  this  parallel,  till  about  latitude  2(P  30',  the  relief  of  the 
ground  is  so  irregular  that  it  is  difficult  to  apply  to  it  the  rules  of  article 
II. ;  that  the  table  and  the  slope  of  the  plateau  are  there  so  badly  marked, 
on  account  of  the  irregularity  of  the  river  system  and  the  absence  of  well- 
defined  general  lines  in  the  configuration  of  the  ground,  that  it  is  almost 
impossible  to  determine  with  precision  what  is  the  line  which  separates 
them — that  is  to  say  what  is  the  edge  of  the  eastern  slope.  It  was  only  by 
a  spirit  of  conciliation,  according  to  him,  that  the  serious  questions  which 
presented  themselves  in  the  delimitation  were  eliminated,  because  'the 
ground  lends  itself  to  be  interpreted  in  different  ways'  (Portuguese  Case, 
p.  93).  Lastly,  in  this  portion,  the  line  agreed  to,  even  in  the  opinion  of 
those  who  traced  it,  does  not  follow  the  crest  of  the  slope  (vide  observa- 
tions on  the  British  Counter  Case,  No.  32,  et  seq.),  so  that  here  the  rules  of 
Article  11.  were  only  followed  as  far  as  it  was  possible. 

**  In  other  words,  though  this  demarcation  may,  perhaps,  not  be  abso- 
lutely correct,  the  Portuguese  Government  acknowledges  that  the  ground 
in  this  instance  does  not  admit  of  any  other,  the  accuracy  of  which 
would  be  less  open  to  dispute. 

''But  it  thinks  the  same  can  not  be  said  of  the  prolongation  of  the  line 

from  Mapuuguana  to  latitude  20-  42'  17'',  and  it  therefore  rejects  this  last 

part  of  the  agreement,  and  proposes  to  substitute  for  it  a  new  line  which 

would  follow  the  mountiiins  of  Xerinda  to  Mount  Zuznnye,  and  which, 
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paKsing  through  tho  altitndes  marked  990,  1,150,  and  960  metonj  which 
Hoparato  the  basin  of  the  Zona  from  that  of  the  Chinica,  wonld  l>e  natu- 
rally dettTiiiined  by  the  orographicnl  relief.  This  line,  Porto^l  addi 
(ObsorvatioiiH  on  tho  BritiRh  Chhv,  No.  68),  avoids  tho  useleaa  detotir  made 
by  the  line  agreed  t<>,  which,  from  Mapnngiiana,  runs  toward  the  sonth- 
oast  acroBH  the  Inhamazi,  to  roach  a  height  marked  1,100  meters,  and  then 
dosccuds  to  altitiKles  of  G70  and  700  meters.  And,  whilst  it  is  almost  rec- 
tilinear, it  preHorves  a  mean  altitude  of  1,110  meters,  and  has  a  greater 
regularity  than  that  of  the  line  agreed  to. 

''  The  British  (tovernm<'nt,  as  we  have  said,  claims  the  maintenance  of  the 
whole  of  the  agreemont,  according  to  which  the  line,  having  reached  Ms- 
punguana  (point  marked  H  on  the  Hritish  map),  makes  a  sharp  angle, 
turns  to  the  southeast,  and  runs  straight  to  a  well-marked  hill  east  of  the 
river  Zoma,  or  Zona,  and  then  ctmtinuos  to  a  point  situated,  on  the  range 
which  Hcparates  the  valley  of  tlie  Zoma  from  that  of  the  Sheneyka,  orChi- 
nica,  after  which,  turning  almost  due  west,  it  runs  in  a  straight  line  to  the 
summit  of  Mount  Zu/unye. 

''Against  the  adoption  of  the  rectification  claimed  by  Portugal  Grest 
Hritain  advances  two  objections — one  legal  and  the  other  technical. 

*'Tho  legal  objection  consists  in  tho  special  character  of  the  Leverson- 
d'Andrade  agreement.  It  is  admitted  on  both  sides  that  this  agreement, 
taken  as  a  whole,  represents  a  transaction  discussed  and  accepted  on  thp 
ground  itself  in  conse(|uence  of  mutual  concessions  hy  technical  experts 
who  ha<I  acquireil  a  personal  knowledge  of  the  localities,  and  were  very 
conipet<'nt  to  form  an  opinion  of  their  topographical  characteristics. 

**Tho  above-ijuoted  description  which  Portugal  has  given  of  the  very 
irrej^ular  and  hilly  <'ountry  which  the  line  agreed  to  traverses  to  Mapan- 
gnana  enables  us  to  nnderstaiid  clearly  how  much  give-and-take  was  nec- 
essary to  enable  this  line  to  be  traced.  Thel^ritish  commissioner  declaree 
that  in  the  desire  to  arriv<>  at  an  immediate  solution  he  decided  to  accept 
the  nio(liti(>atioii8  of  his  first  ])ropoHals  suggested  by  Captain  d'Andrade, 
though  he  f«l(  convinced  that  the  tirst  line  corresponded  more  accurately 
to  the  terms  of  Artic^le  II.  of  the  treaty. 

''The  c;xt(Mit  of  tlie  eouiessions  made  by  tho  British  commissioner  is 
shown  on  the  Ihitish  map  I),  on  which  the  dotted  red  line  represents  the 
frontier  at  lirst  proposed  by  him  in  those  places  where  it  does  not  coincide 
with  the  lint^  a^j^reed  to,  viz,  from  C  to  K.  One  sees  from  this  map  that 
the  portion  accepted  by  the  Portuguese  delegate  is  very  important;  he  de- 
clares himself,  in  his  case  (p.  iK{),  that  it  is  the  greater  portion  of  the  delimi- 
tation  which  was  agreed  to.  It  is  just  there  that  the  largest  concessions 
were  made  to  him ;  of  these  concessions  he  wishes  to  take  advantage. 

"Resiilos,  the  manner  in  which  this  c'ompromise  was  effected  is  explained 
to  us  even  by  Cai)tain  d'Andrade  in  terms  which  it  may  bei  useful  to  quote: 
'The  Leverson-d'Andrade  line'  (says  he,  at  No.  100  of  Observations  on 
the  I^ritish  Case),  Svas  traced  by  making  mutual  concessions;  there  WW 
the  Leverson  lino  and  tho  d'Andrade  lino,  and  after  prolonged  discussioni 
on  tho  ground,  in  order  to  afford  proof  of  a  spirit  of  conciliation  on  both 
sides,  the  lino  above  mentioned  was  determined  on,  though  each  was  per- 
suaded that  his  line  was  more  in  conformity  with  the  text  of  the  con- 
vention.' 
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''The  language  of  the  delegates  of  the  two  governments  affords  evidence, 
therefore,  that  the  whole  line  agreed  to  was  the  result  of  a  compromise  or 
of  a  transaction  which  could  not  be  repudiated  without  going  against 
the  intentions  of  its  authors,  and  without  wounding  justice  at  the  expense 
of  one  or  the  other  of  the  parties.  Of  this  agreement  one  must  say  that 
it  must  be  taken  in  its  entirety  or  dropped  altogether.  Portugal,  which 
accepts  the  greater  part  which  is  to  its  advantage,  can  not  reject  the  other 
to  the  disadvantage  of  Great  Britain  without  evidently  disturbing  the 
balance  of  justice  and  deranging  the  equilibrium  between  the  parties. 

**The  want  of  full  powers  as  regards  the  Delegate  d'Andrade,  to  which 
Portugal  calls  our  attention  in  many  memoranda  which  are  included  in 
its  case,  even  if  it  were  proved  in  an  irrefutable  manner,  could  not  be 
accepted  as  an  argument  in  favor  of  Portugal,  except  in  the  event  of  that 
power  rejecting  the  agreement  altogether  and  proposing  a  new  line  in  lieu 
of  the  whole  of  the  one  agreed  to. 

''  But  Portugal  pretends  that  in  this  matter  it  only  makes  its  line  conform 
to  the  coux  en t ion. 

'^  Great  Britain  contests  this  statement  by  the  second  objection,  which  we 
have  described  as  technical.  Its  delegate  at  No.  15  of  his /na/  ohsenmtioMt 
remarks  that  the  Portuguese  line  from  Mapnnguana  to  Mount  Zuzunye, 
M,  it  is  truej  a  natural  crest  linCf  but  it  is  a  crest  situated  on  the  plateau  and 
not  the  edge  of  the  plateau.  On  examining  the  Knglish  map  D  one  sees 
in  fact  that  the  slope  from  this  crest  to  the  northwest  towards  the  Umswil- 
izi  is  much  more  rapid  than  the  general  slope  on  the  other  side  towards 
the  southeast  and  the  district  of  the  Umswilizi  (or  Moussurize),  which 
river,  even  according  to  Captain  d'Andrade,  is  without  doubt  a  true  river 
of  the  plateau.     (Observations  on  the  British  Counter  Case  No.  68.) 

**The  Portuguese  Government  seeks  here,  it  would  appear,  as  in  the  first 
section,  for  the  e<lge  of  the  slope  on  the  most  prominent  heights,  and  again 
confounds  a  crest  linti  of  the  plateau  with  the  crest  or  edge  of  its  slope. 
If  the  line  of  the  eastern  edge  descends  to  a  lower  altitude  in  this  locality, 
it  is  the  natnral  effect  of  the  gradual  depression  of  the  whole  plateau  of 
Manica,  which  is  seen  to  the  west  of  the  line  on  proceeding  southward 
from  the  Lusitu.  This  general  inclination  of  the  country  and  of  the  table 
of  the  plateau  itself  must  not  be  confused  with  the  slope  ('])ente  on  ver- 
sant')  which  becomes  lower  naturally  with  the  lowering  of  the  plateau. 

''One  must  have  before  one,  besides,  the  avowal  of  the  parties  (to  which 
we  have  already  drawn  attention)  that  this  section  of  the  line  is  the  result 
of  mutual  concessions,  so  that  if  in  its  course  there  should  be  some  fea- 
tures not  altogether  regular  or  in  conformity  with  the  exact  application 
of  Article  II.  of  the  treaty,  these  irregularities  compensate  each  other 
reciprocally;  and  if  beyond  Mapunguaua  there  is  some  advantage  for 
Great  Britain,  Portugal  has,  on  the  other  hand,  large  compeusatiou  in  the 
concessions  which  were  made  to  it  in  the  much  greater  portion  which  ])re- 
cedes  Mapnnguana  and  in  that  which  follows  [«jc/]. 

"We  consider,  then,  well  founded  the  two  objections  of  Great  Britain. 
Though  they  be  essentially  distinct  they  afford  mutual  support  to  each 
other,  and  the  two  together  bring  us  to  the  conclusion  that  the  partial 
acceptance  of  the  agreement,  together  with  the  modification  proposed  by 
Portugal  between  the  point  II  and  the  point  3/*,  is  as  contrary  to  the  prin- 
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ciples  of  Justice  as  to  the  rules  of  Article  II.  of  the  treaty.  For  this  nft* 
son  the  ai^re^^iuoDt  oaght,  in  oar  opinion,  to  be  "*n'ntfttni^  as  Ikr  ae  Heal 
Zuziinye. 

''As  regards  the  last  part  of  this  section  to  the  paint  O,  wa  will  dJaoHi  it 
when  we  examine  the  third  s«H3tion,  to  which  this  part  waa  onitad  dmiii 
the  disciissiou  hy  tho  delegates. 

"  VI.  Third  aeetiou  of  ike  frontier. —The  line  onee  carriad  by  tha  dalegttai 
of  the  two  governiiients  to  the  Hiunmit  of  Meant  Zuianya,  a  great  div«f- 
euce  of  opinion  arit»es  as  to  the  interpretation  and  application  of  the  cob- 
ventioii  to  the  ground  which  remains  to  be  delimited  balbra  tha  Sava  ii 
reached. 

**  For  the  British  Qovemment,  on  leaving  the  snmmit  of  Ifoont  ZaiOBfi 
(l>oint  marked  M  on  the  map  D),  the  line  crosses  the  valley  of  the  Uns- 
wilizi  to  a  high  point  on  the  watershed  which  separates  the  valley  of  the 
Nyamgamba  from  that  of  other  affluents  of  the  Umswilizi  (wUoh  aiasU 
rivers  of  the  plateau ),'and  follows  the  line  of  the  agreement  to  the  pohU 
O,  where  it  meets  the  meridian  32^  30\ 

''This  small  part  of  the  frontier  is  the  last  section  of  tha  line  afliesd  lo 
by  Major  Leverson  and  Captain  d'AndnidCi  and  one  mnst  in  oonaeqoenss 
apply  to  it  all  the  remarks  which  we  have  made  above  on  the  indivirf- 
bility  of  the  proposed  agreement  as  a  bilateral  transaction  which  admiti 
of  no  alteration.  The  appreciable  fall  of  the  whole  platean  in  tf»**  part 
and  itH  deviation  to  the  southwest  naturally  cause  the  line,  whioh  mnt 
along  its  eastern  edge,  to  bend  toward  the  west  as  far  as  meridian  32^  9V\ 
then  stopping  at  this  meridian,  fixed  as  the  extreme  western  limit  by 
Article  II.,  it  follows  it  to  the  Save,  leaving  in  the  I'ortngiieee  sphere  all 
the  territory  Hituated  east  of  the  aforesaid  meridian. 

"We  consider  it  opportune  to  remark  here,  that  the  agreement  having 
caused  the  line  to  recede  to  the  west,  the  result  is  that  in  its  course  from 
the  ])(»iut  M  to  the  ]>oiut  N,  it  causes  to  be  included  in  the  Portagueoa 
sphere  the  triangle  LMX,  the  importance  of  which  is  seen  on  the  MapD, 
and  the  whole  (»f  which  triangle  forms  part  of  the  district  of  the  Ums- 
wilizi, which  IS  sitnatcd  on  the  plateau.  This  is,  then,  another  consider- 
able  concession  to  tho  advantage  of  Portugal. 

''The  Knglish  line  taken  as  a  whole  in  this  last  section  would  be  in  con- 
formity with  the  conditions  required  by  the  treaty,  viis,  that  the  direction 
towards  the  Houth  follows  the  deviations  of  the  edge  of  the  plateau,  and 
the  limitation  of  the  parallel  [?«)c]  32"^  30'  to  the  west. 

"The  Portuguese  Government,  on  the  contrary,  considers  itself  an- 
thorized  by  the  configuratiou  of  the  country  in  this  part  to  follow  quits 
another  direction,  and  deviate  from  the  conditions  laid  down  in  the  treaty. 

"  Taking  as  a  basis  the  sujiposition  that  tlie  depression  of  the  country 
between  the  latitude  of  Mount  Zuzuuye  and  the  channel  of  the  Save  is  so 
marked  that  the  Plateau  of  Manica  and  its  slo))e  cease  altogether  to  tbe 
south,  the  deduction  is  drawn  that  the  frontier  can  no  longer  follow  its 
eastern  edge  towards  the  south.  There  aristMt,  says  Portugal,  a  ease  not 
foreseen,  or  omitted  in  the  treaty,  for  tlie  treaty  supposes  that  the  platean 
is  prolonged  southwards  to  the  Save.  From  that  moment  the  rales  laid 
down  in  Article  II.  cease  to  be  applicable,  and  they  must  be  sapplementsd 
by  having  recourse  to  the  general  ]>rincip]es  of  diplomatic  interpretatioD, 
according  to  which  when  in  a  delimitation  c(mvention  it  is  stated  that  a 
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line  has  to  go  from  one  point  to  another,  without  speoifying  the  coarsei 
it  must  proceed  there  straight  by  the  shortest  rout«. 

**  lu  applying  this  rule  to  the  supposed  case  the  Portuguese  commissioner 
maintains  that  the  frontier  being  unable  to  run  southwards  to  the  Save  as 
required  by  the  treaty,  it  must  proceed  thither  westwards  by  the  shortest 
route,  so  as  to  follow  the  course  of  the  river  downstream  to  its  confluence 
with  tlie  Lundo.  He  adds  that  this  would  be  in  conformity  not  only  with 
the  intention  of  the  negotiators,  who  only  had  in  view  to  leave  all  the 
plateau  to  Great  Britain,  but  also  with  the  principles  of  justice  and  equity, 
which  militate  [fsic']  in  favor  of  Portugal,  and  lastly  with  the  expression 
used  in  the  treaty,  ^^  follows  this  channel  to  its  confluence  with  the  Lunde/' 
as  follow  a  water  course^  according  to  him,  signifies  rather /olZotr  dotvnstream 
than  upstream,  which  the  English  line  wonld  do. 

''Rejecting  on  account  of  these  arguments  the  line  proposed  by  Great 
Britain,  l*ortugal  considers  it  just  and  rational  that  the  frontier  from 
about  2(P  30'  should  run  to  the  Save  by  Mounts  Nero  and  Zuzunye  and  by 
the  River  Ijacati,  following  thence  the  course  of  the  Save  to  its  confluence 
with  the  Lunde. 

''And  as  this  line  would  extend  beyond  32^  30',  an  endeavor  is  made  to 
overcome  this  difficulty  by  remarking  'that  the  meridians  33^  to  the  east 
and  32^  30'  to  the  west  only  figure  in  the  treaty  as  limits  which  the  fron- 
tier in  its  course  must  not  cross  so  long  as  it  is  a  case  of  tracing  it  along 
the  edge  of  the  eastern  slope  of  the  plateau ;  hence,  he  concludes,  these 
limits  count  for  nothing  in  the  delimitation  of  a  country  in  which  the 
plateau  and  the  slope  are  wanting.'    (Portuguese  Case,  p.  97.) 

"  The  reasoning,  of  which  we  have  above  given  a  summary,  appears  to  us 
rather  specious  than  solid,  and  to  be  founded  really  neither  on  fact  nor  on 
right.  Two  questions  are  raised  by  it  taken  as  a  whole:  (1)  Whether  the 
Plateau  of  Manica  really  ceases  to  exist  in  the  south  before  reaching  the 
Save;  (2)  whether  if  the  answer  be  in  the  affirmative  the  deductions 
drawn  therefrom  are  legitimate. 

"  1.  We  will  commence  by  remarking  that  the  topographical  officers  who 
settled  in  agreement  the  frontier  from  the  point  M,  the  summit  of  Mount 
Zuzunye,  to  the  point  O,  where  the  edge  cuts  32^  30',  must  have  recog- 
nized in  this  stretch  the  existence  of  the  ]>lateau  and  the  slope,  which 
was  a  necessary  condition  of  the  line  adopted. 

"  Major  Leverson  remarks  (No.  30  of  his  Notes)  that  the  supposition  ot 
the  treaty  that  the  slope  of  the  plateau,  without  ceasing  to  be  an  eastern 
slope  extended  to  the  Save,  was  perfectly  justified  by  Mr.  Manud's  map,  in 
which  it  will  be  seen  that  the  edge  of  the  plateau  after  having  crossed 
meridian  32^  30'  runs  in  a  direction  nearly  southwest  to  the  Save;  and 
that,  in  fact,  the  examination  of  the  ground  proved  that  the  general  deflec- 
tion west  of  this  meridian  given  to  the  edge  on  this  map  is  not  very  inac- 
curate. He  adds  that  he  does  not  in  any  way  admit  that  the  plateau 
ceases  to  exist  south  of  Mount  Zuzunye,  as  this  mountain  is  situated,  he 
says,  to  the  east  even  of  the  great  watershed,  and  precedes  [«tc  f]  the 
triangle  LMN,  the  whole  of  which  is  included  in  the  district  of  the  Ums- 
wilizi  (or  Moussurise)  which  river,  by  the  admission  of  Captain  d'Andrade, 
even  as  we  have  already  remarked,  is  a  true  river  of  the  plateau. 

"The  considerable  diminution  of  elevation  of  the  high  lands  of  Manica 
before  reaching  the  SSave  is,  according  to  l^ortugal,  a  proof  that  the  pla- 
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teuu  has  reanod  to  exist  and  that  its  place  has  l>6eQ  taken  liy  the  phdn; 
hut  whilo  reeogniziu^  tho  dimiuution  in  altitude  we  are  of  opinion  that 
it  is  not  sQtlicient  to  do  away  with  the  characteristics  of  the  plateao.  In 
the  first  i>la(*o,  it  must  not  be  forgotten  that  the  Plateau  of  Manica 
(like  the  plateaux  of  Africa  in  general),  by  the  admission  of  the  parties 
and  according  to  t\ui  obHervationH  of  geographers  and  travellera,  is  high- 
est to  the  east  and  falls  gradually  to  the  south  and  west;  but  this  natural 
fall  does  not  deprive  plateaux  of  tlieir  characteristics.  In  fact,  the  Brit- 
ish delegate,  whilst  acknowledging  that  the  portion  of  the  Plateau  of 
Manica  south  of  tbe  latitude  of  the  intersection  of  its  edge  by  32^  'Sff  is 
less  elevated  than  the  country  farther  to  the  north,  maintains  that  this 
does  not  prevent  it-s  being  still  considered  as  part  of  the  table  of  the  pla- 
teau, lie  ex])lains  and  supports  strongly  this  proposition  by  remarking 
that  the  <liminution  in  the  •;:eneral  altitude  of  the  country  to  the  west  on 
proceeding  southwards  from  the  Lusitn  is  caused  by  the  gradual  lowering 
of  the  wliole  plateau  from  Mapunguana,  and  by  the  manner  in  which,  on 
approaching  the  Limpopo,  it  recedes  towards  the  southwest;  but  this 
general  inclination  of  the  ground  does  not  justify  one  in  seeing  in  it  an 
exterior  slope — that  is  to  say,  a  slope  connecting  the  plateau  with  the 
plain — and  much  less  the  commencement  of  the  plain. 

'*  It  is  admitted  by  geographers  that  the  surface  of  an  elevated  district 
may  have  a  general  slope  of  this  kind  without  necessarily  ceasing  on  that 
account  to  he  a  plateau.  The  authority  of  M.  Rlysoe  K<^clus  furnishes  an 
example  of  this  in  his  work  already  referred  to  (*La  Terre/  Vol.  I.,  2nd 
edition,  p.  137),  in  which  he  informs  us  that  *  the  greater  portion  of  the 
high  lands  of  Africa  are  of  little  elevation,  and  their  slopes  offer  an  easy 
means  of  acc^'Hs;  thus  the  plateaux  of  Cape  Colony,  the  mean  altitude  of 
which  in  the  south  is  barely  200  meters,  rise  by  degrees  towards  the  north 
to  un  altitude  of  000  to  1,000  meters  above  the  level  of  the  sea.' 

*'This  observation  is  ])erfe(tl.v  a])pli<-al>le  to  the  high  lands  of  Manica, 
which  nmloubtedly  rist^  in  the  north  to  more  than  1,000  meters,  whilst  in 
the  south,  a  little  before  arrivin*;  at  the  Save,  their  altitude  is  not  more 
than  300  meters.  (Observations  on  the  liritish  Counter  Case,  No.  12,  and 
concluhions  of  the  Port^gnes(^  <lel4'«j:ate,  No.  1.) 

*' One  more  obseivat  ion  wi]l('(>mj)]ete  this  demonstration.  It  is  generally 
acknowledged,  even  by  Captain  d'Andrade  (Observations  on  the  British 
Case,  No.  71)  that  *  the  «letinition  of  *])lateaux"  is  susceptible  of  a  certain 
elasticity  on  account  of  the  somewhat  unrestricted  use  made  of  the  word.' 
Geo'graphy,  then,  does  not  fix  any  mininmni  for  its  altitude.  This  miif jwci'i 
depends  on  the  country  which  surrounds  it  and  on  the  particular  condi- 
tions of  each  re«;ion.  We  have  Just  railed  attention  to  the  fact  that,  acconl- 
iug  to  the  evidence  of  M.  R('clus,  200  meters  are  suflicient  to  constitute  a 
plateau  in  Africa.  This  opinion  we  tind  shared  by  M.  Ritter  (mentionetl 
among  other  writ4'rs  in  the  Portuj^nese  ( 'ase.  p.  48).  who  considers  an  eleva- 
tion of  500  feet  (about  hi  >  meters)  as  being  the  lowest  limit  of  the  level 
of  a  plateau.  AlsoCa])tain  d'Andrade.  in  his  Conclusions  (No.  4),  acknowl- 
edges that  according  to  K*;  clus  there  may  be  a  plateau  of  an  altitude  of 
50  metres,  and  that  accoidin-r  to  tiie  illustrious  Italian  geographer,  Mari- 
nelli,  the  minimum  altitude  of  a  2)lateau  is  200  meters  (Mariuelli  'L* 
Ton  a.'  Vol.  J.,i».:i02j. 
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''  In  oar  cose  the  rale  of  legal  interpretation,  according  to  which  the 
expressions  made  use  of  in  a  contract  must  he  taken  in  the  sense  most  in 
accordance  with  the  intentions  of  the  parties  who  have  arranged  it  and  the 
most  favorable  to  the  aim  of  the  contract,  obliges  us  to  give  to  the  word 
'plateau'  the  broadest  possible  signification— that  is  to  say,  to  require 
only  the  minimum  normal  altitude — so  as  to  be  able  to  affirm  its  existence 
as  far  as  the  Save,  as  the  high  contracting  parties  had  supposed,  and  so 
as  thus  to  render  possible  the  application  of  the  text  of  Article  II.  of  the 
treaty.  Following  thus,  from  the  legal  point  of  view,  an  universal  rule 
of  interpretation,  and  from  the  technical  point  of  view  the  opinion  of  the 
most  illustrious  geographers  to  whom  the  two  parties  have  made  refer- 
ence, we  come  to  the  conclusion  that  the  Plateau  of  Manica,  though  it 
falls  gradually  towards  the  south  and  becomes  reduced  to  the  smallest 
proportions,  preserves,  nevertheless,  a  suthcient  elevation  (as  was  supposed 
by  the  authors  of  the  treaty)  for  it  to  be  admitted  that  it  exists  right  to 
the  Save. 

'*  2.  Lastly,  to  examine  the  question  under  all  its  aspects,  we  will  suppose, 
with  Portugal,  that  the  plateau,  contrary  to  the  anticipation  of  the  authors 
of  the  treaty,  comes  to  an  end  at  a  distance  more  or  less  great  before  reach- 
ing the  Save.  The  consequences  which  would  result  would  certainly 
not  be  those  which  Portugal  tries  to  deduce  therefrom. 

''  The  direction  that  the  line  must  have  towards  the  south  would  not 
cease,  and  the  limits  of  the  meridians,  within  which  it  must  maintain  its 
course,  would  remain  the  same ;  therefore,  one  can  not  even  say  that  there 
has  been  ]»rove(l  to  exist  a  case  that  was  not  foreseen,  or  a  gap  in  the  con- 
vention. 

**  In  fact,  as  regards  the  direction  of  the  line  towards  the  south,  it  is  suffi- 
cient to  reflect  that  it  is  the  only  one  w^hich  is  laid  down  in  Article  II.  of 
the  treaty  as  a  general  rule  for  the  tracing  of  the  whole  of  the  frontier 
between  18^  30'  and  the  Save.  The  words  'southwards  to  the  centre'  of 
the  English  text,  as  well  as  the  words  'na  sua  direcvao  sul  ate  d  liuha 
media'  of  the  Portuguese  text,  signify  'towards  the  south  to  the  centre,' 
and  not  merely  '  towards  the  Sabi.'  (  Vide  Major  Leverson's  Observations, 
No.  18.)  It  is  true  that  the  article  says  at  the  same  time  'follows  the 
upper  part  of  the  eastern  slope  of  the  plateau;'  but  by  these  words  it  was 
not  intended  to  convey  that  the  line  should  only  run  towards  the  south, 
provided  it  could,  and  as  far  as  it  could,  follow  the  edge  of  the  slope,  as 
the  Portuguese  delegate  makes  out,  but  simply  that  the  frontier  in  run- 
ning southwards  to  the  Save  should  follow  the  naturally  tortuous  course 
of  the  edge  and  not  proceed  there  direct  in  a  straight  line. 

"This  is  evidently  only  a  condition  imposed  on  the  trace  and  not  on  the 
direction  of  the  line,  which  must,  before  everything,  run  towards  the 
south ;  only  in  running  southwards  to  the  Save  it  must  follow  the  edge  of 
the  eastern  slope;  but  if  the  edge,  which  is  supposed  by  the  treaty  to 
extend  to  the  channel  of  the  Save,  comes  to  an  end  before  reaching  there, 
this  flexibility  of  the  trace  comes  necessarily  to  an  end  at  the  same  time 
as  the  edge,  as  a  condition  which  has  been  fulfllled;  and  from  the  point 
where  the  edge  finishes,  the  line,  freed  from  all  restraint,  must  run 
straight  to  the  Save,  according  to  the  general  rule  of  its  direction  towards 
the  south,  to  the  apX)lication  of  which,  moreover,  no  obstacle  presents  itself. 
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But  it  must  not  pass  to  the  east  beyond  longitade  38^,  Dor  to  the  irert 
beyond  longitude  32"^  30',  for  the  reasons  which  we  are  now  about  to 

explain. 

'*  This  is  the  only  rational  interpretation,  the  only  one  that  is  in  oonfonn- 
ity  with  the  text  of  Article  IF.,  and  with  the  intentions  of  its  authors. 

''The  objection  that  the  text  supposes  the  plateaa  to  extend  to  the  Savs 

can  in  no  way  shake  this  conviction. 

**  The  anthors  of  the  treaty,  by  the  admission  of  the  partiea,  had  only  an 
imperfect  knowledge  of  the  plateau  which  they  delimited  Now,  even  if 
they  did  make  a  mistake,  this  mistake,  which  does  not  affect  one  of  the 
essential  conditions,  but  only  the  flexibility  of  the  line  to  be  traced,  can- 
not make  any  <liffcronoe  as  to  its  final  direction  towards  the  aonth,  whieh 
CJin  and  must  be  followed  notwithstanding. 

"Further,  this  conviction  held  by  the  negotiators  that  the  platean  ex- 
tended  to  the  Save,  though  erroneous,  would  furnish  evident  i>roof  that  by 
the  words  *  the  frontier  foUoic$  aouthtcards  the  upper  part  of  the  eastern 
slope  to  the  Save,'  they  meant  simply  that  the  frontier  runs  southwards 
to  the  Save  throughout  iti  length,  which  expression  for  them  was  identical 
with  the  extent  of  the  edge. 

''Ah  regards  the  limitation  of  longitude  32^  30'  we  are  of  opinion  that 
Portugal  would  not  have  the  right  to  free  itself  from  it  by  supposing  that 
the  plateau  ceased  before  the  Save  wsh  reached. 

''  If  one  seekH  the  cause  of  and  the  reasons  for  this  limitation,  one  easily 
understands  tiiat  it  is  entirely  independent  of  the  continuity  of  the  edge 
as  far  as  the  Save. 

"  It  appears  from  the  history  of  the  negotiations  which  preceded  the 
drawing  up  of  the  treaty  that  the  Marquess  of  Salisbury  had  first  pro- 
posed to  make  longitude  33^^  the  frontier  from  18'^  30' to  the  Save;  that 
I'ortugal,  not  having  accepted  this  proposal,  nevertheless  declared  through 
its  minist<^r,  M.  du  Hocage,  that  it  could  agree  to  32°  30'  as  a  dividing  line, 
provided  that  attention  were  i)aid  to  the  modifications  required  by  the 
googra])Iiieal  eouditions.  (British  Case,  para.  13.)  The  two  proposals 
redui'ed  the  ditferenee  between  thfe  two  lines  to  the  strip  of  territory  com- 
prised between  longitudes  \V2^  30'  and  S'S"-'.  It  was,  then,  in  order  to  recon- 
cile this  ditVurence  that  Lord  Salisbury  submitted  a  kind  of  compromise 
which  instituted  as  frontier  line  the  upper  ])art  or  edge  of  the  eastern 
sloj)e  from  18^  30'  to  the  rontliienee  of  the  Save  with  the  Lunde. 

"This  means  of  conciliation  was  accepted  by  Portugal,  and  adopted  in 
Article  II.  of  the  treaty. 

"  Hut,  foreseeing  naturally  that  the  edge  of  an  irregular  mountainons 
plateau,  like  that  of  Manica,  would  be  tortuous  in  its  development,  the 
negotiators  deemed  it  necessary  to  lay  down  that  the  frontier,  whilst  fol- 
lowing the  sinuous  course  of  the  edge,  should  never  extend  beyond  the 
limit  proposed  by  the  two  parties,  viz,  meridian  33^  to  the  east,  propo8<*d 
by  England,  and  UH^ridian  32-  30'  to  the  west,  proposed  by  Portugal. 

"Thus  the  line  came  to  be,  so  to  say,  shut  in  in  the  groove  bounded  by 
the  two  meridians,  with  the  double  object  that  it  should  not  leave  the 
strip  of  territory  in  dispute,  or  assign  to  either  party  more  than  it  had 
asked  for. 

"It  is  precisely  this  which  was  agreed  to  in  the  following  paragraph  of 
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Article  II. :  '  It  is  anderstood  that  in  tracing  the  frontier  along  the  above 
slope  of  the  plateau  no  territory  west  of  longitude  32^  30'  shall  be  in- 
cluded/ <&c.  This  line,  then,  throughout  its  length  can  not  extend  beyond 
the  limits  above  mentioned;  if  it  is  mentioned  that  its  trace  is  along  the 
slope  this  is  only  for  the  simple  reason  above  mentioned,  that  the  nego- 
tiators of  the  treaty  were  fully  persuaded  that  the  edge  of  the  slope  ex- 
tended aH  well  as  the  line  towards  the  Save.  If  by  chance  it  has  been 
found  that  the  edge  comes  to  an  end  before  reaching  the  river,  this  cir- 
cumstance does  not  do  away  with  the  raison  d*itre  of  the  limit  of  the  two 
meridians,  and  does  not  prevent  the  line,  when  running  straight  to  the 
Save  after  the  suppposed  cessation  of  the  edge,  from  remaining  in  the 
groove  which  the  parties  fixed  for  it  by  expressions  which  contain  a  clear 
and  absolute  prohibition. 

''The  impossibility  of  tracing  the  line  between  those  limits  (as  has  been 
observed  by  the  British  delegate)  tv  ould  be  the  only  reason  which  could 
be  invoked  for  overstepping  them;  but  such  impossibility  is  so  far  from 
haviug  been  proved  that  it  has  not  even  been  alleged  by  Portugal. 

''The  oniy  ed'ect  which  the  cessation  of  the  plateau  before  reaching  the 
Save  can  have  to  the  advantage  of  Portugal  is  to  give  to  the  Portuguese 
s])here  its  greatest  possible  breadth  towards  the  west  by  extending  it  till 
it  reaches  32^  30',  the  extreme  limit.  Just  as  Great  Britain  immediately 
south  of  Chimanimani  has  acknowledged  that  it  can  not  follow  the  plateau 
in  its  detour  beyond  33^,  so  Portugal  has  no  right  to  follow  the  slope  ('le 
versant  on  la  pente')  or  the  plain  beyond  32^  30'  in  face  of  the  explicit 
prohibition  in  the  treaty. 

"  Finally,  it  must  not  be  forgotten  that  Great  Britain,  to  make  sure  that 
the.  frontier  should  not  cross  32^  30'*and  should  not  trespass  on  its  sphere 
beyond  this  limit,  made,  as  we  have  already  more  than  oneo  remarked,  the 
concession  of  a  lar*^  extent  of  territory  north  of  the  Zambezi  to  Portugal 
to  indemnify  it  for  the  loss  which  it  would  sustain  on  the  plateau  of 
Manica.  Now,  it  would  be  contrary  to  the  principles  of  justice  that  Por- 
tugal in  crossing  this  limit  should  take  back  part  of  the  territory  in  ex- 
change for  which  it  had  accepted  the  above-mentioned  compensation.  It 
is  true  as  regards  this  concession,  or,  it  would  be  better  to  say,  this  ar- 
rangement, that  Portugal  did  not  fail  to  raise  objections  both  as  to  the 
value  and  the  rights  of  Great  Britain  as  regards  the  coded  territory.  But 
we  must  repeat  that  we  have  already  had  occasion  to  remark  that  Por- 
tugal, after  having  accepted  by  the  treaty  this  territory  as  e(iuitable  com- 
pensation, can  not  be  permitted  to  raise  objections,  for  which  besides  it 
has  furnished  no  justification,  having  confined  itself  to  simple  allegations. 

"There  remains  only  the  last  argument  of  Portugal  deduced  from  the 
phrase  *  the  frontier  follows  the  channel  of  the  Save  to  the  point  where  it 
meets  the  Lunde,'  which  is  held  to  signify  that  the  frontier  reaches  the 
Save  above  its  contluence  with  the  Lundo,  and  that  consequently  it  must 
reach  it  before  its  (the  Save's)  arrival  at  the  Lunde.  This  argument  is 
destroyed  by  the  fact  that  according  to  the  convention,  the  line  being 
obliged  to  enter  the  Save  before  n'aching  meridian  32°  30',  this  meridian 
intersecting  the  Save  below  its  confluence  with  the  Lunde,  it  must  neces- 
sarily have  been  understood  that  to  reach  the  confluence  of  the  Lunde  the 
Save  would  have  to  be  ascended. 
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**  Kiit  apart  from  the  question  whether  the  expression  '  to  follow  a  liTcr 
u)»Btreaiii '  he  rigorously  accurate  from  a  philological  point  of  view,  it  ii 
certain  that  in  the  diplomatic  and  teohuical  language  of  the  delimitatiflB 
convention,  to  follow  a  river,  or  stream,  is  made  ose  of  with  the  meaning 
to  follow  upitrtam  oh  well  as  to  follow  downstream. 

"The  HritiHh  dele|;ate  furnished  in  his  notes  (No.  3)  a  proof  of  this  bj 
({noting  the  2ict  of  delimitation  of  thoTarco-Greekfh>ntier  sifi^ed  atCon- 
Htantinoplo  liy  the  Mixed  Kun»])ean  (Commission  on  the  15th  (27th)NoveiD- 
her  18iU  {nir :  Hhould  he  1H81 ).  (See  Vol.  Ill  of  the  .V.  RaecoUa  dei  DratM 
edtUv  Convenzioni  fra  U  Regno  d' Italia  e%  Goremi  Etieri,  Turin,  1890,  pp. 
W^  vt  neif,f  Articles  1.  and  II.  of  the  convention  referred  to,  where  evi- 
dently the  words  ^suit'  (follows)  and  'snixTe'  (follow)  the  tkalittg  oft 
river  are  used  to  sijjjnify  follow  upHtream.) 

''Many  other  examples  eoiild  licfpioted,  hut  this  is  superfluous,  once  the 
Portu^uf'so  delegate  has  himself  deelan'd  in  his  ohservations  on  the  Brit- 
ish Counter  Case  (No.  Ii2  h)  that  even  if  the  natural  int<'rpretation  of  tbe 
words  '  to  follow  a  river '  is  to  follow  it  dotvnstream  '  this  is  not  absolutely 
necessary.' 

''To  sum  up,  we  are  of  opinion  that  the  pretension  of  Portugal  to  lay 
aside  Artiel<>  H.  of  the  <*onvcntion  hoyond  Mount  Zuzunye  and  to  snlisti- 
tute  for  it  g(>ner:il  principles  in  matti'rs  of  delimitation  is  justified  neither 
hy  fact  nor  l>>*-right,  and  that  the  line  which  should  he  adopted  in  this 
so<'tion  is  that  traced  on  the  Itritish  map  D,  and  which  had  been  agTee<l 
to  hy  the  dolej^ates  of  the  two  governments  as  far  as  the  point  at  which 
it  meets  '.V2  'M)'.  That  tlic  line  should  h(>  continued  thence  along  this  me- 
ridian to  the  Save  is  a  necessary  cons(Mpu»uce  of  this. 

*'  For  these  reasons: 

**  We  declare  that  aeronling  to  Article  II.  of  the  treaty  signed  at  Lishmi 
on  the  11th  June  ISMl  tlie  line  which  should  separate  the  spheres  of  intln- 
ence  of  (ireat  hritaiu  an<l  Portugal  in  Kastern  Africa  south  of  the  Zam- 
he/.i,  fnmi  latitude  IS  .'{()  to  the  continence  of  the  Save  (or  Sahi)  with  the 
Luude  (or  Lunte)  should  he  drawn  as  follows: 

**  1.  Ah  re;;ards  the  iirst  section  of  tlie  frontier  in  dispute,  according  to 
the  desi<;nation  used  in  the  joint  note  of  reference  (' Couipromis*)  the 
line  on  leavin<;  the  ]>oint  where  latitude  1^^ -"  ^' intersects  longitude  ^i3' 
east  of  Greenwich  runs  due  west  t(»  a  point  situated  at  tho  intenwction 
of  IS^^  'MY  ]»y  a  straight  line  <lrawn  from  the  stone  pinHacle  on  tlio  crest  of 
Mahemaseniika  (or  Massiniiqiie)  and  a  height  on  the  northern  spur  of 
Mount  I'anga,  marked  iy.:\U)  feet.  From  this  point  of  intersection  on  the 
]mrallel  of  latitu(h>  it  ascends  in  a  straight  lino  to  the  ah(»ve-mcntioDe<l 
point  marked  t»,'.vlO  feet;  then,  after  following  the  watershed  to  a  point 
marked  (>,r)Ot  feet,  it  runs  in  a  straiuht  lino  to  the  summit  of  Mount  Pan«:.'i 
(0,070).  From  this  ])oint  it  runs  in  a  straight  line  to  tho  point  marked 
3,890  feet,  antl  thence  it  runs  also  in  a  straight  line,  crossing  the  River 
luyamkarara  (or  InhamiK'arara)  to  the  point  marked  0,740  feet,  situated 
to  tho  north  of  Mount  <iorongoe. 

"After  this  it  follows  the  waterslie<l,  passing  through  the  points  marked 
1,900  feet  and  l,ir>0  feet,  till  it  reaches  the  summit  of  Mount  Shuara  or 
Chuara  ir»,.MO feet  K' and  then,  following  the  watersiied  hetween  the  Inyain- 
karara  and  the  Shimezi  or  Chime/.a  t:{,7(>0  feet^  leaehcs  the  trigonomet- 
rical point  marked  on  Mount  Venga  or  \  engo  (5,550  feet). 
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"From  Mount  Venga  it  follows  the  watershed  between  the  upper  valley 
of  the  Inyamkarara  and  the  Revn^^  and  subsequently  that  between  the 
Kevu<^  and  the  Odzi,  as  far  as  the  point  at  which  the  spur  branches  off 
which  forms  the  watershed  between  the  Mcnini  (or  Muuene)  and  the 
Zombi  (or  Zomlje),  whence  it  follows  the  crest  of  this  spur  to  Mount 
Vumba  (4,950  feet). 

"From  Mount  Vumba  it  runs  in  a  straight  lino  to  the  trigonometrical 
point  situated  on  the  Serra  Chaura  between  4  and  5  kilom.  oast  of  the  main 
watershed,  and  thence  in  a  straight  line  to  a  point  situated  at  the  eastern 
extremity  of  Serra  luyamatumba  (4,G50  feet). 

"From  there  it  follows  the  watershed,  which  incloses  on  the  north  of  the 
valley  of  the  Mangwingi  (or  Munhinga),  till  it  rejoins  the  main  watershed 
between  the  Save  and  Revu6.  It  follows  this  watershed  to  the  point  where 
the  small  spur  branches  off  which  incloses  on  the  north  the  u]»per  valley 
of  the  Little  Mussapa  (or  Mussapa  Pegueno),  and  runs  along  the  crest  of 
this  s])ur  to  the  point  marked  5,100  feet,  whence  it  runs  due  east,  crossing 
the  Little  Mussapa,  and  reaching  the  crest  of  the  eastern  slope  of  Mount 
Guzane,  which  it  follows  till  it  meets  the  meridian  of  longitude  33^  east  of 
Greenwich  ;  after  this  it  follows  this  meridian,  crossing  the  Great  Mussapa 
(defile  of  Chimaniniani)  till  it  reaches  the  point  marked  A  on  the  map 
hereto  annexed. 

"2.  As  regards  the  second  section  of  the  frontier,  which  is  comprised  be- 
tween the  end  of  the  preceding  section  and  the  point  where  the  upper 
part  of  the  ejvstern  slope  of  the  plateau  cuts  longitude  32^  30'  east  of  Green- 
wich, tile  boundary  follows  the  line  shown  on  the  map  hereto  annexed  by 
the  letters  A,  li,  C,  J),  E,  /',  6',  H,  /,  J.  X,  3/,  N,  O,  meeting  the  meridian  32° 
30'  at  about  latitude  20^  42'  17". 

"3.  As  to  the  third  section,  which  concerns  the  territory  which  extends 
from  the  intersect i<m  of  the  edge  of  the  eastern  slope  by  32^  30'  in  latitude 
about  20^  42'  17'  to  the  point  at  which  tlu)  Rivers  Save  and  Lunde  meet, 
the  line,  following  the  aforesaid  meridian  32'^  30',  runs  in  a  straight  line  to 
the  center  of  the  main  channel  of  the  Save,  and  then  ascends  this  channel 
to  its  conlhienco  with  the  Lunde.  where  the  frontier  submitted  to  our 
arbitration  comes  to  an  end. 

"A  map,  on  which  the  line  of  delimitation  in  C(mforniity  with  our  decision 
has  been  drawn  and  which  has  been  signed  by  us  and  bears  (»ur  seal,  is 
annexed  to  each  of  the  originals  of  our  award,  of  which  it  forms  an  inte- 
gral part. 

"Done  at  Florence,  in  duplicate,  this  30th  day  of  January  1897. 

[L. 8.]  "Paul  Honok<^:  Vigliaxi. 

"Alexandre  Coksi,  Secretary J^ 

Great  Britain  and  the  Soath  African  Bepablic. — Award  as  to  the  southwestern 
boundary  of  the  South  African  Republic: 

"  Whereas  it  is  stipulated  by  Article  II.  of  a  convention  between  Her 
Majesty  the  Qiu^en  of  the  ITnited  Kingdom  of  Great  Britain  and  Ireland 
and  the  South  African  Republic,  signed  in  London  on  the  27th  day  of  Feb- 
ruary 188^1  bj'  the  representatives  of  the  respective  parties  to  the  said 
convention,  that  *  Her  Majesty's  government  and  the  South  African  Re- 
public will  each  appoint  a  person  to  proceed  together  to  beacon  off  the 
amended  southwest  boundary  as  described  in  Article  L  of  this  convention, 


i 


6016  INTERHATIOVAL  ABBIIR4TI01IB. 

and  the  Preftident  of  the  Onmge  Free  Bteie  elull  b«  xeqiiested  to  appeW 
a  referee,  to  whom  the  said  persons  shell  xefer  ray  qnestknie  od  whkh 
they  may  disagree  reapeoting  the  interpretetUm  of  tha  HJd  arttek^'  nl 
that  'the  decision  of  saoh  referee  shall  be  final ^ 

<'And  whereas  Her  MiOvty's  government  did  eppolAt  Cspteln  Clsaii 
Reignier  Conder,  R.  £.,  and  the  goTemment  of  the  South  AfrioMi  Bspel- 
lie  (lid  appoint  Tielman  Nionwondt  de  YilUen,  esq.,  tm  saeh  penonsti 
proceed  together  to  beacon  off  the  said  amended  sontliweat  boandaiy; 

''And  wheroAS  thereafter  the  President  of  the  Oianga  Fkee  Btatop  beisg 
thenMinto  re<]nested,  did,  on  the  5th  day  of  June  1886^  appoint  Mehiis  dt 
Villiers,  one  of  the  Jndges  of  the  high  oonrt  of  Jnstloe  of  the  Omife  Fnt 
State,  to  be  such  referee  as  aforesaid ; 

"And  whereas  the  before-mentioned  Captain  Clande  Reignier  Coadsr, 
K.  E.,  and  Tielman  Niea wondt  de  Villiers,  esq.,  did  refer  to  the  said  raAni 
the  following  question  on  which  they  disagree  respeotlng  the  interpreta- 
tion of  Article  I.  of  the  Haid  convention,  namely.  What  extent  of  grooad  tt 
the  west  of  the  roods  from  Lotlakana  to  Knnana  and  from  Knnaaa  to 
Taungs,  as  Hnch  roods  have  been  accepted  and  agreed  npon  by  the  eoaunis- 
sioncrs  of  the  governments  of  Her  Majesty  and  of  the  Sonth  Afrieaa 
Uepnblic  respectively,  was  intended  to  be  inclnded  in  the  Sonth  African 
Republic  by  the  words  'skirting  Kunana  so  as  to  inolnde  it  and  all  ill 
garden  fj^nud  but  no  more  in  the  Transvaal:' 

*'Now  therefore  I,  the  said  referee,  do  hereby  decide  and  declare  that  the 
said  words  denote  the  ground  inclnded  between  the  said  roads  and  the 
following  boundaries,  namely :  A  straight  line  from  a  point  on  the  road 
from  Lotliikniia  to  Knn:ina,  as  acceptod  and  agreed  npon  by  the  respeetivs 
comniisHioncrs  before  mentioned,  1  mile  sonthwest  of  the  point  where 
the  road  rrossi'H  the  *  spruit '  known  as  'Tlakayeng/  to  a  point  on  the 
'kopjo'  iiiimeiliatcly  behind  Hatubatu's  kraal,  where  the  line  next  to  be 
mentioned  roaches  the  summit  of  the  'kopje;'  thence  a  straight  line  to  a 
point  200  yards  northwest  of  an  isolated  hut  whereof  compass  observa- 
tions were  taken  by  the  Dritinh  commissioners  in  the  presence  of  the 
referee  and  of  the  commisHioner  of  the  South  African  Republic,  this 
straight  line  pasHing  inmiediately  behind  the  huts  of  Batabatn's  kraal  so 
as  to  exclude  them  from  tlie  Sonth  African  Republic;  next  a  straight  Ime 
from  the  said  point  200  yards  from  the  Haid  hut  to  the  northwestern  comer 
of  RamathuH^'s  garden,  of  which  nimilnr  observations  were  taken;  thence 
a  straight  line  skirting  the  western  side  of  the  garden  to  its  southwestern 
comer,  that  point  being  very  nearly  magnetic  north  of  the  *  kopje,'  being 
the  nortliernnioHt  of  three  '  kopjes '  forming  tlie  termination  of  a  range  of 
hills  which  is  crossed  by  the  road  from  Knnana  to  Marebogo,  about  6  miles 
from  tlie  former  place;  next  a  straight  line  from  the  said  sonthwestem 
comer  of  Kamatlane's  garden  to  the  snmniit  of  the  said  'kopje;'  thence  a 
line  along  the  ridge  of  the  said  range  of  hills  to  the  point  where  the  hill 
is  crossed  by  the  road  last  menti<med. 
"Dated  at  Kunana  this  5th  day  of  August  1885. 

"Mkluis  dk  Vilukr8."» 

Great  Britain  and  8pain.~October  16,   18(>i,  the  British  schooner  MeT' 
maid,  laden  with  coal,  while  passing  the  Spanish  forts  of  Centa, 

iRr.  and  For.  State  Pa])ers,  LXX  VI.  991-992. 
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fired  into  and  sunk.  The  cause  of  the  firing  was  her  failure  to  exhibit  her 
colors^  as  required  by  the  Spanish  ordinances,  while  she  was  passing 
tbrough  the  territorial  waters.  The  master  of  the  schooner  alleged  that 
she  exhibited  her  colors  immediately  after  the  first  shot,  which  was  a 
blank,  was  fired.  The  Spanish  authorities  alleged  that  her  colors  were 
not  hoisted  till  after  the  third  shot.  Meanwhile  the  two  governments 
(^ntered  into  negotiations  for  the  abolition  of  the  practice  of  firing  on 
merchant  vessels  from  British  and  Spanish  forts  on  the  Straits  of  Gibraltar 
on  account  of  the  failure  of  such  vessels  to  exhibit  their  colors,  and  a 
declaration  for  that  purpose  was  signed  March  2, 1865.'  March  4, 1868,  an 
agreement  was  concluded  for  the  reference  of  the  claim  of  compensation 
for  the  sinking  of  the  Mermaid  to  a  board  of  four  persons,  two  to  be  ap- 
pointed by  each  government  from  its  diplomatic  and  naval  services.  The 
commissioners  so  appointed  were  to  meet  at  Cadiz  or  Couta,  and,  if  they 
should  be  unable  to  agree,  to  choose  by  lot  an  nmpire.  They  were  em- 
powered to  determine  the  validity  as  well  as  the  amount  of  the  claim.^ 

Great  Britain  and  Spain. — A  difference  growing  out  of  a  collision  between 
the  Spanish  man-of-war  Don  Jorge  Juan  and  the  British  merchant  vessel 
Mary  Mark  was  referred  to  the  British  consul  at  Madrid  and  a  lieutenant 
in  the  Spanish  navy  as  arbitrators.  The  Italian  minister  at  Madrid 
accepted  the  post  of  umpire,  but  his  services  were  not  required,  since  the 
arbitrators,  in  December,  1887,  arrived  at  an  agreement  and  made  an 
award.     This  award  has  not  been  published.  ^ 

Great  Britain  and  Venesnela. — By  a  convention  signed  September  21,  1868, 
these  powers,  ^' with  the  view  of  determining  the  amount  of  all  pending 
British  claims  upon  the  Government  of  Venezuela,''  established  a  tribunal, 
with  an  umpire,  ^'to  sit  as  a  mixed  commission  to  fix  the  amount  due  to 
those  British  subjects  whose  claims  have  not  yet  been  adjudicated  upon.'' 
This  commission  sat  in  1869  and  made  awards  on  a  number  of  claims.^ 

Great  Britain  and  Venesnela. — A  treaty  between  these  powers  for  the  set- 
tlement by  arbitration  of  the  boundary  between  British  Guiana  and 
Venezuela  was  signed  at  Washington,  February  2,  1897.  The  arbitral 
tribunal  is  to  consist  of  five  jurists,  four  of  whom  are  named  in  the  treaty 
as  follows:  Baron  Herschell  and  Sir  Richard  He^n  Collins,  a  justice  of 
the  British  supreme  court  of  judicature,  both  nominated  by  the  members 
of  the  judicial  committee  of  Her  Britannic  Majesty's  privy  council; 
Chief  Justice  Fnller,  of  the  Supreme  Court  of  the  United  States,  nominated 
by  the  President  of  Venezuela,  and  Mr.  Justice  Brewer,  of  the  same  court, 
nominated  by  the  justices  thereof.  The  fifth  jurist  is  to  be  selected  by 
the  four  thus  nominated,  or,  if  they  should  be  unable  to  agree,  by  the  King 
of  Sweden  and  Norway.  It  is  announced  that  M.  de  Martens,  of  St.  Peters- 
burg, has  been  selected  as  fifth  jurist,  who  is  also  to  be  president  of  the 
tribunal. 

The  tribunal  of  arbitration  is  charged  to  "investigate  and  ascertain  the 
extent  of  the  territories  belonging  to,  or  that  might  lawfully  be  claimed 
by,  the  United  Netherlands  or  by  the  Kingdom  of  Spain  respectively  at 


'  Br.  and  For.  State  Papers,  LV.  40;  LVIII.  1258. 
2  Br.  and  For.  State  Papers,  LVIII.  2. 

^United  States  and  Venezuelan  Commission,  convention  of  December  5, 
1885,  Opinions,  311;  Br.  and  For.  State  Papers,  LIX.  168;  LXIU.  1065. 
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tint  titiic  of  tho  AcqniRition  by  Ciroat  Britain  of  the  oolony  of  British 
(iiiiiiiiu,''  and  to  'Motorniine  the  lionndary  linA  between  the  colony  of 
Hrititth  (iiiianii  and  thu  riiited  States  of  VeDe2iieIa.*'  In  performing tiiis 
duty,  the  urbitratorK  ar»  to  bo  governed  by  certain  rnles  and  by  pertinent 
principb*H  of  international  law  not  inconsistent  therewith.  The  rules  are 
as  followM : 

*'((i)  Adverse  lioblin;;  or  prescription  dnringa  period  of  fifty  years  shall 
makt^  a  good  title.  Tht>  arbitratorH  may  deem  exclnsivo  political  control 
of  a  district,  as  well  uh  actual  scttloinent  thereof,  sufficient  to  oonstitnte 
advt'rso  holding  or  to  make  title  by  prcHcriptiou. 

**(h)  Tho  arbitrators  may  recognize  and  give  cflect  to  rights  and  claims 
resting  on  any  (ithor  ground  whatever  valid  aoconling  to  international 
liiWy  and  (Ml  any  principlcH  of  international  law  which  the  arbitrators 
m:iy  deem  to  be  ap]dicabl('  to  the  case,  and  which  are  not  in  contraven- 
tion  of  the  foregoing  rule. 

'*  (f)  In  dcteriuining  the  boundary  line,  if  territory  of  one  party  be  found 
by  the  tribunal  to  have  been  at  the  date  of  this  treaty  in  the  ocoupation 
of  the  siibjectH  or  citizens  of  the  other  party,  such  effect  shall  be  given  to 
such  occupation  as  reaHon,  Justice,  the  principles  of  international  law,  and 
the  equities  of  the  ciise  Hhall,  in  the  opinion  of  the  tribunal, require/* 

Within  eight  months  from  the  exchange  of  the  ratifications  of  the  treaty, 
which  took  phice  on  the  14th  of  .Tune  1H97,  each  party-  is  required  to 
deliver  in  duplicate  to  each  of  the  arbitrators  and  to  the  agent  of  the 
other  party  a  ]>riuted  ease,  accompanied  by  the  evidence;  and  within 
four  months  after  the  delivery  of  the  ease  on  both  sides,  each  party  may 
ill  like  manner  deliver  a  counter  case,  and  additional  evidence  in  reply  to 
the  case  and  evidence  jnesented  by  tlu'  other  party.  It  is  made  the  duty 
of  the  agent  of  each  ])arty,  within  three  months  after  the  expiration  of  tbo 
time  limited  for  tht*  dflivitry  of  the  counter  cases,  in  like  manner  to  submit 
a  ])rintcil  ar«;!iment,  which  may  afterward  be  supported  by  oral  arginiient 
of  coull^el.  Further  argument,  either  written  or  oral,  may  be  required  by 
the  arbitrators.  It  is  also  provid«Ml  that  the  arbitrators  may  enlarge  by 
not  more  than  thirty  da\s  the  time  allowed  for  filing  the  cases,  counter 
cases,  and  original  arguments.  The  decision  of  the  tribunal,  which  is  to 
be  in  writing  and  ''signed  by  the  arbitrators  who  may  assent  to  it,"  must. 
'' if  possible,  be  made  within  three  months  from  the  close  of  the  argument 
on  both  siihrs." 

Hayti  and  San  Domingo. — In  a  letter  to  the  writer  of  May  4,  189(i,  Blr. 
Henry  M.  Smyth,  then  minister  of  the  I'liited  States  at  Port-aii- Prince, 
mentions,  among  the  arbitrations  to  which  Ilayti  hsuj  been  a  party,  the 
'*  long  standing  'boundary  disjmte'  between  Haiti  and  San  Domingo,  uuw 
referred  to  His  Holiness  Le(>  Mil.  for  arbitration.'* 

Italy  and  Brazil. — Ily  a  protocol  of  February  12,  18lH>,  the  President  of 
the  Uniteil  States  was  named  as  arbitrator  to  determine  the  claims  of 
Italian  subjccls  against  the  (Jovernmont  of  I?ra/.il.  The  protocol,  how- 
ever, required  the  sanction  of  tlu^  Hra/ilian  Congress  and  the  approval 
of  the  Italian  Government,  and  at  the  time  of  the  writer's  latc^st  advices 
the  matter  had  not  been  disposed  ol'.  Hy  another  protocol  of  the  same 
day  (February  12,  l-SOO^,  it  was  agree<l  that  the  claims  of  Italian  subjerts 
against  Hra/il  for  requisitions  of  animals,  merchandise,  and  valuables,  in 
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the  States  of  Rio  Grande  do  Sul  and  Santa  Catarina  should  be  referred  to 
a  mixed  commission. 

Italy  and  Perna. — June  5,  1890,  the  governments  of  Italy  and  Persia 
entered  into  the  following  agreement: 

'^The  govemuient  of  His  Imperial  Majesty  the  Shah  of  Persia  and  the 
Government  of  His  Majesty  the  King  of  Italy,  being  equally  animated 
with  the  desire  to  settle  in  a  friendly  manner  the  difference  which  arose 
at  Recht  in  November  1882  between  the  administration  of  the  imperial 
Persian  customs  and  M.  Joseph  Consonuo,  an  Italian  subject,  on  account  of 
the  importation  by  the  latter  of  ninety -two  cases  of  merchandise,  have 
decided  to  submit  the  question  to  the  judgment  of  an  arbitrator,  who  has 
been  chosen  in  the  person  of  His  £x.  Sir  W.  White,  -ambassador  of  Her 
Majesty  the  Queen  of  Great  Britain  at  Constantinople. 

''  For  this  purpose  the  two  bigh  contracting  parties  have  agreed  that: 

'*  1.  The  documents,  information,  examinations,  and  proofs  of  every  na> 
ture  which  the  parties  shall  judge  it  their  interest  to  present  to  the  arbi- 
trator shall  be  submitted  to  his  excellency  within  the  term  of  two  months 
and  a  half  from  the  date  of  the  signature  of  the  present  protocol.  After 
this  period  no  production  of  documents  or  proofs  shall  be  admitted; 

"2.  His  Ex.  Sir  William  White  is  requested  to  have  the  goodness  to 
pronounce  his  opinion  within  the  period  of  a  month  from  the  date  of  the 
production  of  the  last  documents  by  the  parties; 

*^  3.  The  arbitral  opinion  shall  be  without  appeal  and  the  parties  pledge 
themselves  to  recognize  it  and  execute  it  within  the  space  of  forty-tive 
days  from  the  date  of  its  delivery. 

<'In  faith  whereof.  His  Highness  Amin6-Sultan,  Grand  Vizier  and  Min- 
ister of  the  Court  of  His  Imperial  Majesty  the  Shah  of  Persia,  and  His 
Excellency  Alexander,  Count  of  Rege  di  Donate,  Minister  of  His  Majesty 
the  King  of  Italy,  at  Teheran,  have  signed  the  present  act,  in  quadruple 
original,  in  the  French  language,  accompanied  by  a  translation  in  the 
Persian  language,  and  have  affixed  thereto  the  seal  of  their  arms. 

*^  Done  at  Teheran,  the  5th  day  of  the  month  of  June,  in  the  year  one 
thousand  eight  hundred  and  ninety  of  the  Christian  era,  the  16th  of  the 
month  of  Chawal  of  the  year  one  thousand  three  hundred  and  seven  of 
the  Hegira. 

"  Amin^.-Sultan. 

"A.  DI  DONATO." 

June  12,  1891,  the  following  award  was  rendered: 

*'The  government  of  His  Majesty  the  King  of  Italy  and  the  government 
of  His  Majesty  the  Shah  having  agreed,  in  virtue  of  a  protocol  signed  at 
Teheran  the  5th  of  June  1890,  to  request  the  British  ambassador  at  Con- 
stantinople, the  very  honorable  Sir  William  White,  to  consent  to  be  arbi- 
trator in  a  litigation  arising  between  M.  G.  Consonno,  an  Italian  subject, 
of  the  one  part,  and  the  administration  of  the  Persian  customs  on  the 
other,  and  the  British  ambassador  having  accepted  this  mandate; 

''The  British  ambassador,  having  subsequently  asl<ed  the  said  govern- 
ments to  authorize  him  to  associate  with  himself  two  assessors  of  his  own 
choice,  and  the  said  governments  having  consented  to  that  association,  and 
the  arbitrator  having  named  for  that  purpose  M.  Emile  de  Borchgrave,  min- 
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later  and  eiiToy  of  Belglnm  to  CoiistantlBopIe»  and  K.  Kfont  dm  WUhi^ 
coaoMllor  of  the  Oennan  embMiy  in  the  same  plAee»  aqiially  moeagtian 

'<The  said  arbitrator  and  the  awaaiofi  liaTiiig  raoolT«d  ibm  mmnnamd 
the  two  alK>ve-mentioned  govenunanta  that  thilr  dawJaJon  would  ha  witfc- 
ont  appeal,  have  oonaidered  it  Jiiat^  after  heaiin|^  the  mdwotmUM  of  bsft 
partieH,  and  harUig  aonght  erery  meam  of  anHghtwidng  thair  aanaeJeiMib 
to  prononnoe  the  following  aentenoe: 

"Whereat  the  Persian  cnstoms  at  Baaht  had  the  light  to  ezaaiiiis nl 
stamp  the  merchandise  (^ontained  in  the  ninety-two  eaeaa  impertsd  oa 
the  28th  of  November  1882,  by  M.  Conaoaiie,  and  that  the  latter  aetai 
illegally  in  opposing  that  examination; 

'*  Whereas  the  Persian  Government  liad  the  right,  on  the  Teftmal  ef  M. 
Cunsonno  to  submit  to  the  coatoma  formaUtlas  at  Beoht^  to  nenflanatn  the 
said  goods; 

"  Whereas,  however,  the  Persian  Gorammenti  bj  not  iiaing  ita  ri|^ 
immediately  and  by  leaving  the  diapnte  nnaettlad  Ibr  nearly  eight  ysan^ 
caused  a  manifest  injury  to  M.  Consonno; 

'<  Whereas,  besides,  if  it  is  J  ost^  on  the  one  hand,  to  abandon  totheFaniiB 
Government  the  said  goods  contained  in  the  ninetj-two  aboTe-mantUNisi 
cascH,  it  seems  e<itiitable,  on  the  other  hand,  to  pay  the  Talne  of  them  ts 
M.  Consonno  according  to  the  valuation  made  bjhim  at  the  euatom-hooss; 

'*  For  tbene  reasons  the  arbitrator  and  asaeasorB  deoide  and  deolaie: 

"  That  the  Persian  Government  remains  and  shall  remain  in  poaaasaiaB 
of  tlie  ninety-two  above-mentioned  cases  which  it  seised; 

"  That  the  Persian  Government  shall  pay  to  M.  Consonno  the  snm  of 
seventy-eight  tbuusand  francs,  representing  both  the  value  of  the  goods, 
as  it  was  declared  by  M.  ('onsonno,  and  all  the  interest  on  this  principal 
sum,  uf  which  M.  Consonno  was  deprivcil  during  nearly  eight  years; 

'<  That  there  is  no  ground  to  admit  the  reservations  formulated  during 
the  pleadiugrt,  and  since,  by  the  advocate  of  the  applicant,  nor  any  othen 
whatsoever; 

*^  That  each  uf  the  two  governments  shall  pay  the  expenaee  occasioned 
by  its  own  procedure,  and  divide  in  common  the  fees  of  the  engrossing 
clerk  and  the  translation  of  the  documents  required  during  the  oourae  of 
the  arbitration ; 

**  That  the  payniontH  shall  be  effected  within  the  space  of  forty-five  days 
from  the  uotificatioo  of  the  first  sentence;  that  the  sum  adjudged  to  M. 
Consonno  shall  be  paid  to  the  embassy  of  His  Mi^esty  the  King  of  Italy 
at  Constantinople,  and  the  above-mentioned  expenses  to  whom  due,  also 
in  Constantinople; 

*'ThiH  done  and  dooided  at  Therapia  the  twelfth  (12)  of  June  one  thoa- 
sand  eight  hundred  and  ninety-one. 

"William  White, 

'*  The  Arbitrator. 

" BORCHORAVB, 
"  WI&XKLRR, 

''TkeA99€90or$.'' 
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Italy  and  PortagaL — Award  in  tbo  Case  of  Lavarello.  1893:  ^ 

Sa  Maje8t<^  le  Koi  de  I'ltalie  et  Sa  Maijestd  Tr^s  Fiddle  le  Boi  de  Portugal 
otant  convoims  de  soumettre  k  la  decision  arbitrale  d'un  jarisconsulte  k 

nommer  par  le  gouvernement  des  Pays-Bas,  le  diff<6rend  ezistant  entre  lea 

Hantes  Parties,  par  suite  des  reclamations  da  sujet  italien  Michelangelo 

Lavarello  contre  le  gonvemement  da  Portugal,  Sa  Majesty  la  Reine- 

Rc'gente  des  Pays-Bas  a  daignd  d^igner  le  soussignd,  Jean  Heemskerk, 

docteur  en  droit  et  ^8  lettres,  ministre  d'etat  ot  membre  da  conseil  d'etat, 

comine  arbitre. 

Des  lors,  ineHsieiirs  les  envoy^s  extraordinaires  et  ministres  pHnipoten- 
tiares  des  Hautes  Parties  h  la  Haye,  agissant  d'apr^s  les  instructions  de 
leurs  gouvernements  respectifs,  out  r<^gie  Pobject  de  la  decision  arbitrale 
et  les  formes  de  la  procMure  par  un  acte  de  compromis,  fait  ik  la  Hayo  le 
lei*  septembre  1891,  portaut  en  sabstance  que  les  Hautes  Parties  soumettent 
h  la  decision  de  Tarbitre  les  questions  suivantes : 

1'*  Les  autorit^s  sanitaires  de  Cap  Vert  oiit-elles  caus^  aa  sujet  italien 
M.  A.  Lavarello  les  dommages  et  les  pr<^judices  pour  lesquels  il  r^olanief 

2°  Lui  ayant  caus<^  oes  dommages  et  ces  prejudices,  les  antorites  sani- 
taires de  Cap  Vert  ont-elles  proc^dd  en  conformity  des  lois  et  des  r^gle- 
moots  en  vigeur  i\  Cap  Vert  &  P^poque  oil  le  vapeur  Jdria  y  a  mouilie  et  y 
a  6t6  ancrn,  et  sans  manquer  aux  droits  et  aux  obligations  internationales 
ctablies  par  les  traitds  existant  entre  Pltalie  et  le  Portugal  f 

3"  Oiit-cllos  causd  ces  dommages  et  ces  prejudices  par  leurproc^de  irr^g- 
ulier,  illdgal  ct  injnstifiablef 

Quo  Tarbitre,  en  cas  de  decision  affirmative  sur  les  premiere  et  troi8i^me 
questions,  tixera  le  montant  de  Tindemnite  due  &  M.  A.  Lavarello; 

Que  les  memoires  et  les  pieces  jostiiicatives  des  Hautes  Parties  seront 
remises  li  I'arbitre  avant  le  l^^^^  septembre  1892,  et  qu*apr^s  cette  date  il  ne 
sora  admis  aucun  document  et  aucune  allegation,  k  moins  d'etre  demandes 
par  Tarbitre ; 

Que  Tarbitre  prononcera  un  arret  motive,  sans  appel,  et  en  remettra  une 
copio  it  chacuno  des  deux  legations;  et  que  les  honoraires  de  Parbitre 
seront  fixes  par  le  gouvernement  des  Pays-Bas  et  payds  par  la  partie  dont 
le  droit  u*aura  pas  ete  reconnu. 

Les  memoires  et  documents  justificatifs  out  ete  reniis  k  Parbitre  en  temps 
utile  par  les  chefs  des  legations  respectives  h  la  Haye. 

Conformoment  ii  Tacte  de  compromis,  llarbitre  a  demande  par  sa  lettre 
du  15  novembre  1892,  k  mr.  le  ministre  pienipotentiaire  d'ltalie  k  la  Haye 
la  production  d'uu  connaissemont  ou  de  connaissements  de  la  cargaison  de 
ma'is  dans  6:000  sacs  k  bord  du  va])eur  Jdrta,  que  M.  A.  Lavarello  a  dit 
avoir  voulu  ddbarquer  k  Saint  Vincent  en  octobre  1884';  de  oette  demande 
de  documents  il  a  ete  immediatement  fait  part  ii  mr.  le  charge  d'affaires 
du  Portugal  ii  la  Haye. 

Par  sa  lettre  du  10  Janvier  1893  mr.  le  premier  secretaire  faisant  fonc- 
tions  de  chef  do  legation  d'ltalie  k  la  Haye  a  fait  savoir  k  Tarbitre  qne 
les  documents  demandes  n'existent  pas  ot  lui  a  remis  trois  nouveaux  docu- 
ments, savoir  une  declaration  de  temoin  faite  sons  serment  devant  un  des 
preteurs  k  Genes  et  deux  lettres  missives,  k  Teffet  de  suppieer  k  la  preuve 
qui  aurait  rdsulte  ou  pu  resulter  du  connaissemont  ou  des  connaissements 
faisant  defaut. 

^Documontos  apresentados  as  Cortes  na  Sessao  Legislativa  de  1893, 
Sec9ao  III.  Lisboa,  Imprensa  Nacional,  1893. 
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Mr.  le  charg<^  d'affaires  da  Portagal  k  la  Haye,  €Unt  inlbnntf  de  Vmr 
iBtonoe  de  ctb  notivcaux  dooameiita,  a  dMai^  Terbaleoient  et  par  aa  lettn 
da  12  Janvier  1893,  iio  paB  Juger  atilo  d'en  prendre  oonnmiaaaiiee^  4  aoiai 
de  Douveaux  ordres  de  son  goaveniement. 

Dee  ro<Smoire6  et  docamento  JusiiAcatift  dee  luuiteB  "prnxtiiBm,  dAneat 
exaniin<^8,  il  rt'sulte  ce  qui  nait. 

Knfait: 

Feu  M.  A.  JjAvarellOy  n^^gociant,  ayant  dementi  4  Beoeo,  prorinea  de 
G^nee,  siijet  italien,  maintennnt  repr^8ent<(  par  tea  ajant  oanae,  ei  doat 
le  gouTemoment  d'ltalie  a  fait  aienne  la  r^lamatlon  oontre  eelni  de 
Portugal,  a  deuiand<^  ri^pariition  de  dommagea  aoafferta  par  lai: 

(a)  Parce  <iue,  <^tant  parti  le  19  aolit  1884  de  Gtaea,  k  bord  dn  pyroaeapht 
postal  italien  Jdria,  leijuol  faisait  le  voyage  k  I'AmMqne  da  aad  avee 
eecalo  aux  lies  de  Cap  Vert,  ayant  patente  netta  d^Uvrde  par  le  ocmsol  de 
Portugal  ti  C^^'ueSy  et  sans  aucnn  cas  de  maladie  k  bord,  il  eet  Arrive  le  S 
du  nirnie  uiois  k  Saint  Vincent  de  Cap  Vert  et  que  dana  ce  port  lea  aator- 
lU^B  sanitaires  et  civiles  ont  rofns^^  k  lai  Lavarello  et  k  d'aatrea  ▼oyagamt 
destinoB  au  nionie  port,  ainsi  qu'au  navaire  entier,  la  libra  pratique;  qat 
nou  seulemont  ces  autoriti<^B  ont  impost^  ji  VAdria  et  aaz  Toyageoit  et 
marcliaudiseB  (jue  ce  navire  portait,  la  quarantine  de  rigaenr,  malsqnll 
fut  refuBo  ti  Iiii  Lavarello  de  purger  sa  quarantaine  et  de  ddbarqaer  kis  37 
colis  de  inarchandisos  qu'il  avait  apportt^es,  soit  k  Saint  Vincent  mtaiedaDB 
une  cniharcatiou  (juUl  aurait  lou^^o  k  cet  effet,  soit  au  lasaret  ezlttant  A 
Porto  Praia  dann  IMle  de  Sauthiago.  Par  suite  de  oes  meanrea,  par  lai 
qualift'i'S  d'Hlc^ales  et  arbitiaires,  11  fut  dauB  la  n^oessit^  de  rester  k  bord 
dt^  VAdria  avec  les  ditcH  iiiarcbandiBeH  et  do  faire  le  voyage  aax  ports  de 
la  r('pii1)h(|uo  <Ie  la  Plata  et  retoiir  ii  Saint  Vincent  de  Cap  Vert;  et  il  dit 
avoir  ^prouvr  de  grandoH  portos  Hur  les  marchandiBes ;  li  cea  caases  il 
rocluma  ]>our  doiumagcR,  consistant  en  cch  pertes  et  en  faux  Amis,  la  somme 
do  lires  ir>,r)00. 

(b)  Que  daiiA  le  mrino  voyage  du  mrmo  pyroscapbe  Adria,  lai  Lavarello 
ayaut  achot<\  et  rnibarquc^^  a  Huenos  Ayres  et  k  Montevideo,  6:000  sacs  de 
uiuTh  pour  la  soniino  de  lireH  55,352.20,  lit  fret  pour  Saint  Vincent  comprii^ 
il  arriva  de  nonveau  li  co  port  lo  18  octobre  (effeotiveuiont  c'<^tait  le  16 
octobre)  1^<S1 ;  que  VAdria  y  fut  mm  en  (juarantaine,  quoique  n'ayantanenii 
cas  do  nialadit^  a  board  ot  venant  d'un  port  indcnine;  que  le  m^me  jour  let 
dites  antoriti'B  de  Saint  Vincent  pennirent  quo  lui  et  les  aatree  voyagean 
k  nienie  destination  louaHHcnt  une  ban^ue  (scbooner)  pour  les  transporter 
eux  et  leuTH  bagages  et  niarebandiseB  au  lazaret  de  Porto  Praia,  k  I'effet 
d'y  i)urgcr  la  (piarantaine;  qu'en  nieme  tcni]»B  la  permission  fat  accord^ 
au  capitaine  dt^  VAdria,  M.  Caflarena,  do  decbarg(T  les  hscb  de  maTs,  qui  se 
trouvaient  ii  bord,  ])our  ]<>b  importer  a  la  douane  de  Saint  Vincent  apr^s 
qu'ils  euHscnt  ete  expoBt's  a  Fair  ])endant  vingt>quatre  heares  dans  deB 
gabareB  ouvertes;  (jue  lui  Lavarello  loua  ii  cet  effet  deux  gabares  de 
MeHsieurs  Cory  Brotbers  :\  Saint  Vincent;  niais  qu'apr^s  que  512  sacs  de 
maiB  euBSont  ^U'  tranBbord<^B,  un  contre-ordre  fut  donn^  et  I'^dria  ee 
trouva  forc6  de  con  tinner  lo  voyage,  de  Horte  que  5,488  sacs  de  malB, 
restant  a  bor<I,  durent  etre  transporters  i\  Genes,  oh  ils  furcnt  vendas  an 
meinour  prix  possible,  savoir  de  lires  39,284,  tons  frais  d^uita,  de  sorts 
que  lui  Lavarello  ^^prouva  une  perte,  au  lieu  du  gain  esp^r6  ear  cetle 
marobandise,  laqaelle,  d'apr<>B  lui,  valait  dans  ce  mOme  temps  A  Cap  Vert 
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environ  lires  33  le  sac,  at  anrai  done  pu  rajjportor  lires  198,000;  il  estima 
lo  dommage  souffert  a  cette  causo  h  lires  134,000. 

(c)  Qae  les  512  sacs  de  maTs  d(Sbar(ia<^s  par  suite  des  ordres  mentionn<58 
ci-densus,  rosterent  pendant  qnolquers  jours  exposes  ii  la  pluie  dans  nne 
ou  deux  gabares  ouvertes,  avant  d'etre  emmagasin^s  on  douane  i\  Saint 
Vincent;  qu'ji  cette  cause  lo  mats  fut  avaric^  en  partie  ot  que  lore  de  Ton- 
tri^e  en  douane  de  cette  niarchandise,  il  manqna  38  sacs,  probablement 
vol^^s;  que  les  474  sacs  restauts  durent  6tre  vendus  h  bas  prix  ct  ne  rap- 
porterent  que  393,000  rc^is,  ou  environ  lires  2,000  (ce  compte  a  depuis  6t6 
rectifid  par  le  plaignant  et  le  rendeuient  des  474  sacs  de  mais  reconuu  avoir 
<^to  063,385  r<5is) ;  le  dommage  qu'il  a  sonffert  de  ce  chef  a  6t6  6vala6  par 
lui  h  lires  14,688.20. 

£n  total  la  r^^paration  de  dommages  demand<5e  s'dltSve  :\  lires  164,188.20. 

A  ces  plaintes  et  reclamations  le  gouveniement  de  Portugal,  dans  son 
m^moire,  accompagnd  de  documents  justificatifH,  oppose  (en  substance)  les 
movens  de  defense  suivants : 

{ad  a)  Qu'il  est  vrai  que  le  28  aoflt  1884  les  autoritds  de  Saint  Vincent  de 
Cap  Vert  out  refuse  i\  VAdriaj  veiiant  de  GOnes,  la  libre  pratique  et  ont  ap- 
pliqu<5  la  quarantaine  de  rigucur  aux  voyageurs  et  aux  marchandises  se 
trouvant  li  bord  do  ce  iiavire,  mdme  qu'elles  ont  refns<S  aux  voyageurs 
destin^^s  aux  lies  de  Cap  Vert  de  louer  nne  embaroation  ^  Tellct  de  se  fair 
transporter  aveo  lours  bagages  au  lazaret  de  l*orto  Praia,  mais  que  les 
autoritos  portngaises  a  Saint  Vincent,  savoir  le  gouverneur  des  lies  de  Cap 
Vert  et  le  ddlegud  de  la  Junto  de  santd,  n'ont  pas  ddfendn  au  capitaine  de 
VAdria  de  se  rendre  il  Porto  Praia;  qu'ils  lui  ont  seulement  fait  entendre 
qn'il  ne  pouvait  pas  compter  qu'il  yserait  adniis  pour  purger  la  quarantine; 
que  d'ailleurs  les  autoritds  de  Saint  Vincent  ont  agi  en  cette  affaire  en  con- 
formity aux  lois  existantes,  tout  au  moius  aux  instructions  donndes  par  le 
gouvernement,  parce  que  le  port  et  la  ville  do  Gdnes  dtaieut  infectds  de 
choldra,  ce  qui  nVtait  pas  encore  ofificielleuient  portd  h  la  connaissanco  des 
autoritds  de  Cap  Vert,  mais  ce  qu'elles  avaient  appris  par  lettres  et  t<51d- 
grammes  particuliers;  mais  que  depuis  lors  ces  nouvelles  se  sont  trouvdcs 
contirmdes  par  un  bulletin  de  la  santd  maritime  de  Lisbonne,  dn  6  aoAt 
1884,  insert  dans  le  THario  do  governo  n."  177,  et  re^u  i\  Saint  Vincent  le  12 
septembro  1884,  vu  que  cet  organe  officiel  addclard  le  port  de  G6nes  infect6 
de  choldra  depuis  lo  31  juillet  1884;  que  la  patente  nette,  ddlivrde  par  le 
consul  portugais  h  Genes,  ne  donnait  aucun  droit  au  navire  pour  etro  ad- 
mis  en  libro  pratique,  mais  no  valait  qu':\  titro  d'information  pour  les 
autoritds  do  Saint  Vincent;  que  d'ailleurs  les  pertes  subios  par  Lavarello 
sur  les  37  colis  de  marrbandises  nVtaieut  pas  prouvdes,  mais  que,  s'il  avait 
subi  des  dommages  par  lo  fait  des  mesures  sanitaires,  celles-ci  avaient  it6 
appliqudes  h  bon  droit  et  seulement  ponr  des  motifs  de  saint  public. 

(od  b)  Que  le  16  octobre  1881,  VAdriUf  en  revenant  au  port  de  Saint  Vin- 
cent, apn'^s  un  voyage  a  Buenos  Ayres  et  Montevideo,  a  6t6  mis  on  quaran- 
taine, qnoiquo  ces  deux  ports  fussent  indemnes  et  quMl  n'oftt  pas  de 
raalades  i\  bord,  :\  cause  de  sa  provenance  de  Genes,  laquelle  ville  etait 
alors  officiellement  ddclarde  infectde  de  cboldra;  quovu  la  longueur  du  voy- 
age (.58  jours  en  tout)  et  les  patentes  nettesddlivrdes  dans  TAmdrique  du 
Sud,  les  mesures  sanitaires  furent  moins  rigoureuses  qu*au  mois  d'aoftt; 
qu'ii  cette  cause  Lavtirello  et  les  autres  voyageurs  dostinds  aux  ties  de  Cap 
Vert  purent  se  rendro  avec  leurs  baggages  et  marchandises  au  lazaret  de 
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Porto  Praia  daus  une  embarkation  (le  scboouer  Jfaria)  par  enxloa^e;  que 
do  inriiu)  la  ]>eriiiiHHioii  fut  doniioo  de  d<^baT(iiier  une  cargaison  do  malS, 
8<MileiiuMit  Hourt  la  condition  dVtre  exposi^e  ii  Pair  dans  des  g^abarea  onver- 
toH  pendant  un  Jour;  que  cetto  demit're  clause  <^tait  motivtSe  par  ce  que 
le  mai8  pouvait  H'otre  tronvc  en  contact  avec  les  marohandises  charge  a 
Genoa. 

Que,  quant  au  contrc-ordre  qui  anrait  empr*oh<S  le  d^ohargement  de  U 
pluH  grande  partie  des  (),<XH)  sacH  ne  mais,  le  gouyemement  de  Portugal  con- 
sidt'ro  la  n^idaniation  di;  Lavarello  comme  mal  fondle,  parce  qu'ilD'apas 
prouv<:^  <'>tre  ]ir()pi<''taire  de  cette  ((uantitode  niais,  ni que  oe  maia  avait  ^t6 
chargt'  a  Hnenos  Ayres  ou  a  Montevideo  avec  destmation  pour  Saint  Vin- 
cent, ni  quMin  contre-ordro  au  d<^rhargement  qu  un  ordre  ponr  pr^cipiter 
Ic  d<^part  do  VAdria  au  17  octobri)  1884,  aient  otfi  donu<^8;  qu'au  contraire 
le  capitaino  dv.  ro  navaire  a  di'charg^'^  autant  de  male  qu'il  a  vonla,  savior 
512  sacs,  dont  un  counaisscniont  so  trouve  parmi  ien  piocen  Justific«tiye9  de 
Lavarello,  et  qu*eu8uLte  ce  cai)itaino  est  parti  libroment  da  port  de  Saint 
Vinct'ut  ap^^8  avoir  pris  dos  vivn»8  et  du  charbon  si  liord. 

(ad  c)  (j!ue  ni  Tavairc,  ([ui  anrait  (>tK>  causeepar  la  pluio  pendaDt  que  1«6 
512  Macs  de  mais  <^taient  ex]>o808  a  Pair  daus  une  on  deux  gabarea  ouverteSf 
ni  le  prctendu  v<d  de  3H  sacs  n'ont  6io  prouvos;  qu'au  contraire  il  n'a  pas 
plu  il  Saint  Vincent  pondant  les  17"^  et  18<^  jours  d'octobre  et  en  petitf* 
(}uantitc  au  19"  dt^  c*^  nioi.s,  au(iucl  Jour  on  avait  fini  d'ommagsiner  le  mali 
en  douane;  ({uo  512  ou  nicine  514  sacs  de  cetto  coreale  out  <^t^  dddouan^ 
en  bou  ctat,  excopto  quclque  coula^^e  d*un  ])etit  nombrede  eaca;  que  le:* 
droits  d'eiitrco  out  otc  payt'-s  sur  Ic  nomhro  entier  par  Lavarello  ou  son 
m:intlataire;  qu'ainsi  il  n'y  a  ])aM  lieu  d'adinettre  qull  serait  dO  au  plai}?- 
nant  une  reparation  do  doiiinia;;e8  oprouvos  par  lui  h  ce  sujet. 

A'm  droit: 

Considcrant  (piMl  y  :i  lieu  do  ])()8or  les  trois  questions  mentionni*es  dims 
le  (^()ni])r()nii8,  sc]i:irarf>nient  a  r«'><;:ird  de  cbaciin  des  griefs  ii^ls  (*n  avant 
])ar  le  ])laignaiit;  et  ainsi  (|uant  a  la  plainte  suh  a: 

CoiKsiderant  (pie  les  Hautes  PartiesBontd'aocord  sur  les  faits  qui  sesont 
])asscs  en  aoiit  1^'K4  a  Saint  A'inceiit,  ex<'e])tj»  en  ceque  le  Oouverneuient  de 
Portugal  ne  reconuait  ]>aH  (pie  les  autorit^'-s  de  Saint  Vincent  aient  em- 
pecln'  VJib'ia  de  jiurgi^r  la  (luarantaine  de  rigour,  qui  lui  avait  6t6.  iniposee; 

('onsiderant  sur  co  point,  que  le  capitaine  de  VAdria  faisait  oscaleik 
Saint  A'iucent  a  la  seule  iin  de  deban^uer  15  passagers  et  lours  bagages  et 
niarchandises,  ])arnii  lescpiels  ^-tait  M.  A.  Lavarello  avec  les  37  colis  de 
nnrchandisea,  cliargros  ])ar  lui  h  cette  destination:  <iue  d'apres  le  journal 
do  l)()rd  du  1^0  et  31  aout  1881  (piece  just ifuaiire,  n"  33)  le  pyroscaphe  lur 
di'clare  en  quarantaine  et  on  no  lui  permit  de  dt^'barcpier  ni  voyageurs  ni 
niarchandises  ])(>iir  lo  la/aret,  pas  nienie  de  conduire  on  faire  couduireccs 
voyag(Mirs  a  Porto  Praia,  dans  Pile  de  Santliiago.  ce  qui  avait  f*ti^  demundr 
expiessonient,  mais  ce  qui  fut  refuse;  que  n'ayant  pas  moycn  de  faire 
autrement,  VAdria  partit  le  31  aout  aprJ'S  midi  pour  Montevideo,  ayant 
anparavant  cliargd  177  tonnes  do  charbon; 

Considerant  (|ue  c«.'tto  relation  du  journal  de  herd  se  trouve  conformt-e 
on  tons  ])oints  par  une  lettre  du  capitaine  Caflarena  datoe  du  30  aoAt  1^ 
au  consul  d^Italie  a  Saint  Vincent  (jtitar  n"  31)  <'t  par  la  reponse,  dat^^eda 
nieinejour,  de  Mr.  J.  V.  Miller,  vice-consul  (rAllemagne,  faisant  fonctions 
de  consul  d'ltalie,  dans  laquelle  il  rend  compte  des  deniarclies  tenteesen 
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vaiu  aupr<^8  dn  gonverneur  g(^ii6ral  des  lies  de  Cap  Vert  et  aapr^s  du  d<Q^- 
gn6.  du  service  sanitaire  poar  obtonir  le  d(^barqnement  en  quarantaine  k 
Porto  Praia  {pie^se  n'*  35) ;  qu'olle  est  encore  contirm<^e  par  une  requite 
enYoy<5e  lemc'^me  jour  par  Henri  Labrano,  passager  li  bord  de  VAdriaj  Tenant 
de  Gr^nes,  h  mr.  le  d('I(^gn6  do  la  junto  de  sante  i\  Saint  Vincent,  h  Tefifet  de 
nVHro  pas  forc(5  de  faire  le  voyage  avec  sa  famille  h,  TAmeriquo  du  Sud,  no- 
tammant  au  Br^sil,  ou  la  fi^vre  jaune  existait  (piece  W*  37);  et  par  une  pro- 
testation signde  par  neuf  sujets  italiens,  rc^sidant  h  Saint  Vincent,  dont  les 
signatures  out  6t6  l(^galis<^e8  par  Mr.  C.  Martins,  agent  consulaire  d'ltalie  k 
Saint  Vincent,  le  6  septembre  1884,  se  plaignant  de  ce  que  lenrs  compa- 
triotee,  les  voyageura  a  bord  de  VAdria,  s'dtaient  vu  refuser  la  permission 
de  d^barquer  avec  lenrs  bagages  et  marchandises,  quoique  le  navire  eflt  une 
patente  nette  et  quo  Texistence  du  chol<^ra  en  Italic  ne  f^t  pas  constat^e, 
tandis  que  le  m^me  jour  les  memos  autoriti%  ^. Saint  Vincent  avaient  donn^ 
la  permission  h  plusienrs  voyageurs,  arriv(^8  i\bord  du  vapeur  Elbe  venant 
d'Angleterre,  de  debarquer  avec  leurs  bagages  dans  une  goelette  lou<5e  h 
cet  effet  pour  les  conduire  j\  Porto  Praia,  et  ce  quoique  les  ports  Angleterre 
fuBsent  officellement  d<^clar<^s  infectds  de  cholt^ra  {piece  n"  36) ;  et  en  fin  par 
une  protestation  dat<^e  du  30  aoht  1884,  sign(^e  par  Lavarello  lui-mAme, 
Michel  et  Henri  Lubrano  et  L.  Germanetti,  tons  passagors  i)k  bord  de  1' Jdrin, 
adress^e  au  consulat  italien  h,  Saint  Vincent  et  l<^ga]is6e  comme  ci-dessus, 
contenant  plainte  de  ce  qu'en  d(^pit  des  lois  et  trait<^s  existants,  on  lenr 
refusait  do  purger  leur  quarantaine  et  qu'ils  allaient  Atre  forces,  }\  leur 
grand  donimage  pecnuiare, Ji  faire  un  voyage  ii  PAmerique  du  Sud  et  & 
ramporter  leurs  marchcindises  (piece  n"  38) ; 

Cousiderant  que  Lavarello  a  prodnit  nn  connaissement  dat<^  k  G^nes  le 
18  aoftt  1884  et  sign<^  R.  Piaggio  &  Fils,  portant  que  lui  Lavarello  avait 
cbargtS  sur  VAdrui  avec  destination  a  Saint  Vincent,  37  colis  de  marchan- 
dises, aavoir:  2  caises  marbre  ouvr(^,  1  caisse  bouchons,  1  caisse  biscuits, 
6  colis  chemises  de  coton,  1  beurre,»l  fftt  de  vin,  4  colis  sucre,  20  comesti- 
bles divers,  et  1  cuisine  en  fer  (puces  n"  18) ;  qu'il  a  encore  prouv6  par  les 
comptes  acquitt«%  d(^  fournisseurs  :\  G^nes  et  antres  lieux  et  par  une  d(^c1ara- 
tion  des  proprietaires  de  VAdria  R.  Piaggio  &  Fils  (pidces  n<*  2  ^  17  et  19), 
qu'il  avait  achet<^  et  paye  les  dites  marchandises  pour  des  sommes,  se 
montant  :\  15:072,81  lires,  et  pay<^  pour  son  voyage  de  G^nes  k  Saint  Vin- 
cent, 250  lires;  pour  fret,  idem,  369,75  lires;  pour  passage  et  fret  de  Saint 
Vincent  :\  Montevideo  et  retour,  1,000  lires;  ensemble,  16:719,56  lires. 

Considi^rant  que  les  dites  marchandises  out  6t6  dischargees  le  16  ou  17 
octobre  1884  dans  le  schooner  portugais  Mariaj  transport^es  h  Porto  Praia, 
et  de  retour  ii  Saint  Vincent,  enimagasinees  on  douane  le  27  et  d<sdouan<5es 
le  28  du  mome  mois  aveo  dt^claration  do  valour  totale  de  207$490  t6\^ 
(<Squivalent  :\  lires  1 :151,62.V)  siiivant  la  declaration  sp<5cifi<5e  du  directeur 
de  la  douane  J.  H.  1).  Ferreira,  dat«''e  jI  Saint  Vincent  le  22  fevrier  1886  j\ 
son  chef,  le  secretaire  g«^n(^ral  du  gouvernement  h  Praia  (M^oire  pour  le 
Gouvernement  portugais,  documents,  p.  112  it  115). 

Considi^rant  que  le  compte  de  vente  de  ces  marchandises  manque;  mais 
que: 

1°  Le  directeur  de  la  douane,  d'apn'^s  la  dc^claration  citc^e,  s'est  content<^ 
d'une  Evaluation  a  une  valeur  vt'^nale  de  beauconp  inferieure  au  prix 
coOtant  et  certifit"?  que  du  moins  10  colis  (de  fruits)  etaient  g'Xt6s',  2°  quo 
soivant  les  d<^clarationa  faites  par  cruq  sujets  italiens  resident   k   Saint 
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Vinoent,  par  devant  rasont  contnlaire  d'liaUa,  Ik  diT«naa  ilatiw  en  IM^ 
les  comestiblea  npport<^8  pnr  Lavarello  en  aoftt  1884,  sont  arriT^  en  ibm* 
vaitt  (Hat  vu  octoUre  de  la  mt^me  annde  et  qae  lea  nntres  nuurohniMliaai  m 
poavuient  pins  rapporter  qao  60  poor  eentde  molna  qa'ellas  n'Mmient  |e 
valoir  en  aoAt;  notainmeut  le  n^^gociant^  C.  B.  FigKri^  a  d^lttrtf  que  qwi- 
iliies-nnos  de  oes  marchandises  avaient  6t6  apport^te  de  Gteea  en  eonuBH- 
Hlon  pour  liii  Figari,  et  <iiren  aoftt  il  lea  aorait  priaea  poor  liraa  10:000^ 
mais  qae,  deux  mois  pliu  tard,  ellea  araient  60  pour  eent  moina  deTaleor; 

('onHid<^raiit  <iue  de  tout  ce  qui  prdoMe  il  r^aulte  que  lea  anftorilft  di 
Saint  Vincent  ont  cans^  dee  doinmagee  et  pr^Jadioea  kM,  A.  LaTarallopv 
leani  actos  en  aoi^t  1884,  et  qu'ainai,  la  premiere  qnestloii  da  eonprniii 
doit  ^'tre  rt^solne  afflrmativement; 

Consid^^rant  quant  k  la  denxi^me  et  la  troisi^meqaeatioii  daoompmnii: 
qne  les  trait<^8  exietant  entre  les  llaates  Partiea  ne  contlennent  aaeuae 
stipulation  sp<^ciale  ik  IVgard  des  mesunn  sanitaiiea  en  oaa  d'^pid^aiit: 
que  par  con8<^quent  les  st^ets  et  les  navires  d'ane  nation  amie  doiTent  m 
soumettro  ii  la  loi  locale  des  ports  et  autres  lieax,  on  ils  ae  tronven  t  en  paji 
ami,  et  (iu*eu  revanche  ils  ont  lo  droit  d'dtre  trait^^  impartialement  el  i 
IVgal  d'autrcs  <^trangers  ou  nationaux;  que  le  traits  de  oommeree  entn 
I'ltaliu  (>t  le  Portugal  du  15  Jnillet  1872  garantit  en  g^ndral  la  liberty  de 
commorce  et  de  navigation  aux  sigets  italiens  spr  le  territoire  portugaii 
(article  1*'^)  ot  bion  (pie  selon  Farticle  26'*  tons  les  aatres  articlee  dn  traits 
sont  applicables  seulenient  dans  lam<5tropoleet  les  lies  acy acentea,  oepend- 
ant  re  m^nie  article  garantit  dans  les  colonies  portngais  anx  navires  iUl- 
lens  1(^  traitement  do  la  nation  la  plus  favoris^e;  et  cons45qneniment  vt 
trait<>  est  incompatible  avc(;  des  me8nr(>B  qui  entraveraient  exceptionnele- 
nient  on  arbitraircment  la  libert<^  de  commerce  de  navirea  et  voyageur* 
italiens  dans  cos  colonies; 

(.'onsidorant  (pie  lo  rrglemcnt  dn  service  do  8aut<^  maritime  da  12  noveni- 
bre  IHlif  ()ui  on  188-1  <^tait  en  vignenr  anx  lies  do  Cap  Vert,  present  dans 
Tarticle  91  quo  \va  navires  provcnaut  de  ports  nou  infect<^  aree  patentes 
nettes,  seront  admis  en  libro  pratique,  mnis  (jue  lo  ^  2  da  mV'me  article 
adniet  nne  exception  {xiur  le  cas  ofi  I'inspectenr  en  chef  apprendra  otBoiel- 
lenient  ou  d'aiitro  source  authenti<tne,  quo  (entre  autres)  dans  les  ports  de 
depart  il  s'<>st  manifeste  des  cas  do  cholera  morbus  dans  Tan  des  cinq  Jonn 
qui  aiiront  suivi  le  (l('])art  de  la  m(''me  embarcati(m;  dans  ce  cas  la  qnaran- 
taine  devra  ('tre  appliqu«*e  c<mforiiienient  aux  autres  articles  da  r^glement; 

ConsidiTaiit  iiu'au  mois  d^ioi'it  1884  la  circonstance  pr<^yue  par  le  $  2 
s'est  r(^alis(^e  en  efl'et  a  I'egard  du  port  de  G('*nes;  qn'ainsi  les  autorit^s 
civiles  et  sanitaire^  de  8aint  Vinctmt  ont  l<5ga]ement  refhs<^  la  libra  pra- 
tique a  VAdria  et  anx  voya^enrs  li  bord  de  ce  navire;  mais  qn'en  lour  re- 
fusant  roecasion  et  on  les  mettant  ])ar  consequent  dans  rimpossibilit*^  dese 
soumettro  a  la  <|naraiitaine,  meine  do  so  rendro  an  lazaret  de  i'orto  Praii* 
ces  antorites  do  Saint  Vincent  out  outrepasse  les  bomes  de  leur  poavoir 
](^g&l;  ({u'elles  so  sont  notammont  (''cartt'^'es  dos  articles  87  et  99  du  rt»gle- 
ment  cit(>  ci-dessns;  qu'il  est  vrai  (jn'un  arrete  du  26  juillet  1884,  <!imaii^ 
du  niinist<Te  de  rinterieiir  h  liisbonne,  antorisa  des  niesures  plus  s^v^ret 
pendant  IVpideniio  dn  cholera,  (pii  s('>vissait  alors,  notamment  lad<!ifeasede 
di^barquer  des  personnes  ou  de  dt'charger  des  nnirchandises,  appliqa^  anx 
uavireS;  provenaut  des  ports  infectes,  mais  quo  cet  arrdt^,  d'apr^s  sa  te* 
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near,  ne  coDcemait  qne  le  continent  ot  lea  lies  adjacentes;  non  lea  pro- 
vinces (Vontre-mer,  nomm6meut  les  lies  de  Cap  Vert; 

Cousid^rant  qu^ii  suit  de  ce  qui  precede,  qu'on  ne  pent  que  r^poudro 
ndgativoment  ii  la  deuxi^me  et  affirmativement  ^  la  troisi^me  question  du 
compromis ; 

Consid^rant  qne  pour  IV.valuation  des  dommages  ^prouv^s  par  Lavarello 
par  suite  des  mesures  arbitraires  prises  h  son  <^gard  par  les  aiitoritos  civi- 
les  et  sanit aires  de  Saint  Vincent,  les  frais  de  voyage  et  le  fret  qu'il  aurait 
(^pargnds,  si  on  liii  avait  permis  do  dc^barquer  on  de  se  rondre  au  lazaret  de 
Porto  Praia  en  aodt  1884,  sont  de  lires  1,000;  quMl  y  a  lieu  d'admettre 
qu'il  n'obtint  en  octobre  1884,  et  plus  tard  qu'un  prix  peu  8up<^rieur  i\  la 
Bomuie  de  lirea  1 :125,62^  h,  laquelle  les  marcbandises  furent  <^valn<^e8  lors 
dn  dddonanement  h,  la  fin  d'octobre;  que  cependant  Vitalien  Figari,  deine- 
urant  h  Saint  Vincent,  dont  Lavarello  a  invoqn^  le  t<^moignage,  a  d^clar^ 
plus  tard  ^tre  pr6t  d.  payer  encore  lires  5:000  telles  de  ces  marcbandises, 
dont  il  aurait  donn6  auparavant  lires  10,000;  qn'ainsl  k  d^faut  de  don- 
noes  plus  prc^cises  sur  les  partes  subies  et  la  chance  de  gain  manqu<5e  siir 
ces  marcbandises,  il  y  a  liou  d'dvaluer  les  dommages,  dont  reparation  est 
due  k  Lavarello,  j\  lires  11,000. 

Quant  s\  la  plainte  sub  b. 

Consid(5rant  qu'il  est  av<^r<^  (lue  VAdriCf  dtant  revenue  des  ports  du  Rio 
de  la  Plata  le  16  octobre  1884,  au  port  de  Saint  Vincent,  a  6t6  sonmis  si  la 
qnarantaine  sans  autre  motis  donn^  que  sa  provenance  de  Genes;  que  cctte 
nu'tsure  paratt  tres  rigoureuse  apr^s  un  voyage  de  cinquante-buit  Jours 
sans  cas  de  maladie  contagiense  }\  bord,  mais  que  cette  rigueur  ne  dc^passe 
pas  les  tiTmes  du  rdglement,  cit<^  pins  bant,  notammeut  des  articles  99  et 
114;  que  d^ailieurs  Lavarello  et  les  autres  voyagours  italiens  k  bord  de 
VAdria  se  sont  Houuiis  aux  m<^sures  quarantanaires  en  louant  le  schooner 
Maria  pour  ne  faire  transporter  avec  leurs  bagagcH  Porto  Praia  ot  deux 
gabarus,  afin  de  recevoir  du  mais  qui  serait  d<^charg<5  de  VAdria  pour  entrer 
ensuite  en  douane,  et  (jue  nulle  rc^clamation  n'a  H6  faite  i\  cause  de  la  mise 
on  quarantaine ; 

CouHiderant  que  le  sujct  de  la  plninte  port<^e  est,  que  la  permission  don- 
n<^e  par  les  autorit^s  du  port  de  Saint  Vincent  pour  dc^charger  du  mais, 
appartenant  :\  Lavarello,  aurait  6W^  retiri^e  arbitrairement  par  les  m^mos 
antorit<5s  qui  I'avaient  donn(^e  et  que  le  navire  aurait  6t6  forc(^  de  partlr; 
qne  ces  faits  sont  contestt^s  formellement  par  le  gouvomemont  de  Portugal ; 

Consid^rant  que  Lavarello  a  produit  la  preuve  directe  <iu'il  dtait  chargeur 
et  propri(^taire  de  512  sacs  do  mais,  (pii  out  6t^  d<?charg(^s  du  16  au  17  octobre 
1884,  savoir  U*.  connaissement  {pi^ce  n"  44)  dat<S  de  Buenos  Ayres  le  25  sep- 
tembro  1884,  8ign<^  par  le  capitaine  de  VAdria  (M.  Caffarena)  contenant  le 
nom  du  chargeur  £.  Piaggio,  celui  du  consignataire  M.  A.  Lavarello,  et  en 
outre  uu  eudossenient  a  F.  Dias  do  Carvalho  Braga  en  date  du  30  octobre 
1884,  sign''  par  M.  A.  Lavarello  lui-meme,  ot  deux  remarques  sign(^es  par  lo 
greffier  de  la  douane  ^i  Saint  Vincent,  V.  F.  F.  Vidal;  que  ce  document  fait 
preuve  pleiuo  et  enti6re  pour  Lavarello  de  la  propri(^t<5  du  mais  lors  de 
larriv^^e  de  VAdria  ji  Saint  Vincent, selon  les  articles  558  et  559  du  code  de 
commerce  italien ; 

Consitl<^rant  cpie  pareille  piece  n'a  pas  6t6  prodnite  pour  prouver  que 
Lavarello  ^tait  chargeur  et  propri<^taire  de  6,000  sacs  de  mais  destine  pour 
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Bftint  Vincent  et  que  selon  lea  doonmente  prodnlte  en  JwBTlar  1881^  park 
gonveniement  d'ltalie,  do  pareilles  pieces  n'ezistoot  pas  etn'onipataKM 
k  regard  des  saot  do  malt  non  d6cbargte  k  Saint  Vlneent^  qaa^  ptobnUt- 
ment  pour  suppler  an  manqne  de  cm  oonnalMemeatey  IE.  A.  LnvnmDo  • 
prodnit  denx  oomptes  (pieces  nos  26  et  S2)  ^mnnant  tooa  doox  da  la  maim 
de  commerce  Rocco  Piaggio  dc  Fils,  de  Gteea,  le  pramier  dnt^  de  Gfneek 
4  novembre  1884,  et  portant  faotnre  ponr  I'aobat*  de  1,270  aaea  de  Mb 
embarqn^s  k  Buenos  Ayree,  et  4,684  eaea  de  mala  embarqv^a  4  Mooteridaa^ 
ensemble  5,954  sacs,  avec  destination  k  Saint  Vincent  de  Cap  Vert  poor  la 
compte  de  Lavarello,  an  prix  de  lires  45,349.10  et  ponr  frefe^  aaaoranoe  el 
commission  lires  10,623.10,  ensemble  liret  65,973^  pajablea  le  15  Jaaris 
1885,  k  G^nes ;  lo  second  dat^  de  la  m^me  ville  le  15  d^cembre  1884^  et  poi^ 
tant  compte  de  vento  de  5,454  sacs  de  mals  ez  Jdrim  an  priz  de  lirea 41,781  JB^ 
dont  k  d<5dnire  ponr  d^barqnement  (de  4,000  qnintanx),  ttmbraa,  ftais  dt 
donane,  i>esage  (a  3,830  qninteanz),  conrtage,  oommieslon  et  del  evedeie 
lires  2,729.70;  k  ajoiiter  ponr  int<^r«t  d'nn  mois  lires  398.46,  flUaant  na 
prodnit  net  an  15  Janvier  1885  de  lires  39,284,  de  sorte  qne  M.  A.  LaTanlle 
y  est  ddbit^  ponr  le  solde  de  lires  16,688.20  k  la  mteie  date;  qne  la  sin- 
c^ritd  du  r^snltat  on  solde  de  ce  demior  compte  a  ^t^  affirm^  Bonaeermeat 
par  mr.  Erasme  Piaggio,  chef  de  la  maison  Rocco  Piaggio  A  Flla  (ea 
liquidation)  devant  un  des  pr^tenrs  k  Gtoea,  le  31  d^cembre  1882;  qne  em 
pieces  qnoiqne  ne  faisant  pleine  prenve'qn'entre  lea  partiea  elles  mtaei 
(Lavarello  et  Rocco  Piaggio  &  Fils),  off^nt  eependant  nne  ibrte  pr4- 
somption  ponr  affirmer  qne  Lavarello  avait  k  bord  de  I'^dria  5^964  sees  ds 
mais  h  sa  dispoHition ; 

Con6i(l<^raiit  que  les  documents  cit<5s  laissent  ponrtant  qnelqnes  do  *te8 
quant  k  la  dcKtination  de  ces  sacs  do  matssavoir:  1<*  IVapr^s  la  pi^i-e  n"  26, 
le  fret  dn  chargement  est  port^  an  d^bet  de  Lavarello  depuis  les  deux 
ports  de  la  I'lata  s\  Saint  Vincent,  mais  d*apr^s  la  pi5ce  n^'  32  aucnn  fret 
n'est  ]>ort(^  :\  Ra  charge  pour  le  voyage  do  Saint  Vincent  k  O^nes;  2^  Parmi 
les  docunientH  jnstificatifs  dn  Mimoirepour  le  gauvemement  pcrtugaUf  psge 
112,  oil  trouvo  la  traduction  d'un  certificat  de  la  donane  de  G^nea,  portaut 
Hp<^cification  des  chargements  de  mats,  d^^barqn^s  ex  Adria  en  novembre 
1884,  entr<5s  en  douane  et  dMouaiK^s  &  G^nes;  on  y  tronve  (ontre  2,009 
sacs  <le  mais  pour  iiu  autre  chargeur),  1,258  on  1,259  sacs  de  mais  cbarg^ 
k  Buenos  Ayres,  <le8tin<^8  pour  Genes,  dont  <^tait  chargenr  £.  Piaggio  k 
ordre  et  4,684  Hacs  do  maTs  charges  pareillement  k  Buenos  Ayres,  destine 
pour  Genes,  dunt  dtait  chargeur  £.  Piaggio  i\  Ini-m^me;  ces  denx  parties 
de  niais  out  H6  d<^douande8,  6tant  vendues  k  I'^tranger ;  admettant  qne  la 
diff(^reuce  de  1,258  on  1,259  sacs,  ponr  la  premiere  partie,  &  1,270  sacs  soit 
nne  quaiitit<5  n<^gligea1)1e,  et  que  la  provenance  de  Buenos  A3rTes  ait  ^t^ 
notes  par  erreur  (au  lien  de  Montevideo)  pour  la  deuxi6me  partie,on  pent 
admettre  Tidentite  de  ces  deux  parties  de  niais  consignees  k  G^nes,  eu- 
semble  5,942  on  5,943  sacs,  avec  les  5,954  sacs  dont  I'acbat  est  port^  en 
compte  k  Lavarello  par  la  pi^cc  u"  26 ;  alors  Lavarello  ^tait  le  senl  aysst 
droit  Bur  ce  chargement  do  maTs  et  out  doit  conclnre  en  mAme  temps,  qne 
les  512  sacs  de  mais  d6charg(^s  dn  bord  do  V Adria  snr  des  gabares  n'ont  pas 
6t6  dMuits  de  ce  chargement,  mais  bo  trouvaient  en  ontre  dans  la  posses 
siou  de  Lavarello;  delk  on  devra  tirer  la  consequence:  8"  Qne  Layarello 
en  faisant  sa  premiere  reclamation  le  25  octobre  1885,  qnelqnes  moia  aprte 


HISTORICAL   NOTES.  5029 

avoir  apur^  son  compte  avec  Rooco  Piaggio  &  File,  8e  soit  tromp^  '^trange- 
nient  4  son  propre  d^savantage,  en  sontenant  qu'il  avait  (en  octobre  1884) 
une  ({nautit^  de  6,000  sacs  de  mats  ^  bord,  et  qu'il  avait  manqn6  d'en  ven- 
dro  ^  Saint  Vincent  5,488;  tandis  qn'en  r^alit^  il  aurait  en  5,954  pins  512, 
soit  6,466  sacs  de  mais,  et  en  anrait  remport^  5,954  de  Saint  Vincent;  ct 
4"  il  reste  imxpliqnd  pourqnoi  Rocco  Piaggio  &,  Fils,  ayant  re^n  et  vendu 
dans  la  douane  de  G^nes  5,%4  (soit  5,942  on  5,943)  sacs  de  mals,  ne  ten- 
aient  compte  ^  Lavarello  que  de  5,454  sacs  dans  l&pQce  n°  32; 

Considi^rant  qne,  en  adniettant  qno  Lavarello  (en  dehors  des  512  sacs 
dont  on  a  le  conuaissement)  ponrait  disposer  lo  16  et  17  octobre  1884,  d'nne 
grande  partie  de  mais,  se  troavant  k  bord  de  VAdria,  il  est  n^cessaire  do 
rechercher,  s'il  a  voulu  la  ddcbarger  le  16  on  17  octobre  1884,  s'il  a  tent6  de 
le  falre  et  s'il  en  H6  emp^cb^  par  les  autorit^s  de  Saint  Vincent  f 

Consid^^rant  qu'  ill  16gard  du  fait  all^gnd  par  Lavarello,  qne  les  antoTiti<58 
de  Saint  Vincent  auraient  emp^cb^  le  d^chargement  de  la  plus  grande  qnan- 
tit^  dn  uiaTs  k  bord  de  VAdria,  les  Hantes  Parties  ont  en  recoars  h  Tdpreuve 
testimoniale  et  ont  prodnit  plnsienrs  tdmoiguages,  qui  se  contredisent 
entre  eux;  mais  en  comparant  ot  Jugeant  ces  t^moignageri,  il  faut  observer 
que  les  t^moiiis  n'ont  jamais  6te  entendus  ensemble  ni  contradictoirement, 
ni  m^me  en  vertu  d'une  commission  rogatoire  judiciaire,  mais  si^pardment 
par  divers  magistrate,  dont  chacnn,  ne  connaiasant  pas  Taffaire,  u'dtait 
<^clair^  que  par  une  des  parties  int^ress^es  sur  oe  qu'il  avait  k  ddmander 
an  t^iuoin;  de  soi-te  qne,  m^me  quand  la  contradiction  la  plus  apparente 
80  produit  entre  deux  ou  plus  de  ces  t^moignages,  il  ne  s^ensuit  pas,  que 
Tun  des  t^moins  ait  dit  toute  la  v6rit<^,  ni  qn'nn  autre  ait  Jut6  nn  faux 
sermeut; 

Consid<^rant  que  M.  Caffarena,  en  1884  capitaine,  et  trois  anti'es  t^moins, 
alors  officiers  do  VAdria,  ont  d6clar6  le  20  aoClt  1886  devant  nn  des  pr<5teur8 
de  Genes,  entre  autres,  que  le  capitaine  du  port  de  Saint  Vincent  et  le 
m^decin  dn  service  sanitaire,  6tant  k  bord  de  VAdHa  le  16  octobre  1884, 
apr6s  s'^tre  informi^s  si  M.  A.  Lavarello  6tait  k  bord,  ont  d^cid^  qne  re 
navire  serait  mis  en  ((uarantaine;  qne  plus  tard  il  lui  fut  permis  de  ddbar- 
quer  doH  voyageurs  et  du  mais,  mais  quo,  aprt^  que  Lavarello  et  la  famille 
Lubrano  (do  Livourne)  et  512  sacs  eussent  6t^  ddbarquc^s  on  donna  Tordre 
(ui  intim6)  au  navire  de  partir  le  jour  mAme  et  que  VAdria  dut  snbir  la 
violence  qn'on  lui  faisait  et  reinporter  k  Gdnes  les  5:488  sacs  de  mais 
restants  (pUcea  n°*  42  et  43);  en  faissant  cette  dcrni^re  d<^claration  ces 
tomoins  n'avaient  6videmment  pas  pr<^sente  k  Tesprit  la  declaration  faite 
par  Caffarena  k  la  douune  de  Genes  en  novembre  1884,  suivant  laquelle 
environ  8,000  sacs  do  mais  se  trouvaient  k  bord  de  VAdria  lors  de  son  depart ; 
de  sort  c[iie  le  cbiffre  6tait  inexact  et  ne  pouvait  6tre  rest^  en  leur  m<5.uioire 
que  par  ce  ((u'ils  connaissaient  depuis  qnelqne  temps  la  r^clamtion  de 
Lavarello;  d'ailleurs  aucun  d'eux  ne  precise,  qui  ait  donn6  Tordre  de 
repartir  sans  delai,  ni  si  cet  ordre  fClt  verbal  ou  par  <^orit. 

Cousid^rant  que  trois  t<^moins  dn  nom  de  Morino,  tons  trois  marins  k 
bord  de  VAdria  en  1884,  ont  d^clar^  devant  le  pr^teur  de  Recco,  le  19 
septombre  1886,  entre  autres,  que  Fantorit^  sanitaire  de  Saint  Vincent, 
apr^s  avoir  peruiis,  le  16  octobre  1884,  le  d<Sbarquement  des  passagors, 
doHtiui^s  aux  lies  do  Cap  Vert  et  du  mais  fit  cesser  cette  operation  k  peine 
commenc<^e  et  ordonna  au  navire  de  partir  apr^  qne  les  voy*genrs  avaient 
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ot4'>  d<^banitier  poar  B4)  reiulro  si  Porto  Praia ;  de  Borte  qa'one  granda  quB- 
tit<^  (1e  maTH  apparteuant  ii  Lavarello  f At  traDsporU^  k  Gt^nea  (piiee  n**  40); 
CoQ(iid<''rant  c(iie  Michel  LubraDo,  en  1884  voyageiir  h  bord  rJdriaarM 
destiDation  ])onr  Saint  Vincent,  a  doclar^  le  7  septembre  1886  devant  u 
(lea  px^teuiti  de  Livoiirney  ontro  autres,  qae  le  d<5barqaement  dea  pafM> 
gen,  pour  se  rendre  a  Porto  Praia,  et  dii  mala  ayaut  ^t^  penni*  par 
Taiitoriti^  Haiiitainv  et  apr<>8  <|ne  ]ui  d^poiiant  et  sa  famille  et  LavarsUo 
<Mi rent  qui tt^'  VAdriavi  hu  trouvaient  li  bord  d'ane  all^^e  avec  lea  lIul^ 
chundisoH,  la  nirmo  ant(>rit(>  tit  drfenHe  an  capitaine  Catfurena  de  contina« 
le  drchargemeut  dn  niaTs  et  qn*on  <lonna  an  ditcapitaine  I'ordre  de  pardr. 
centre  letiuel  ce  ca]iitiiint>  protcHta  (pi^  d"  41) ;  il  eat  k  remaniaer  que  k 
t(-nioin  I.nbrano,  n'rtant  plus  a  bord  de  VAdria,  D'apu  oonnattre  qne  plv 
tard  par  oui-diro  co  dernier  fait  et  que  Catfarena  n*en  a  rion  ddclar^; 

(■onsidoraut  <iue  mr.  A.  Annovazzi  vt  trois  damea  Rarai^li  (arti§tei), 
ayant  voyap'>  a  bord  de  VAdi-ia  de  Buenos  Ayrea  ii  Gcne^  ont  di^clan^  le  17 
Boptembro  1880  duvant  un  des  pre  ten  rs  de  Milan  qu*en  vertu  de  la  qaaran- 
taino  imposre  le  10  octobre  1884,  il  ne  leur  fnt  pas  pormia  de  quitter  le 
navire  li  Saint  Vincent,  maU  <iue  Lavarello  et  la  faniille  Liihrano  ont 
dcbarqnt'  avoc  uno  partie  des  niarcbandisea  dans  nne  all<^g^  et  qii'on  ne  kft 
a  pas  revus  ii  bord;  que  plus  tard  Pordre  a  6t6.  donnd  de  oesaer  le 
d^^barqucnient  et  de  partir  du  port  {puce  u"  30); 

Considcraut  ((u'a  ccs  t<'nioi^uage8  le  gouvemement  de  Portngal  en  ft 
o]>po8<'  d'autrcH,  rovuH  sous  sermeut  en  1887  par  nne  commission  d'enqncte 
adniiuiHtrative  au  sujet  de  toutes  lea  plain  tea  de  Lavarelio,  design^^  par 
arrctc  <ln  gouvernrur  ;^tn»"ral  de  Caj>  Vei-t  du  10  ff^vrier  1886;  entre  autree 
ceux  de  cinq  empluyrs  de  ]a  douane  et  de  la  Haute  maritime  un  timonuier 
et  deux  ranimrs  du  iin'ine  Hervice,  qui  out  tons  acconipaguo  le  10  et  le  17 
octolue  18sl  le  dr.  A.  M.  da  Costa  Loreno,  dclrgur  du  service  sanitaire, 
loiH  de  8<'M  visitt's  a  bord  <le  I'Jf/ria,  dt'claraut:  qu'ila  n*ont  entendu  ancun 
ordro  de  crsner  le  drcbar^euient  du  uuuh,  et  que  VAdria  est  parti  quand  le 
capitaino  Pa  voulu,  aprcs  avoir  ]>ri8  <b'8  vivres  et  du  charbon  ;  un  garde  de 
la  douane  ([ui  a  <'to  cliar^<'>  de  la  surveillance  du  vapour  Adria  pendant 
touto  la  dnn-e  du  He  jour  de  e©  navire  a  Saint  Vincent  le  16  et  17  octobre 
1881  et  de  I'oxecutiou  ties  ordres  toucbaut  la  quarautaine,  donnes  par  le 
dr.  Lereuo,  UMpiel  ^anh^  (Auiado)  a  d«''clare,  que  nul  ordre  i\v.  ceaser  le 
decbarj^euient  du  uiain  n'a  <'te  doiun'-,  si  e<^  n'esi  <iu'apres  le  soliel  couche 
ce  travail  a  du  rtre  cesse  JuHijjfau  leudeuiaiu  matin,  comme  c'est  la  regie 
dans  le  ])ort  de  Saint  Vincent ;  <|ue  V Adria  u'a  pas  et/»  force  de  partir,  niais 
est  parti  quand  cela  lui  a  plii,  apres  avoir  pris  des  vivres  et  du  cbarbon. 
(Mt'moire  pour  le  (fOKrernenunt  portm/aiK,  pmj.  IK)  a  iH»); 

Considerant  quo  devaiit  la  meme  commission  d^euc|nete  ailministrative 
sont  couiparus  etcnteudus  sons  seruieut  <'U  Juillet  1887  deux  sujets  italiens 
douiici1i<''8  ii  Saint  Vincent,  dont  le  jjreuiier  E.  (ialleano,  a  dit  etro  nego- 
ciant  et  associ**  avec  M.  A.  Lavarello,  et  <)iril  a  <''i«''  a  bord  de  VAdria  le  17 
octobre  188*1,  quaud  ct>  navire  i^'tait  en  (piarantaioe;  qu*alora  Lavarello  loi 
ayaut  dit  qu*il  avait  nne  ])artie  de  luaTs  a  veiidre,  lui  confia  deux  «^chaD- 
tillons  de  cette  marcbaiuUse  ])our  Havoir  I(«  prix  (pi'il  en  pourrait  obtenir; 
<|U  le  tt'moin  est  retourne  a  bord  et  a  dit  a  Lavarello  que  les  u^gociantade 
Pile  n'en  voulaient  donner  qu'un  tris  has  i»ri\  vu  que  c'otait  du  mala 
etranger  ct  que  le  mais  indigene  no  inani{iiait  pas;  qu'ensuite  Lavarello, 
ax>res  en  voir  confero  avec  Call'anrna.  lui  a  dit  qu'ils  ue  vendraient  paa  <-'e 
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maiB  et  que  tout  irait  en  Italia;  que  cependant  le  mc^me  jour  environ  500 
sacs  de  maTs  out  <5t<5  transbordos  dans  des  gabares  lout^es  de  Cory  Brothers; 
que  Lavarello  a  ddbarqnc  tout  ce  qu'il  a  voulu  et  Ta  consignd  &  F.  Dias  de 
Cnrvalbo  Braga,  qui  a  vendu  le  maTs  h  bas  prix;  le  secoud,  G.  Cavassa, 
ui^gociant  a  dit  que,  ne  trouvaut  en  octobro  1884  dans  une  embarcation 
aux  liancs  de  VAdrla,  il  a  appris  que  Lavarello  avait  h  bord  une  partio  de 
mala  ^  vendre;  qu'en  eifet  environ  500  sacs  do  mais  out  6t^  d<^cbarg<^8  dans 
des  gabares  de  Cory  Brothers;  quMl  u'a  jamais  entendu  dire  que  la  per- 
mission ait  6t6  refus<^e  d'en  ddbarquer  davantage  (M^moire  du  gouvemement 
portugais,  p,  109  ^  110); 

Con8id<5rant  enfin,  que  le  journal  de  bord  de  VAdHa  mentionnant  oe  qui 
s'est  passi^  le  16  et  17  octobro  1884  an  port  de  Saiut  Vincent,  n'a  pas  6XA 
produit,  ct  qu'il  u'existe  aucune  demand  ou  requAteniaucune  protestation 
par  6Qv\tj  aildressc'^e  soit  aux  autorit(5s  de  Tile,  soit  an  consulat  d^Italie  i\ 
8aint  Vincent,  ni  de  la  part  de  Caffarena  ni  de  eelle  de  Lavarello,  ayant 
rapport  i\  rempecliement  all<5gu<5  dudechargement  de  mais  ou  an  pr^tendu 
dopartforc(^  de  VAdriaen  octobre  1884,  comme  les  passagerset  le  capitaino 
n'avaient  pas  manqu<^  do  faire  en  ao^t  1884,  et  cela  qnoique  Lavarello  soit 
reste  encore  plusieurs  semaines  aux  lies  de  Cap  Vert  apres  de  17  octobre; 

Considerant  que  comme  consequonce  de  tout  ce  qui  p^<^c^de  il  n'est  pas 
possible  d'adinettre  comme  certain  et  bicn  prouv6  le  fait  dont  Lavarello 
8*est  plaint  auh  b,  et  que  la  premidre  question  posde  dans  le  compromis  doit 
^tre  rdsolue  nd«xativenient; 

Quant  :\  la  plainte  snh  c. : 

Considdrant  (pi'il  estavdrd  cntrc  les  deux  Hautes  Parties  que  512  sacs  de 
mais,  provenant  de  Buenos  Ayres,  appartcnant  h  Lavarello,  ont  6t6  ddbar- 
quos  de  VAdria  le  17  octobre  188-1  dans  deux  gabares  ai>partonant  k  Cory 
Hrotheis  pour  etre  expos<'8  si  I'air  pendant  vingt-quatre  heures  et  dtro 
ommagiisiuds  ensuite  lo  16  octobre  a  Saint  Vincent; 

Considdrant  que  siiivniit  le  rompte  acqnitt<5  de  Cory  Brothers  en  date  de 
Saint  Vincent  lo  17  di'cenibre  1884,  Lavarello  a  eu  Fusage  de  ces  gabares 
pendant  trois  Jours  du  16  an  19  octobre;  que  d'apres  les  informations  du 
gouvemement  portiigais  (Alvmoire,  p.  41  et  100)  on  ne  pent  afflrmer  que 
rdellement  la  marehandise  soit  entr<5e  en  douane  le  18,  comme  cela  anrait 
<lfl  se  faire  et  comme  le  registre  de  la  <louane  lo  porte;  qu'il  est  possible 
que  I'entrde  en  magasin  se  Hoit  faite  un  ou  deux  jours  plus  tard;  que  de 
sou  cCit6i  Lavarello  a  produit  uu  tdldgramme  signe  Cory  et  re^u  par  lui 
de  20  octobre  a  Porto  Praia,  oh  il  se  trouvait  alors  pour  purger  la  quaran- 
taine  imposde,  dans  lequel  on  lui  mandeque  lo  mais  se  trouvait  encore  en 
quarantaineetqu'une  partiedessacsdtaitavarideparlapluie  (piVccn"  45); 
que  suivant  les  obstTvationsnu'tdorologiquesfournies  parle  gouvemement 
de  Portugal,  il  n'a  ]>a«  plu  a  Saint  Vincent  le  17  et  le  18,  mais  bien  le  19  et 
beaucoup  le  20  oetobre,  re  i\\\\  confirme  en  partie  la  t-eneur  du  t<^*legramme; 
que,  en  vdritd,  rauthenticite  du  tob'gramme  a  dtd  mise  en  doute,  mais 
senlement:  P,  parce  ([uo  Messieurs  Cory  Brothers  n'en  out  pas  tenu  copie; 
2'parce  que  la  Brazilian  submarine  telegraph  company  n* a,  commenc*^  son 
service  ;\  Praia  quo  le  20  novembre  1884;  objection  futile,  puisque  lo  tdle- 
gramme  porte  enteto  le  nomd'une  compagnie  d'entrepreneurs,  qui  dvidem- 
inent  avait  pose  lo  cable  sonamurin,  livre  depuis  ik  la  Z^rac^i/ian  savoie  la 
India  rubber,  gutta-percha  and  telegraph  wire  works  company; 
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Contid^nudt  qne  rar  le  oomiiiMaiiMnt  dm  SU  mmm  d»  mato  m  tnm 
^crit  en  portagais  (an  reoto):  ''8ont  catrte  dum  oelto  ^ip-^"^  qutai 
cents  Boixante-qnstorEe  (474)  •»«  d«  nub;  |»1iwient»  d»  om  ne^  MhI 
monill^B  et  avari^s  en  grande  partle.*  (8lgii€)  Y.  F.  F.  VldaL  "O^Mift 
qnatre  oento  soixante-qnatone  (474).  (8lgn<)  Y.  F.  F.  YIdaL*  (A  b 
prenli^^e  ligne  on  avait  d'abord  ^orit  qnatio  ocntoa  aoreate  a  aoto  (M), 
pnis  en  stirchargeant  lee  mota:  noTenta  e  aata  at  laa  ehUDrea  87,  «• 
^crit  deesoB :  eetenta  e  qnatro  et  les  oblihea  74 ;  ananite  pcHir  aapaalaiMr 
de  donte,  on  a  de  nonvean  i^ont^  lee  Trail  nomlma  at  aigB<  da  nuaieaBJi 
An  verso  da  connaissement  snr  la  paga  impiim^  aa  tnmTe  teit^  de  li 
m^me  main  (en  portngaiB):  '^D^olaration.  Lea  aaoada  nali  aant  «M 
dans  la  douane  en  manvalB  ^iat,  nne  gianda  partto  de  eaa  aaea  i^Mt 
beanconp  de  manque  oane^  par  mptoze,  et  d^aatrea  aa  tnmTant  aree  b 
male  monill^  et  en  commencement  de  pntr^ikctloii.  ]>atiana  de  Sabft 
Vincent  le  10  Janvier  1886  (signd)  V.  F.  F.  Vidal''  (jp<deaii*i4);  qveV. 
Ferreira  da  Fonseca  Vidal,  secretaire  dn  d^hargament  da  la  dooaast 
Saint  Vincent,  ^^taut  interrog^  sous  la  fol  da  aermeat^  la86  Jaia  1887,  pir 
radniinistratenr  de  district  de  Praia,  lie  Santhiago,  Ik  d'aboxd  dMad 
n'avoir  pas  le  moindre  souvenir  d'avoir  ^crit'da  aamblablea  aoCes  •> 
que'elles  seraient  contrairee  ii  la  vMt^,  mala  en  ^taat  iateiTog6  phis  pi^ 
cis^^ment,  a  ri^pondn  qii'il  pourrait  bien  avoir  ^erit  la  noaibia  da  474  nei^ 
parce  qne  les  sacs  avaient  d'abord  6i6  oompt^  ainai;  aiala  aaaaite  an  «• 
avait  trouY^  514;  qu'il  en  6tait  de  m6me  de  la  seooade  dMaratioa;  qall 
y  avait  bien  du  conlage  et  que  12  on  15  sacs  n'^talant  peut-Atra  paa  pldM 
et  6  sacs  seuleiuont  remplis  h  moiti<^;  que  s'il  y  avait  ea  dn  aiaTs  gAt^  on 
avari(^,  il  aurait  dA  en  r<^f6rer  h  Tadministration ;  qne  B*il  avait  copendaot 
d<^c'Iar<^  tello  chose,  ce  n'avait  ^t6  qu'une  d^laration  gracienae; 

Cousid<^rant  quo  la  d(^claration  de  ce  t^moin  ne  pant  fiiira  d'aatnira- 
prcHHion  morale  que  do  son  embarrass  d'avoir  attests  des  £aitB  vraia,  msis 
d^sagroables  i\  ses  chefs  iumK^diats ; 

('ou8ic1<^rant  que  la  v<^rit<^  des  di^clarations  <^crites  par  vidal  aar  le  eon- 
naissementy  est  confirm(^e  par  le  compte  do  vente  de  F.  Diaa  de  Carvalho 
Braga,  n<^gociant,  demourant  h  Mindello,  agent  en  douane,  et  ayant  igi 
dans  cette  alfaire  comuio  fond<^  de  pouvoir  pour  Lavarello,  qui  Ini  avait 
endo8s<^  le  connaissomcnt;  dans  ce  compte  dat<^  de  Saint  Vincent  le  18 
f((^vrior  18H5  (piece  u"  .SI)  Braga  porte  ik  son  d<^bet  474  sacs  de  male,  dontS 
qu'il  avait  romiH  ii  Lavarello  ])<>rsouneIlement;  les  472  restantaont  mesor^ 
3.7iX)  quartas  (c*est-ii-diro  tU7.5  ahiueires,  Icsquels,  snivant  naedMara- 
tion  Honssermeut  do  Braga  du  6.iuillet  1887,  pesaient  environ  300 qnintanx 
ou  Hi  Ton  i^value  rahpieiro  au  poids  de  ^  quintal,  315.8  quintanx)  de  msTs 
qui  (avec  111  sacs  vides,  valant  100  r<^is  chaque  sac)  out  obtenn  an  priz  de 
834$860  r^is,  dent  h  d<^duire  10  pour  cent  do  commission  83$485  rdis,  droits 
d'entr<^e  de  10  pour  cent  de  la  valour  calcnli-e  ii  1$000  r^is  le  sac  de  mais 
47,400  r(^is;  droits  d'octroi  de  3  pour  cent  do  la  m^me  valear,  14$240  r^is 
(an  juste  14$220  ri^ls)  et  timbre  de  700  r<^is:  diff<^rence  de  monnaieey  firais 
de  transports  dans  les  magasins  et  pour  renehrro  et  qnatre  moia  de  loyer 
de  magasins,  ensemble  25$700  rris ;  on  tout  I71.f025  rdis;  soldo  en  favour  de 
Lavarello  663$335  n-in;  lequel  compte  a  oto  apur<^  ot  Lavarello  Ini  a  donn^ 
quittance  ct  d^charge  du  soldo  (Memoire  tin  (jotirememeHt pariugaii,  p.  100); 

Consid^rant  que  Tun  pout  et  doit  induirc  do  ces  chifl&ea,  qaa  Laraialloa 
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^pronv^  des  domma^^es  snr  le  mais  en  question  depais  qao  cette  marchan- 
dise  avait  6t6  re^ne  oil  avait  dd  dtre  regno  en  donane : 

Sur  la  quanta^:  Ics  5,954  sacs  de  inaTs  embarqu6s  anx  ports  de  la  Plata 
pesaient  1,012,280  livres  on  465,602.80  kilogrammes,  c'est-^dire  chaque 
sac  en  moyeune  78.2  kilogrammes;  de  la  mdme cargaison  5,454  sacs d^bar- 
qu<!^/S  ii  Genes  peserent  380,387.5  kilogrammes,  c'est-^dire  chaque  sac  en 
moyeime  69.8  kilogrammes;  douc  il  y  eut  pendant  le  voyage  de  la  Plata  ^ 
GAues  un  d6chet  d'environ,  8.5  kilogrammes  par  moyeune  de  sac;  k  Saint 
Vincent,  si  Ton  admet  le  chiffre  de  315.8  quintaux  (de  100  kilogrammes) 
comme  le  poids  dquivaleut  ^  la  mesare  de  3,790  quartas  on  947.5  alqueires, 
on  arrive  ti  63.5  kilogrammes  par  moyeune  de  sac  ce  qui  correspond  assez 
bieu  au  compte  de  Braga  donuant.8.03  quartas  de  mesure  par  sac;  aiusi  on 
trouve  un  extra  ddcbet  on  coulage  de  6.3  kilogrammes  par  sac  ou  2,973.G 
kilogrammes  sur  les  472  sacs,  et  ensuite  le  poids  probable  de  38  sacs  man- 
quants,  donnant,  ^  63.5  kilogrammes  la  moyeune  de  sac,  u::e  quantity  de 
2,413  kilogrammes,  ensemble  5,386.6  kilogrammes  de  mauque; 

Quant  auprix :  II  rdsulte  du  compte  de  Braga  que  les  472  sacs  n'ont  rendu 
netto  que  663$335  r<^is,  soit  par  sac  lf405  rois,  par  quarta  175  T6is,  par  al- 
qneire  700  rc^is;  or  le  prix  du  mais  <^tranger  a  dt6,  suivant  les  mercuriales 
ofHcielles  d'octobre  1884  ^  Janvier  1885,  :\  Saint  Vincent  de  960  )\  800  r6is 
Talqueire  (Mdmoire  du  gouvernement  portugais,  p.  98,  99;  b,  la  page  36  du 
nieme  mdmoire  o  prix  conrant  est  calcul(>  par  quintal,  ce  qui  donnerait 
des  prix  ridicules) ;  il  y  a  douc  eu  perte  sur  la  valour  des  sacs  de  mais  ven- 
dus  en  douane,  de  15  A.  25  pour  cent,  ou  en  moyeune  de20  pour  cent; 

Consid<^raut  que  par  consequent  la  premiere  question  du  compromis  doit 
etre  resolue  affirmativement; 

Cousid^^rant  que  d'apr^s  lo  rapport  du  d6\6gvi6  dr.  da  Costa  Lereho,  datd 
du  17  octobre  1884,  c'est-ii-dire  du  jour  m{>me  du  second  depart  de  VAdria 
( M6moire  pour  le  gouvernement  portugais^  p.  66),  il  y  eut  doute  et  dissenti- 
ment  parmi  les  docteurs  ^  Saint  Vincent,  sur  la  question,  si  la  quarantaine 
pouvait  et  devait  ^tre  appliqude  au  pyroscaphe  Adria  et  aux  voyageurs  et 
leurs  bagages;  que  Tafflrmative  ayant  6i^  adoptive  nialgr^  le  long  voyage 
depuis  le  d<^part  de  Genes  et  le  bon  <5tat  de  sant<^  h,  bord  rautoritd  sanitaire 
ordonua  que  le  mais  h  df^barquer  resterait  pendant  vingt-quatre  hours  ex- 
pos(^  i\  I'air  sur  une  ou  deux  gabares  ouvertes,  et  cela  quoique  ce  mats  pro- 
vlnt  d'un  port  indemne  et  que  les  c6r(5ales  ne  soiont  pas  considdrdes  comme 
susceptibles  d'infection;  m^me  dans  le  lazeret  elles  ne  peuvent  dtre  sou- 
niises  qu'a  une  ventilation  sous  un  hangar,  suivant  Tarticle  166^  du  r^gle- 
ment  de  santd  maritime;  que  cette  decision  plus  rigoureuse  que  ne  le 
comportaient  les  articles  94^  et  99^  du  r^glement  susdit,  portait  d'autant 
plus  pri^judice  aux  int<^rets  de  Lavarello  que  celui-ci  ne  pouvait  surveiller 
sa  niarchandise,  vu  qu'il  devait  forc(5ment  partir  le  mdme  jour  pour  Porto 
Praia,  et  que  le  procddd  devint  tout  a  fait  injustifiable  et  irrdgulier, 
lorsque  le  mais  ne  fut  pas  emmagasin^  en  douane  aussitdt  apr^s  Pexpira- 
tion  des  vingt-quatre  henres  prescrites  mais  un  ou  deux  jours  plus  tard; 

Considdrant  que  par  cons^uent  Tautoritd  de  la  douane  est  responsable 
en^'ers  Lavarello,  comme  propric^taire  de  la  par  tie  de  mais,  pour  le  manque 
et  les  avaries  que  sa  marohandise  a  <^prouv<^es;  et  qu'en  outre  on  n'a  qu'^ 
lire  attentivement  le  rapport  de  J.  H.  Duarte  Ferreira,  directeur  de  la 
douane,  dat^  du  11  juillet  1887  {M4mo%re  pour  le  gouvernement  portgaU,  p. 


5034  INTERNATIONAL   ARBITRATIONS. 

100  li  104)  pour  86  convainore  de  Tinonrie  de  oette  administration  4 1'^gaid 
dii  luuls  (>n  fpiestiou,  le  Himple  comptage  dea  sacs  ayant  6t6  tsdt  n^gligea- 
mentli'8  HUC8  ayant  (^tr  mrl(''8  uvec  line  natre  qaantit^  qai  appartenaiti 
iin  autre  propriotuire,  et  un  coulage  extraordinaire  ayant  6t6  reeonnaeo 
ma^oahi,  (|no  le  <liro(*teur  attribne  aux  rharanvous  et  anx  rats; 

Considrrant  (lu'aiuai  il  y  a  lieu  de  n'i>ondre  par  la  negative  k  la  deax- 
i(>me  et  par  ranirmative  a  la  troisiouie  (piestiun  da  compromis; 

Coiisuloraut  (pi^il  y  a  lieu  de  fixer  le  montant  de  la  r<^paration  dee  dom- 
mages  pour  Ir  su^jet  de  roolaiuation  8uh  c  li  20  pour  cent  dn  prix  net  obteDU 
pour  leH  172  HacH  de  ma  in  vendus  soit  132$()66  r<5i8,  ou  lires  736.90  et  poor 
lea  r>,:^).()  kilogrammes  maiiquanta  un  prix  <^quiYalent  i\  la  moyenne  obtesn 
par  kilogramme  pour  Ics  sac^  de  mais  vendue  ii  Genes,  en  novembre  1884, 
savoir  lires  11.^^5  par  100  kilogrammes,  faisant  uno  somme  de  lires  611.38; 
ensemble  lires  l,3r)7.(>8; 

Consid('>rant  (|ue  la  deinande  n*rtant  reconnue  bien  fondde  qu'en  partis, 
il  estJiiHtt'  de  partager  les  frais  du  jirocos; 

Nous  arhitre,  eu  vcrtu  du  pouv(»ir  ([ui  nous  est  attriba«^  dans  cette 
affaire,  coniamnouH  le  gouverneiiieut  de  Portugal  a  payer  au  goaverae- 
nient  d'ltalie  au  jirofit  des  ayant  cause  de  feu  Michelangelo  Lavarello,  la 
Hommc  de  lires  12,!ii7.()^  avec  \vh  int^^rrts  inoratoires  a  5  XM>ar  cent  par  so 
dejiuis  le  1'^  sept^-'mbre  ISiH,  date  du  compromis; 

Di'clarons  la  reclamatiou  non-londi^e  pour  le  reate; 

Mettons  a  charge  de  rhacune  (le8  Ilautcs  Partiea  la  moiti<S  deafWiis,  con- 
Ristant  uuiciuomrnt  dans  prix  du  papier  timberc  et  lea  houoraires  a  fixer 
par  b'  ^ouveriHMiient  dos  rays-Has. 

Fait  (Ml  <loublo  a  la  llayr  le  V2  mars  lSi)3.— L'arbitr**,  Heemskorke. 

Japan  and  Peru:  Case  of  the  ** Maria  Lu»." — In  the  Nummer  of  1872  the 
IVruvian  bark  Maria  Am*,  with  a  cargo  of  coolies  from  China  to  Pern, 
put  into  the  i>ort  of  Kai)a«;awa,  in  Japan,  under  stress  of  weather.  The 
coolies  were  stated  to  be  fret^  emigrants  taking  imssage  under  contracta. 
One  night  a  Chinaman  was  found  alon^^side  of  the  Hritish  man-of-war 
Iron  I>nke  in  a  state  of  extrenu'  exliaustion.  He  was  taken  on  board  and 
cared  Tor,  and,  after  ho  ha«l  reeovere*!,  he  stated  that  be  had  swam  from 
the  Maria  Lnz,  and  craved  the  jnotection  of  the  British  authorities.  He 
was  luuuled  over  to  the  iJritish  consul,  but  the  latter  delivered  him  to 
the  Japanese  authtirities,  by  whom  lie  was  restored  to  the  bark.  The 
subsequent  occurrence  of  similar  eases  led  the  British  charg<5  d'afTairfS, 
Mr.  Watson,  to  visit  th<'  vessel.  The  master,  hovever,  refused  to  allow  him 
to  inspect  it,  till  he  had  threatened  to  obtain  the  assistance  of  the  Jap- 
an<'se  authorities,  and  evj'u  then  refused  to  permit  a  Chinese  int'Orpreter to 
accompany  him.  The  contlition  of  the;  so-called  passengers  was  found  to  he 
distressing.  Mr.  Watson  called  for  the  man  who  ha<l  escaped  to  the  /ron 
Duke,  and,  wh«'n  he  was  reluctantly  pr(><lu<e<l,  found  that  he  had  been  ill- 
used  an<l  that  his  queue  had  been  <nt  oil'.  The  oflicers  of  the  bark  bad 
evidently  undertaken  to  punish  as  <-riminals  the  men  who  had  tried  to 
escape.  Mr.  Watson  brought  this  circumstaiu'e  to  the  notice  of  the  Jai>- 
auese  Government,  represented  it  as  a  violation  of  Japanese  jurisdiction 
an<l  ho8i>itj»lity,  and  a8k<Ml  that  an  investigation  bo  made.  The  Japanese 
authorities  complied  with  this  re<iuest,  and  summoned  some  of  the  Chinese 
to  appear  as  witnesses.     Once  ou  shore,  the  latter  refused  to  return,  and 
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when  the  master  of  the  bark  demauded  that  they  be  restored,  the  Jap- 
anese authorities  informed  him  that  he  might  sue  for  their  restoration  on 
their  contracts  with  him.  This  the  master  did,  but  the  court,  after  trial 
and  argument,  refused  either  to  decree  specific  performance  of  the  con- 
tracts or  to  grant  damagcH.  Against  this  decision  the  master  protested.' 
The  Peruvian  Government  supported  his  olaims,  and  they  were  at  length 
referred  to  the  arbitration  of  the  Emperor  of  Russia.  The  Emperor 
rendered  the  following  award : 

*'We,  Alexander  II.,  by  the  Grace  of  God  Emperor  of  All  the  Russias; 

''  In  com])liance  with  the  request  which  has  been  made  to  us  by  the  gov- 
ernments of  Japan  and  Peru,  contained  in  a  protocol  drawn  up  by  com- 
mon consent  at  Tokei  by  the  plenipotentiaries  of  the  two  governments  on 
the  13th  and  25th  of  June  1873,  corresponding  to  the  25th  day  of  the  6th 
month  of  the  6th  year  of  Meiji,  we  have  agreed  to  examine  the  difference 
l>ending  between  the  two  governments  in  connection  with  the  stay  of  the 
ship  Maria  Luz  in  the  port  of  Kanagawa,  and  particularly  the  claim  of 
the  Peruvian  Government  tending  to  render  the  Japanese  Government 
responsible  for  all  the  consequences  arising  out  of  the  action  of  the  Japanese 
authorities  with  respect  to  the  Maria  Luz,  her  crew  and  passengers,  at  the 
time  of  the  stay  of  that  ship  at  Kanagawa ;  and  we  have  consented  to  take 
upon  ourselves  the  task  of  pronouncing  a  sentence  of  arbitration  which 
shall  be  definite  and  obligatory  for  both  parties,  and  as  to  which  no  objec- 
tion, explanation,  or  delay  whatever  shall  be  made. 

*^  Having,  consequently,  maturely  weighed  the  considerations  and  con- 
clusions of  the  jurisconsults,  and  of  the  competent  persons  charged  to 
study  the  affair,  from  the  documents  and  statements  which  have  been 
transmitted  to  us  in  conformity  with  the  above-mentioned  protocol. 

**We  have  arrived  at  the  conviction  that  in  proceeding  as  it  did  with 
regard  to  the  Maria  Ltiz,  her  crew  and  passengers,  the  Japanese  Govern- 
ment acted  in  good  faith  in  virtue  of  its  own  laws  and  customs,  without 
infringing  the  general  prescriptions  of  the  law  of  nations,  or  the  stipula- 
tions of  particular  treaties. 

'*That  therefore  it  can  not  be  reproached  for  a  willful  want  of  respect, 
or  any  malevolent  intention,  toward  the  Peruvian  Government  or  its 
citizens. 

"That  the  various  kinds  of  opinions  provoked  by  this  incident  may 
inspire  governments  who  have  no  special  treaties  with  Japan  with  a  desire 
to  make  reciprocal  international  relations  more  precise,  in  order  to  avoid 
in  the  future  every  similar  misunderHtanding ;  for  they  cannot,  in  the 
absence  of  formal  stipulations,  cause  to  be  placed  upon  the  Japanese 
Government  the  responsibility  of  action  which  it  has  not  wittingly  pro- 
voked, and  of  measures  which  are  in  conformity  with  its  own  legislation. 

**  Consetiuently  we  have  not  found  sufficient  grounds  for  recognizing  as 
irregular  the  acts  of  the  Japanese  authorities  in  the  affair  of  the  ship 
Maria  Luz;  and,  attributing  the  losses  sustained  to  an  unfortunate  combi- 
nation of  circumHtances, 

"  We  pronounce  the  following  sentence  of  arbitration : 

''The  Government  of  Japan  is  not  responsible  for  the  cimsequences 


For.  Kel.  1873, 1.  524-553. 
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which  were  prodnced  by  the  stay  of  the  Perarian  ship  Mmim  Imm  In  thi 
port  of  Kanagawa. 

'<Id  faith  whereof  we  have  signed  the  preiant  — atanoe  and  hm 
oaosed  our  imperial  seal  to  bo  aiBxed  theieto. 

"  Done  at  the  Ems  the  17th  (29th)  Ifay  1875. 

[8BAL.]  "Aixzavoo. 

<*  (The  original  is  signed  by  the  hand  of  His  liiyaafy  the  Emperor.) 
"  For  tnie  copy : 

"  The  acting  minister  for  foreign  alKkin, 


The  Ksthsrlsuds  and  the  Bominioaa  BapnUio:  Otee  af  IIm "'Bavaaa XMM."— 
By  an  agreement  signed  at  The  Hague  March  26, 1881,  the  goVwuiiiantsrf 
the  Netherlands  and  the  Dominican  Republic  engaged  to  aabmit  the  dis- 
pute between  them  an  to  the  confiscation  of  the  Datch  brig  Hmcmum  1\mW 
to  the  decision  of  the  President  of  the  French  Republic.  It  appeals  tbst 
in  September  1877  the  brig  was  seized,  and  her  master,  J.  N.  Harbeo,  sad 
some  of  the  crew  were  imprisoned  by  the  Dominican  aathoiitiea  at  Mooli 
Cristo  on  the  charge  of  having  had  on  board  some  arms  and  monitioiissf 
war,  which  were  brought  to  the  brig  while  she  was  loading  at  ManiaolIIo^ 
in  Cuba,  by  a  boat  belonging  to  Mrs.  Isabel  Dickenson,  a  Britiah  soljset^ 
for  importation  into  a  port  of  the  Dominican  Republic,  in  Tiolatioa  of  s 
law  of  May  19, 1876.  The  brig  was  confiscated  by  a  sentence  of  tlie  eoait 
of  first  instance  of  Fcbmary  19,  1878,  which  was  alBrmed  by  the  higk 
court  of  juntice  on  the  15tk  of  the  following  May.  By  the  agreemest 
above  referred  to  it  was  provided  that  the  following  questions  should  be 
submitted  to  tho  arbitrator: ' 

'H.  I8  it  proved  thut  there  was  contraband  of  war  on  board  the  boat  of 
Mrs.  Dickersoiif 

"2.  Would  tho  fact  of  transshipment,  during  a  few  hours  on  board  of 
the  Havana  Packeiy  of  packages  belonging  to  Mrs.  Dickerson,  even  in  esse 
those  packages  contaiuod  contraband  of  war,  constitute  one  of  the  foor 
cases  mentioned  iu  the  Dominican  law  of  1876,  and  did  the  Dominicsa 
courts,  taking  as  a  basis  Article  2  of  that  law,  justly  pronounce  the  penalty 
of  confiscation  against  the  Havana  Packet? 

''3.  Is  the  government  of  the  Netherlands  right  in  claiming  that,  in  esse 
the  facts  charged  against  Captain  Harben  are  duly  proved,  the  arrest  of 
tho  captain  and  the  bad  treatment  inflictod  on  him,  on  his  dew,  and  on 
his  passen«<:cr,  Mrs.  Dickerson,  even  admitting  resistance  on  their  side  to 
the  execution  of  the  law,  and  the  pillage  of  the  luggage  of  the  latter,  evea 
in  case  that  luggage  contained  contraband  of  war,  constitute  violent  snd 
illegal  acts  for  which  a  reparation  is  due  themf 

''4.  Were  the  proceedings  of  the  Dominican  authorities  in  the  ease  now 
submitted  to  arbitration,  in  virtue  of  the  law  of  1876,  compatible  with  the 
principles  of  international  law  in  force  among  civilized  nations,  or  have 
the  int<*rc8ts  injured  by  the  application  of  that  law  a  right  to  reparati<m, 
and  what  shall  be  the  amount  of  the  indemnity  f 


1  These  questions  are  translated  into  English  from  the  French  text  of 
the  agreement,  graciously  ftimishcd  to  me  by  the  Qovemment  of  .the 
Netherlands. 
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March  16,  1883,  Presideut  Grevy  rendered  au  award  in  favor  *of  tbo 
N<*tLerljind8  for  14u,000  francs,  to  be  paid  in  Paris  in  money  current  in 
France. » 

The  Netherlands  and  Venezaela. — Award  of  the  Qm^eu  of  Spain  on  the  qnes- 
tion  of  sovereignty  over  the  Aves  Islands: 

Nos-  dona  Isabel  Segunda,  por  la  gnicia  de  Dios  y  la  Constituci^n  de  la 
Monarquiu,  Reina  de  las  Kspanas,  habiendo  aceptado  las  funciones  de  jne/ 
arbitro  que  por  notas  que  el  Ministro  de  Relaeioues  Exteriores  de  la 
Republica  de  Venezuela  y  el  Ministro  Plenipotenciario  de  S.  M.  el  Rey  de 
los  Paises  Hajos  respectivaiuente  dirigieron  li  nuestro  Ministro  de  Estado, 
nos  han  sido  conferidas  en  virtud  de  iin  eonveiiio  entre  las  dos  Naciones 
expresadas,  tirmado  el  dia  cinco  de  agosto  de  mil  ochocientos  cincuenta  y 
siete,  para  que  por  este  nuestro  laudo  so  ponga  t.-rmino  H  la  cnesti(3n 
Buscitada  entre  ambas  sobre  el  dominio  y  soberanfa  de  la  isia  de  Aves. 
Animada  del  deseo  de  corresponder  diguamente  d  la  contianza  quo  las 
Altas  Partes  iuterosadas  nos  han  nianifestado;  a  cuyo  fin  hemos  exami- 
nado  e^fcrupnlosaniente,  con  la  asistencia  de  nuestro  Consejo  de  Ministros, 
todos  los  docnmentos,  niemorias  y  mapas  que  los  referidos  Ministros  de 
Kelaciones  Exteriores  de  la  Republica  de  Venezuela  y  Ministro  Pleni])o- 
tenciario  de  S.  M.  el  Roy  de  los  Paises  Bajos  ban  remitido  respectivamente 
si  nuestro  Ministro  de  Estado.  Resultando  de  lo^i  expresados  documentos 
rpie  las  prineipales  razones  alegadas  por  le  Gobierno  de  los  Paises  Bajos 
on  apoyo  del  derecho  (pie  dice asistirle  son:  1".  Que  en  los  antiguos  mapas 
aparece  un  banco  de  arena  (|ue  une  la  isla  de  Aves  eon  la  de  Saba,  posesion 
liolandesa,  lo  cual  deja  suponer  (pie  auibas  fueronen  algun  tiempo  un  solo 
territorio.  2".  Que  muchos  ge6grafos,  entre  ellos  algunos  venczolanos, 
citan  la  isla  de  Aves  entre  his  Antillas  holandesas,  dependientes  del 
Gobierno  de  Curazao,  diciendo  (|ue  esta  poblada  por  pesca<lore8  holandeses. 
3'.  Que  segiin  una  inforinacion  de  testigos,  vecinos  do  Sabji  y  San  Eusta- 
quio,  posesioncs  do  los  Paisos  Bajos,  los  habitantes  de  estas  islas  ten  fan  y 
tieneu  costumbre  de  ir  ;i  pescar  tortngas  y  reco«;er  huevos  de  aves  a  las 
islas  de  est-e  noinbre,  donde  enarbolaron  algunas  voces  el  pabellon  de  los 
Paises  Bajos;  y  4'»:  Que  la  Republica  de  Venezuela,  al  conceder  un  privi- 
legio  para  la  extraccion  del  huano  que  se  eneuentra  en  dicha  isle  de  Aves, 
coDsign6  en  una  de  las  clausuhis  del  contrato,  (pie  bi  era  desposeida  de 
nquf'lla,  no  quedaria  obligada  al  pago  de  indenini/aci(>n  ulguna.  Resul- 
tando tambir'n  que  los  argumeiitos  que  a  su  vez  presenta  la  Republica  de 
Venezuela  en  apoyo  de  su  deiuanda,  son :  1".  Que  no  existe  banco  de  arena 
(pie  una  la  isla  de  Aves  con  la  de  Saba.  2°,  Que  la  ocupaei(ni  material  de 
la  primera  de  dichas  por  individuos  particulares  que  no  obran  en  repre- 
Kentaci(>n  de  su  Gobierno,  sino  movidos  por  un  interc's  personal,  no  con- 

»  M.  Renault,  in  the  Annuaire  de  I'lustitut  (1882-83),  290,  observed  that 
the  award,  which  had  not  then  been  rendered,  would  i>robably  be  of  little 
juridical  interest,  since  it  would  relate  **to  a  question  of  fact  rather  than 
of  law."  The  award  has  not  been  published,  but  through  the  courtesy  of 
the  French  foreign  oftiee  I  am  informed  of  its  purport. 

-Seijas,  El  Derecho  Internacional   Ilispano-Americauo,  IV.  210.     This 
arbitration  was  held  under  a  convention  between  the  Netherlands  .and 
Venezuela  of  August  5,  1857. 
5627— VOL.  o Al 
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stituy^  poMniiin.    a».  Que  todas  1m  UIm  cM  Mat  Gwrlbe,  mire  1m  eMki 
M  ciiotita  la  de  Aves,  fueron  <leBcobi«rta«  por  lo«6fl]iftBoles  y  »I  oonlitDlzM 
wiiiella  lli'piiblica  con  el  territorio  de  la  uitiguft  CaplUuifft  goMnl  4» 
CuracnH,  Huoedio  it  KHpaAa  en  todos  sua  dereohoa  tf  ]»  idj*  en  eoortite.  T 
4".  Qae  el  contineute  vonexolano  es  el  tMritorlo  de  oonefdeiedktai  wM 
proximo  li  la  Ula  do  A  vet«,  )o  ciial  le  da  un  derecho  de  preftnneiAy  lud^ 
dose  apli<'a(u6u  del  priucipio  establecido  en  nns  ooaatldD  antfloga  entn 
Inglaterra  y  los  Kstndos  Unidos.    Vista  la  carta  geogrtfflca  de  I«a  AntiUi^ 
preHentada  por  el  (tobieruo  de  los  Pafses  B^ioSy  en  la  enal  apai«eedib^|ads 
iiu  bunco  do  arena  que  va  de  la  isla  de  Aves  it  la  de  8aM,  aln  qne  eooils  b 
fei'ha  i\v  cste  tnapa,  iii  su  uutor ;  vistos  Ion  caleoa  de  dee  mapae  inglaMtpnb- 
lieadoB  en  roil  ochorientos  dos,  en  los  cnalM  aparece  el  miamo  banco  de 
arena,  biijo  la  denominacion  de  banco  de  Aves.    Yiatoe  loe  doeimwBtoi 
presentiidos  por  el  (lobicruo  de  la  Repiiblioa  de  Venesaelai  y  entre  ellosa 
inforroo  de  la  direcciun  bidrogritfica  de  Espana,  en  el  enal,  refiri^doie  par 
error  a  otrus  islas  de  Aves,  se  asegura  (ine  formaxon  parte  de  la  CapitMis 
general  de  Caracas.    YiHta  la  Real  Orden  de  treoe  de  Junto  de  mil  setn- 
cientos  ocbcnta  y  seis,  en  la  eual  al  decretaise  la  creacidn  de  unaaodiends 
en  CaracaH,  para  evitar  los  pcrjuicios  qne  se  originaban  H  los  habitantes^ 
aqnella  poblacit'm  de  teuer  (pie  acndir  para  los  recuTSOs  de  apelacldn  ill 
(le  Santo  Domingo,  se  diHponia  quo  el  territorio  de  esta  andiencia  se  Iba- 
itase  a  la  parte  espafiola  de  la  islu,  la  de  Cuba,  y  la  de  Pnerto  Rico^  locvsl 
indica  <iue  la  isla  do  Aves  debio  que<lar  si^eta  ik  la  andiencia  de  Caraess. 
CouHiderando  que  si  bieu  algnnos  ge:igrafo8  bandibi^ado  en  mapaaantif- 
uos  cl  citado  banco  de  arena  entre  la  isla  de  Aves  y  lade  8aba;  las  filtimsi 
oliservacion<'s  lierhan  Hobre  el  banco  eunncisMlo  demnestran  qae  no  se  ex- 
tiendo  mas  allii  de  doce  Ic^nas  al  Sur  de  la  isla  de  esta  nouibre,  en  cujo 
pnnto  no  se  encucntra  fondo  cou  ciento  seseuta  brazas,  segnn  conata  dean 
mapa  publicado  por  ol  Almirantazgo  ingles  ou  mil  ochociontoa  cincnentay 
siete.     Que  liallandose  la  isla  de  Aves  it  uuas  cuareuta  Icgnas  al  Snr  de 
8ab:i,  y  termiuaudo  el  banco  si  las  doce  do  esta  poblacidn,  ea  indudable 
que  no  exiHte  el  banco  de  arena  en  una  extension  do  veinte  y  ocbo  legass, 
y  por  conHiguientc  (pie  no  bay  union  no  enlace  entre  las  dos  islas  de  Avrs 
y  de  iSaba.     Que  aun  cuaudo  ambas  bubiesen  en  elgun  tiempo  fonuatlo  nns 
sola,  resulta  (pie  al  poHesionaree  el  (iobioino  de  los  Pafses  Bajos  de  ladu 
Saba,  no  fonnaba  parte  de  esta  la  de  Avcm,  segun  indican  las  palabrM  de 
Alcedo,  autor  citado  por  el  (iobierno  de  Ion  Pafses  BaJos,  el  caal  dicere- 
K])ectado  ]>or  el  Gobierno  de  los  Taises  Bajos,  el  cnal  dice  respecto  de 
Saba  ....   '']H*rtenecia  al  principio  a  los  dinamarqneses  ....  pero  los 
bolandcHcs  enviaron  alli  una  cobuiia  dende  San  Knstaquio,  etc.;"  y  des- 
puc'H  babla  separadauiente  <1<;  la  isla  do  Aves,  lo  cual  da  a  oouoccr  que  Saba 
y  la  isla  de  Aves  erau  dos  islas  separadas  cnando  Ioh  bolandest^a  entraron 
en  posesi(')n  de  la  ])rinieia.     Considerando  ipie  en  las  citas  geogrtlticas  que 
preseiita  el  (iobierno  de  los  raiH(>s  l>aJos  en  apoyo  de  su  demanda  afuiivce 
una  gran  coiifiisii'in,  redricndoHe  miichas  de  ellas  a  otnis  islas  de  Aves  dis- 
tiuas  de  la  (pie  es  objeto  de  la  cueHti('>n,  a  la  cual  no  se  asigna  iK>r  la  gen- 
eralidad  de  los  ge(')grafos  una  nacionalidad  determinada.    Considerando 
que  iiara  dar  importancia  en  materia  de  propriedad  H  la  antoridad  delos 
ge('>graibH  ch  necesario  (pu^  todos  o  una  gran  parte  estt'u  un^ninies  y  con- 
formes  en  detenuinar  la  nacionalidad  de  uu  territorio  dado,  y  faltantoetta 
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circuntitaQcia  en  el  caso  presente,  se  reqnieren  otros  titn.u8  de  ni^is  fuerza 
y  valide/  que  la  opinion  de  los  goografos.  Considerando  que  si  bien 
aparece  compiobado  el  hecho  do  que  los  habitantes  de  San  Kustuqnio, 
posesion  neerlandosa,  van  ii  pescar  tortngas  y  recoger  buovos  ii  la  isla  do 
Aves,  este  becho  no  puede  servir  de  apoyo  al  derecbo  do  sobcrania,  porque 
solamente  significa  una  ocnpacion  temporal  y  precaria  de  la  isla,  uosiendo 
la  pesca  en  este  t'U«o  nn  derecbo  exclusivo,  siuo  la  rousecuencia  del  aban- 
dono  de  ella  por  parte  de  los  babitantes  de  las  comarcas  immediatas,  o  per 
su  legitimo  dueno.  Considerando  (]ne  si  bien  la  Repnblica  de  Venezuela, 
al  concedcr  un  privilegio  p:ira  la  extracidn  del  bnano  de  la  isla  do  Aves, 
p<ict()  que  no  se  le  pndiera  exigir  indenmizacionsi  era  desposeida  de  aqnol 
territorio,  esta  condicion  nada  ])rneba  en  favor  de  la  pretension  de  los 
Paises  Bajos,  porque  solo  demiiestra  una  sensata  precaucion  por  parte  de 
de  la  Repnblica  y  el  natural  respeto  al  estado  de  litigio  en  que  se  encuentra 
la  isla.  Considerando  que  en  este  resnmen  el  Gobieruo  ueerland^s  s61o  ba 
probado  que  algunos  de  sns  snbditos  avecindados  en  San  Kastaquio  y  Sab^, 
van  j(  pescar  tortugas  y  recoger  buevos  en  la  isla  de  Aves  deade  mediados 
del  siglo  diez  y  ocbo,  y  que  con  este  objeto  snelen  babttar  la  isla  tres  6 
euatro  meses  al  afio.  Considerando  que  )l  su  vez  funda  Venezuela  princi- 
palmente  su  derecbo  en  el  de  KspaHa  antes  de  que  aquella  Repitblica  que- 
dase  eonstitnida  conio  Estado  independiente;  y  si  bien  resulta  que  Espafia 
no  ocupo  materialmen te  el  territorio  de  la  isla  de  Aves  es  indudable  que  le 
perteuecia  como  parte  de  las  Indias  (^)ccideutale8  que  eran  del  dominio  de 
lo8  Reyes  de  Espana,  segiin  la  ley  primera,  titulo  quince,  libro  segundo  de 
la  Recopilacion  de  Indias.  Considerando  que  la  isla  de  Aves  debio  formar 
parte  del  territorio  de  la  audiencia  de  Caracas,  cuando  dsta  fu6  creada  en 
trece  de  junio  de  rail  setecieutos  ocbenta  y  seis,  y  que  al  constituirse  Vene- 
zuela como  Nacidn  independiente,  lo  liizo  con  el  territorio  de  la  Capitanfa 
general  de  su  nombre,  declnrando  con  posterioridad  vigontes  en  el  nuevo 
Estado  todas  las  disposieiones  adoptadas  por  el  Gobierno  espaflol  basta 
mil  ocbocientos  ocbo,  j^^i'  ^o  cwaI  pudo  considerar  la  isla  de  Aves  como 
parte  de  la  Provincia  espanola  de  Venezuela.  Considerando  que  auu 
becba  abstraccidn  de  lo  que  antecede,  resulta  siempre  ({ue,  si  bien  puede 
decirse  que  la  isla  Aves  nunca  In^'  r^al  y  verdaderamente  ocupada  por 
Espafia  y  babitada  por  espafioles,  tampoco  la  residencia  temporal  en  ella 
de  algunos  natnrales  de  Saba  y  San  Eusta(iuio  cs  mas  que  una  ocnpacion 
preeaiia  que  no  constituye  posesidn;  pues  aun  cnando  la  isla  no  es  capaz 
de  babitacion  pennanente  por  razon  de  bis  inmersiones  21  que  se  balla 
expnesta,  si  los  btdandeses  la  bubieran  ocupado  con  animo  de  ad(iuirirla, 
jnzgiindola  abandonada,  babrian  coustruido  algiin  edificio  y  tratado  de 
bacer  la  isla  babitable  constantemente,  cosus  ambas  que  no  llegaron  a 
toner  efeeto.  Y  considerando  por  ultimo  que  el  Gobierno  de  los  Paises 
Hajos  no  ba  beebo  otra  eosa  <iue  utilizar  la  pesca  v\i  dicba  isla  por  medio 
<lo  sus  colonos,  al  paso  que  el  (iobierno  de  Venezuela  basido  el  primeroen 
tener  alli  fuerza  armada,  y  en  ejercer  aetos  de  soberanfa,  eontirmando  asi 
el  dominio  quo  adcjuirid  por  un  titulo  general  derivado  de  Espana.  Es 
nuestro  parecer,  confi>rmo  con  el  de  nnestro  Consejo  de  Miuistros,  despuf^s 
de  oido  el  dietamen  de  nuestro  Consejo  de  Estado  en  pleno,  que  la  pro- 
])iedad  de  la  isla  en  cuesti(')n  correspondo  a  la  Republi<a  de  Venezuela, 
quedando  a  cargo  de  esta  la  indemnizacion  por  la  pesca  que  los  subditos 
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holandeses  dejar^  de  aprovechar,  si  eu  efecto  86  lea  priv*  da  atilisaria,  en 
onyo  caao  servira  de  tipo  para  dioha  indemnizacidD,  el  piodaoto  Ifqaido 
aniial  de  la  pesca  calcnlado  por  el  tiltimo  qninqaenio,  capitAlistfndolo  al 
ciDoo  por  uiento. 

Dado  en  neustro  Palacio  de  Madrid,  &  treinta  de  Janio  de  mil  oehocieo- 
io8  sesenta  y  cinco.  [Firiiiado.]  Isabel.  [L.8.]  El  Mlniatro  de  Eatado. 
[KiriiiJMlo.]  Manuel  Jiermudtz  de  Castro,  (Memoria  de  Rdaoionen  Exte- 
riorea  de  YeQezuela,  1866.) 

Consulat  General  dcs  Pays  Bas  ii  Caracas.  Se&or  Ministro:  Como  lo 
sabe  V.  £.,  el  Gobiemo  de  Kspafia  di6  en  Jnnio  de  1865  una  declai6ii  arbi- 
tral en  la  caesti6n  eutre  los  Pafses  Bajos  y  Venezuela  retoente  al  derecho 
de  propriedad  sobre  la  isla  de  Avee. 

Segiln  el  nltiuio  artfcnlo  de  esta  decision,  pertenece  dicha  iala  en  pro- 
priedad ]i  la  Kep.iblica  de  Venezuela;  con  la  obligacldn  de  pagar  nna 
indeinnizacion  por  el  derecbo  de  pesca  do  que  los  sdbitoa  neerlandeses 
oesan  de  hacer  uso,  &  lo  menos  si  se  les  impidiera  este  dexecho,  ease  en  el 
cual  He  tomara  como  base  de  la  indemnizacion  el  prodncto  limpio  de  eeta 
pesca  durante  los  ultimos  ciuoo  alios,  oapitalizado  al  dnco  por  ciento. 

El  Gobiemo  de  los  Pafses  Bajos  estil  dispneato  H  deeoanaar  en  eate  deci- 
8i6n.  Por  lo  que  toque  &  las  dos  alternativas  mencionadaa,  la  eontlnnacidn 
de  nuestro  dorccho  de  pesea  6  bien  la  compra  por  Venezuela  de  eate  dere- 
cbo, el  Gobierno  de  los  Pafses  B^jos  estd  dispneato  a  oontentarae  con  la 
oontiunaciuu  del  derecho  mencionado. 

Despues  de  la  eonversacion  que  yo  tnve  el  honor  de  (ener  eon  V.  E. 
tocante  li  este  asuuto,  creo  poder  coniiar  ([ue  el  Gobierno  de  Venezoela 
por  su  parte  se  decide  tembidn  por  la  niisma  altemativa. 

Toino  la  libertad  de  podir  :i  V.  K.  se  sirva  comunicaruie  la  decision  do 
su  Gobierno  sobro  el  purticiilar,  que  so  tendrt^  el  gusto  de  comunioar  tan 
]}ront()  como  sea  posible  el  Uobierno  del  Hey. 

Aproveoho  ustu  ocasion  para  oiTecer  a  V.  E.  las  seguridades  de  mi  alta 
considera(*i«')n. 

El  Consul  (icneriil  dt^  los  Pafses  Bajois.  (Firniado.)  Jiolandug, — Cara- 
(•as:  1"  de  Mayo  do  18G(5. — Sofior  Ministro  de  Helaciones  Exteriores. — 
Caracas. 

Kstados  TnidoR  do  Venezuela.  Ministero  de  Relaciones  Exteriores. — 
Seceion  Central. — Nuuiero  10.'). — Caracas,  Mayo  5,  1866.  Afio  3"  de  la 
Dey  y  8"  de  la  Federacion.  Senor  Ciinsul :  He  tenido  el  honor  de  recibiry 
leer  el  Gran  Ciudadano  Mariscal  Presidento  de  los  Estodos  l^nidos  de 
Venezuela,  el  otlcio  que  TS.  me  diriji^(')  en  1"  de  o.sto  nies  en  cuanto  alasunto 
de  la  isla  de  Aves. 

La  (luostiiin  del  doiiiinio  y  soberinfa  de  dicba  isla,  que  Venezuela  y  los 
Pais  Hajos  si  disbutaban,  fiie  sometida,  por  eonveno  do  5  de  Agosto  de 
IK*)?,  al  arbitramento  de  la  Keina  de  Es])ana.  US,  me  participa  aboni 
<|U0  se  (lobienio  ha  adinitido  el  fallo  <jue  se  pronuncion  por  S.  M.  C.  Otro 
tanto  ha  becbo  Veno/.uela. 

Esta  senteucia  deelara  ser  la  isla  propiedad  de  la  Repilblica;  pero  al 
mismo  tieinpo  lo  impone  la  obli^aeit'in  de  indemnizar  a  loa  Pnfses  Higoe,  si 
80  priva  :i  sus  slbditos  de  utilizar  la  ))escar  en  ella.  Con  tal  luotivo  pre- 
gnnta  il>^.  que  preiiere  Venezuela  si  d(>Jarles  el  iiso  de  la  pesca  d  rescatar 
semejaut^  derecho.     Y  el  Gran  Ciudadano  Mariscal,  despnos  de  haber 
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(leliberado  Robre  ol  jtarticnlar,  me  ha  antorizado  para  respooder  (pio 
Venezuela  opta  por  el  primer  extremo,  o  sea  la  fontinuacion  de  la  pesca  en 
la  isla  por  subditos  de  S.  M.  N. 

Al  participarlo  ^  US.  le  renuevo  las  jirotestas  de  mi  ccmsideraci^n  dis- 
tiugnida. 

Dios  y  Federacion.  (Firniado.)  liafael  Seijaa.  Senor  T.  D.  G.  Rolan- 
dus,  Consul  General  de  los  Pai'ses  Bujos. — (Memoria  de  Relaciones  Exteri- 
ores  de  Venezuela,  1867.) 

Fera  and  Bolivia. — By  a  jtrotoeol  signed  at  Lima  August  26, 1895,  through 
th<^  mediation  of  the  representatives  of  the  Holy  See,  France,  Colombia 
and  Italy,  Peru  and  Bolivia  agreed  to  refer  to  the  arbitration  of  some 
South  American  government  the  question  whether  Peru  .should  salute  the 
Bolivian  Hag  as  part  of  the  reparation  for  certain  acts  committed  during 
the  civil  war  in  Peru  of  1890.. 

By  another  protocol  of  September  6,  1895,  it  was  agreed  to  submit  the 
matter  to  the  Government  of  the  United  States  of  Brazil,  or,  if  it  should 
decline,  to  that  of  the  Republic  of  Colombia.' 

Portugal  and  the  Congo. — *^  By  identic  notes  of  February  7,  1890,  the  gov- 
ernments of  Portugal  and  the  independent  Stat*^  of  tbe  Congo  inquired  of 
the  federal  council  whether  it  would  bedisjiosed  eventually  to  accept  the 
role  of  arbitrator  iti  resjiect  of  the  differences  which  might  arise  between 
the  two  states  on  the  occasion  of  the  delimitation  of  their  boundaries  in 
Africa,  and  which  might  not  be  directly  and  amicably  settled.  On  the 
18th  of  the  same  month  the  federal  council  derided  to  answer  in  the  affirm- 
ative. No  occasion,  however,  arose  for  action  in  the  matter,  all  the  diffi- 
culties which  the  delimitation  raised  having  been  done  away  with  as  the 
result  of  an  agreement  between  the  i>arties  by  the  convention  signed  at 
Brussels  May  25, 1891,  of  which  the  interested  governments  informed  us  by 
notes  of  July  27,  last."^ 

Two  African  Tribes. — **Iu  1887  a  strong  ill  feeling  which  had  existed 
between  two  South  African  nations— the  Bakwenaand  the  Bamangwato — 
and  which  lia<l  more  than  once  been  on  the  point  of  breaking  out  into 
open  war  was  <-ompletely  allayed  by  a  simple  arbitral  award,  which  Wiis 
loyally  and  gladly  accepted  by  both.  Amongst  other  causes  of  this  ill 
feeling  there  had  l)een  a  dispute  about  the  rights  to  certain  wells  at  a 
place  called  Lopepe,  on  the  road  to  the  north  from  Molepole  to  the  Ba- 
mangwato. The  dispute  was  brought  before  the  administrator  of  Bechu- 
analand,  who  sent  one  of  his  officers,  Capt.  H.  (>oold  Adams,  to  act  as 
arbitrator  between  the  two  parties.  His  decision  was  to  the  effect  that 
as  the  water  in  tiiues  past  had  been  used  by  both  peoples  the  wells,  with 
the  surrounding  land,  should  be  equally  divided.  This  was  at  once  done. 
The  court  was  sitting  in  the  vicinity  of  the  disputed  territory.  The  tribes 
adjourned  to  the  wells.  The  chiefs  divided  the  ground  by  drawing  a  line 
across  it;  beac<m8  were  raised  to  mark  the  division;  a  burden  seems  to 
have  been  lifted  from  everybody's  shoulders,  and  amidst  great  rejoicing 

'  I  am  intlebted  for  copies  of  these  protocols  to  Sefior  Don  Victor  Egui- 
guren,  Peruvian  minister  at  Washington. 

*  Rapport  du  Dcpartement  Fedt^ral  des  Affaires  Etrang^res  [de  Suisse], 
1891,  p.  30. 
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friendly  intercoiirne  was  opened  np  at  once.  A  miasionftry  wlio  was  pn^ 
ent,  and  whom  since  IhiM  paper  was  ftnt  written  I  have  beard  giva  avvy 
interesting  deHcription  of  the  whole  proceeding,  VTote  that  'it  wmi 
meeting  worth  going  a  hundred  miles  to  see.'  **  ■ 

3.  MEDIATION. 

It  is  important,  from  the  practical  as  well  aa  from  the  theoivtieal  sidt 
of  the  matter,  to  keep  in  view  the  distinction  between  arUtratioa  saA 
mediaticm— a  diHtiuction  either  not  understood  or  elae  loot  eight  of  hf 
many  of  those  who  have  undertaken  to  disease  the  <nie  snbjeet  or  Um 
other.  Mediation  is  an  advisory,  arbitration  a  Judicial,  fhnctloo.  Media- 
tion recommends,  arl)itration  decides.  And  while  it  donbtleaa  may  to 
true  that  nations  have,  for  this  reason,  on  variouo  oecaoiona  aoeepted 
mediation  when  they  were  unwilling  or  reluctant  to  arbitrate,  it  ia  aim 
true  that  tliey  have  settled  by  arbitration  qdeetiona  which  mediatica 
eoitld  not  have  adjusted,  It  is,  for  example,  hardly^  conceivable  that  tbs 
((ucstion  of  the  Alabama  claims  could  have  been  settled  by  mediatioD. 
The  same  thing  may  be  said  of  many  boundary  dispntea.  In  unmerooi 
cases  the  efforts  of  mediators  have  been  directed,  and  oncceetftilly 
directed,  to  bring  alK>ut  an  arbitration  as  the  only  meano  of  pnttingsa 
end  to  controversy. 

But,  while  bearing  in  mind  the  distinctively  jndicial  character  of  arbi- 
tration, it  would  not  be  proper  to  minimize  the  importance  of  mediation 
as  one  of  the  forms  of  uiuicable  negotiation.  The  Con^reas  of  Paris  of 
1H5(>,  as  well  ns  the  Congo  Conference  of  1884,  made  a  declaration  in  favor 
of  sy8t(>niatic  mediation.* 

The  Seistan  Boundary. — The  treaty  between  Great  Britain  and  Persia  of 
March  4,  1S57,  jirovides:  '*  In  rase  of  dilferences  arising  between  the 
(toverninent  of  PerHia  and  tho  countries  of  Herat  and  Af/^banistan,  the 
PcrHian  Ooverninont  <*uga^e8  to  refer  them  for  adjustment  to  the  friendly 
oflices  of  the  BritiKli  (rovcnimont,  and  not  to  take  np  arms  unless  tb<HN* 
friendly  oflircs  fail  of  ettVct."  It  mcoius  that  in  1877  a  dispute  as  to  the 
bonn<lary  b«'tw('«'n  IVraia  and  Afghanistjin  (the  "Seistan  boundary")  was 
aniicalily  nettled  through  the  uie<liation  of  two  British  officers,  Generals 
OohUinith  and  Pollock,  at  Teheran.* 

The  boundary  between  Oieece  and  Tarke/.— By  Article  XXIV.  of  the  Treaty 
of  Berlin  of  July  13,  1878,  Austria-Hungary,  France,  Germany,  Great 
Britain,  Italy,  and  Russia,  in  the  event  of  Greece  and  Turkey  bein^ 
unable  to  agree  upon  the  ** rectification"  of  frontier  suggested  in  the 
thirteenth  protoi-ol  of  the  Berlin  congress,  reserved  to  themselves  "to  offer 
their  mediation  to  the  two  parties  to  facilitate  negotiations."  As  the 
frontier  was  not ''rectified,^' Lonl  Salisbury  proposed  to  the  Porte  that 
the  ta.sk  should  be  couimitted  to  an  international  commission.  To  this 
proposal  the  Sultan  failed  to  make  ''a  definite  reply,''  and  the  powers  by 
an  identic  note  of  Juno  11,  1880,  informed  him  that  they  bad  decided  that 


'  The  More  Recent  Progress  of  International  Arbitration,  by  W.  Evans 
Darby,  I.L.  D.,  p.  5. 
•J See  Calvo,  Le  Droit  Int.  4th  ed.  III.  413. 
'Appleton,  Progress  of  International  Arbitration,  6. 
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thoir  representatives  at  Berlin  sboald  meet  in  confei*ence  there  on  the  16th 
of  June,  in  order  to  determine  by  a  raajority  of  votes  upon  tho  best  line 
to  adopt.  July  1, 1880,  tbe  representatives  made  an  award,  by  which  they 
unanimously  a<lopte(l  a  line  therein  defined.'  July  15,  188C,  collective 
notes  were  addressed  by  tbe  powers  to  Greece  and  the  Porte,  **  interposing 
their  mediation,  and  inviting  those  two  governments  to  accept"  the  line 
in  (piestiou.^  A  ''new  rectification"  was  subsequently  made  and  tbe 
frontier  was  finally  settled  by  a  treaty  of  May  24,  1881,  between  Austria- 
Hungary,  Kran<-e,  Germany,  Groat  Britain,  Italy,  Russia,  Greece,  and 
Turkiv.' 

Fiji  land  claims. — Tbe  adjustment  of  land  titles  in  Fiji  by  the  British 
authorities  after  the  assumption  by  Great  Britain  of  sovereignty  over  the 
group,  gave  rise  to  claims  on  the  part  of  certain  foreigners,  who  alleged 
that  they  bad  suffered  injustice.  Among  the  claimants  were  some  German 
subjects,  who  appear  to  have  been  four  in  number.  Their  claims  were 
referred  to  two  commissioners,  Dr.  R.  Krauel,  on  the  part  of  Germany,  and 
Mr.  R.  S.  Wright,  on  the  part  of  Great  Britain,  for  investigation  and  report. 
The  coniniissioners  concurred  in  rejecting  one  of  the  claims,  and  in  recom- 
mending that  certain  sums,  aggregrating  £10,620,  be  paid  on  the  others. 
The  two  governments  agreed  to  accept  this  report,  and  the  money  was 
duly  paid.^ 

The  Caroline  Islandi. — In  1885  His  Holiness  Leo  XIII.  made,  as  mediator 
between  Germany  and  Spain  in  the  controversy  touching  the  Caroline  and 
Pelew  islands,  tbe  following  "proposition;" 

"Tlie  discovery  made  by  Spain  iu  the  sixteenth  century  of  the  Caroline 
and  Pelew  islands,  which  form  part  of  the  archipelago,  and  a  series  of 
acts  aecom]>lished  at  different  periods  by  the  Spanish  Government  in  those 
same  islands  for  the  good  of  tbe  natives,  have,  in  the  conviction  of  that 
government  and  of  that  nation,  created  a  title  to  the  sovereignty  founded 
on  the  maxims  of  international  law  invoked  and  followed  at  that  period 
in  the  case  of  analogous  disputes.  In  fact,  when  one  examines  the  history 
of  the  above-mentioned  acts,  the  authority  of  which  is  confirmed  by  divers 
documents  in  the  archives  of  the  Propaganda,  one  can  not  fail  to  recog- 
nize the  beneficial  work  of  Spain  towards  those  islanders.  It  is  also  to  be 
remarked  that  no  other  government  has  ever  exercised  a  similar  action 
over  them.     This  explains  the  constant  tradition,  which  must  be  taken 


•  Br.  and  For.  State  Papers,  LXXI.  699. 

'Hertslet,  Map  of  Europe  by  Treaty,  IV.  2961. 

'The  following  passage  seems  to  refer  to  a  case  of  mediation  rather  than 
of  arbitration :  "Persia- Afghanistan,  1891 :  Early  in  the  year  the  Hasbta- 
<lan  question  between  Persia  and  Afghanistan  was  finally  laid  to  rest. 
This  was  a  frontier  dispute  relating  to  the  district  of  Hashtadan,  which 
had  lasted  for  several  years  and  at  one  time  threatened  to  become  serious. 
The  Viceroy  of  India  was,  however,  appointed  arbitrator.  He  intrusted 
the  matter  to  General  MacLean,  the  British  consul-general  at  Meshed,  who 
gave  his  award  in  the  Viceroy's  name,  and  it  was  immediately  ratified  by 
both  the  Shah  and  the  Ameer."  (Darby,  The  More  Recent  Progress  of 
International  Arbitration,  II.) 

^Br.  and  For.  State  Papers,  LXXVI.  887-889.  The  full  record  of  the 
transaction  may  be  found  in  Parliamentary  Papers  [c.  4433],  1885. 
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into  account,  and  the  conTiotion  of  tlie  Spaniah  people  lelatiTe  to  thil 
Boveroignty— triMlition  and  ronviotion  whieh  two  inontha  ago  irei«  mat- 
f«Bt<'d  with  such  an  ardor  and  animouty,  capable  for  m  uioiueDt  of 
promising  the  internal  ]»eac(^  and  relations  of  two  Meodly 

"On  the  other  hand,  Germany  and  England  In  1875 
the  Spanish  (tOTemmcnt  that  they  would  not  reeogniae  the  aowielgBtytf 
Spain  over  the  Huid  inlands.  On  the  contrary  the  Imperial  Qoroaiant 
thought  it  iH  the  effective  occupation  of  a  territory  whfoh  creataa  the  evr- 
ereignty,  occupaticm  which  was  never  carried  into  eflTeet  on  the  part  if 
Spain  in  the  ('aroliue  Islands.  It  was  in  conformity  with  thia  pviadple 
that  it  acted  in  the  Island  of  Yap,  and  in  that,  at  on  ita  part  the  SpaaUi 
Government  han  alHo  done,  the  mediator  is  pleased  to  reoogpiiae  thectm- 
plete  loyally  of  the  Imperial  Government. 

**  Couse<iiiently;  and  in  order  that  this  divergence  of  viewa  between  ths 
two  governments  be  not  an  obstacle  to  an  honorable  arrangement^  themr^ 
diator,  alter  having  well  considered  the  whole  question,  proposes  that  ia 
the  new  convention  to  be  stipulated  they  shall  observe  ^e  forms  of  tlw 
protocol  relative  to  the  S  oloo  Archii>elago  signed  at  Madrid  on  the  7t1i  of 
March  last  between  the  repn>sentative8  of  Great  Britain,  Germany,  and 
Spain,  and  that  the  following  points  lie  adopted: 

**l.  To  contirni  the  Kovereignty  of  Spain  over  the  Caroline  and  Felev 
islands. 

"  2.  The  Spanish  Government  to  render  her  sovereignty  effective engagm 
to  establish  as  quickly  as  possible  in  that  archipelago  a  regular  adminis- 
tration with  Rutticieiit  force  to  guarantee  order  and  the  rights  acquired. 

'*3.  Spain  ofl'ers  to  (i(>rinauy  full  and  entire  liberty  of  commerce  and 
navigation,  un<l  of  fiRhiug  at  the  same  islands,  as  also  the  right  of  estab* 
lishing  a  naval  station  and  a  coal  depot. 

''4.  The  liberty  of  making  plantations  in  those  islands,  and  of  foundinic 
agricultural  eHtablishnientH  on  the  same  footing  as  Spanish  subjects,  to  be 
also  guaranteed  to  (ierniany. 

"  L.  Cari>.  Jacobini. 

"RoMK,  FROM  THK  VATICAN,  Ocioher  J^,  ISS't." 

This  proposition  was  accepted  by  the  governments  to  which  it  was  made, 
and  was  embodied  in  the  following  protocol : 

''The  undersigned,  his  excellency  the  Mar(]nis  deMolins,  ambassador  of 
His  Catholic  Majesty  near  the  Holy  See,  and  his  excellency  M.  de  Schloezer, 
envoy  extraordinary  and  minister  pleniiiotentiary  of  His  Majesty  the  King 
of  Prussia  near  the  Holy  See,  being  duly  ant horize<l  to  conclude  the  nego- 
tiations which  tlie  fiovernments  of  Spain  and  Germany,  under  the  accepted 
mediation  of  His  Holiness  the  Pope,  have  pursued  in  Madrid  and  Berlin 
relatively  to  the  rights  which  each  of  said  governments  nmy  have  acquired 
to  the  poanessionof  the  Caroline  and  Pelew  inlands,  considering  the  propo- 
sitions nia<le  by  His  Holiness  an  a  basis  for  a  mutual  understanding,  have 
agreed  upon  the  following  articles  in  i^cordance  with  the  propositions  of 
the  august  mediator. 

"AuTic'LR  1.  The  German  Government  recognizes  the  priority  of  the 
Spanish  occupation  of  the  Caroline  and  Pelew  iHlaiids  and  the  sovereignty 
of  His  Catholic  M<ijesty  as  Rpecified,  and  the  limits  of  which  are  indicated 
in  article  2. 
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"xVrticle  2.  These  limits  are  formed  by  the  efjuatorand  by  the  eleventh 
degree  of  uorth  latitude  and  the  one  hundred  and  thirty-third  and  the  one 
hundred  and  sixty-fourth  dt^grees  east  longitude  (Greenwich). 

''AuTiciJ<:  3.  The  Spanish  Government,  to  guarantee  to  German  subjects 
full  and  entire  liberty  of  commerce,  navigation,  and  fishing  in  the  Caroline 
an<l  Pclew  archipelagoes,  undertakes  to  carry  out  in  the  said  archipela- 
goes stipulations  analogous  to  those  contained  in  Articles  I.,  II.,  and  III., 
of  the  protocol  regarding  the  Sooloo  Archipelago,  signed  at  Madrid  on  the 
nth  of  M.irch  1875,  and  reproduced  in  the  protocol  of  the  7th  of  March 
1885,  as  follows: 

**1.  'The  commerce  and  traffic  of  German  ships  and  anbjects  with  the 
Caroline  and  IVlew  Archipelagoes  and  in  all  parts  thereof,  as  also  the 
rights  of  fishing,  shall,  >Yithout  prejudice  to  the  rights  of  Spain,  as  recog- 
nized bj'  the  present  protocol,  bo  absolutely  free  in  conformity  with  the 
following  declarations:  ' 

''II.  'The  Spanish  authorities  can  not  in  the  future  require  that  the 
ships  and  subjects  of  Germany,  which  repair  freely  to  the  Caroline  and 
Pelew  Arcliipclagoes  or  from  one  point  to  another  of  them  without  dis- 
tinction, or  from  thence  to  any  other  part  of  the  world,  shall  touch,  either 
before  or  afterwards,  at  any  determined  points  in  those  archipelagoes  or 
elsewhere,  or  that  they  shall  pay  dues  of  any  kind,  or  be  required  to  ob- 
tain permission  froui  the  authorities,  who  on  their  part  shall  abstain  from 
any  intervention,  or  in  placing  any  impediment  in  the  way  of  the  said 
traffic.  It  ^8  at  the  same  time  understood  that  the  Spanish  authorities 
shall  in  no  way,  nor  under  any  pretext,  impede  the  free  importation  and 
exportation  of  whatever  kind  of  merchandise  without  exception,  except 
at  the  points  occupied  in  conformity  with  Declaration  III.;  and  likewise 
that  at  all  the  pointsnoteffectively  occupied  by  Spain  neither  the  ships  nor 
the  subjects  afores.iid,  nor  their  merchandise,  shall  be  subjected  to  any 
imports  or  duties  or  payments  of  any  kind,  nor  to  any  sanitary  regula- 
tions or  other. 

"III.  'At  all  points  occupied  by  Spain  in  the  Caroline  and  Pelew  Archi- 
pelagoes the  Spanish  Government  can  establish  duties  and  sanitary  and 
other  regulations  during  the  effective  occupation  of  the  points  indicated.' 

"  But  on  her  side  Sjiain  undertakes  to  maintain  the  establishments  and 
officials  necessary  for  the  requirements  of  commerce  and  the  observance 
of  the  said  regulations.  It  is  nevertheless  expressly  understood,  and  the 
Spanish  (Jovemnient,  being  resolved  not  to  improve  restrictive  regulations 
at  the  points  occupied,  voluntarily  undertakes  not  to  introduce  at  those 
])oints  imposts  or  duties  of  a  higher*rate  than  those  fixed  by  the  Spanish 
tariffs  or  by  the  treaties  or  conventions  between  Spain  and  all  other  powers. 
Neither  will  she  put  in  force  exceptional  regulations  applicable  to  German 
commerce  and  subjects,  who  shall  in  all  respect's  enjoy  the  same  treatment 
as  Spanish  do. 

"In  order  to  anticipate  any  claims  or  complaints  which  may  result 
through  commercial  uncertainty  with  respect  to  the  points  occupied  and 
subjected  to  the  regulations  and  tarifls,  the  Spanish  Government  will  in 
each  case  of  the  effective  occupation  of  a  point  in  the  Caroline  and  Pelew 
Archipelagoes  make  commnnication  thereof  to  the  German  Government 
and  at  the  same  time  inform  commerce  by  means  of  a  public  notification 
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ill  the  olllrial  journals  of  Madrid  and  Manila.  As  rogatds  Uie  terifii and 
n^^iilitions  t(»  bo  applied  at  tlie  points  which  are  or  ahall  l>e  occapiad  by 
Sp.iin,  it  in  Htipulatod  that  thry  shall  uot  be  enforced  or  levied  nntil  after 
a  delay  of  ei^ht  months  from  th««  date  of  the  publication  in  the  official 
journal  of  Madrid. 

"  It  is  nndoFHtood  that  no  German  ship  or  subject  shall  be  obliged  ta 
loucli  at  ono  4)1'  the  points  occupied  either  on  going  to  or  returuin;;  fron 
a  point  not  «)ctMipied  by  Spain,  and  that  no  penalty  can  be  inflicted  os 
(iennaii  Hnl>J4't-tH  for  thin  reiison,  nor  for  any  kind  of  merchandise  destiiied 
for  a  point  not  occupied  in  the  Caroline  and  Pelew  Archipelagoes. 

''Aini('LK4.  (lerinan  subjects  shall  have  full  liberty  to  purchase  and 
make  plantations  in  tbo  Caroline  and  I*olew  ArebipidagoeSy  to  found  agrt- 
ciiltunil  establishments,  to  exercise  all  kinds  of  coninierce,  and  to  make 
contractM  with  the  inhabitants  and  utilize  the  land  (dVxploiter  le  sol) 
under  the  sanity  conditions  as  S])anish  subjects.  AH  their  acciuired  right* 
shall  be  safeguarded.  (German  companies  which  enjoy  recognized  rigbts 
in  their  own  country,  and  especially  anonymous  companies  (compagnies 
anonymes),  shall  be  treated  on  the  same  footing  as  the  aforesaid  subjects. 

^'(ierman  subjects  shall  enjoy  for  the  protection  of  their  persona  and 
their  goods  the  acijuisition  and  transmission  of  their  properties,  and  for 
the  exertMse  of  their  ]>rofessionH,  the  same  treatment  and  the  same  rights 
as  S])anish  subjects. 

*'Ai{Ti('LK  5.  The  (ierniau  Government  shall  have  the  right  of  establish- 
ing in  out*  of  the  Caroline  or  Pelew  Islands  a  naval  station  and  a  coal 
dei)ot  for  the  iin])orial  navy.  The  two  governments  will  determine  by 
«'oiiinion  consent  tin*  place  and  conditions  of  that  establishment. 

^'Akticlk  (\.  If  the  govcrniiicnts  of  Spain  and  Germany  have  uot  refuse<l 
their  adluKsion  to  this  ]>resent  protoc(d  within  a  period  of  eight  days  from 
this  date,  or  if  by  the  intermission  of  their  respective  representatives  they 
notify  their  adhesion  within  that  i>eriod,  the  present  declaration  shall 
ininicdiately  enter  into  force. 

**MaRQI'I8  DE  MOLIN'S. 
"SCULrtZER. 

Done  at  Kome  the  17th  December  ISSo." 

The  Loochoo  question. — It  has  often  been  stated  that  the  Loochoo  (Lew 
Chew)  <inestion  between  China  and  .Japan  was  settled  in  ltS79  by  General 
(irant  as  arbitrator.  The  sta(«'nient  is  inaccurcite.  The  que-stion  was 
neither  arbitrated  nor  settled,  though  there  was  an  attempt  to  settle  it 
by  mediation.  Loochoo  was  regarde<l  by  China,  not  as  an  integral  ])art 
of  the  empire,  but  as  a  kind  of  honorary  dependency.  Since  16:V>  the 
Loochooan  kinjxs  had  received  investiture  from  Chiua;  the v  had  sent  to 
IVking  coiiiprnnentjiry  inissionH,  whi<di  brought  ]>resents  and  received 
presents  in  return.  The  (.'hinese  had  no  resilient  othcers  in  Loochoo;  they 
levied  no  taxes  there,  nor  any  d<*t<*rmiiiate  tribute;  they  neither  aided  nor 
rtM|uired  aid  from  the  Loochooans  in  war,  nor  concerned  themselves  with 
their  internal  atVairs.  Japan,  on  the  other  hand,  bad  for  a  long  time  re- 
<piired  Loochoo  to  deliver  to  the  Prince  of  Satsiima,  in  Japan,  an  annual 
C(mtribution  of  S,(M)0  ])icnls,  or  about  500  tons  of  rice.'     In  1878  Chinese 

'  Mr.  Seward,  U.  S.  minister  at  Peking,  to  Mr.  Kvarts  December  11, 1879, 
For.  Itel.  1880,  at.    Sec  also  Mr.  Denby  to  Mr.  Bayard,  For.  ReL  1888,  1. 222, 
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plenipotentiaries  at  Tokio  addressed  tliemsolves  to  the  minister  of  the 
United  States  at  that  capital,  invoking  the  good^  otfices  of  the  United 
States,  in  accordance  with  the  tirst  article  of  the  treaty  of  Tientsin,  to 
bring  abont  an  amicable  agreement  between  their  government  and  that  of 
Japan  in  r(>gard  to  Loochoo.  They  called  attention  to  a  memorial  of  cer- 
tain t'onimissioners  from  Loochoo,  in  which  it  was  stated  that  Japan  had 
enforced  its  rnle  on  that  state  and  had  compelled  it  to  cease  paying  *' trib- 
ute'' to  China  and  to  turn  over  its  treaty  with  the  United  States  to  the 
Japanese  foreign  office.^  May  2, 1879,  tiie  young  prince  of  Loochoo,  accom- 
panied  by  his  suite,  arrived  at  Yokohama  in  a  steamer  which  had  been 
dispatched  by  the  Japanese  Government  to  bring  his  father,  the  ex-king, 
to  Japan.  The  father,  however,  had  alleged  illness  and  it  was  decided  to 
bring  the  son.  After  the  latter  arrived  in  Japan,  the  Japanese  prime 
minister  inibrmed  him  that  ^'for  public  reasons"  he  was  ordered  to  remain 
in  Tokio.  Japan  thus  manifested  an  intention  to  maintain  what  had  been 
done  in  the  islands  in  the  way  of  change.  The  islands  had  been  miule  in 
due  form  a  ken  of  the  empire;  Japanese  were  installed  in  the  chief  oftices; 
the  king  had  only  the  rank  of  a  Japanese  noble;  and  the  principal  gentry 
were  pensioned.  The  subordinate  local  officials  had  been  retained,  and 
the  p<'()plo  seemed  to  be  content.  The  Chinese  minister  at  Tokio  lindted 
his  action  to  remonstrance,  though  he  had  formerly  expressed  a  purpose 
to  return  to  China  if  Japan  should  persist  in  her  course.'^ 

At  this  time  General  Grant  was  on  his  journey  around  the  world,  and 
while  he  wm  in  China,  he  was  requested  by  Prince  Kung  and  Li  Hung 
Chang  to  use  his  good  offices  in  the  Loochoo  matter.  He  jiroraised  to  do 
BO,  and  while  h(>  was  in  Japan  conferred  (July  1879)  with  Connt  Ito  and 
General  Saigo,  then  respectively  minister  of  the  interior  and  minister  of 
war,  who  waited  upon  hiuj  at  Nikko.^ 

The  mediation  was  without  jiractical  result.  March  11,  1880,  the  Jap- 
anese Government  issued  a  proclamation  notifying  all  persons  having 
claims  against  the  late  Loochoo  Han  to  present  them  to  the  Japanese 
finance  departuient  before  the  30th  of  the  next  May,  and  stating  that  claims 
so  jiresented  would,  if  contracted  since  1844,  be  paid  in  government  bonds 
and  money.  The  proclamation  also  declared  that  money,  grain,  and  other 
things  payable  to  the  late  Loochoo  Han,  under  contracts  made  since  1844, 
would  be  collected  according  to  the  contracts.*  Subsequently  it  was  un- 
(lorstood  that  the  question  of  sovereignty  would  be  amicably  arranged  by 
China  taking  one  of  the  islands  and  Japan  retaining  the  rest;'^  but 
negotiations  undertaken  at  Peking  for  a  settlement  ended  in  a  rupture,  the 
Japanese  minister  taking  his  departure  on  the  ground  that  the  Chinese 
representatives  had  refused  to  sign  the  treaties  after  agreeing  upon  them.<* 


'  For.  Kel.  1879, 606. 

-  Mr.  D.  W.  Stevens  to  Mr.  Evarts,  May  13,  1879,  For.  Rel.  1879, 637. 

3  Young's  Around  the  World  with  General  Grant,  II.  410, 546, 558-562. 

*  For.  Kel.  1880,  686. 

^  Mr.  Bingham  to  Mr.  Evarts.  November  6,  1880,  MS.  dispatches  from 
Japan. 

♦'Mr.  Angell  to  the  Dept.  of  State,  January  15, 1881,  MS.  dispatches  from 
China;  Dept.  of  State  to  Mr.  Angell,  April  4, 1881,  MS.  instructions  to  China; 
Mr.  Angell  to  Dept.  of  State,  Juno  6, 1881,  MS.  dispatches  from  China. 
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I^ato  in  the  autumn  of  1881  China  sent  a  minister  to  Jftpaii  to  traat'  A 
year  afterwards  it  was  reporteil  that  both  govemmenta  doaired  the  gaoi 
oftlec8  of  the  IJuiU^  StateH.^'  Still  another  year  elapaecl  and  the  qotaCiia 
wa8  apparently  no  nearer  a  settlement  than  before.*  In  thoaiiBinierof  MH, 
owing  to  tlie  relations  between  France  and  CUna^  the  opinion  was  «c- 
pretwecl  that  the  Loochoo  question  was  not  likely  to  be  revlTed.^ 

Spaoiih  Peaoe  Conforenoa. — The  most  notable  of  nil  the  medlatleos  of 
the  Unite<l  States  is  that  which  was  begnn  in  1886  and  oondnded  la 
1872*for  the  purpose  of  bringing  to  a  close  the  war  between  Rpaln,  so  tW 
one  hand,  and  the  allied  republics  of  Pern,  Chile,  BoliTin,  and  Beaadsr, 
on  the  other. 

Decenilier  20,  1866,  Mr.  Seward,  as  Secretary  of  State^  imstmcied  Um 
diplomatic  repre»eiitativeH  of  the  United  Statiea  near  the  beUlgeirent  gor- 
erninentH  to  propose  to  thone  governments  that  a  conference  be  held  iv 
Washington  on  tiie  1st  of  the  next  April  between  plenipotentiaries  aather- 
izod  to  treat  of  all  matters  in  difference  and  to  agree  npon  teniia  of  ape^ 
nianeiit  peace  between  the  l>clligerent  powers.  The  President  of  tlia 
United  States  was  to  denignate  some  one  to  preside  in  the  eonference  and 
render  good  ot^ees  by  information  and  advice.  The  person  so  designated 
waH  to  have  no  vote,  but,  in  case  of  disagreement  of  the  plenipotentiariei, 
the  President  of  the  United  States  was  to  designate  some  neutral  state  or 
sovereign  to  decide  Anally,  as  umpire,  all  qnestions  which  sfaonld  be  rs- 
i'erred  to  him  by  the  conference.-'^  An  armistice  was  to  take  place  so  soon 
as  all  tlie  belligerents  should  have  accepted  the  proposals  of  the  United 
StatvH,  and  then  to  continue  till  the  end  of  the  conference. 

Spain  acoeptf^d  the  jtroposals  on  condition  (I)  that  some  period  Ite  fixed 
for  the  Bubniission  to  the  confcreuce  of  the  fact«  on  which,  if  the  pleni- 
potentiaries should  fail  to  a<;ree,  the  submission  to  arbitration  should  be 
made,  and  (2)  that  some  restrictions  be  adopted  as  to  the  selection  of  the 
arbitrator." 

Bolivia  was  disposed  tt)  assent  to  whatever  might  be  agreed  on  by  Chile 
and  Pcm.^  The  attitude  of  Ecuador  was  substantially  the  same.*  Chile 
was  willing  to  accept  the  ]>roposal8  only  on  the  conditions,  among  others. 
(1)  that  Spain  acknowledge  that  the  bombardment  of  Valparaiso  wss 
"an  act  of  hostility  iuexcusable  and  worthy  of  the  most  severe  reproba- 
tion,*' and  (2)  that  it  must  be  admitti*d  before  the  arbitrator  that  ''the 
occupation  of  the  Cbincba  Islands  on  the^l4th  of  April  1864,  and  the 
blockade  of  the  ports  of  Chile  on  the  26th  of  iSeptember  18^,''  were  nnjnst 
acts  of  aggression.'  The  Peruvian  Congress  directed  the  executive  to 
reject  mediation  till  Spain  should  have  '*  declared  its  acts  *  *  «  at 
the  Chincha  Islands  and  *  "  *  at  Valparaiso  violations  of  interna- 
tional law,'*  and,  besides  communicating  the  declaration  to  friendly  gov- 


'  Mr.  Holcomb  to  Dept.  of  State,  November  24,  1881,  MS.  dispatcher 
from  China. 

'  Mr.  Young  to  Dept.  of  State,  October  9, 1S82,  MS.  dispatches  from  China; 
same  to  same,  February  22, 1883. 

=»  Mr.  Young  to  Dept.  of  State,  March  2.>,  1883 ;  May  9, 1883. 

^  Mr.  Young  to  the  Dept.  of  State,  July  24, 1884. 

«Dip.  Cor.  18(57. 1. 517.      '  Dip.  Cor.  1867,  II.  259.      -'Dip.  Cor.  1867,  IL  267. 

«  Dip.  Cor.  1867, 1. 520.      « Id.  287. 
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ornmonts,  shoaUl  have  '^  withrlrnwn  the  Spanish  sqnadron  from  the  waters 
of  the  Pacific."' 

March  27,  1868,  Mr.  Seward  sent  another  circniar  instruction  to  the 
United  States  ministers  near  the  helligereiit  powers.  This  instruction  was 
very  brief,  and  merely  stated  that  the  "technical  continuance''  of  the 
state  of  war  occasioned  to  neutral  powers,  and  especially  to  the  United 
States,  *Mnconvenienre"  which  it  was  desirable  to  terminate  '•  by  a  formal 
armistice;'*  tiiat,  if  tliis  suggestion  should  be  well  received,  it  should  bo 
suggested  that  the  belligerents  appoint  plenipotentiaries  to  meet  in  Wash- 
ington 'Mbr  the  purpose  of  bringing  about  a  detinite  peace;"  and  that,  if 
the  advice  of  the  United  States  should  be  asked,  a  "proper  and  impartial 
effort"  would  be  made  "to  see  that  the  cloims  of  all  shall  receive  due 
consideration."- 

Spain  substantially  accept-ed  these  proposals.**  Chile  thought  that  the 
"  irreconcilable  character  of  the  pretensions  of  the  belligerents"  made  the 
conclusion  of  "  a  detinite  peace"  impossible,  but  intimated  a  readiness  to 
accept  "a  truce  definite  in  its  character,  which,  while  preserving  to  the 
belligerents  their  respective  pretensions,"  offered  to  neutrals  "  all  the 
guarantees  and  securities  which  they  claim."  Chile  also  referred  with 
apparent  favur  to  a  proposition  of  indefinite  truce  which  had  been  offered 
by  France  and  Great  Britain  as  mediators.**  Peru  was  disposed  to  accept 
the  proposals  unreservedly,'^  as  was  also  Ecuador.  Bolivia  concurred  with 
Chile  in  preferring  an  "  indefinite  truce"  to  a  definite  peace.*' 

When  Mr.  Fish  became  Secretary  of  State,  the  matter  still  remained 
unadjusted.  He  therefore  sent  to  the  ministers  of  the  United  States  near 
the  now  nominally  belligerent  powers  the  following  instruction: 

[Circular.] 

"No.  124.]  "Department  of  State, 

"  Wtuhington,  October  22 ^  1869. 
"To  Henry  M.  Brknt, 

iS'c.j  <fc.,  ^'c,  Lima. 

Sir  :  You  are  aware  of  the  hesitation  and  the  obstacles  to  an  acceptance 
by  tlie  belligerent  Spanish-American  republics  on  the  Pacific  of  the  offer 
of  mediation  between  them  and  Spain  contained  in  the  instruction  of  this 
Department  of  the  20th  of  December  186(>  and  the  circular  of  the  28th 
March  18G8.  It  ajipears  from  a  protocol  of  a  conference  held  between  the 
representatives  of  those  republics  at  Lima  in  September  of  last  year  that 
the  propositions  of  the  United  States  were  une«|uivocally  accepted  by  the 
representatives  of  l*eru  and  Ecuador,  and  by  that  of  Bolivia  subject  to  a 
reference  to  his  government.  In  a  note  to  this  Department  of  the  8th  of 
October  18<>8,  accompanied  by  a  copy  of  that  protocol,  Mr.  Garcia,  then 
minister  of  Peru  accredited  to  this  govern meut,  says  that  there  wiis  no 
reason  for  doubting  that  Chile  also  would  shortly  accede  to  the  views  of 
the  majority  of  her  allies.  In  a  despatch  to  this  Department  of  the  14th 
of  May  last,  (jeneral  Hovey,  tiie   United  States  minister  at  Lima,  states 

'  Dip.  Cor.  18t)7.  II,  767.  *  Dip.  Cor.  1868,  II.  15, 322,  325. 326. 

•Dip.  Cor.  1H68.  II. 6.     *         ••  Dip.  Cor.  I8fi8,  II. 877, 892. 
^  Dip.  Cor.  1868,  II.  7.  *•  Dip.  Cor.  1868,  XL  910. 
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* 

tbn't  be  bad  recently  leen  infonned  by  the  PoniTlan  mInMeir  fiv  ftraipi 
affairs  tbat  all  tbose  repablica  had  determined  to  aoeept  ilie  tsnaaef  eoa- 
fereuce  proposed  by  the  United  States.  Tliere  la  reaaon  to  beliei?ia  that  ■ 
similar  diiposition  is  entertained  by  'Spain.  Yoa  will  eonaeqiiently  prs' 
poHo  to  tbe  Peruvian  Govern  men  t  that  it  Jnatmot  mad  empoww  its  nptv* 
aentntive  bere  to  meet  tbe  representatives  of  the  other  pmrtiea  <m  the  181k 
of  January  next,  for  tbe  purpose  of  a  conforeaoe  with  m  view  to  a  limil 
armistice  if  not  a  deflnitive  peace. 

**  It  is  proper  to  add  tbat  a  draft  of  this  instmetion  htm  been  mhaitlBd 
to  Mr.  Roberts,  tbe  Spanish  minister  here,  who  hee  eddrooocd  a  note  apa 
tbe  subject  to  tbe  Department,  of  which  ^  enoloae  a  timoaeript,  eontainii^ 
a  aubstautinl  acceptance  of  tbe  propiiaition  of  the  oonfer«noe  in  this  dtf 
at  tbe  time  indicate<1.  Yon  will  commnnioate  the  viewa  of  the  l^raviis 
Government  upon  tbe  subject  to  which  this  inatinction  refers^  at  thi 
earliest  practicable  moment. 

"I  am,  sir,  your  obedient  servant, 


This  proposal  was  noc*opt«d  by  all  tbe  parties  concerned,  bat  tlieeoB- 
feronce  did  uot  be|;in  on  tbe  day  named,  beoanse  the  repreoentatiTeB  sf 
some  of  tbe  powers  bad  then  not  arrived  at  Washington. 

Tlie  conference  was  opened  at  tbe  Department  of  State,  October  29^  1890. 
There  were  present  Hamilton  Fish,  Secretary  of  State;  Don  Manrieio 
Lopez  Roberts,  envoy  extraordinary  and  minister  plenipotentiary  of  Spain; 
Col.  Don  Manuel  Freyre,  envoy  extraordinary  and  m  in  later  plenipoten- 
tiary of  IVni;  Don  .loaquin  Godoy,  envoy  extraordinary  and  minister 
plenipotentiary  of  Chile;  and  Don  Antonio  Flores,  minister  reaident  and 
plenipotentiary  of  Ecuador. 

The  proceedings  were  opened  by  Mr.  Fish,  who,  after  reading  the  power 
by  which  the  President  had  authorized  bim  to  acton  behalf  of  the  United 
Stat^'8,  delivered  the  followinjj  address: 

*'(iRNTLKMKN :  Notwlthstandinj^  the  lapse  of  time  since  this  conference 
was  first  proposed,  I  am  still  happy  to  meet  you  on  such  an  occasion,  and 
trust  that  your  proceedings  may  lead  to  a  result  earnestly  deaired  by  this 
government,  the  restoration  of  a  i>ermauent  peace  and  good  nnderetandiug 
between  nations  of  the  same  blood,  all  of  whom  we  may  call  onr  friends. 

**  Strifes  between  a  parent  country  and  tbe  independent  states  which  may 
have  sprung  from  her  are  always  to  be  deplored.  Sentiment,  at  least,  dic- 
tates that  they  should  he  of  rare  occurrence,  should  never  be  allowed  to 
arise  without  ade<iuate  cause,  and  should  be  healed  as  soon  and  as  thor- 
oughly as  may  be  ]>ractieahle.  Unfortunately,  conflicts  of  interests,  real 
or  snpposed,  may,  in  the  course  of  time,  be  expected  among  all  nations; 
and  however  potent  may  ho  the  tie  of  consanguinity  between  tbcm.  that 
must  then  yield  to  the  stronger  feeling. 

"The  regions  embraced  by  the  belligerent  republics  of  tbe  Pacific  an^ 
iR'k  now  hedged  to  be  among  the  most  favored  on  the  globe  for  vast  physi- 
cal resources.  The  development  of  these,  and  the  consequent  happiueM 
and  prosfterity  of  their  inhabitants,  depend  upon  tbe  ei^oyment  of  tbui 
piMice  withont  which  capital  will  not  seek  for  employment  and  labor  will 
not  receive  its  reward.  It  may  be  assumed  tbat  those  republics  have  uu 
disposition  to  attack  their  mother  country  at  boiue. 


HISTORICAL    NOTES.  5051 

"  This  meeting  having  first  been  proposed  in  a  circnlar  of  Mr.  SewUrd, 
of  the  20th  of  December  1867  (1866),  was  accepted  conditionally  by  Spain 
and  C'liihs  but  the  conditions  proposed  by  each  not  having  been  accepted 
by  the  other,  the  conference  did  not  take  place. 

'*Mr.  Seward,  accordingly,  in  another  circnlar  of  the  27tli  of  March 
1868,  again  suggested  a  congress  of  plenipotentiaries  at  Washington  for 
the  purpose  of  bringing  about  a  definitive  peace. 

''This  suggestion  not  having  been  complied  with,  Mr.  Fish,  in  another 
circular  of  the  22d  of  October  18(51»,  proposed  a  conference  here  on  the  15th 
of  January  last,  with  a  view  to  a  formal  armistice,  if  not  a  definitive 
peace. 

"The  conference,  however,  did  not  take  place  at  the  time  snggested,  the 
representatives  of  some  of  the  parties  not  having  then  reached  the  United 
States. 

'*The  conference  being  now  in  session,  the  points  for  its  consideration 
seem  to  bo — 

"  1st.  Is  an  armistice  or  truce,  with  its  terms  reduced  to  writing,  desir- 
able for  the  parties?  Shall  that  armistice  or  trace  be  indefinite  in  point 
of  time  or  shall  its  duration  be  limited? 

"  Supposing  that  the  parties  should  or  should  not  determine  upon  the 
expediency  of  an  armistice,  would  they  then  be  prepared  to  enter  npon 
the  discussion  of  the  terms  of  a  permanent  peace? 

''The  President  of  the  United  States,  in  appointing  me  to  preside  at  this 
(•oiiferen<"e,  did  not  intend  to  c;oufer  upon  me  any  power  to  vote  therein 
or  to  assume  any  obligation  <m  the  part  of  this  government.  His  purpose 
has  been,  as  the  comniou  friend  of  the  parties,  to  bring  their  representa- 
tives together,  in  order  that  differences  may  be  reconciled. 

"May  your  deliberations  result  in  obtaiuing  an  ample  guaranty  against 
future  jjostilities. 

•'Mutual  stipulations  to  that  eflect  v/ill  l»e  api)roved  by  all  the  common 
friends  of  the  belligerents,  and  especially  by  those  whose  intercourse  with 
either  of  them  might  be  interrupted  or  lessened  by  that  sudden  renewal 
of  active  war  which,  technically,  at  least,  might  not  be  unlawful  so  long 
as  the  existing  state  of  affairs  shall  continue. 

"Dkpartmknt  of  State, 

''JVashington,  October  29,  tS70,'* 

Having  read  the  address,  Mr.  Fish  incpiired  whether  each  of  the  gentle- 
men ])resent  was  duly  authorized  to  take  part  in  the  conference.  This 
in([uiry  was  satisfactorily  answered  by  the  production  and  mutual  exami- 
nation of  their  full  powers. 

Owing  to  the  absence  of  the  representative  of  Bolivia,  without  whom 
the  representatives  of  the  other  allies  were  not  by  their  instructions 
authorized  to  proc.eed,  the  eonfereuco  was  adjourned  till  it  should  again 
be  convoked  by  the  Secretary  of  State. 

A  protocol  of  the  first  meeting,  c<mtaining  substantially  what  has  hwAi 
above  stated,  was  signed  by  all  the  members  of  the  conference  j»rt«ient. 

April  11,  1871,  the  conference  reconvened,  the  plenipotentiary  of  Peru 
appearing  also  as  plenipotentiary  ad  hoc  of  Bolivia;  but,  as  he  had  not 
received  authority  from  his  own  government  so  to  appear,  he  anuoun<'ed 
tiiat  he  would  act  in  the  name  of  Bolivia  ad  reftfrendnm^    This  declaration 
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* 
baying  Imhju  liocepted,  the  powan  oonfafred  bj  BoliTift  w«n  ea[liibitoi 

ttiifl  wMre  found  to  1>6  in  due  form.    The  oonferoboe  than  procaeded  todii* 

cnsH  the  articles  of  »ii  nrmistice,  which  were  agfiiml  upon  and  dgaed. 

Hy  tbt*iie  iirticles  'Hhe  aospensian  of  liMtiliUas  exisUng  ^t/Mi*"  k» 
tweeu  Spain  and  the  allied  repablica  was  "eonvertod  into  •  pmmd 
unuiHtice  or  truire/'  which  was  to  '^eontinoe  indeflnltelj*'  imd  oonld  aatbi 
broken  by  any  of  the  belliKerenta  ''aave  in  three  'yean  eller  haTOf 
expresHly  and  explicitly  notitied  the  other,"  throngli  the  Qowwnuamtti 
the  rnite<l  Stati^a,  '*of  its  intention  to  renew  boetilitiee;^  and  it  was  pie- 
vide<l  that  during  the  fontinoaDoe  of  the  anniatloe  nil  reatrieftioes  ta 
neutral  coiumt^rce  which  were  incident  to  a  atnto  of  war  ahonld  esiM. 
The  ratifications  of  the  agreement  were  to  be  ozehanged  at  the  Depart- 
ment of  State  within  four  months,  ihough  a  delay  might  be  granfeadtii 
govonmient  nnable  to  make  the  exchange  within  tiiat  term.  Bat  the  pie- 
ceedings  for  the  exchange  of  rntiHcatious  were  not  to  interfere  with  "tbt 
rontinuution  of  the  conferences  designed  for  the  negotiation  of  a  peacf/ 
It  was  declared  that  the  Secretary  of  State  algneil  the  articlea  "in  tbt 
character  of  mediator/' '        ,  * 

October  10,  1871,  MesHni.  Godoy  and  Freyre,  reapectlTely  r^reaentiBg 
Chile  and  Bolivia,  made  a  writt4?n  reciuest  for  a  three  monthe^eoLtendoaif 
the  time  for  the  exchange  of  the  ratifloations  for  thoee  goTemmenta,  aai 
Mr.  Fn'yn*  asked  for  a  fifteen  months*  extension  for  Pern.  Eonador^  lati- 
iications  bear  date  .lune  17,  1871. 

December  20,  1H71,  Messrs.  Freyre,  Godoy,  Flores,  and  Lopea  Bohsfti 
met  with  Mr.  Fisb,  at  the  latter's  invitation,  in  the  Department  of  State, 
with  a  view  to  negotiate  for  a  deiinitive  peace.  Mr.  Godoy  requested  the 
ad^journnient  of  the  conference  till  some  day  subaequent  to  the  arriyal  of 
the  next  mail  fn»m  South  America,  on  account  of  his  having  recently 
received  information  from  his  government  of  the  sending  of  its  ratifica- 
tion of  the  armistice,  together  with  certain  instructions.  All  present  hav- 
ing agreed  to  Miieh  an  adjoiirnnicut,  the  Se<'retary  of  State  proposed  that 
the  next  nie(>ting  sliould  take  place  .January  10,  1872,  and  this  proposal 
was  accepted. 

The  conference  reassembled  .lanuary  24, 1872,  butatVloumed  on  the  same 
day,  having  failed  to  conclude  a  peace,  owing  to  the  question  aa  to  the 
boinbarduH^nt  of  Valparaiso.  The  following  protocol  was  drawn  np  and 
signed : 

"  Protocol  of  a  conference  held  at  the  Department  of  State  at  Washington, 
on  the  21th  of  January,  1872,  between  the  Secretary  of  State,  the  Siianish 
minister,  and  the  ministers  of  the  allied  republics  of  South  America. 

«  Present :  Mr.  Hamilton  Fish,  Secretary  of  SUte  of  the  Utiited  SUtes; 
Don  .loaquiu  Godoy,  envoy  extraordinary  and  minister  plenipotentiary 
of  Chili;  Don  Manuel  Freyre,  plenipotentiary  of  Bolivia;  Don  Antonio 
Fionas,  ])lonipoteutiary  of  Ecuador;  Don  Manuel  Freyre,  envoy  extraordi- 
nary and  minister  ])lenipotentiary  of  Peru ;  D(m  Mauricio  Lopez  Boberts, 
envoy  extraordinary  and  niinisUir  plenipotentiary  of  Spain. 

**The  conference  having  been  oi>ened  by  the  Secretary  of  State,  and 
before  the  business  for  which  the  conference  had  been  convoked  had  come 
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• 

nnder  consicleration,  the  minister  of  Chile  asked  permission  to  request  that 
it  should  be  stated  in  the  protocol  of  the  conference  that  the  indefinite 
armistice  or  truce  concluded  on  the  lltli  of  April  1871,  between  the  pleni- 
potentiaries of  the  allied  republics  of  the  Pacific  and  the  plenipotentiary 
of  Spain,  in  no  wise  implied  the  reestablishment  of  commercial  lelations 
between  Spain  and  the  aforesaid  republics.  All  the  undersigned  concur- 
ring, it  was  agreed  that,  in  testimony  thereof,  this  incident  should  be 
mentioned  in  the  present  protocol. 

"The  Secretary  of  State  then  expressed  the  hope  of  his  Government 
that,  now  that  the  armistice  h.id  been  signed  by  all  the  powers,  and  the 
ratifications  thereof  been  duly  exchanged  between  Spain  and  three  of  the 
republics,  that  the  representatives  of  the  several  powers  would  find  them- 
selves prepared  to  proceed  to  the  reduction  into  form  and  the  signing  of 
a  definitive  treaty  of  permanent  peace. 

"The  plenipotentiaries  then  proceeded,  at  the  suggestion  of  the  Sec- 
retary of  State,  to  discuss  the  means  of  concluding  a  definitive  peace 
between  Spain  and  the  allied  republics,  which  was  the  special  object  of 
this  meeting. 

"The  minister  of  Spain  said: 

" 'My  government  is  animated  by  an  ardent  desire  to  put  an  end  to  the 
interruption  of  its  relations  with  the  allied  republics  of  the  Pacific.  A 
definitively  concluded  peace,  such  as  completely  to  obliterate  onr  difier- 
ences,  and  tending  not  only  to  draw  closer  the  bonds  of  friendship  and 
good  understanding,  but  to  consolidate  them  by  means  of  treaties  promot- 
ing our  intellectual  and  commercial  interests,  is  the  great  desire  of  my 
government,  for  which  reason  it  aceepte<l,  with  the  greatest  pleasure  and 
with  the  most  sincere  purpose,  the  good  offices  of  the  Washington  cabinet.' 

"  The  minister  of  Chile  replied  as  follows: 

"  *  The  statement  of  the  desires  which  animate  the  Government  of  Spain, 
as  regards  the  restoration  of  peace  with  the  allied  republics  of  the  Pacific, 
just  made  ])y  the  minister  of  that  monarchy,  aftbrds  me  ranch  pleasure. 
Chile,  whose  foreign  and  domc^stic  policy  is,  and  ever  has  been,  character- 
ized by  a  sincere  adhesion  to  peace  and  conciliation,  also  desires  that, 
without  prejudice  to  just  claims,  the  state  of  war  between  the  republics 
of  the  Pacific  and  Spain  may  cease.  A  definitive  peace  would  therefore 
be  the  termination  of  this  negotiation  opened  by  the  friendly  solicitude  of 
the  Washington  cabinet,  if  the  government  of  His  Catholic  Majesty  should 
be  disposed  to  remove  the  obstacle  which  exists  by  making  reparation  to 
that  of  Chile  for  the  bombardment  of  Valparaiso.  I  sciireely  need  say, 
because  it  is  notorious,  that  that  act,  committed  by  the  naval  forces  of 
Spain  against  an  exclusively  commercial  place,  without  any  defenses, 
offended  the  dignity  and  injured  the  interests  of  Chile  in  such  a  manner 
that  to  forget  it  unconditionally  would  be  inconsistent  with  the  just  rights 
of  the  offended  nation.  The  nature  of  the  acts  of  reparatiou  required  is 
sufficiently  well  determined  by  that  of  the  injuries  committed,  and  1  will 
therefore  specify  them,  if  the  miniMter  of  Spain  can  inform  mu  that  his 
government  is  willing  to  make  the  just  settlement  which  that  of  Chile 
requires  as  a  condition  for  the  conclusion  of  a  peace.' 

"The  minister  of  Spain  replied: 

"  *I  regret  that,  notwithstanding  the  earnest  wishes  of  the  Government 
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of  Spain  fur  tho  cdiicliiHion  of  a  definitive  poace,  and  one  which  niayeoi- 
(luco  not  only  to  the  renewal,  but  also  to  tbe  coiuiolidationy  of  the  frkunMy 
rclationH  which  before  the  war  unite<l  it  to  the  allied  republics  of  the 
Pacitl(\  it  iH  impoHsible  for  it  to  accept,  on  a  basis  proposed  by  themiiiii* 
ter  of  (iiilc,  a  diHriiHHion  which  at  tbe  present  time  could  lead  to  m 
boneliciul  result.  I  hopo  that,  nevertheless,  nothing  will  prevent  tJie  con- 
clumon  of  a  dotinitive  ]»eace,  which  will  obliterate  the  last  differences mmI 
satisfy  the  generous  hop(>s  of  the  nations  interested  in  the  conclusion  of 
Huoh  a  peace/ 

"The  minister  ttf  ('hile  rejoined: 

'*' Since  Spain,  as  has  just  been  stated  by  her  plenipotentiary,  is  not 
dispoHed  to  make  reparation  t-o  Chile  for  the  injury  done  her  by  the  bom- 
bardment (»f  Valparaiso,  which  Chile  considers  a  nocesHary  condition  of 
durable  peace,  I  niUHt  say  that  my  cooperation  is  impossible,  and  thit^ 
notwithstanding  the  generous  efibrts  of  the  mediator  and  the  readinea 
witli  which  Chih^  has  sought  to  respond  thereto,  tbe  existing  status  of 
Chile  toward  Spain  will  continue. 

*'  'This  being  the  situation,  I  do  not,  for  my  part,  consider  the  continn- 
ance  of  this  negotiation  an  likely  to  Ic<'id  to  any  satisfactory  result.  Be- 
fore the  HUHpenHion  of  the  conferences,  however,  I  must  here  give  ezprat- 
sion  in  the  name  of  the  (iovernmont  and  people  of  Chile  to  their  gratitade 
toward  the  (lovcrnment  of  the  Tnitod  States  and  its  honorable  repr»> 
sentatives  in  thcNe  ccmferences  for  their  earnest  efforts  in  behalf  of  a 
common  a;xreement.' 

'*'rhe  minJKtor  of  rem  waid: 

•'•The  Peruvian  nation,  actuated  by  the  most  friendly  sentiments,  and 
thinking  that  tlie  time  had  arrived  for  the  termination,  by  means  of  a 
frank  and  sinccire  reconciliation,  of  the  difterences  which  recently  anise 
between  the  allied  republics  of  the  Pacitic  and  Spain,  hastened  to  accept 
the  lVii'n<lly  mediation  of  the  Tnited  States,  and  to  enter  into  arrange- 
HiciitH  with  its  allicH,  not  (»nly  for  the  negotiation  of  an  unlimited  armis- 
tice, hilt  to  the  end  that  a  jx'acr  might  be  made  in  common,  as  solid  and 
durable  as  should  be  maintained  by  (rountries  having  the  same  language, 
origin,  and  customs. 

"  'The  (iovernmeiit  of  Peru  did  not  for  a  moment  doubt  that  tbe  obsta- 
cles which  had  prevented  the  realization  of  peace  woubl  be  easilv  renmved 
after  tlio  time  wliich  had  elapse<l,  iind  when  a  means  of  reparation  could 
be  tlevised  which  ^^oIll<l  he  satisfaj'tory  to  the  dignity  and  the  interests  of 
the  belligerents.  In  the  <*oiirse  of  the  eonferences  which  were  eonfidcu- 
tially  held  alter  tin*  si«;ning  of  the  truce  the  ellbrt  was  made  to  settle  the 
«Hiestion  of  tlM^  bombardinciit  of  Valparaiso  by  all  possible  means;  but, 
all  i'lVorts  having  been  thus  far  iiiiavailing,  we  are  obliged  to  enter  the 
ollieial  i>ath  <»f  negotiation,  where,  as  was  to  be  exi^ectml,  wo  meet  with 
the  same  obstacle,  as  is  seen  by  the  remarks  which  have  just  been  made 
by  the  i)lenipotentiary  of  Chile  and  the  minister  of  Spain.  For  this  rea- 
son 1  must  accei)t  tlie  opinion  of  the  minister  of  Chile  with  regard  to  the 
termination  of  this  negotiation,  and  admit  that,  for  the  present  at  least, 
we  nnist  renouneo  the  hope  of  concluding  a  collective  peaee  with  the 
Spanish  nation,  tlie  Kei»ublic  of  Peru  meanwhile  lemaining  in  tbe  st^iteof 
incb^fmite  truee  negotiated  on  the  11th  of  April  1871,  through  the  esteemed 
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mediation  of  the  Government  of  the  United  States,  and  with  the  justified 
and  solicitous  intervention  of  its  representative  in  those  conferences.' 

*'Mr.  F^eyre  concluded  by  saying  that,  as  the  representative  of  Bolivia, 
he  did  not  he«iitate  to  make  the  same  assertions. 

*^  The  ministt^r  of  Ecuador  said: 

'*'My  government,  like  that  of  Peru,  entertained,  and  still  entertains, 
the  hope  of  a  detinitive  peace.  Thus  it  was  that  on  accepting  the  media- 
tion of  the  United  States  in  the  Lima  protocol  of  September  1, 1868,  the 
envoy  extraordinary  and  minister  plenipotentiary  of  Ecuador  (the 
speaker)  based  his  preference  for  that  mediation  on  the  ground  that  it 
opened  the  door  to  the  restoration  of  peace,  while  the  good  offices  tendered 
by  France  and  England  were  limited  to  the  conclusion  of  an  armistice. 
Thus,  the  Government  of  Ecuador  would  have  been  glad  to  concur  in  a 
collective  peace  which  should  draw  the  veil  of  oblivion  over  the  past  dis- 
agreements and  seal  the  reconciliation  of  uations  bound  to  each  other  by 
the  ties  of  blood.  I^e  this  as  it  may,  a  sister  nation,  to  which  Ecuador  is 
united  by  the  closest  and  most  indestructible  bonds,  not  having  obtained 
the  reparation  without  which  its  government  has  thought,  with  the  recti- 
tude and  sincerity  which  are  characteristic  of  it,  that  peace  would  not  be 
acceptable  to  the  nation  and  would  otfer  no  guarantee  for  the  future,  I 
must  necessarily  confine  myself,  like  the  other  representatives  of  the  alli- 
ance of  the  Pacific,  to  the  truce  concluded  in  common.  I  feel  confident, 
however,  that  the  conciliatory  desires  manifested  by  the  governments 
interested  will  not  be  unproductive  of  good  hereafter,  and  that,  always 
favored  by  the  good  ofhces  of  the  Washington  Cabinet,  the  lofty  design 
which  dictated  them,  and  on  the  accomplishment  of  which  so  many  hopes 
depended,  will  at  length  be  realized.  Meanwhile  1  gladly  perform  the 
duty  of  expressing,  in  the  name  of  my  government,  its  warmest  thanks  to 
the  Government  of  the  United  States  for  the  noble  initiative  taken  by  it, 
as  likewise  to  the  honorable  Secretary  of  State  for  his  generous  efforts 
and  for  his  unvarying  kindness  and  courtesy  throughout  the  course  of 
these  prolonged  negotiations.' 

*'  The  Secretary  of  State  said  that  he  was  not  only  disappointed,  but 
deplored  that  the  difference  between  Spain  and  Chile  seemed  to  be  so  dif- 
ficult of  reconciliation.  The  United  States  hoped  that,  in  view  of  the 
great  changes  which  have  taken  place  in  the  executive  government  of 
Spain  since  the  act  of  which  Chile  complains.  His  Majesty  the  present 
sovereign  of  Spain  might  not  be  held  morally  accountable  for  the  severe 
act  of  his  predecessor  in  the  assault  on  Valparaiso,  but  might  satisfy  the 
natural  sensitivcuc^ss  of  Chile  by  expressing  regret  that  the  government 
of  Isabel  II.  hiid  omitted  to  offer  to  Chile  satisfactory  explanations  on  that 
subject. 

**  It  is  presumed,  also,  that  under  existing  circumstances  the  allied  repub- 
lics of  the  Pacific,  having  unconditionally  accepted  the  mediation  of  the 
United  States  sub8e<|uently  to  the  conferences  at  Lima,  the  protocol  of 
which  bears  date  the  1st  of  September  1868,  and  having,  pursuant  to  thiit 
mediation,  entered  into  an  armistice  with  their  adversary  and  made  an 
earnest,  but  thus  far  unfortunately  unsuccessful,  ettbrt  toward  jointly 
concluding  a  definitive  peace,  may  now  at  least  take  into  serious  con- 
sideration the  expediency  of  framing  separate  treaties  with  Spain.     If  a 
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(lispcMitioii  for  thftt  purpose  ahoold  ttt  may  time  be  entertained,  sod  the 
ftirthar  f^cKMl  ofBcM  of  the  United  Stetee  be  enppoeed  to  be  oeelkil  tovaid 
ite  nccomplishnienty  they  will,  if  desired,  be  efaeerfiillj  bestowed. 

"HaMXLTOH  FI8H9 


"Joaquin  Godot, 

"PlotpelewetoHe  d«  CUIt. 
''Mah^  FBXTRa; 

«<Pliiiipefe»etorle  ib  BelMk 
''Antonio  Florko, 

"PfiMijMfffMtaHe  «M  .AMMdir. 
"Man'l  Fhbybs, 

"PiMiiWfeiieieHe  del  Pm. 
"  Mauricio  Lopxz  RobsbtBi 

Separate  treaties  of  peace  between  Spain  and  the  allied  republics  wen 
after  long  delay  signed  and  ratified,  the  earliest  oonoladed  being  tbow 
with  Pern  and  Bolivia.' 

4.  PLANS  FOR  PERMANENT  ARBITRATION. 

Wo  have  already  referred  to  varioiin  plans  for  the  eatobliabmeiit  of  s 
permanent  s.vHtem  of  arbitration.'  By  Article  LXIII.  of  the  final  art  of 
the  Congress  of  Vieimii  the  States  of  the  Germanic  Confederation  engaged 
"not  t<>  make  war  against  each  other  on  any  pretext,  nor  to  pannietbeir 
differenceH  by  force  of  arms,  l>iit  to  snbmit  them  to  the  Diet,'*  which  woakl 
''attem])t  a  mediatiou  by  means  of  a  commission;''  but  it  was  etipn]st«d 
that  "if  this  shonld  not  succeed,  and  a  juridical  sentence  beoomee  ueees* 
sary,  recourse  shall  be  had  to  a  well-organ ize<l  Auniregal  court  (Au4tri§*- 
linntam),  to  the  decision  of  which  the  contending  parties  are  to  snbmit 
without  appeal." 

By  a  decree  of  the  Diet,  ma<le  at  Frankfort  Octol>er  30.  1834,  provisics 
was  made  for  the  establishment  of  an  arbitral  tribunal,  for  the  pnrposeof 
deciding  upon  any  differences  arising  between  the  States  as  to  the  ioter- 
)»retation  of  the  constitution  of  the  confederation,  or  as  to  the  limits  of 
the  cooperation  accorded  to  the  States  in  the  execution  of  certain  deter- 
minate rights  of  sovereignty.  Each  of  the  seventeen  members  of  the 
ordinary  assembly  of  the  Diet  was  to  name  every  three  years,  from  th* 
State  which  he  represented,  two  eminent  men,  one  from  the  judicial  wi 
the  other  from  the  administrativt^  branch  of  government;  and  from  the 
thirty-four  persons  so  named  as  arbitrat^)rs,  arbitral  judges,  not  to  excerd 

'  Mr.  Mende/.  do  Vigo  to  Mr.  Evarts,  September  12, 1879;  Mr.  Evarts  t» 
Mr.  Mendez  de  Vigo,  September  19. 1871);  Mr.  E.  de  Mnruaga  to  Mr.  Bst- 
ard.  July  1!),  188<>;  Mr.  Bayard  to  Mr.  de  Muruaga.  July  31, 1886;  MS.  nolei 
to  and  from  the  Spanish  legation. 

^  Supra,  I.  iNi2;  II.  2109.  Varicuis  historical  bodies,  such  as  the  Aropbi^ 
tyonic  Council,  the  Supreme  Court  of  the  I'nited  Stat<»s,  and  the  Oermti 
Supreme  Court  at  Leipxig,  are  often  referred  to  as  arbitral  trlbanals.  ^* 
desire  merely  to  call  attention  to  the  fact,  without  ent(>ring  Into  the  qoe>* 
tion  of  diversities  or  analogies.    See  Calvo,  Le  Droit  Int.  4th  ed.  III.  49V 
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eight  Ml  number,  and  iin  nmpire,  were  to  be  cbosen,  in  a  prescribed  man- 
ner, for  the  decision  of  each  difference  as  it  might  arise.' 

September  3, 1880,  representatives  of  Chile  and  Colombia  signed  at  Bo- 
gota a  convention  providing  for  the  submission  of  all  differences  that 
should  arise  between  them  to  the  arbitration  of  the  President  of  the  United 
States,  unless  another  arbitrator  should  be  specially  agreed  upon,  and  for 
tlie  adoption  of  measures  looking  to  the  conclusion  of  similar  conventions 
with  the  other  American  nations.''  December  24, 1880,  a  similar  conven- 
tion was  signed  at  Paris  by  representatives  of  Colombia  and  Salvador, 
with  a  stipulation  suggesting  the  convocation  of  a  congress  of  American 
nations  at  Panama.  The  ratifications  of  this  convention  were  exchanged 
at  Paris  January  7, 1882.  It  was  ofiBcially  proclaimed  in  Colombia  May 
23, 1882,  and  in  Salvador  April  9, 1883.3  By  Article  V.  of  a  protocol  of  a 
Keniioflicial  conference  of  representatives  of  the  Argentine  Republic,  Bo- 
livia, Colombia,  the  Dominican  Republic,  Ecuador,  Mexico,  Peru,  Salvador, 
and  Venezuela  at  Caracas  August  14, 1883,  it  was  <leclared  that,  in  view  of 
**  the  feeling  of  brotherhood  which  ought  to  preside  over  the  international 
relations''  of  the  Spanish-American  republics,  they  should,  ''in  order  to 
render  collisions  with  arms  impossible,  consider  themselves  under  the  obli- 
gation to  establish  arbitration  as  the  only  solution  for  every  controversy 
concerning  their  rights  and  interests  respecting  which  diflerenoes  might 
occur."^ 

In  numerous  recent  treaties  a  clause  has  been  inserted  for  the  arbitration 
of  any  disputes  which  may  arise  as  to  their  interpretation  or  execution. 
Such  a  clause  was  introduced  in  various  treaties  between  Italy  and  other 
powers  when  Mr.  Mancini  was  minister  for  foreign  affairs  of  the  former. 
Thus  a  protocol  of  June  15,  1883,  annexed  to  the  treaty  of  commerce  of 
that  day  between  Italy  and  Great  Britain,  signed  on  the  part  of  the  former 
by  Mr.  Mancini,  provides :  "Any  controversies  which  may  arise  respecting 
the  interpretation  or  the  execution  of  the  present  treaty,  or  the  conse- 
quences of  any  violation  thereof,  shall  be  submitted,  when  the  means  of 
settling  them  directly  by  amicable  agreement  are  exhausted,  to  the  deci- 
sion of  commissioners  of  arbitration,  and  the  result  of  such  arbitration 
shall  be  binding  upon  both  governments."  Provision  was  also  made  for 
the  appointment  of  commissioners.* 

A  similar  protocol  was  annexed  to  the  treaty  of  commerce  between 
Great  Britain  and  Greece  of  November  10,  1886.'' 

A  clause  to  the  same  effect  is  embodied  in  Article  XX.  of  the  treaty  of 
commerce  and  navigation  between  Belgium  and  Denmark  of  June  18, 1895. 

By  a  treaty  between  Spain  and  Peru,  signed  at  Lima  July  16,  1897,  it  is 
stipulated  that  any  questions  arising  between  the  two  countries  shall  be 


•  Br.  and  For.  State  Papers,  XXIII.  1191. 

2  For.  Rel.  1880, 331 ;  1881, 3-6, 114, 122,  a50. 

*For.  Kel.  1883,  236-237.  The  signer  of  this  convention  on  the  part  of 
Salvador  was  Senor  Torres- Caicedo. 

^  Br.  and  For.  State  Papers,  LXXIV.  (1882-1883)  895. 

6  Br.  and  For.  State  Papers,  LXXIV.  75. 

*^Br.  and  For.  State  Papers,  LXXVII.  106.  An  arbitral  clause  may  be 
found  in  a  treaty  between  Spain  and  Sweden  and  Norway,  Id.  LXXVIII. 
843. 
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snbiiiittc'd  to  arbitratiou,  and,  in  CMe  the  contnustiiig  partSaB  ahoald 
be  nnable  to  settle  any  question  in  that  mannor,  to  the  mediatiini  of  a 
friendly  power.' 

Rales  proposed  bj  the  Instttats  of  iBtmatiottal  lav.— The  aabjeet  of  nko 
for  the  regulation  of  the  procedure  of  international  trllniiimla  of  arbitrs- 
tion  was  disf^ussed  by  the  Institute  of  Interaational  Law  at  ita  aeaaioo  at 
Geneva  in  1874,  and  at  its  session  at  the  Hagne  in  1875.  At  tho  latter 
session  provisional  rules  were  adopted.  The  membera  and  asaoelates  of 
the  institute  present  on  this  occasion  were  If.  Aaaer,  ooanaelor  to  the 
ministry  of  foreign  affairs  of  the  Netherlands  and  profeaoor  of  law  at 
Amsterdam;  the  Right  Hon.  Mountagne  Bernard^  of  Oxford;  M.  Beaobra* 
soffy  member  of  the  Academy  of  Soiencee,  8t.  Petenbnrg;  Blnntaebli,  of 
the  University  of  Heidelberg;  Professor  Brooher,  of  the  UniToraity  of 
Creneva;  Dr.  von  Hulmerincq,  a  privy  connoilor  and  profeaaor  at  the 
University  of  Hcidolberg;  David  Dudley  Field,  of  New  Tork;  W.£.Hall, 
of  London ;  M.  de  Martens,  of  the  University  of  8t.  Petarabui^;  If.  Ifoy- 
nier,  of  (ieneva ;  Baron  Neumann,  professor  at  the  University  of  Vienna^ 
member  of  the  Chamber  of  Peers;  M.  de  Pnrien,  member  of  the  Senate  of 
Franco  and  of  the  Institute  of  France;  If. Pierantoni,  profeaaor  at  the 
University  of  Rome,  senator  of  the  Kingdom  of  Italy;  If.  RtvleTy  pro- 
fessor at  tho  University  of  Brussels;  M.  Rolin-Jaeqnemyns,  of  Ghent; 
M.  AHx^rio  Rolin,  of  Ghent;  Sir  Trovers  Twiss,  of  London,  and  Mr.  West- 
lake,  of  London.    The  rules  adopted  were  as  follows: 

"The  Institute,  desiring  that  recourse  to  arbitration  for  the  aettleinent 
of  international  difficulties  should  be  practised  more  and  more  by  civil- 
ized peoples,  hopes  to  contribute  toward  the  realization  of  thia  end  by 
propoHiii^  for  courts  of  arlHtrution  the  following  provisional  rules  of  pro- 
cedure. It  recommends  tlieni  for  adoption,  in  whole  or  in  part,  by  states 
that  may  conolode  agreements  to  arbitrate. 

<'Akt.  1.  The  agreement  to  arbitrate  is  concluded  by  a  valid  interna- 
tional treaty. 

'*  It  may  be  so  concluded : 

**  (a)  Jiy  anticipation,  whether  for  any  and  every  differenoe,  or  for  those 
of  a  certain  class  specially  to  be  designated,  that  may  arise  between  the 
contracting  Htates; 

"(6)  Vox  one  or  more  (litFerences  already  existing, 

''Art.  2.  The  agreement  to  arbitrate  gives  to  each  of  the  contracting 
parties  the  right  to  appeal  to  the  tribunal  of  arbitration  which  it  desig- 
nates for  tlie  decision  of  the  rinestion  in  dispute.  If  the  agreement  to 
arbitrate  does  not  designate  the  number  and  names  of  the  arbitrators,  the 
tribunal  of  arbitration  hIuiII  proceed  according  to  the  provisions  laid  down 
in  the  agreement  to  arbitrate  or  in  some  other  agreement. 

''  If  tliere  bo  no  such  provisitms,  each  of  the  contracting  parties  shall 
choose  an  arbitrator,  and  the  two  arbitrators  thus  appointed  shall  choose 
a  third  arbitrator  or  name  a  tiiird  person  who  shall  appoint  him. 

**H'  the  two  arbitrators  appointed  by  the  parties  cannot  agree  on  the 
dioiee  of  a  third  arbitrator,  or  if  one  of  tlie  parties  refuses  the  coopera- 
tion which,  according  to  the  agreement  to  arbitrate,  he  should  give  to  the 


^  Mr.  Neill  to  Mr.  Sherman,  July  24,  1897,  MS.  dispatches  from  Pern. 


formation  of  the  court  of  arbitration,  or  if  the  person  named  refuses  to 
choose,  the  agreement  to  arbitrate  is  annulled. 

'^Art.  3.  If  in  the  first  instance,  or  because  thoy  have  not  been  able  to 
n^ree  on  the  choice  of  arbitrators,  the  contracting  parties  have  agreed 
that  the  tribunal  of  arbitration  should  be  formed  by  a  third  person  namad 
by  them,  and  if  the  person  named  undertakes  the  formation  of  the  tri- 
bunal, the  course  to  be  followed  shall  depend,  first,  on  the  provisions  of 
tho  agreement  to  arbitrate.  If  there  be  no  such  provisions,  then  the 
third  person  so  named  may  either  himself  appoint  the  arbitrators  or  pro- 
pose a  certain  number  of  persons,  among  whom  each  of  the  parties  shall 
choose.  # 

''Art.  4.  The  following  shall  be  eligible  for  appointment  as  inter- 
national arbitrators:  Sovereigns  and  heads  of  governments,  without  any 
restriction,  and  all  persons  who  are  competent  according  to  the  law  of 
their  country  to  exercise  the  functions  of  arbitrator. 

''Art.  5.  If  the  parties  have  agreed  upon  individual  arbitrators,  the 
incompetency  of  or  the  allegation  of  a  valid  objection  to  one  of  such  arbi- 
trators invalidates  the  whole  agreement  to  arbitrate,  unless  the  parties 
can  agree  upon  another  competent  arbitrator. 

''If  the  agreement  to  arbitrate  does  not  prescribe  the  manner  of  select- 
ing another  arbitrator  in  case  of  incompetency  or  of  the  allegation  of  a 
valid  objection,  the  method  prescribed  for  the  original  choice  must  again 
be  followed. 

"Art.  6.  The  acceptance  of  tho  office  of  arbitrator  must  be  in  writing. 

"Art.  7.  If  an  arbitrator  refuses  the  office,  or  if  he  resigns  after  having 
accepted  it,  or  if  he  dies  or  becomes  mentally  incompetent,  or  if  he  is 
validly  challenged  on  account  of  inability  to  serve  according  to  the  terms 
of  art.  4,  then  the  provisions  of  art.  5  shall  be  in  force. 

"Art.  8.  If  the  seat  of  the  tribunal  of  arbitration  is  not  named  either 
by  the  agreement  to  arbitrate  or  by  a  subsequent  agreement  of  the  parties, 
it  shall  be  named  by  tho  arbitrator  or  by  a  majority  of  the  arbitrators. 

"The  tribunal  of  arbitration  is  authorized  to  change  the  place  of  its 
sessions  only  in  case  the  performance  of  its  duties  at  the  place  agreed 
upon  is  impossible  or  manifestly  dangerous. 

"Art.  9.  The  tribunal  of  arbitration,  if  composed  of  several  members, 
chooses  a  president  from  among  its  own  number  and  appoints  one  or  more 
secretaries. 

"  The  tribunal  of  arbitration  decides  in  what  language  or  languages  its 
deliberations  and  the  pleadings  of  the  litigants  shall  be  conducted  and 
the  documents  and  other  evidence  be  presented.  It  keeps  minutes  of  its 
sessions. 

"Art.  10.  The  tribunal  of  arbitration  sits  with  all  its  members  present. 
It  may,  however,  delegate  one  or  more  of  its  members  or  even  commission 
outside  persous  to  draw  up  certain  preliminary  proceedings. 

**If  the  arbitrator  is  a  state  or  its  head,  a  commune  or  other  corpora- 
tion, an  authority,  a  faculty  of  law,  a  learned  society,  or  the  actual  pres- 
ident of  the  commune,  corporation,  authority,  faculty,  or  society,  tall  the 
pleadings  may  be  conducted,  with  the  consent  of  the  parties,  before  a 
commissioner  appointed  ad  hoc  by  the  arbitrator.  A  protocol  of  such 
pleadings  shall  be  kept. 
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"Art.  11.  No  arbitrator  omn  withont  the  eoDMiit  of  the  Utiganti 

a  substitute  for  himst^lf. 

"Art.  12.  If  the  a^^reement  to  arbitrate  or  a  rabaaqiwnt  a^preemaBt  of 
the  parties  prencribes  the  method  of  procednxa  to  be  fidlowed  bj  tlie  eoert 
of  arbitration  or  preseribes  to  it  the  obeervaiioe  of  m  definite  mod  poiitiTe 
law  of  procedure,  the  tribunal  of  arbitration  mml  eonlbnn  tliorola  If 
there  be  no  such  provision,  the  prooednre  to  be  followed  aliall  be  hmAf 
prescribed  by  the  tribunal  of  arbitration,  wbioh  is  in  aooh  ceae  leqaivsd 
to  conform  only  to  the  rules  which  it  hat  informed  the  peitiee  U  wooM 
observe. 

"  The  control  of  tho  discussions  belongs  to  the  president  of  the  trihnnaL 

"Art.  13.  Each  of  the  parties  may  appoint  one  or  more  penwna  to  rsp- 
resent  it  before  the  tribunal. 

"Art.  14.  Exceptions  based  on  theinoompeteneyof  theerbltrmtorsmiist 
be  taken  before  any  others.  In  case  of  the  silence  of  the  parties  any  latsr 
contestation  is  exc]ude<l,  except  for  cases  of  incompetency  that  have  sub- 
sequently supervened. 

"The  arbitrators  must  pronounce  upon  the  exoeptiona  taken  to  the  in- 
competency of  the  court  of  arbitration  (subject  to  the  appeal  referred  to 
in  the  next  paragraph)  and  must  pronounce  in  accordance  with  the  piovi- 
sions  of  the  agreement  to  arbitrate. 

"There  Hhall  be  no  appeal  from  the  preliminary  Jndgmenta  on  the  ques- 
tion of  competency,  except  in  connection  with  the  appeal  from  the  final 
judgment  in  the  arbitration. 

"In  ca8o  the  doiilit  on  tho  question  of  competency  depends  iip<m  the 
int'^rprc'tution  of  a  clause  of  the  agreement  to  arbitrate,  the  parties  are 
deemed  to  Lave  given  to  the  arbitrators  full  power  to  settle  the  qnestion, 
unlet»8  there  be  a  clause  to  tho  contrary. 

*'Akt.  15.  Unless  there  be  provisions  to  the  contrary  in  the  agreement 
to  arbitrate,  the  tribunal  of  arbitration  has  the  right — 

"  1.  To  determine  the  forniH,  and  the  periods  of  time,  in  which  each 
litigant  must,  by  his  duly  authorize<l  representatives,  present  his  conclo- 
sionii,  support  them  in  fact  and  in  law,  lay  his  proofs  before  the  tribunal, 
connnuuicate  them  to  his  opponent,  and  produce  the  documents  the  pro- 
duction of  which  his  oi>ponent  demands. 

"2.  To  consider  as  conceded  the  claims  of  each  party  which  are  not 
plainly  contested  by  his  opponent,  as  for  instance  the  alleged  contents  of 
documents  which  the  opponent,  without  sufticient  reason,  fails  to  produce. 

"3.  To  order  new  hearings  of  the  parties,  and  to  demand  from  each  of 
them  the  clearing  up  of  doubtful  points. 

"  4.  To  make  rules  of  procedure  (for  the  conduct  of  tho  cose),  to  compel 
the  production  of  evidence,  and,  if  iiecessary,  to  require  of  a  competent 
court  tho  performance  of  judicial  acts  which  the  trilMinal  of  arbitration  i» 
not  qualified  to  perform,  notably  the  swearing  of  experts  and  of  witnesses. 
'  "5.  To  decide  with  its  own  free  judgment  on  the  interpretation  of  the 
documents  produced,  and  in  general  on  the  merits  of  the  evidence  pre- 
sented by  tho  litigants. 

"  The  forms  and  the  periofls  of  time,  nn^ntioned  in  clauses  1  and  2  of  tlie 
present  article  shall  be  determined  by  the  arbitrators  by  a  preliminary 
order. 
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'*  Art.  IB.  Xeither  the  parties  nor  the  arbitrators  can  officially  implead 
other  states  or  third  persons  without  the  special  and  express  authoriza- 
tion of  the  agreement  to  arbitrate  and  the  previous  consent  of  snch  third 
parties. 

"The  voluntary  intervention  of  a  third  party  can  be  allowed  only  with 
the  consent  of  the  parties  who  originally  concluded  the  agreement  to 
arbitrate. 

"Art.  17.  Cross-actions  can  be  brought  before  the  tribunal  of  arbitra- 
tion only  HO  far  as  they  are  provided  for  by  the  original  agreement  to 
arbitrate,  or  as  the  parties  and  the  tribunal  may  agree  to  allow  them. 

'*AuT.  18.  The  tribunal  of  arbitration  decides  in  accordance  with  the 
principles  of  international  law.  unless  the  agreement  to  arbitrate  pre- 
HcriboH  different  rules  or  leaves  the  decision  to  the  free  judgment  of  the 
arbitrators. 

"Art.  19.  The  tribunal  of  arbitration  cannot  refuse  to  pronounce  judg- 
ment on  the  pretext  that  it  is  insufficiently  informed  either  as  to  the  facts 
or  as  to  the  legal  principles  to  be  applied. 

"  It  must  decide  finally  each  of  the  points  at  issue.  If,  however,  the 
agreement  to  arbitrate  does  not  require  a  final  decision  to  be  given  simul- 
taneously on  all  the  points,  the  tribunal  may,  while  deciding  finally  on 
certain  points,  reserve  others  for  subsequent  disposition. 

"The  tribunal  of  arbitration  may  remier  interlocutory  or  preliminary 
Judgments. 

"Art.  20.  The  linal  decision  must  be  pronounced  within  the  period  of 
time  fixed  by  the  agreement  to  arbitrate  or  by  a  subsequent  agreement. 
If  there  be  no  other  provision  a  period  of  two  years  from  the  day  of  the 
conclusion  of  the  agreement  to  arbitrate  is  to  be  considered  as  agreed  on. 
The  day  of  the  conclusion  of  the  agreement  is  not  included,  nor  the  time 
during  which  one  or  more  arbitrators  have  been  prevented,  by  forte 
majeure f  from  fulfilling  their  duties. 

"  In  case  the  arbitrators,  by  interlocutory  judgments,  order  preliminary 
proceedings,  the  period  is  to  be  extended  for  a  year. 

"Art.  21.  Every  judgment,  final  or  ]>rovi8ional,  shall  be  determined  by 
a  majority  of  all  the  arbitrators  appointed,  even  in  case  one  or  more  of 
them  should  refuse  to  concur  in  it. 

"Art.  22.  If  the  tribunal  of  arbitration  finds  the  claims  of  neither  of 
the  parties  justified  it  shall  so  declare  and,  unless  limited  in  this  respect 
by  the  agreement  to  arbitrate,  shall  determine  the  true  state  of  the  law 
with  regard  to  the  parties  to  the  dispute. 

"Art.  23.  The  arbitral  sentence  must  be  drawn  up  in  writing  and  con- 
tain an  exposition  of  the  grouuds  of  the  decision,  unless  exemption  from 
this  be  stipulated  in  the  agreement  to  arbitrate.  It  must  be  signed  by 
each  of  the  members  of  the  court  of  arbitration.  If  a  minority  refuse  to 
sign  it  the  signature  of  the  majority  is  sufficient,  with  a  written  statement 
that  the  minority  refuse  to  sign. 

"Art.  24.  The  sentem-e,  together  with  the  grounds,  if  an  exposition  of 
them  be  given,  is  formally  communicated  to  each  party.  This  is  done  by 
communicating  a  certified  copy  to  the  representative  of  each  party,  or  to 
its  attorney  appointed  ad  hoc. 
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''After  th«*  Kciiteiire  has  Wen  rommunicated  to  the  reprenantatire  or 
Rtt«»rney  of  one  of  the  ]iartieH  it  cannot  l>o  changed  by  the  tribnna]  of 
arhitration. 

*'XoverthelcHA,  the  trihiiual  haM  the  right,  so  long  m»  the  time  limiliof 
the  agre<'nient  to  arbitrate  have  not  expired,  to  <rorrect  errors  in  writio; 
or  in  rerkoniuf;,  even  thoiijrh  neith<'r  of  the  parties  should  suggest  it^  and 
to  complete  the  siMitencc  on  points  at  issue  not  decided,  on  the  snggestion 
of  one  of  the  partieH.  and  after  giving  the  other  party  a  hearing.  An  in- 
tcrpretjition  of  the  Hentence  is  allowahle  only  on  demand  of  both  parties. 

**  Aid.  2r>.  The  M^ntence  duly  pronounced  decides,  within  the  scope  of  its 
ojieration,  the  point  at  issue  hetw«'en  the  parties. 

**Ani.  2*;.  l-Awh  ]»arty  shall  hear  iU  own  costs  and  half  of  the  costs  of 
the  trihiinal  of  arbitration,  without  prejndice  to  the  doclHion  of  thecoart 
as  to  the  indemnity  that  one  or  the  other  party  may  l>e  condemnetl  to  pay. 

'' Art.  27.  The  smtencM'  of  arbitration  Khali  be  void  in  cane  of  thcaroid- 
niice  of  the  a^reomiMit  to  arbitral*,  or  of  an  excress  of  ]>ower,  or  of  proved 
corrn]>tion  of  on«*  of  the  arbitratorn,  or  of  esHcntiai  error.'' 

Boles  proposed  at  the  Columbian  Exhibition  in  1893. — **  Proposed  mles  for  the 
orj^ani/ation  of  an  international  tribunal  of  arbitration,  snhmitted  by 
MeHHrs.  Wni.  Allen  Hutlcr,  Derma n  H.  Katon,  and  Cephan  Brninerd  to 
the  Univrrsal  Peace  Con^^resM  in  ('hiea<;o  in  18$)3. 

**  In  order  to  maintain  )>eaee  between  the  high  cod tmc ting  parties,  they 
agree  as  follows: 

"  KirHt.  If  any  cause  of  com]>]aint  ariM'  between  any  of  the  nations  par- 
ties hereto,  tlie  one  a;;;:ri«*ve(l  >h:ill  give  formal  notice  thereof  to  the  other, 
Hpecifying  in  detail  the  cause  of  complaint  and  the  re<lreH8  whieh  it  seeks. 

'•  Sei-nnd.  The  nation  which  receives  from  another  notice  of  any  eaUKe  of 
com)d:iint  shall,  within  one  month  thereafter,  give  a  full  and  explicit 
answer  thereto. 

''Third.  If  the  nation  <ompluining  and  the  nation  complained  of  do  not 
othcrwlHO,  within  t\xo  months  after  such  answer,  agree  between  them- 
selves, they  shall  each  appoint  thre<'  members  of  a  Joint  commission,  who 
shall  confer  toy:eth»r,  discu>»s  the  ditlerentes,  endeavor  to  reconcile  them, 
and  within  one  month  alter  their  a]>]M)intment  shall  report  the  result  to 
the  nations  appointing  them  respei-tively. 

••  Fourth.  If  the  Joint  commissioners  fail  to  agree,  or  the  nations  appoint- 
ing them  fail  to  ratify  their  acts,  those  nations  shall,  within  twelve  mouths 
after  the  appointment  of  the  Joint  t-omuiission,  give  notice  of  such  failure 
to  the  other  i>arties  to  the  treaty,  and  the  cause  of  complaint  shall  1k' 
refcrnd  to  the  tribunal  of  arbitration,  instituted  as  follows: 

"  1.  Kach  signatory  nation  shall,  within  one  month  after  the  ratification 
of  this  treaty,  transiuit  to  the  other  s  gnatory  naticms  the  names  of  four 
persons  as  tit  to  serve  on  such  tribunal. 

"2.  I'rom  the  list  of  sui'h  ]iersonK.  the  nations  at  any  time  in  controversy 
shall  alternately,  and  as  spcedih*  as  jiossible,  select  one  after  anotln^r  until 
seven  are  selected,  which  seven  shall  constitute  the  tribunal  for  the  hear- 
ing and  decision  of  that  controversy.  Notice  of  each  selection  shall  inune- 
diately  be  given  t<»  th«'  ])ermauent  secretary,  who  shall  at  once  notify  the 
jierson  so  sel«'ct«*<l. 
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'^3.  The  tribunal  thus  constituted  shall,  by  writing  signed  by  the  mem- 
bers or  a  majority  of  them,  appoint  a  time  and  place  of  meeting  and  give 
notico  thereof  through  the  permanent  secretary  to  the  parties  in  contro- 
vcTsy ;  and  at  such  time  and  place,  or  at  other  times  and  places  to  which 
an  adjournment  may  be  had,  it  shall  hear  the  parties  and  decide  between 
them,  and  sueh  decision  shall  be  final  and  conclusive. 

'*  4.  If  either  of  these  parties  fail  to  signify  its  selection  of  names  from 
the  lists  within  one  month  after  a  recpiest  from  the  other  to  do  so,  the 
other  may  select  for  it;  and  if  any  of  the  persons  selected  to  constitute 
the  tribunal  shall  die  or  fail  from  any  cause  to  serve,  the  vacancy  shall  be 
filled  by  the  nation  which  originally  named  the  peraon  whose  place  is  to 
be  tilled. 

''Fifth.  Each  of  the  parties  to  this  treaty  binds  itself  to  nnite,  as  herein 
prescribed,  in  forming  a  tribunal  of  arbitration  for  all  cases  in  controversy 
between  any  of  them  not  adjusted  by  a  joint  commission,  as  hereinbefore 
providtMl,  except  that  such  arbitration  shall  not  extend  to  any  question 
respecting  the  independence  or  sovereignty  of  a  nation,  or  its  equality 
witli  other  nations,  or  its  form  of  government  or  its  internal  affairs. 

''  1.  The  Tribunal  of.Arbitration  shall  consist  of  seven  members,  and  shall 
be  constituted  in  a  manner  provided  in  the  foregoing  fourth  rule;  but  it 
may,  if  the  nations  iu  controversy  ^o  agree,  consist  of  less  than  seven  per- 
sons, and  in  that  case  the  members  of  the  tribnnal  shall  be  selected  jointly 
by  them  from  the  whole  list  of  persons  named  by  the  signatory  nations. 
Each  narion  claiming  a  distinct  interest  in  the  question  at  issue  shall  have 
the  right  to  appoint  one  additional  arbitrator  on  its  own  behalf. 

"2.  When  the  tribunal  shall  consist  of  several  arbitrators  a  majority  of 
the  whole  number  may  act,  notwithstanding  the  absence  or  withdrawal 
of  the  minority.  In  sueh  case  the  majority  shall  continne  in  the  per- 
formance of  their  duties  until  they  shall  have  reached  a  final  determina- 
tion of  the  question  submitted  for  their  consideration. 

**3.  The  decision  of  a  majority  of  the  whole  nnmber  of  arbitrators  shall 
be  final,  both  on  the  main  and  incidental  issues,  unless  it  shall  have  been 
expressly  provided  by  the  nations  iu  controversy  that  unanimity  is 
essential. 

"4.  Theexi)en8esof  an  arbitration  proceeding,  including  the  compensa- 
tion of  the  arbitrators,  shall  be  paid  in  equal  proportions  by  the  nations 
that  are  i)artie8  thereto,  except  as  provided  in  subdivision  6  of  this  article; 
but  expenses  of  either  party  in  the  preparation  and  prosecution  of  its  case 
shall  be  defrayed  by  it  individually. 

''5.  Only  by  the  mutual  consent  of  all  the  signatory  nations  may  the 
provisions  of  these  articles  be  disregarded  and  courts  of  arbitration 
appointed  under  different  arrangements. 

*'  f>.  A  permanent  secretary  shall  be  appointed  by  agreement  between  the 
signatory  nations,  whose  office  shall  be  at  Heme,  Switzerland,  where  the 
records  of  the  tribnnal  shall  be  preserved.  The  permanent  secretary  shall 
have  ])Ower  to  appoint  two  assistant  secretaries,  and  such  other  assistants 
as  may  be  re<juired  for  the  performance  of  the  duties  incident  to  the  j)ro- 
ceedings  of  the  tribnnal. 

''The  salary  of  the  permanent  secretary,  assistiint  secretaries,  and  other 
persons  connected  with  his  offiee  shall  be  paid  by  the  signatory  nations, 
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ont  or  a  fnnd  to  be  provided  for  that  pupOM,  to  wliieli  aaeh  of  radk 
nations  nhall  cod  tribute  in  a  proportion  ooReapoodlnif  to  the  popolitiiB 
of  the  several  nations. 

**  7.  Upon  the  reference  of  any  oontrover^y  to  the  tribunal.  Mid  after  tit 
selection  of  the  arbitrators  to  constitote  the  tribunal  ibr  tlie  heariiig  if 
such  controversy,  it  shall  fix  the  time  within  whioh  tho  oaao,  ooontar  ctsib 
reply,  evidence,  and  arguiuentH  of  the  reapectlvo  partiea  aball  be  aobBifc- 
te4i  to  it,  and  shall  make  rules  regulating  the  pvooeedlnge  nnder  which 
that  controversy  shall  be  heard. 

"8.  The  tribunal  as  first  constituted,  for  the  determiiintion  of  a  eoelie- 
vevsy,  may  establish  general  rules  for  praetloe  and  prooeodin|f  befim  all 
tribunals  assembled  for  the  hearing  of  any  controTeiay  eabmltted  ander 
the  provisions  of  these  artioleH,  which  roles  may  firom  time  to  time  be 
amended  or  changed  by  any  sulisequent  tribonal ;  and  all  each  mles  ahsH 
immediately,  upon  their  adoption,  be  notified  to  the  variona  aignaloiy 
powers. 

**  Sixth.  If  any  of  the  parties  to  this  treaty  ahall  begin  hoetilitiea  againil 
another  party  without  having  first  exhausted  the  meana  of  reconeiliatioa 
herein  provided  for,  or  shall  fail  to  comply  with  the  deeiaiona  of  the  Tii- 
buDul  of  Arbitration,  within  one  month  after  reeeiring  notice  of  the  ded- 
sion,  the  chief  executive  of  every  other  nation  party  hereto  aball  issoes 
pn)olamutiun  declaring  [such J  lioailities  or  failure  to  be  an  inlkwctioa  of 
this  treaty,  and  at  the  end  of  thirty  days  thereafter  the  porta  of  the  natiosi 
from  which  the  proclamation  proceeds  shall  be  closed  against  the  offend- 
ing or  defaulting  nation,  except  upon  condition  that  all  veeaeJs  and  goods 
coming  from  or  l)cl<mging  to  any  of  its  citizens  shall,  om  a  condition,  be 
subjected  to  double  the  duties  to  which  they  would  otherwise  have  been 
subjected,  lint  the  cxcluHion  may  be  at  any  time  revoked  by  another 
pruclaniation  of  like  autliority,  issued  at  the  request  of  the  ofiTending 
nation,  declaring  its  readiness  to  comply  with  this  treaty  in  its  letter  and 
Hpirit. 

''Seventh.  A  conference  of  representatives  of  the  nations  parties  to  this 
treaty  sliall  he  held  every  alternate  year,  beginning  on  the  first  of  Janu- 
ary, at  the  capital  of  each  in  rotation,  and  in  the  order  of  the  signatures 
to  this  treaty,  for  the  purpose  of  discussing  the  provisions  of  the  treaty, 
and  desired  auiendnients  tlieroof,  averting  war,  facilitating  intercourse, 
and  preserving  peace." 

Besolation  adopted  by  the  interparliamentary  conferenos  at  Brussels^  in  188S, 
concerning  the  establishment  of  a  permanent  conrt  of  international  arhitratiaB.— 
In  1889  certain  members  of  tlie  British  and  French  parliaments  formed  at 
Paris  a  parlianuMitary  union,  to  be  composed  of  members  of  the  legislative 
assemblies  of  various  countries,  for  the  purpose  of  considering  que^tioos 
relating  to  the  preservation  of  peace,  and  especially  to  the  development 
of  international  arbitration.  This  association  has,  each  year  since  ito 
formation,  held  a  conference  at  some  city  in  Euro]>e.  At  its  session  at 
Brussels,  in  1895,  it  adopted  the  following  resolution  concerning  the  estab- 
lishment  of  a  permanent  court  of  international  arbitration: 

'*The  interparliamentary  conference,  assembled  at  Brussels,  consider- 
iug  the  fre(}uency  of  eases  of  international  arbitration  and  the  number 
and  extension  of  arbitral  clauses  in  treaties,  and  desiring  to  see  an  inter- 
national justice  and  an  international  jurisdiction  established  on  a  stable 
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basis,  charges  its  president  to  recommend  to  the  favorable  consideration 
of  the  governments  of  civilized  states  the  following  provisions,  which  may 
be  made  the  subject  of  a  diplomatic  conference  or  of  special  conventions: 

'^  1.  The  high  contracting  parties  eonstitnte  a  permanent  conrt  of  inter- 
national arbitration,  to  take  cognizance  of  differences  which  they  shall 
submit  to  its  decision. 

''  In  cases  in  which  a  difference  shall  arise  between  two  or  more  of  them 
the  parties  shall  decide  whether  the  contest  is  of  a  nature  to  be  brought 
before  the  court  under  the  obligations  which  they  have  contracted  by 
treaty. 

*'  2".  The  court  shall  sit  at . 

**  Its  seat  may  be  transferred  to  another  place  by  the  decision  of  a  major- 
ity of  three-fourths  of  the  adhering  powers. 

''The  government  of  the  6tat«)  in  which  the  court  is  sitting  guarantees 
its  safety  as  well  as  the  freedom  of  its  discnssions  and  decisions. 

''3.  Each  signatory  or  adhering  government  shall  name  two  members  of 
the  court. 

"  Nevertheless,  two  or  more  governments  may  nnite  in  designating  two 
members  iu  common. 

**  The  members  of  the  court  shall  be  appointed  for  a  period  of  five  years, 
and  their  powers  may  be  renewed. 

*'  4.  The  support  and  compensation  of  the  members  of  the  court  shall  be 
defrayed  by  the  state  which  names  them. 

"The  expenses  of  the  court  shall  be  shared  equally  by  the  adhering 
states. 

"5.  The  court  shall  elect  from  its  members  a  president  and  a  vice-presi- 
dent for  a  period  of  a  year.  The  president  is  not  eligible  for  reelection 
after  a  period  of  live  years.  The  vice-pr&sident  shall  take  the  place  of  the 
preiiident  in  all  cases  in  which  the  latter  is  unable  to  act. 

''The  court  shall  appoint  its  clerk  and  determine  the  number  of  em- 
ployees which  it  deomvH  necessary. 

"  The  clerk  shall  reside  at  the  seat  of  the  court  and  have  charge  of  its 
archives. 

''0.  The  parties  may,  by  common  accord,  lay  their  suit  directly  before 
the  court. 

'^7.  The  court  is  invested  with  jurisdiction  by  means  of  a  notitication 
given  to  the  clerk,  by  the  parties,  of  their  intention  to  submit  their  differ- 
ence to  the  court. 

"The  clerk  shall  bring  the  notification  at  once  to  the  knowledge  of  the 
president. 

"If  the  parties  have  not  availed  themselves  of  their  privilege  of  bring- 
ing their  suit  directly  before  the  court,  the  president  shall  designate  two 
members  who  shall  constitute  a  trib\inal  to  act  in  the  first  instance. 

"On  the  reciuest  of  one  of  the  parties,  the  members  called  to  constitute 
this  tribunal  shall  be  designated  by  the  court  itself. 

"The  members  named  by  the  states  that  are  parties  to  the  suit  shall  not 
be  a  j»art  of  the  tribunal. 

"The  members  designated  to  sit  cannot  refuse  to  do  so. 

"S.  The  form  of  the  submissiou  shall  be  det-enuined  by  the  disputing 
governnuMits,  and,  in  case  they  are  unable  to  agree  b~  the  tribunal,  or, 
when  there  is  occasion  for  it,  by  the  court. 
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*'Th(tre  may  alno  be  forniiilated  a  oonntcr  case. 

**{).  The  jiidginciit  shall  diMclone  the  reaaoDft  ou  which  it  ia  liaaed,  and 
it  shall  ho  pnmoiiucod  within  a  pcricMl  of  two  iDontha  after  the  cloaunof 
the  (liHciiHsitMiH.    It  shall  be  iiotiHed  to  the  parties  by  the  clerk. 

*'  10.  Karh  party  has  th(>  ri<;ht  to  interpose  an  appeal  within  thne 
months  aftrr  th<*  iiotiticatiou  of  the  Judgment. 

"The  appeal  shall  be  broiiy^ht  Imfore  the  court.  The  members  namfd 
by  tlu'  HtuteH  roncerncd  in  the  litigation,  and  those  who  formed  part  of 
the  tribunal,  cannot  sit  in  tho  appeal. 

*'Tlie  ruHi'  Hhall  proceed  as  in  the  Arst  instance.  The  Jndgment  of 
the  court  hIiuU  1>e  detinitivv.  It  shall  not  be  attacked  by  any  meant 
what8oevi»r. 

'*  11.  The  execution  of  tho  deciHions  of  the  court  is  committed  to  the 
honor  and  ^ood  faitli  of  the  litigating  states. 

''The  court  Hhall  make  a  proper  applicatiiui  of  the  agreements  of  partie* 
who,  in  an  arbitration,  have  given  it  the  means  of  attaching  apacificssDC- 
tion  to  itH  de<'i8ions. 

*'  12.  Tlie  nouiinatiouH  ]>rescribefl  by  article  3  shall  be  maile  within  six 
months  from  the  (^^change  of  the  ratiiicatious  of  the  convention.  They 
shall  be  brought  by  diplomatic  channels  to  the  knowledge  of  the  adheriog 
ptiwers. 

''  The  court  shall  assemble  and  fully  organize  one  month  after  the  expi- 
ration of  that  i)eriod,  whatever  may  be  the  number  of  its  menibc^rs.  It 
shall  proceed  to  the  election  of  :i  president,  of  a  vice-president,  and  of  a 
clerk,  as  well  :is  to  the  foniiulation  of  rules  f(»r  its  interior  regulation. 

**  V,\.  'Vho.  contrai-tiu;;  parties  shall  fonnulate  the  organic  law  of  the 
court.     It  shall  be  an  integral  part  of  the  convention. 

**  11.  Stall's  which  have  not  taken  part  in  the  convention  may  adhen?  to 
it  in  the  onlinary  wav. 

''Their  adht'sion  shall  be  notified  to  the  government  of  the  country  in 
which  the  court  sits,  and  by  that  to  the  other  adhering  governments." 

Proposal  of  the  New  York  State  Bar  AsEOcialion. — The  Har  Association  of  the 
State  of  New  York,  at  its  annual  session  held  in  Albany  January  22,  IfiHi, 
aiipointed  a  coniniittce  to  coiiKider  th(>  sub,jt>ctof  international  arbitration 
and  to  prei)ai-o  a  plan  for  a  tribunal  bet  ween  <ireat  Britain  and  theirnited 
States,  '{'he  counnittce  icfencd  the  matter  to  a  Hulx'ommittee.  which  re- 
])orted  a  plan  fur  a  more  conipn'hensivc  tribunal  than  was  at  tirst  contein- 
]dated.  This  plan  w.is  approvt-d  by  the  full  committee,  and  afterwards, 
at  a  special  meeting  held  in  Albany  April  16, 181M),  was  adopted  by  the 
association.     It  was  as  follows: 

*M''irst.  The  establishment  of  a  permanent  international  tribunal,  to  lie 
known  as  *The  International  Court  of  Arbitration.' 

"Second.  Such  court  to  be  composed  of  nine  members,  one  each  from  nine 
independent  states  or  nations,  such  representative  to  be  a  mendier  i»f  thr 
supreme  or  highest  court  of  the  nation  he  shall  re])res<'nt,  chtisen  by  a 
majority  vote  of  his  associates  becanst^of  his  hi«:h  eharact^T  iMa  publici^t 
and  judge  and  his  recoi^ui/ed  ability  and  irreproachable  integrity.  Each 
judge  thus  selected  to  hold  olbce  during  lift*  or  the  will  of  the  court 
selecting  him. 

"Third.  The  cDurt  thus  cinistitnted  to  make  itsi>wn  rules  of  pr(R*edure. 
to  have  power  to  tix.  its  place  of  sessions,  and  to  change  the  same  from 
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time  to  time  as  circamstances  and  the  convenience  of  litigants  may  sng- 
^est,  and  to  appoint  such  clerks  and  attendants  as  the  court  may  require. 

*' Fourth.  Controverted  questions  arising  between  any  two  or  more  in- 
dependent powers,  whether  represented  in  said  'International  Conrt  of 
Arbitration'  or  not,  at  the  option  of  said,  powers  to  be  submitted  by 
treaty  between  said  powers  to  said  court,  providing  only  that  said  treaty 
Hhall  contain  a  stipulation  to  the  etlect  that  all  parties  thereto  shall  re- 
spect and  abide  by  the  rules  and  regulations  of  said  court  and  conform  to 
what<;ver  determination  it  shall  make  of  said  controversy. 

''Fifth.  Said  court  to  be  opened  at  all  times  for  the  filing  of  cases  and 
counter  cases  under  treaty  stipulations  by  any  nation,  whether  repre- 
sented in  the  court  or  not,  and  such  orderly  proceedings  in  the  interim 
between  sessions  of  the  court,  in  preparation  for  argument  and  submis- 
sion of  the  controversy,  as  may  seem  necessary,  to  be  taken  as  the  rules  of 
the  court  provide  for  and  may  be  agreed  upon  between  the  litigants. 

"Sixth.  Independent  powers  not  represented  in  said  court,  but  which 
may  have  become  parties  litigant  in  a  controversy  before  it,  and  by  treaty 
stipulation  have  agreed  to  submit  to  its  adjudication,  to  comply  with  the 
rules  of  the  court,  and  to  contribute  such  stipulated  amount  to  its  ex- 
penses as  may  be  provided  for  by  its  rules  or  determined  by  the  court.'' 

This  plan  was  embodied  in  a  petition  which  was  duly  presented  to  the 
President  of  the  United  States.  In  tiiis  petition  a  recommendation  was 
made  to  the  etlect  that  negotiations  be  opened  with  Great  Britain,  France, 
Germany,  Russia,  the  Netherlands,  Mexico,  Brazil,  and  the  Argentine 
Republic,  with  a  view  to  the  establishment  of  such  a  tribunal  as  that 
suggeste<l. 

Additional  Notes :  Bering  Sea  Damage  Commiasion. — The  awards  of  this  com- 
mission, amounting  to  $473,151.26,  is  printed  at  page  2131  of  volume  2  of 
this  work.  By  an  act  approved  June  15,  1898,  Congress  made  an  appro- 
priation to  pay  the  sums  awarded,  at  the  same  time  declaring:  "This 
appropriation  is  made  withont  the  admission  that  any  liability  exists 
for  any  loss  of  prospective  profits  to  British  vessels  engaged  in  pelagic 
fur  sealing;  or  for  interest  on  the  sums  awarded  to  Great  Britain,  and 
without  admitting  the  authority  of  the  arbitrators  to  make  any  award 
on  the  basis  of  damages  for  the  arrest  or  detention  of  vessels  not  included 
in  the  submission  contained  in  the  treaty.''  The  money  was  paid  by  the 
Secretary  of  State  of  the  United  States  to  the  British  ambassador  at 
Washington  on  June  16, 1898,  the  ambassador  giving  the  following  receipt : 

"Junk  16,  1898. 
"$473,151.26. 

'•  Received  of  the  Secretary  of  State  of  the  United  States  the  sum  of  four 
hundred  seventy -three  thousand  one  hundred  lifty-one  26/100  ($473,151.26) 
dollars,  in  full  of  the  am(»unt  awarded  by  the  commissioners  appointed 
])ursuant  to  the  stipulations  of  the  convention  of  February  8, 1896,  between 
the  United  States  and  (ilreat  Britain,  providing  for  the  settlement  of  the 
claims  presented  liy  the  latter  against  the  former  in  virtue  of  the  conven- 
tion of  February  29,  1892,  also  in  full  payment  of  the  damages,  which,  by 
agreement  between  the  Secretary  of  State  and  Her  Britannic  Majesty's 
ambassador  at  Washington,  were  determined  by  said  ciunmission  and 
were  found  and  assessed  in  favor  of  the  following  claimants,  to  wit:  James 
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GandiD,  master  of  tbe  Ada,  for  elalm  ftridDg  in  ISSTp  and  tlM  tHaiwaamid 
the  Mack  IHamond  for  olaim  arising  in  VSS6,  tbe  above  pmjtamaU  bifaif 
made  in  accordance  witb  an  act  of  appropriation  approved  Junm  IB^  IM^ 
oDtitied,  'An  act  making  an  appropriation  to  paj  the  Bering  Sea  awariii' 

<*  (Signal)  JUUAK  PADMCDOn.* 


The  Ohstk  Oass. — At  page  1899  of  volume  2  of  tbis  work,  an 
is  givoD  of  tbe  claim  of  Dr.  Cbeek  against  Slam,  npon  which  an  award 
was  made  by  Sir  Nicholas  Haiinen  on  Marob  dl,  1S96.  The  award  was  as 
follows : 

"  Whereas  by  nn  agreement  dated  tbe  6th  day  of  July  1887  betwesn  Hh 
Royal  Highness  Prince  Deva wongse  Varoprakar,  minister  for  foieigaa&ln 
of  His  Majesty  tbe  King  of  Siam,  and  John  Barrett,  minister  reatdentaDd 
consul  general  uf  the  United  States  of  America,  it  wae  agreed  to  raftr 
every  matter  of  dispute,  both  factn  and  law,  brought  into  iaane  betwsen 
tbe  Siamese  Government  Hud  the  estate  of  tbe  late  Marion  A.  Cheek  to  tke 
decision  of  me,  Sir  Nicholas  John  Hannen,  knight,  chief  Jnotioe  of  Hrr 
Britannic  MaJesty^s  supreme  court  for  China  and  Japan;  and 

"Wberetui  in  conformity  witb  Article  III.  of  the  said  agreement  I  Mlfai 
Bangkok  on  tbe  Ist  day  of  February  1898  and  on  nine  onhaeqoent  daft 
and  examined  the  Htatements,  pleadings,  documents,  proofr,  and  other  mst- 
ter  submitted  to  me,  and  aliio  listeueil  to  tbe  arguments  presented  to  mesa 
behalf  of  the  parties;  nnd 

''Whereas  nil  other  preliminary  matters  referred  to  in  the  said  agree- 
mentH  wore  duly  carried  out  by  the  parties.  Now  having  fully  taken  into 
considertion  tbe  Raid  agreement  and  alao  tbe  caB<*8,  eount^r-oaaes,  doon- 
ments,  evidence,  nnd  argunieutH,  and  likewise  all  other  coinmunicatioDS 
made  to  nie  by  the  ]>articH  during  the  progress  of  the  sittings,  and  having 
impartially  and  carefully  examined  tbe  same,  I  have  arrived  at  the  deciHiim 
embodied  in  the  present  award: 

**  Whereas  on  and  after  the  20th  day  of  August  1892  tbe  Siamese  Govern- 
mentHoizod  and  entered  into  possession  of  proi>erty  in  the  poesessionof 
and  under  the  control  of  Marion  A.  Chei^k;  and 

'' WhcreaH  I  am  of  opinion  that  such  seizure  and  entry  into  |MMsessioa 
was  a  violation  of  the  second  article  of  the  treaty  of  1856  between  the 
United  8t:iteH  of  AmtTica  and  the  Kingdom  of  Siani;  and 

*'  Whereas  in  Justification  of  the  said  seizure  and  entry  into  i>ossession  it 
has  been  alleged  that  the  said  Dr.  Marion  A.  Cheek  made  default  in  tbe 
I)erformance  of  certain  ctmditions  of  certain  agreements  maile  b«*tween 
him  and  the  Siamese  Ooverument,  one  of  which  conditions  was  a11ege«i  to 
be  the  payment  of  interest  upon  a  loan  made  by  tbe  Siamese  Government 
i4i  the  said  Dr.  Marion  A.  Cheek  upon  the  31st  day  of  March  of  each  year; 
and 

"Whereas  it  is  necessary  that  before  default  in  tbe  i>erfunnance  of  s 
con<Ution  can  be  proved,  ibe  existence  of  the  condition  in  the  contract 
must  first  be  demonstrated ;  an<l 

''Whereas  I  am  of  opinion  that  it  was  not  proved  to  my  satisfaction  tbst 
the  said  contracts  contained,  or  that  their  w(»rding  necessarily  implied. in 
tbe  minds  of  the  parties  such  a  Goiiditi(»n  as  was  alleged  to  haTe  been 
broken;  and 

''Whereas  it  has  not  been  proved  to  my  satisfaction  that  the  said  Dr. 
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Marion  A.  Cheek  did  make  default  in  the  performance  of  any  other  uf  the 
conditioiiH  alh^god  to  have  been  contained  in  the  said  agreement  so  an  to 
jiiHtify  the  Siamese  Government  in  its  action;  and 

*♦  Whereas  on  the  15th  day  of  July  189  »  the  Siamese  Government  issued 
or  }>erniitted  to  be  issued  an  order  alluded  to  in  the  correspon<l<'nce  and  at 
the  hearing  as  the  Cliieng  Mai  order,  which  was  in  my  opinion  unjustifi- 
able and  which  said  order  was  calculated  to  and  did  greatly  injure  the 
said  Dr.  Marion  A.  Cheek;  and 

*' Whereas  I  am  of  opinion  that  the  estate  of  the  late' Dr.  Marion  A. 
Cheek  should  as  far  as  possible  be  placed  in  the  same  position  as  it  wonld 
have  been  in  had  not  the  Siamese  Government  seized  the  property  in  the 
control  and  [)OsseHsion  of  Dr.  Cheek  in  August  1892  and  ha<l  not  the  said 
government  issued  or  permitted  to  be  issued  the  Chieng  Mai  order,  I  hereby 
award  to  the  estate  of  the  late  Dr.  Marion  A.  Cheek  the  sum  of  ticals 
10(yfT21  (seven  hundred  and  six  thousand  seven  hundred  and  twenty-one) 
as  the  indemnity  to  be  paid  by  the  Siamese  Government  for  the  satisfac- 
tion of  all  claims  referred  to  my  consideration,  and  I  further  award  that 
the  "bill  of  sale  mortgage"  of  the  23d  April  1889  is  now  void,  the  amount 
of  the  loan  together  with  the  interest  for  which  it  was  given,  having  been 
taken  into  account  by  me  in  reckoning  the  sum  due  by  the  Siamese  Gov- 
ernment to  the  Cheek  estate,  and  the  property  by  the  said  bill  of  sale; 
and 

"Whereas  it  was  alleged  by  the  said  Dr.  Marlon  A.  Check  and  by  his 
representatives  that  the  Siamese  Government  had  promised  to  grant  to  the 
said  Dr.  Cheek  the  lease  of  certain  forests  in  the  corresponileuce  and  at 
the  hearing  referred  to  as  "  The  Nan  Forest"  and  compensation  for  the  non- 
fiiltUlment  of  Lhesaid  promise  was  claimed  by  the  Cheek  estate;  and 

•^Whereas  it  was  not  proved  to  my  satisfaction  that  any  such  promise 
was  ever  made,  I  hereby  decide  and  award  that  the  Cheek  estate  shall  not 
recover  anything  from  the  Siamese  Government  upon  this  portion  of  their 
claim.  In  testimony  whereof  this  present  decision  and  award  has  been 
made  in  duplicate  and  signed  by  nw  this  2lst  day  of  March  1898  at  Shanghai 
in  the  Empire  of  China. 

"(Signed)  Nicholas  J.  Hannen. 

"Signed  by  the  said  Sir  Nicholas  John  Hanncn  in  the  presence  of 
"(Signed)  R.  S.  Mansfield, 

"fi".  B.  M,  Acting  Consul- General, 


"MEMORANDUM. 

"I  am  of  opinion  that,  whether  a  breach  of  the  conditions  of  the  agree- 
ment or  mortuage  of  the  23d  day  of  April  1889  ha«l  taken  place  on  the 
20th  of  August  1892  or  not,  the  Siamese  Government  adopted  a  wrong  course 
in  entering  into  possession  of  the  mortgaged  property. 

"There  was,  in  my  opinion,  at  this  time  a  dispute  within  the  meaning  of 
Article  II.  ot*  the  treaty  of  1856,  and  it  was  not  competent  to  one  of  the 
parties  to  this  dispute  to  determine  tliat  its  view  was  the  correct  one,  and 
act  upon  that  view  without  reference  to  the  authorities  of  the  other  party 
to  the  dispute. 

"The  Siamese  Government  was  bound  to  appeal  to  the  United  States 
consul  before  taking  anv  a<'tion  with  regard  to  the  property  in  the  posses- 
sion of  a  United  States  citizen. 

5027— VOL.  5 43 
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**  Tho  uuxt  (luoHtioii  which  I  havo  to  determine  ia  whether  there  hadbeM 
iidrfiiult  made  by  M.  A.  C-heek  in  the  |>erforiUAooe  of  the  coudition#«f 
the  iiiort^.igo  or  in  the  pertonnauce  of  the  couditions  of  the  artirl«4o( 

u^recHMMit. 

'M'ntil  Hiich  default  had  hei*n  made,  hy  the  exprees  terma  of  the  Apts- 
mtMit  M.  A.  Cheek  waH  to  hav(>  the  management  ot  '  the  aaid  teakwood ani 
(dt*phant8,'  that  Ih,  of  the  teakwood aud  elcphanta  uiort|^aged  to  the SiaiMK 

(iovernnirnt. 

'*  Hct'ore  :iiiy  default  iu  thn  performance  of  the  conditions  of  the  agiw* 
inent  or  iuort^a>;e  can  h<^  Haid  to  have  been  made,  it  ia  for  the  party  ulcg- 
lUiZ  the  default  to  prove  that  the  conditions  alleged  to  have  beeu  brukee 

exist  iu  tlie  routnict. 

*'  What  were  t  he  conditionH  aHefj^ed  to  have  «^zi8tc^d  in  the  contract  which 
it  is  Haid  that  M.  A.  Clieek  broke f 

*'  1.  The  pavuieut  of  interest  on  theSLst  of  March  1891  and  on  the3I»t 
of  March  185)2. 

"2.  An  nudertakin^  not  to  Rnhmoit^a^c  any  of  the  property. 

**3.  To  deal  with  the  j»roperty  in  certain  Hpecitied  ways. 

''4.  To  deliver  to  Prince  Warawannakorn  proper  ac*C(>iints. 

**Thesi*  Cfuiditions  I  take  from  Mr.  Carver's  o]>euiu|;  stutementoD  behalf 
of  the  SianicKe  (Jovernnieiit. 

*'Now  none  of  thcMe  conditionH  are  speoilically  coDtaine<l  in  the  agree- 
ment or  in  the  inort^a;{e,  except  tlie  undertaking  to  furnish  propter  accounts 
an  t  with  re^rjird  to  thiH  I  Hnd  that  Dr.  Cheek  furnished  to  the  Priuor 
reaHouably  proper  .iccountH,  and  that  the  Prince  waived  the  productiuD 
of  further  aud  b(?tter  accountH. 

'*  With  regard  to  the  condition  2, 1  do  not  think  that  it  can  be  reosoDsbly 
imported  into  the  a^reenuMit,  and  I  do  not  think  Di*.  Cheek  did  anything 
which  can  bo  construed  into  an  improper  submortgage  of  the  property 
mort«;a^ed  to  the  SiauK'se  Government. 

**  He  endeavored  to  make  that  ]>roperty  liable  to  the  Borneo  Compuoj 
for  thi'  payiu(;nt  of  certain  sums  of  money,  but  those  payments  were  »urh 
as  in  any  casr  would  liave  be<'U  a  lirst  charj^e  upon  the  woo<l. 

•*  The.se  were  payuu'nts  iu  order  to  obtain  possession  of  an<l  convey  the 
wood  to  i?au«^kok  and  sell  it  there,  and  must  necessarily  have  come  o'ut  of 
the  proceeds  i)efore  these  were  handed  over  to  the  Siamese  Government. 

"As  to  condition  3,  I  d<»  not  think  the  Siamese  Government  seriomny 
contend  that  tlK^e  was  any  such  breach  of  it  as  would  have  justi lied  the>ii 
iu  their  course  of  action.  a])art  from  any  other  bn*ache8,  and  X  find  that 
Dr.  Cheek  did  not  deal  with  the  property  in  a  manner  contrary  to  tbf 
agreement.     In  fact,  from  the  h-tter  of  Prince  Nara  to  Dr.  Eaton/aud  the 
wliole  of  the  correspoiidenco,  as  also  from  the  evidence  of  Print'e  Nam 
j;i\ou  before  \\\r.  I  distinetly  canie  to  the  conclusion  that  all  these  alle^^ed 
bnsiches  were  not  in  the  mind  of  the  Siamese  (Government  at  the  time  of 
the  seizure,  aud  it  nevrr  would  have  occurred  to  the  Siamese  Governm«-iit 
to  make  the  seizure  had  the  interest  on  the  loan  been  paid.     The  main, 
aud  until  lately  the  only,  breach  which  the  Siamese  (lovernmeut  relied 
upon  was  the  first  viz,  the  nonpayment  of  interest  on  the  Hist  of  March 
1«IH  and  the  'Mst  of  >iareh  1W«2.  "   That  interest  at  the  rate  of  7*  per  ceut 
per  annum  upon  the  loan  was  payable  is  undoubtedly  one  of  the  conditious 
of  the  nu)rt«ra^e. 

"  It  is  alleged  by  the  Siamese  (iovernnient  that  this  iuterest  was  payable 
on  the  ;>lst  of  March  of  each  vear. 

"  '{'here  is  no  undertakiu;^,  in  so  many  words,  to  do  this  to  be  founil  in  the 
aiireement  or  the  ujortcajiie,  and  the  usual  clause  in  mort)]^a^e8  by  which 
tlio  mortgagor  undertakes  to  pay  the  interest  on  certain  lixed  days  is  uot 
to  be  found  iu  the  docunients. 

**  From  the  evidence  and  from  the  letters  of  the  parties  it  is  evident 
that  Princes  Warawannakorn  ha<l  not  at  the  time  of  enterin;^  into  the  con- 
tract any  distinct  idea  as  to  the  time  at  which  the  interest  was  payable, 
lie  at  lirst  thought  it  should  bo  ]»aid  monthly,  theu  (|Uarterly,  and  tinally 
he  wrote  and  said  that  he  was  willin;;  that  it  should  be  calculated  yearl>- 

^'Frcmi  this  it  is  clear  that  one  party  to  the  a«;reement  did  not  at  the 
time  of  entering  into  it  imaicine  that  the  other  had  promised  to  pay  th«' 
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interest  on  the  Slat  of  March  of  each  year.  There  can  be  no  doubt  that 
tho  other  party,  Dr.  Choek,  never  believed  that  ho  had  made  any  such 
proiiiiso.  It  rcHiiIls  from  this  that  neither  in  the  written  a^eement  or 
the  mortgage,  nor  in  the  minds  of  either  of  the  parties  at  the  time  of 
entering  into  the  contract,  was  there  any  undertaking  to  pay  interest 
under  all  circumstances  on  tho  Slst  of  March  of  each  year. 

*'Ah  no  such  condition  existed,  it  could  not  be  broken,  and  therefore  I 
hold  that  the  Siamese  Government  have  not  proved  that  Dr.  Cheek  made 
default  in  the  performance  of  any  condition  of  the  mortgage  or  agreement 
so  as  to  entitle  them  to  deprive  him  of  the  management  of  tho  teak  wood 
an<l  elephants  and  to  enter  into  possession  of  the  mortgaged  property. 

''The  Siamese  < Government  was  therefore,  in  my  opinion,  wrong  in  its 
construction  of  the  mortgage  and  agreement  and  wrong  in  the  method 
which  it  adopted  of  enforcing  that  view. 

"  Under  these  circumstances  there  can  be  no  doubt  that  the  Chieng  Mai 
order  was  unJustiHable.  Some  portions  of  it  the  Siamese  Government 
have  from  the  beginning,  and  Mr.  Carver  on  their  behalf  at  the  hearing, 
admitted  were  unjustifiable.  I  conceive  that  I  am  entitled  to  take  a  broad 
view  of  that  order  and  not  to  analyze  its  exact  words  and  their  legal 
efl'ect. 

''I  am  bound  to  say  that,  doing  this,  and  taking  into  consideration  the 
nature  of  the  Government  of  Siam  and  my  knowledge  of  Eastern  people, 
I  come  to  the  conclusion  that  the  effect  of  sueh  an  order  mnstiiave  been, 
as  deseril>ed  by  the  witnesses  for  the  Cheek  estate,  a  complete  boycott.  I 
have  arrived  at  these  conclusions  without  any  doubt,  and,  notwithstanding 
the  able  arguments  of  Mr.  Carver,  without  much  difficulty,  bnt  when  I 
come  to  the  question  of  damages  the  case  seems  to  me  to  be  mnch  more 
intricate. 

''1  think  Dr.  Cheek  and  Dr.  Cheek's  estate  have  in  some  cases  claimed 
damages  for  the  same  tiling  twice  over,  and  they  have  claimed  for  some 
thin<::s  which  they  are  not  in  my  opinion  entitled  to  claim  for  at  all.  For 
instance,  the  claim  for  payment  for  Dr.  Cheek's  services  at  a  certain  rate 
per  annum  and  the  claim  for  elephants  lost,  stolen,  or  dead  are  not  in  my 
opinion  maintainable.  The  result  is  that  I  must  arrive  at  the  damages  in 
a  perfectly  different  manner  from  that  adopted  by  Dr.  Cheek  and  his  estate. 

'^I  think  Dr.  Cheek's  estate  is  entitled  to  be  put  as  nearly  as  possible  in 
the  same  position  iis  it  would  have  been  in  had  the  Siamese  Government 
done  nothing  but  had  allowed  tho  agreement  of  April  1889  to  run  its 
course.  I  think  it  may  be  assumed  that  the  agreement  with  the  Borneo 
Company  would  have  been  carried  out  had  not  the  Siamese  Government 
intervened,  and  that  if  that  agreement  had  come  to  an  end  Dr.  Cheek 
would  have  been  able  to  effect  a  similar  agreement  with  the  Borneo  Com- 
pany or  someone  else,  and  upon  this  basis  I  have  endeavored  to  work  ont 
what  would  now  have  been  the  position  of  the  estate. 

**  With  regard  to  the  Nan  Forests,  it  was  for  the  Cheek  estate  to  prove 
that  a  promise  was  given  that  Dr.  Cheek  should  have  a  lease  of  them.  I 
come  to  the  conclusion  from  the  evidence,  oral  and  documentary,  which 
was  laid  before  me,  that  no  snch  promise  has  been  proved.  In  coming  to 
this  conclusion  I  have  not  forgotten  that  the  estate  has  been  deprived  by 
the  death  of  Dr.  Cheek  of  his  direct  evidence  npon  the  subject,  but  I 
think  that  from  the  written  evidence  before  me,  even  if  he  had,  directly 
contnulieted  the  evidence  of  Prince  Devawongse,  I  should  have  come  to 
the  same  conclusion.  He  seems  to  have  paid  Monng  Gnna  25,000  ticals  in 
settlement  of  his  claim,  and  this  amount  must  be  credited  to  the  estate  in 
the  settlement  of  the  acconnt. 

''On  the  last  day  of  hearing,  Mr.  Piatt,  on  behalf  of  the  estate^  asked 
that  to  any  sum  I  should  find  due  to  the  estate  I  should  add  some  substan- 
tial amount  for  the  infringement  of  Dr.  Cheek's  treaty  rights.  I  can 
understand  that  under  some  circumstances  such  a  course  would  be  right: 
but  Mr.  Piatt  described  the  sum  he  claimed  as  in  the  nature  of  a  fine,  and 
in  this  case  there  are  circumstances  which  would  render  it  qnite  unjust 
that  anything  in  the  nature  of  a  fine  should  be  inflicted  on  the  Siamese 
Government. 

"in  the  first  place,  I  am  convinced  that  they  acted  throughout  under  a 
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bona  fide  iniscoiiiu'pt  ion  of  thoir  rif^htB ;  in  the  next  place,  it  is  to  be  obBerred 
thnttlifv  wrn*  at  oiirc  willUi);  to  ftubniit  tlie  whole  quoBtion  to  arbitn- 
tioii,  although  \itu\  they  HtcK>d  upon  their  strict  righta  they  might  bare 
inniHted  on  Dr.  (Hn^kB  proceeding  against  them  in  the  law  oonrtaol  the 
conn  try. 

**  I   think,  thorefons  that  under  all  the  circnmstancea  of  the  ease  do 
'dauiaf^os  in  the  nature  of  a  tine  can  be  claimed  Against  the  Siamese  Gor- 
tTnnient  for  the  breach  of  the  treaty  rights  of  Dr.  Cheek,  which  the  gov- 
ernment in  my  opinion  coinniittrd. 

"I  think  that  tlie  ('heek  eHtatf;  is  entitled  to  be  paid  for  the  costs  of 
recovering  the  ainonnt  which  I  find  is  dne  to  it.  Dr.  Cheek  estimated 
tliese  at  'A  ]>er  eont  cm  the  amount^  and  this  is  the  sum  which  I  purpose  to 
allow  the  cHtate  nndcr  this  head. 

I  do  not  think  that  anything  should  ho  allowed  for  tho  depreciation  in 
the  valne  of  silver.  It  is  iniposHitde  to  say  to  what  xtent  this  depreciation 
in  tho  value  of  silver  lias  been  the  oanse  of  the  increase  in  the  price  of 
teak  in  theHi*  latt^T  years^  and  my  nu*thod  of  arriving  at  the  position  of 
the  ('ht>ek  estate  makoH  Knch  a  <>laim  inappropriate.  I  append  an  aceoiint 
Hliowiug  the  method  by  which  I  arrive  at  the  amount  due  to  the  Check 
estate  as  at  the  31st  of  March  1SU8. 

•M feigned)  Nicholas  J.  Hannex. 

*' Shanghai,  LM,  3,  'IW. 

•'THK  ACrOUNT. 

^Mn  this  account  I  have  asMnmed  that  Dr.  (;heek,  or  his  estate,  wonld  have 
been  able  to  work  down  on  an  average  Sy(NK)  logs  a  year.  It  is  the  aversige 
of  the  'A  years  previous  to  and  sabHcqiieut  to  the  seizure: 


So. 
S.^.sn„      >•;««.       Kx,M.,,H,MM.r       Tutalox.   I  ProcoedBof sale. 


Selling     ; 
com-  "Set  pn>- 


^                                 ^  _ 

/••.«.      Tfx.      7V*.            Tt:if.        '  Pikat.        Jf*.  Tes.        '         J«. 

•l»2-Hy  ..      7,.V»7     H.  :U//45-    6.2:>       47. 29:^.75         4i— 238. 360. 50  ,  5,959—        1K5,J07.:.'» 

I'ihif.  TicM. 

9:i  04  ..    10.  (M)0     U               -10.51)      lO.'i.  000—         4i-3ir>.000—  7,875—       202.125- 

"94  H5..      7,2.V)      \\                  10..^o       70.177.50         5J -279. 317.50  6,982.9a        196. 1. ".'.'7 

■0.')l>0..      8. 0(H»     2                 -   14     -      112.  IWO—                  :i:J6.  OlK)  —  8.400—        215.ft.'0- 

■IHMI7  ..      8.  mX)     2                 r  14    -      IIJ.  (M)0_          7  .-:iJ»2.  WW  —  9.80»»  —        270.200- 

07  9.^..      H.  O'tO     2                -^U  -        112.  WM»—        10=896,000—  22.400—        761. 60-)- 

I 

**Amonnt  of  principal  and  interest  due  at  end  of  sea- 
son    1. 013, 670 

•'From  this  must  he  deducted  the  sum  of  ticals,  i?5,0tX», 

p:iid  hy  Dr.  Cheek  to  Moung  (J una 25,  000 

1«S.  «i7o 

"Amount  of  net  ju-oceeds 185.  107 

"Less  ^  profit,  at  ticals  5  per  log 12,  tUl 

172,  m 


"Principal  and  int<?ro8t  due  at  end  of  season  *92-03 81tK  174 

**A(ld  interest  up  to  eml  of  season  *!>3-JM 61.  -U^ 


'^Vmonnt  of  principal  and  interest  due  at  end  of  sea.son  '93-94..     ^77. 3,^7 

"  Net  proceeds  of  sales 202. 12,"> 

*'  Less  ^  prolit,  at  ticals  5  per  log 16.  kVA\ 

ia->,4.v» 


*^  Principal  due  at  end  of  season  'O.MU (»9l,  *'iJ8 

'*Add  intere.'^t  to  end  <»f  season  *JM-1C> 51.  M»4 


"Amount  of  principal  and  interest  due  at  end  of  season  *94-95  ..     743,822 
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''  Net  proceeds  of  sales 196, 157 

"  Less  \  ])rofit,  at  tirals  5  per  lo^ 12,  091 

184,066 
*'  But  in  order  to  have  8,000  logs  brought  down  next 
season    Dr.  (;)heek  would  have  to  retain  sufficient 
ready  money  to  pay  for  3,000  logs,  beside  those  in 
hand,  say,  at  ticals  14  per  log 42, 000 

'*Leavin«^  to  be  paid  oft*  principal 142,  066 


**l*riuci]>al  due  at  end  of  season  '94-95 601,756 

** Add  interest  to  end  of  season  '95-96 45, 131 


'* Principal  and  interest  due  at  end  of  '95-96 646,887 

"Net  proceeds  of  sales 215,600 

"  Less  -k  profit,  at  ticals  5  per  log 13, 333 

'*And  cash  for  purchase  of  4,(X)0  logs  next 

season 56, 000 

69, 333 

146,267 


**  Principal  due  at  end  of  season  '95-96 500,620 

*'Add  interest  duo  at  end  of  '96-97 37,546 

**  Principal  and  interest  due  at  end  of  season  '96-97 538, 166 

"  Net  i)r<)cecd8  of  sale 270, 200 

'^  Less  ^  profit,  at  ticals  (>  per  log 16,000 

*'  CaHh  for  purchase  4, 000  fresh  logs  next  seji- 

80U,  at  14  ticals  per  log 56, 000 

72, 000 

198,200 


"Princi])al  due  at  end  of  soason  '96-97 339,966 

*S\dd  interest  due  at  end  of  season  '97-98 25,497 


**  Amount  of  principal  and  interest  due  at  end  of  season  '97-98..     365, 463 

*^\et  proOeeils  of  sale 761,600 

"Less  I  profit,  at  ticals  10  per  log 80,000 

681, 600 


"  Balance  in  favor  of  Dr.  Cheek  at  end  of  season  '97-98 316,  137 

"The  mortgage  will  therefore  have  been  more  than  paid  oft*  by 
end  of  season  '97-98,  and  all  the  mortgaged  property  will  be 
released,  including  the  1,843  logs  still  to  come  down^  which 
have  been  scdd  to  the  Chinese,  the  net  proceeds  of  which  may 
be  estinuited  at 170,000 

"Put  had  the  Sianiese  Government  not  interferred  the  business 
would  now  be  a  nourishing  one,  whereas  it  is  not  now  a  going 
concern. 

"For  the  differenie  between  the  i»resent  state  of  the  business, 
and  what  it  would  have  been  at  the  end  of  season  '97-98,  I 
allow 200,000 

"For  costs  of  recovering  ticals  ()86, 137,  at  3  per  cent 20, 584 


"Total  amount  due  as  daniages  from  the  Siamese  (iovennueut  to 
the  Cheek  estate ticals..     706,721 

'•The  agreements  of  1889  and  181K)  should  be  considered  at  an  end  under 
clause  9,  and  all  the  mortgaged  property  must  be  taken  as  released  from 
the  mortgage  which  has  now  become  void  under  the  proviso  in  the  bill  of 
sale. 
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"  [The  property  releaaed  Arom  the  mortgMe  will  of  oomae  not  faNhii 
the  1,843  baUnoe  of  logs  on  hand  in  Aofiut  iBBfl;  for  whioh  Ili»v»  allvtil 

tioalfl  170,000.] 

**  (Signed)  KusHOUkB  J. 

"Shanoiiai,  March  21, 1886.'' 


The  Oofta  Bloa-Vloangiuui  Bonadaiy:  Owml  ^'*»**^t*>  Awai&— It  Mi 
1968  of  volume  2  of  this  work  we  referred  to  the  fiuit  thmit  piooendliip 
had  began  under  a  convention  between  Costa  Riea  and  HicmrmgaB,  cis- 
oluded  on  April  8, 1886,  for  the  demaroation  of  the  boondarj  befewwa  tti 
two  republics.  The  commissioners  harlng  disAgtead,  the  Frwident  d 
the  United  States  named  as  engineer-ompire  Gen.  £•  P.  AUcumd^f  wks 
rendered  the  following  award : 

"8ah  JuAir  Dbl  Nobtb,  NiOA&aauAf 

**Stptmmktr  30, 18S7. 
''  To  ihe  Cammi8»ion8  qf  IAmU$  of  Co9ta  JNea  oiMi  moarmgma. 

**  Gkntlkmbn  :  In  pursuance  of  the  duties  assigned  me  by  my  eonmii- 
sion  as  engineer- arbitrator  to  your  two  bodies,  with  the  power  to  dedds 
flniilly  any  points  of  difference  that  may  arise  in  traoing  and  marking  eat 
the  boundary  line  between  the  two  republics,  I  haTe  glyen  oaveftil  stodj 
and  consideration  to  all  arguments,  coanter  argnmenta,  mapa,  and  does- 
meuts  Bnbmitte<l  to  me  in  the  matter  of  the  proper  location  of  the  initisl 
point  of  the  said  boundary  line  npon  the  Caribbean  eoaat. 

**  The  conclusion  at  which  I  have  arrived  and  the  award  I  am  abont  ts 
make  do  not  accord  with  the  views  of  either  commission.  So,  in  deference 
to  the  very  excellent  and  earnest  arguments  so  faithfblly  and  loyallj 


>  See,  generally,  as  to  arbitration,  Mr.  Fish,  Sec.  of  State,  to  Messrs. 
Pluinnier  and  Lnkous,  December  17,  1875,  MSS.  Dept.  of  States;  AddreM 
to  the  People  of  the  United  States,  February  22, 1850,  Sumner's  Works, 
11.393;  Sunnicr'H  True  (Jrandeur  of  Nations,  Sumner's  Worka,  XV. 273; 
De  la  creation  d'un  code  de  droit  international  et  do  I'institation  d'on 
haut  tribunal,  par  M.  Patrice  Lurroque;  Bellaire,  l^tude  historiqiie  snr  les 
arbitra«;(;8,  in  .Journal  deH  P.conomistes,  1872,  p.  417;  Geflfcken,  Recueil 
des  traiti'a  et  eouventiona,  II.  1870-1878,  p.  209;  Arbitration,  by  F.  R. 
Coudert,  Harper's  Magazine,  November  1893,  p.  918;  Les  Trait^s  d'arbi- 
trage  permanent  entre  poiiples,  ])ar  lllmile  Amand,  1895;  Report  of  Com- 
mittee on  International  Law,  American  Bar  Association,  August  20, 1896^ 
on  International  Arbitration;  £H8ai  sur  TOrganisation  de  Parbitrage 
international,  ni<^moire  aux  puissances,  par  Le  Chevalier  Deacampfs 
s^natcnr  cle  lielij^iqne,  pn'Hi<1ent  dePrnion  interparlementaire  (Bmxelles, 
1896);  Patriotism  and  International  Brotherhood,  a  baccalaureate  addrese 
delived  by  .James  Hurrill  Angell,  LL.D.,  June  23, 1896  (published  by  tbe 
University  of  Michigan,  1806) ;  Annnal  Message  of  l*resldent  Grant,  1873; 
Annual  Message  of  PreHi<lent  Arthur,  1882;  Reports  of  Lake  Mohonk 
Conference  on  International  Arbitration,  18{t5, 1896, 1897. 

For  the  project  of  Henry  IV.  of  France  for  an  international  tribunal, 
see  Memoires  de  Sully,  liv.  XXX.  See  aUo,  Abb6  St.  Pierre's  Projet  do 
Pais  perpi^tuelle ;  Kant's  Essai  snr  la  Paix  perp^tnelle;  Saint  Simon^- 
R^^organisiition  de  la  So(^i^'t<S  europ<^enne ;  (.^hateaubriand,  Ck^nie  du  Chriss 
tianisme,  II,  271,  quoted  by  Mr.  L.  Oncar  Kubus,  The  JiaiUm,  Joly  2, 189& 
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urged  by  each  oommission  for  its  respective  side,  I  will  indicate  briefly 
my  lino  of  thought  and  the  considerations  which  have  seemed  to  me  to  be 
paramount  in  determining  the  question ;  and  of  these  considerations  the 
principal  and  the  controlling  one  is  that  we  are  to  interpret  and  give 
effect  to  the  treaty  of  April  15,  1858,  in  the  way  in  which  ii  was  mutually 
understood  at  the  time  hy  its  makers. 

**  Each  commission  has  presented  an  elaborate  and  well-argued  conten- 
tion that  the  language  of  that  treaty  is  consistent  with  its  claim  for  a 
location  of  the  initial  point  of  the  boundary  line  at  a  place  which  would 
give  to  its  country  great  advantages.  These  points  are  over  six  miles 
apart,  and  are  indicated  on  the  map  accompanying  this  award. 

**The  Costa  Rican  claim  is  located  on  the  left-hand  shore  or  west  head- 
land of  the  harbor;  the  Nicaragnan  on  the  east  headland  of  the  mouth  of 
the  Taura  branch. 

"  Without  attempting  to  reply  in  detail  to  every  argnment  advanced  by 
either  side  in  support  of  its  respective  claim,  all  will  be  met  and  snfH- 
ciently  answered  by  showing  that  those  who  made  the  treaty  mutually 
imderstood  and  had  in  view  another  point,  to  wit,  the  eastern  headland  at 
the  mouth  of  the  harbor. 

''It  is  the  meaning  of  the  men  who  framed  the  treaty  which  we  are  to 
seek,  rather  than  some  possible  meaning  which  can  be  forced  upon  isolated 
words  or  sentenccM.  And  this  meaning  of  the  men  seems  to  me  abundantly 
plain  and  obvious. 

''This  treaty  was  not  made  hastily  or  carelessly.  Each  state  had  been 
wrought  up  by  years  of  fruitless  negotiations  to  a  state  of  readiness  for 
war  in  defense  of  what  it  considered  its  rights,  as  is  set  forth  in  article  1. 
In  fact,  war  had  actually  been  declared  by  Nicaragua  on  November  25, 
1857,  when,  through  the  mediation  of  the  Republic  of  Salvador,  a  final 
effort  to  avert  it  was  made,  another  convention  was  held,  and  this  treaty 
resnlti'd.  Now,  we  may  arrive  at  the  mutual  understanding  finally  reached 
by  its  framers  by  first  seeking  in  the  treaty  as  a  whole  for  the  general  idea 
or  scheme  of  compromise  upon  which  they  were  able  to  agree.  Next,  we 
muHt  see  that  this  general  idea  of  the  treaty  as  a  whole  harmonizes  fully 
with  any  dencription  of  the  line  given  in  detail,  and  the  proper  names  of 
all  the  localities  used,  or  not  used,  in  connection  therewith,  for  the  nonuae 
of  some  names  may  be  as  significant  as  the  nso  of  others.  Now,  from  the 
general  consideration  of  the  treaty  as  a  whole  the  scheme  of  compromise 
stands  out  clear  and  simple. 

''  Costa  Rica  was  Jbo  have  as  a  boundary  line  the  right  or  southeast  bank 
of  the  river,  considered  as  an  outlet  for  commerce,  from  a  point  3  miles 
below  Cjistillo  to  the  sea. 

''Nicaragua  was  to  have  her  prized  'sumo  imperio'  of  all  the  waters  of 
this  same  outlet  for  commerce,  also  unbroken  to  the  sea. 

"It  is  to  l>e  noted  that  this  division  implied  also,  of  course,  the  owner- 
ship by  Nicaragua  of  all  islands  in  the  river  and  of  the  left  or  northwest 
hank  and  headland. 

"This  division  brings  the  boundary  line  (supposing  it  to  be  traced 
downward  along  the  right  bank  from  the  point  near  Castillo)  across  both 
tfie  Colorado  and  the  Taura  branches. 

"  It  car  not  follow  either  of  them,  for  neither  is  an  outlet  for  commerce, 
as  neither  has  a  harbor  at  its  mouth. 
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It  miiHt  follow  tho  rematuiug  branch,  the  oue  oallad  the  l/ower  Sao 

Juaii,  tlirouKli  it8  hurhor  aud  iuto  the  sea. 

"Tho  natural  t<Tiiiiiiii8  of  that  line  is  the  right-hand  headland  of  tbc 
harbor  mouth. 

**  Next  let  us  note  tho  language  of  description  used  in  the  treaty,  tellio/! 
whenoo  the  lino  ih  to  start  and  how  it  is  to  run,  leaving  «iat  for  the  moment 
tho  proper  name  applied  to  thi^  initial  point.  It  is  to  atart  'utthe  mouUi 
of  the  river  iSaii  .liian  do  Nieara;;ua,  and  shall  continue  following  the  rijrbt 
hank  of  tho  said  river  to  a  point  three  English  miles  from  Castillo  Viejo.' 

**  ThiH  languaf;c  Ih  evidently  carefully  considered  and  precise,  aud  there 
is  but  one  starting  point  possible  for  sach  a  line,  and  that  is  at  the  right 
headland  of  the  bay. 

'*  Lastly,  wo  come  to  the  proper  name  applied  to  the  starting  point) 
<the  extremity  of  I'uiita  dr  Castillo.'  This  name  Punta  de  Castillo  dort 
not  appear  upon  a  single  one  of  all  the  original  maps  of  the  bay  of  San 
Juan  which  have  been  presented  by  either  side,  and  which  seem  to  inclade 
all  that  were  ever  published  before  the  treaty  ordince.  This  is  a  siguiii- 
cant  fact,  ami  its  meaning  is  obvious.  Punta  de  Castillo  must  have  heeu, 
and  must  have  remained,  a  point  of  no  importance,  political  or  comnier- 
ciai,  otherwise  it  could  not  posMibly  have  so  utterly  escaped  note  or  men- 
tion upon  the  maps.  This  agrees  entirely  with  the  characteristics  of  the 
mainland  aud  the  headland  on  the  right  of  the  hay.  It  remains  until  to- 
day obscure  and  uiioccMipird,  except  by  the  hut  of  a  lishenuan.  But  the 
identitieation  of  the  locality  is  still  further  put  beyond  all  question  by  the 
incidental  mention,  in  another  article  of  the  treaty  itself,  of  the  name 
Punta  de  Cjistillo. 

**  In  Article  V.  fostsi  Kica  agrees  temporarily  to  perndt  Nicaragua  tour««- 
(N)sta  Itica's  side  of  the  harbor  without  payment  of  port  dues,  and  the  name 
Tiinta  de  (-nstillo  is  plainly  applied  to  it.  Thus  we  have,  concurring,  the 
general  idea  of  eomproniise  in  tho  tre:)t.y  as  a  whole,  the  literal  descriptiou 
of  the  line  in  detail,  and  the  veritieation  of  the  name  applied  to  the  initial 
point  by  its  ineidental  mention  in  another  portion  of  the  treaty,  and  by 
th(^  j'onenrrent  testimony  of  every  map  maker  of  every  nation,  both  before 
the  treaty  and  sinee,  in  excluding  this  name  from  all  other  portions  of  the 
harbor.  This  might  seem  to  be  sutticient  argument  upon  the  subject,  but 
it  will  ]>re8e.nt  the  wliole  situation  in  a  still  clearer  light  to  give  a  brief 
explanation  of  the  locnl  geogr:i]>hy  and  of  one  special  peculiarity  of  thii* 
Hay  of  S:in  .luan. 

*•  The  great  t'ejitun-.  in  tin*  local  geography  of  this  bay,  since  our  earliest 
acconnts  of  it,  has  been  th(^  existence  of  an  island  in  its  outlet,  called  on 
some  early  maps  the  island  of  San  .luan.  It  was  an  island  of  such  im|H>r* 
tauce  as  to  have  betMi  mentiontMl  in  1S20  by  two  distinguished  authors, 
(pioted  in  the  Costa  liican  reply  to  Nicaragua's  argument  (page  12),  and  it 
is  an  island  to-day,  and  so  ap}>ears  in  the  map  accompanying  this  award. 
The  peculiarity  of  this  bay,  to  be  noted,  is, that  the  river  brings  down 
very  little  water  during  the  annual  dry  season.  When  that  happens,  par- 
ticularly of  lat*^  3'ears,  sand  bars,  dry  at  all  ordinary  tides,  but  Hubmer^ed 
more  or  less  and  broken  over  by  the  waves  at  all  high  ones,  are  formed, 
frotpiently  reaching  the  adjacent  headlands,  so  that  a  man  might  cro^M 
dry-shod. 
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'*  Now,  the  whole  claim  of  Costa  Rica  in  based  upon  the  assnmptiou  that 
on  April  15, 1858,  the  date  of  the  treaty,  a  connection  existed  between  the 
isluud  and  the  eaHtern  headland,  and  that  this  converted  the  island  into 
mainland,  and  carried  the  initial  point  of  the  boundary  over  to  the  western 
extremity  of  the  island.  To  this  claim  there  are  at  least  two  replies, 
either  one  seeming  to  me  conclusive. 

'*  First,  the  exact  state  of  the  bar  on  that  day  can  not  be  detinitely 
proven,  which  would  seem  to  be  necessary  before  drawing  important  con- 
clusions. 

'*  However,  as  the  date  was  near  the  end  of  the  dry  season,  it  is  most 
probable  that  there  was  such  a  connection  between  the  island  and  the 
eastern  Costa  Kican  shore  as  has  been  described.  But  even  if  that  be 
true,  it  would  be  unreasonable  to  suppose  that  such  temporary  connection 
could  operate  to  change  permanently  the  geographical  character  and  polit- 
ical ownership  of  the  island.  The  same  principle,  if  allowed,  would  give 
to  Costa  Kica  every  island  in  the  river  to  which  sand  bars  from  her  shore, 
had  made  out  during  that  dry  season.  Hat  throughout  the  treaty  the 
river  is  treated  and  regarded  as  an  outlet  of  commerce.  This  implies  that 
it  is  to  be  considered  as  in  average  condition  of  water,  in  which  condition 
alone  it  is  navigable. 

*^  But  the  overwhelming  consideration  in  the  matter  is  that  by  the  use 
of  the  name  of  Punta  de  Castillo  for  the  starting  point,  instead  of  the 
name  Punta  Aremis,  the  makers  of  the  treaty  intended  to  designate  tlie 
mainland  on  the  east  of  the  harbor.  This  has  already  been  discussed,  but 
no  direct  reply  was  made  to  the  argument  of  Costa  Kica  quoting  three 
authors  as  ajiplying  the  name  Punta  de  Castillo  to  the  western  extremity 
of  the  before  mentioned  island,  the  point  invariably  called  Point  Arenas 
by  all  the  naval  and  other  officers,  surveyors,  and  engineers  who  ever 
mapped  it. 

''These  authors  are  L.  Montufar,  a  Guatemalan,  in  1887;  J.  D.  Gamez, 
a  Nicaraguau,  in  1889,  and  £.  G.  Squier,  an  American,  date  not  given 
exactly,  but  subsequent  to  the  treaty.  Even  of  these,  the  last  two  merely 
used,  once  each,  the  name  Punta  de  Castillo  as  an  alternate  for  Punta 
Arenas.  Against  this  array  of  authority  we  have,  first,  an  innumerable 
number  of  other  writers  clearly  far  more  entitled  to  confidence;  second, 
the  original  makers  of  all  the  maps,  as  before  pointed  out,  and  third,  the 
franiers  of  the  treaty  itself,  by  their  use  of  Punta  de  Castillo  in  Article  V. 

**  It  must  be  borne  in  mind  that  for  some  years  before  the  making  of  this 
treaty  Punta  Arenas  had  been  i)y  far  the  most  important  an<l  conspicuous 
point  in  the  bay.  On  it  were  located  the  wharves,  workshops,  offices,  etc.. 
of  Vanderbilt's  great  transit  company,  conducting  the  throngh  line  from 
New  York  to  San  Francisco  during  the  gold  excitement  of  the  early  fifties 
Here  the  ocean  and  river  steamers  met  and  exchanged  passengers  and 
cargo.  This  was  the  point  sought  to  be  controlled  by  Walker  and  the 
filibusters. 

''The  village  of  San  Juan  cut  no  figure  at  all  in  comparison,  and  it 
would  doubtless  be  easy  to  produce  by  hundreds  references  to  this  point 
as  Punta  Arenas  by  naval  and  diplomatic  officers  of  all  prominent  nations, 
by  prominent  residents  and  officials,  and  by  engineers  and  surveyors  con- 
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•Uotly  iDvestigating  the  oaiiaI  problem,  and  all  hAvin^  a  penonal  kneiH- 
edgo  of  the  l(»ca1ity. 

*'  In  view  of  all  these  circiiroBtuioeay  the  Jealonaj  with  which  each  ptf<y 
to  the  treaty  defined  what  it  gave  ap  and  wh*t  it  kept^  the  pcomiBeMt 
and  importance  of  the  locality,  the  cononmnoe  of  all  the  original  map 
in  the  name,  and  its  universal  notoriety,  I  flndl  it  impoeaible  to  eonetift 
that  Nicaragua  had  conceded  this  extensiye  «nd  important  territmyti 
Costa  Rica,  and  that  the  tatter's  representvtiye  had  flailed  to  have  thi 
name  Ponta  Arenas  appear  anywhere  in  the  treaty.  And  Ibr  leasoos  m 
fimilar  that  it  is  unnecessary  to  repeat  them,  it  ia  also  impoeBibleteeQa- 
ceive  that  Costa  Rica  should  haye  accepted  the  Tamm  aa  her  bomidi^ 
and  that  Nicaragua's  representative  should  have  entirelj  ihiled  to  hsvi 
the  name  Taura  appear  anywhere  in  the  treaty. 

**  Having  then  designated  generally  the  mainland  eoat  of  Harbor  Hetd 
as  the  location  of  the  initial  point  of  the  bonndary  line^  it  now  beeooMi 
necessary  to  specify  more  minutely,  in  order  that  the  aaid  line  may  be  ei- 
actly  located  and  permanently  marked.  The  exact  location  of  the  initial 
point  is  given  in  President  Cleveland's  award  as  the  'extremity  of  Pasta 
de  Castillo,  at  the  mouth  of  the  San  Joan  de  Nicaragua  Riyer,  as  tbif 
both  existed  on  the  15th  of  April  1858.' 

''A  careful  study  of  all  available  maps  and  oompariaons  between  thosa 
made  before  the  treaty  and  those  of  recent  date  made  by  boards  of  engi* 
neers  and  officers  of  the  canal  company,  and  one  of  to-day  made  by  your- 
selves to  accompany  this  award,  makes  very  clear  one  fact:  The  exact 
spot  which  was  the  extremity  of  the  headland  of  Pnnta  de  Castillo  April 
15, 1858,  has  long  been  swept  over  by  the  Caribbean  Sea,  and  there  is  too 
little  conrurreui-e  in  the  shore  outline  of  the  old  maps  to  permit  any  cer- 
tainty of  statement  of  distance  or  exact  direction  to  it  fVom  the  present 
headland.  It  was  somewhere  to  the  northeastward,  and  probably  lie- 
tween  (>0()  and  1,600  feet  distant,  but  it  can  not  now  be  certainly  located. 
Under  these  circumstances  it  best  fulfills  the  demands  of  the  treaty  and  of 
President  Cleveland's  award  to  ivdopt  what  is  practically  the  headland  of 
to-day,  or  the  northwestern  extremity  of  what  seems  to  be  the  solid  land, 
on  the  east  side  of  Harbor  Head  Lagoon. 

**l  have  aceordinf^ly  ma<le  personal  inspection  of  this  ground,  and  de- 
clare the  initial  line  of  the  boundary  to  run  as  follows,  to  wit: 

**  Its  direction  shall  be  due  northeast  and  southwest,  across  the  bank  of 
sand,  from  the  Caribbean  Sea  into  the  waters  of  Harbor  Head  Lagoon. 
It  shall  pass,  at  its  nearest  ])oint,  300  feet  on  the  northwest  side  from  the 
small  hut  now  standing  in  that  vicinity.  On  reaching  the  waters  of  Har- 
bor Head  Lagoon  the  boundary  line  shall  turn  to  the  left,  or  southeast- 
ward, and  shall  follow  the  water's  edge  around  the  harbor  until  it  reaches 
the  river  proper  by  the  first  channel  met.  L'p  this  channel,  and  ap  the 
river  pro]>er,  the  line  shall  continue  to  ascend  as  directed  in  the  treaty. 
''I  am,  gentlemen,  very  respectfully,  your  obedient  servant, 

''E.  P.  Alexandsr." 
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At  page  5037  it  is  stated  that  in  this  case  President  Grdvy 
made  an  award  in  favor  of  the  Netherlands.  Since  that  state- 
ment was  written,  I  have  received  from  Mr.  William  F.  Powell, 
envoy  extraordinary  and  minister  plenipotentiary  to  Haiti  and 
charg(3  d'affaires  to  the  Dominican  Bepablic,  a  copy  of  the 
award,  which  the  latter  Government  was  so  good  as  to  furnish 
him  for  my  use.    The  text  of  the  award  is  as  follows: 

Nous  Jules  Grevy,  President  de  la  R^publique  Fran^aise; 

Statuant  en  vertu  des  pouvoirs  qui  nous  ont  6t6  conf^res 
aux  termes  du  compromis  signe  ^  la  Haye,  le  26  Mars  1881, 
l)ar  lequel  le  Gouvernement  des  Pays-Bas  et  le  Gouvernement 
de  St.  DomiDgue  sont  convenus  de  d^iferer  aa  President  de  la 
Ri'*publi(iue  Fran^aise  pour  etre  regl^  par  lui  et  sans  recours 
le  litige  qui  est  pendant  entre  eux  depais  1878  au  sujet  de  la 
saisie  du  navire  Havana  Packet. 

Vu  les  pieces  fournies  par  les  deux  Goavernements,  notam- 
ment: 

1.  Une  lettre  en  date  du  26  Septembre  1879,  adress^e  au 
Ministre  dea  Affaires  fitrangeres  de  France  par  M.  le  Baron  de 
Zuylen  de  Nyevelt,  Ministre  des  Pays-Bas  a  Paris; 

2.  Une  lettre  en  date  du  18  Mai  1880  adress^e  au  Minis- 
tre des  Affaires  fitrang^res  de  France  par  M.  Paz,  Ministre  de 
la  Republique  Dominicaine  ^  la  Haye; 

3.  line  lettre  en  date  du  28  Mars  1881  adress^e  au  Mi- 
nistre des  Affaires  tttrang^res  de  France  par  M.  le  Baron  de 
Zuylen  de  Nyevelt,  et  transmettant: 

a.  /  le  texte  du  compromis  iutervenu  entre  les  deux  Gouverne- 
ments  interess^s. 

b./  un  expose  des  faits. 

c./  une  note  sur  la  loi  Dominicaine  du  16  Mai  1876. 

d./  le  dossier  du  proces  du  Capitaine  Harken  et  la  corres- 
poudance  echangee  entre  le  Consul  des  Pays-Bas  i\  Santo 
Domingo  et  les  Autorit^s  Dominicaines; 

4.  Une  lettre  en  date  du  11  Octobre  1881  adressde  au  Mi- 
nistre des  Affaires  Etrangeres  de  France  par  M.  Paz,  et  trans- 
mettant, 

a./  une  copie  certifiee  des  pieces  de  la  procedure, 
b./  le  texte  de  la  loi  Dominicaine  du  11  Aoftt  1875, 
e.    la  gazette  officielle  du  2  Juin  1876,  contenant  le  texte  de 
la  Joi  du  15  Mai  1876; 
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5.  Tine  lettre  en  date  da  18  Octohre  1881,  adresate  i  ILb 
Miiiistre  des  Aflfaires  £trangtoeB  de  France  par  M.  le  Ba«nde 

Zuyleii  de  Nyeveltr; 

G.  Uiie  lettre  en  date  da  21  Jaillet  1883,  adreBste  an  Hi- 
nistre  des  A  fl aires  fitranf^ies  de  France  par  M.  le  Banmdi 
Zaylen  de  Nyevelt,  et  relative  aaz  indemnity  r^damte  pv 
les  Pays- Has; 

7.  La  repoiise  faite  le  16  Ootobre  1882,  nar  le  GooTane* 
meat  Dominicain  A  la  commnnication  de  la  lettre  prteMenti; 

La  Commission  iustituee  par  Nous  k  PeflTet  d'^todier  ki 
documents  respectivemeiit  prodnite  noas,  ayant  ftit  pwt  dt. 
rr*8altiit  de  son  examen: 

Attenda  qu'il  rosaltede  la  d^pdcheda  18  Octobre  1881^  d-dei- 
sasvisee,  que  le  Goavernement des  Pays-Baa  aretir^  ladcmande 
d'arbitrage  en  tiuit  qa'elle  conoeme  nne  reparation  H  aocoider 
ii  la  Dame  Dickinson ; 

Que  I'arbitre  n'a  done  pins  &  s'oooaper  que  des  faita  relatift 
aa  Ga))itaine  Harken  et  aa  uavire  <^ Havana  Packet"; 

Attenda  que  des  termes  expres  da  compromis,  il  reaalte  que 
TArbitre  a  d'abord  ^  reclierclier  si  les  faits  imputes  an  CajH- 
taine  Hurken,  qui  ont  doune  lieu  H  diverses  sentencea  dea  tri- 
bunaux  Dominicains,  sent  etablis  paries  pit^ceade  la  procedure; 

Attendu  qu'aucune  constatation  mat^rielle  n'a  etc  relev6ei 
la  charge  du  Giipitaine  Uarken,  que  le  fait  qui  a  motive  son 
arrestation  et  la  contiscation  du  navire  *^  Havana  Packet"  ne 
ri'\sulte  que  des  depositions  de  trois  ou  quatre  temoins; 

Att<m(lu  quecesd(''i>ositions,(iui  sontcontreditespar  d'antres, 
qui  contiennent  des  details  invraisemblables,  n'ont  pas  et^ 
faites  en  pn'^sence  du  Capitaine  Uarken,  qui  n'a  jamais  4ti 
confronte  avec  leura  auteurs,  alors  que  rien  n'etait  plus  facile 
quo  d'operer  cette  confrontation;  qu'il  y  a  L\  un  vice  essentid 
de  procedure  (pii  6te  toute  valeur  probante  a  I'enquete; 

Attendu,  en  cons(''quence,  que  le  fait  reproclie  an  Capitaine 
Harken  n'est  nullenient  i)rouve  et  que  les  mesures  rigoureuses 
privses  ])ar  les  Autoritc'^s  Dominicaiues  centre  lui,  coutre  soo 
second  et  contre  le  navire,  ne  sont  pas  justifiees; 

Qu'il  n'y  a  pas  lien,  des  lors,  d'examiuer  si  le  fait  allega^ 
tombait  sous  le  coup  de  la  Loi  Oominicaine  da  19  Mai  1876,  ni 
si  cette  loi  est,  ou  non,  conforme  aux  principes  du  droit  inter- 
national; 

Attendu  que  le  compromis  charge  I'arbitre,  dans  le  cas  oh  le 
Gouvernemont  Dominicain  serait  declare  respousable,  de  fixer 
I'indemnite  qui  doit  etre  payee; 

Attendu  qu'en  tenant  compte  de  la  valeur  du  navire  con- 
iisqut',  des  de])enses  diverses  n(''cessiti*es  par  le  proc^  de  I'em- 
prisonnement  et  des  mauvais  traitements  subis  par  le  Capitaine 
et  son  Second,  du  sejour  prolon^e  que  le  Capitaine  r*  dd  faire 
i\  St.  Domingue,  et  du  temps  qui  s'est  ecoule  depnis  que  le 
donimage  a  c*te  cause  jusqu'a  ce  jour,  il  convient  do  fixer  4 
cent  quurante  niille  fVancs  le  cbii!re  de  I'indemnite  dae  par 
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le  Goiiveriiement  de  Saint  Doiuingae  au  Gouvernement  des 
Tays-Bas; 

Par  ces  motifs, 

Jngeous  (]ae  le  Goavernement  Dominicain  doit  reparation 
ail  Gouverneinent  des  Pays-Bas  pourles  mesures  prises  contre 
le  Capitaine  llarkeu  et  le  navire  ''  Havana  Packet"; 

Fixons  a  cent  quaraiite  mille  francs  Pindemnite  dae  de  ce 
chef  par  le  Gouvernement  Dominicain,  indemnite  qui  devra 
etie  i)ayoe  i\  Paris,  en  monnaie  ay  ant  cours  en  France. 

Paris,  le  10  Mars  1883. 

Le  President  de  la  Eepublique  Fran^raise, 

(Signe.)    Jules  Ge^vy, 
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declined  by  Earl  Kussell ^% 

Kent  intent  in  England 497 

proposed  by  Lord  Stanley 499 

declined  by  Sec.r<*tary  Seward 499 

case  of  United  States  presented  to  Tribunal  at  (teueva 560 

unfriendly  course  of  Great  Britain 560 

recownition  of  belligerency ^ 

alVair  of  the  Trrnt ._  555 

cxijressions  of  ]>ublie  men  in  England 5{>5 

three  rules  of  neutrality ;  position  held 572 

dani;i;^es  claimed .-,j^ 

t'onuler  ease  of  TTnited  States gH 

elainis  included  in  American  contention till 

st:i  t  us  of  ( 'ontederate  agents ^12 

concluding  eonsicleratious Hl'i 

ease  of  ( Jreat  Britain  i)re8euted  to  Geneva  Tribunal 59:> 

(•ontention  as  to  the  Shcnaudoahf  Georgia.  Alabama,  and  Florida.  6OS1 

(lenial  of  ground  for  damages i>10 

counter  ease  of  Great  Britain f;i5 

limit  of  dama^jes 623 

eonli<lential  niissiou  of  Sir  John  i\ose 521 

])ropositions  submitted 5i> 

dcj'isions  of  (ieneva  Tribunal i'CA^ 

amount  of  award lill 

award i;5:i 

payment t^i;*) 

duties  of  neutrals  diseussrd .'41 

rules  adopted :>4;> 

iu'lirect  claims;  newspaper  comment ii^t 

protest  of  British  GoveruuK'nt »a3 

debates  in  Parliamcut tii'» 

statements  of  Britisli  commissioners 6l.*7 

of  American  commissioners 6u?» 


INDEX.  5087 

*MZa6oiMa"  Claims — Continued.  Page, 

indirect  claims;  references  to  protocols ••• • 629 

construction  of  treaty  in  America 637 

in  England 638 

negotiations  to  withdraw,  from  Geneva  Tribunal 641 

oxchuletl  by  decision  of  arbitrators 646 

indirect  losses  estimated  by  Senator  Sumner 511 

instractions  to  Minister  Johnson 502 

to  Minister  Motley 512 

joint  high  commissioners  appointed 535 

procedure  537 

instructions  to  British  commissioners 539 

to  American  commissioners 540 

treaty  concluded 546 

text 547 

ratification  of 553 

negotiations  by  Minister  .Johnson 503 

ccmventiou  signed  with  Lord  Stanley 504 

convention  signed  by  Lord  Clarendon 504 

rejection  by  the  Senate 507 

negotiations  by  Minister  Motley 516 

withdrawn  519 

negotiations  in  Washington 519 

proposition  of  Lord  Granville  for  joint  high  commission 532 

corre8])ondence  submitted 532 

referred  to  in  President  Grant's  annual  message,  1870 520 

right  of  aliens  to  (Government  protection 2350 

situation  at  close  of  civil  war,  1861-1865 495 

speech  of  Senator  Sumner 509 

**  Alabama'^  Claims^  First  Court  of  CommisBionerSf 

organization  and  personnel 4039 

judges,  H.  G.  Wells,  M.  H.  Ryerson,  Kenneth  Raynor,  W.  A.  Porter, 

and  Caleb  Baldwin 4642 

Harvey  Jewell  in  place  of  M.  H.  Ryerson 4642 

clerk,  John  Davis 4642 

counsel  for  United  States,  J.  A.  J.  Creswell 4642 

claims  admissible 4650 

of  inculpated  cruisers  only  admitted 4651 

insurers'  claims  allowed ;  losses  from  war  risks 4652 

claims  for  national  losses  disallowed 4651 

for  injuries  to  the  person  rejected 4652 

counsel  fees  considered "..  4654 

allowed  out  of  award 4641 

delay  in  presentation  of  claims 4644 

extension  of  time 4646 

interest ;  separate  report  of 4641 

meaning  of  direct  losses 4652 

of  true  allegiance 4652 

organization;  rules  adopted 4642 

powers  and  jurisdiction - 4640 
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"Alabama*"  Claims,  F%r$t  Court  of  CommUsUmerB — Continned.  ftfi 

powers  of  jiidj^t's . .. ,,,. 4$I9 

(lUCBtioiis  of  practict^ 4^ 

report  of  Mr.  Davis , ISO 

rules  for  taking  testimony , 4$|3 

sanimury  of  work --....... ^ 

verification  by  oath  of  claimant  reiinirtHl 4^ 

who  were  entitled  to  protection  considerecl 4gsi 

allowance  for  <lay8  lost,  etc.,  capture  by  Alahnma 4306 

for  loss  of  freight ;  cases  of  Highlander  and  Jahvz  Snow 42T2 

for  passengers  put  aboard  by  captor;  cane  of  Juslina 490 

for  services,  etc. ;  cases  of  James  Maury,  General  Pike,  Afiio  and 

-V»'« !....    423 

for  value  of  ship,  cargo,  freight,  etc. ;  case  of  Jflnffed  liacer 4242 

to  seamen,  whalers,  etc 42JI0 

case  of  Fisler ;  loss  of  time,  etc 428t» 

of  Louisiana,  lost  while  attempting  escape  from  criiiRcr 4303 

of  \ora.  enhanced  value;  services,  and  risk  of  money 4i59 

claim  for  net  freight ;  case  of  Comm^mtrfaltk 42^ 

for  net  freight,  trip  not  begun ;  case  of  A7rr/ric  Spark 42HP 

loss  by  vessel  not  captured ;  case  of  liichmond I^jiji 

from  blockade  by  JIaltama  disallowi'il ^)^ 

prospective  profits,  etc.,  considered;  case  of  Alert 4^ 

of  Almiin,  pursued  by  cruiser 4305 

administratrix  of  Abraham  Osborn 42j6 

ransom  bond  average;  case  of  Moses  llynenian 4233 

"Alabama"  Clainif*,  Second  Conrl  of  ConimiHHiouvrs. 

balance  after  allowanj'e  by  lirst  court 4(?fi}5 

act  lor  new  conn jf,^ 

jurisdiction  conferred {{^j^) 

classilication  of  cas<*s ' 4^1 

judgments  and  interest 4ggl 

justices:  H.  (i.  Wells, , James  Harlan,  Asa  I'rench 46i;i 

Andrew  S.  Draper 4(;rtl 

clerk,  D.  \V.  Fessenden l(ii;i 

counsel,  J.  A.  .1.  Creswell 4lS;i 

adjournuKMit  of  court ;  amount  of  awards 4(yy 

bankruptcy  ami  assignment  cases U;71» 

case  of  IloHton 4(,74 

case  of  destruction  of  AUenanvan 4(;75 

case  (»f  disbarment \^ 

estimate  of  value  of  i>roperty  ;  liaillics*  case 4;jl6 

high  seas  question  consi<lercd  :  raseofJoAw  IL  Jarvin 4li77 

meaning  of  protection  of  Tnited  States 4672 

term  ** Confederate  cruiser" \^ 

organi/at  ion  ;  expens(»s 4(Jtt; 

payments,  tirst  class  in  full;  second  class  pro  rata \j^ 

rules  of  procedure ^^ 

as  to  war  premiums 466?< 

time  for  tiling  cases;  delay  in  the  mail 4$S3 

verification  of  <'laims 4^;»{0 
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** Alabama/^  Confederate  Cruiser ^  Page. 

action  of  (ieneva  TribuiiJil  as  to  England's  liability  for 651 

opinions  of  commissioners 4153 

award  of  arbitrators  as  to  liability  of  England  for  acts  of 655,4160 

contention  as  to  liability  for  acts  of;  Geneva  arbitration,  case  of 

United  States 4144 

case  of  (ireat  Britain 4149 

conntrr  cjises 4151 

arguments 4152 

incident  of  tbe  escape  of 678 

Alaska  (see  aUo  Fur-Seal  Arbitration), 

boundary  under  Russo-British  treaty  of  1825 762 

cession  to  United  States,  1867 763 

cbarter  to  Russian-American  Company,  1799 755 

convention  of  1824;  rigbts  secured 760 

''Albion;'  Vessel, 

allowed  compensation  for  seizure,  etc. ;  severe  penalty 4388 

Aleudia,  Duke  of, 

negotiations  with;  claims  for  Spanish  spoliations 996 

A  Id  is,  Asa  O., 

commissioner  for  United  States,  French   and  American   claims 

arbitration 1136 

*' Alert;'  Hark, 

claim  for  prospective  profits,  etc.,  Alabama  claims  case 4287 

Alexander,  Emperor  of  Russia, 

ukase  forbidding  foreigners  to  approach  within  100  miles  of  Paci- 
fic coasts 756 

Alexander,  Sir  ll'illiam, 

grant  of  Nova  Scotia  to 25,50,54,56,91 

Alexander  If  I.,  Emperor  of  Russia, 

award,  Dutch  and  French  boundary  arbitration 4869 

''A lexandra,''  SteanuT, 

casr  of,  considered  in  American  cjise,  Geneva  arbitration 586 

British  case,  (jene va  arbitration 605 

Aliens, 

extension  of  Government  protection  to  property  of 2380 

liability  lor  violation  of  neutrality  laws;  ciise  of  Trumbull 3255 

Aliquash  River, 

survey 77 

''Allet/anean,''  Ship, 

(tlaim  for  destruction  of  cargo  by  Confederate  navy,  made  by  Peru .     1622 

destruction  of,  considered,  second  Alabama  (.Uaims  Commission  . .  -     4675 

maritime  jurisdiction  over  inclosed  bays  considered  in  case  of 4332 

Alletjiance, 

proof  of,  in  Alabama  claims  cases 23«19 

rpiestion  considered  in  lirst  Alabama  claims  court 4650 

Allen,  Andrew, 

claim  considered  by  commission,  Article  VI.,  .lay  Treaty,  1794 290 

Alliance, 

guaranties  of,  in  treaty  with  Frant^e,  1778 4399 
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claim  disallowed ;  pursued  by  cm iHer 4306 

Alvarez,  Felipe  BarrigOj 

appointed  Peravian  cominiHsioner,  Pern  Claims  Commission,  1863.     1616 
Amatf  Thadeus,  et  al.j 

claim  beiore  Mexican  Claims  Commission;  the  ''pious  fund'' 1349 

award  of  umpire 1350 

Amelia  Itland, 

seizure  of,  referred  to  in  fur-seal  arbitration 898 

American- British  Commisaionj  1871  {see  Civil  War  Claims  (BritlMh) 

Commission.) 
Amnesty  y 

eftectof 1434,2077,2079 

''Ana''  {ar  ''Swan"),  Steamer, 

case  of  dismissed ;  failure  to  pursue  j  udicial  remedy 3144 

"Anahuao**  Steamer, 

claim  disallowed;  coasting  vessel  seized 3965 

Anaya,  Josi  Maria, 

claim  disallowed ;  robbery  by  soldiers  after  provisional  treaty  of 

peace 3804 

Andrade,  Josi, 

appointed  Venezuelan  commissioner,  Venezuelan  Claims  Commis- 
sion, treaties  of  1885,  1888 1676 

Venezuela  Steam  Transportation  Company  arbitration 1710 

Andrt^p,  A,, 

arbitrator  Savage  claim 1857 

Andrews,  Thomas  S., 

allowance  for  loss  of  property  and  ill  treatment 27(i9 

Angarica,  Josd  Garcia, 

naturalization  certi  ficate  impeached  for  fraud 2621 

Angell,  James  li., 

on  American  rights  in  Bering  Sea 818, 820 

Angle,  northwest  of  Nora  Svotia, 

boundary  point,  treaty  of  peace  1783 1,  2,  &>,  78, 96,  101, 106 

Anglo-Chrinexe  Flotilla, 

considered  in  British  case,  (icneva  arbitration 608 

Anglo-Spanish  Cotiventiou, 

adjustment  of  mutual  claims,  depredations 4534 

"Ann,''  Brig, 

claim  allowed ;  unlawful  duties  exacted 434B 

Anstey,  John, 

appointed  British  commissioner.  Article  VII.,  .lay  Treaty  1794 317 

Antwerp  Case, 

seizures  of  American  vessels 445O 

Appointment, 

defect  as  to,  of  umpire 391 

of  third  commissioner,  Halifax  Cominissi(m 726,746 

Arlniration, 

a  means  of  obtaining  indemnity 17(18 

between  Great  Britain  and  the  Netherlands,  Seventeenth  century.     48:U 
Netherlands  and  Portugal,  Seventeenth  century '. .    4^9 


J 
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Arbitration — Continaed.  Pago. 

by  treaties  in  middle  ages^  etc 4831 

distinction  between  mediation  and 5042 

draft  for  general,  proposed  by  Switzerland 2112 

early  resolutions  for  international 2109 

in  the  nineteen tb  century — ^ 4851 

instances  in  the  East  and  in  Greece 4821 

international,  commissions  as  to  navigation  of  rivers 4851 

court  proposed  by  New  York  State  Bar  Association 5066 

tribunal  advocated  by  Sir  Edmund  Hornby 401 

need  of  unanimous  decisions  discussed ! 749 

permanent,  court  proposed    by  interparliamentary   conference, 

Brussels,  1895 5064 

treaty  recommended  by  Franco 2117 

plans  for  permanent 5056 

submitted  by  International  American  Conference  for  general. . .  2113 

prior  to  nineteenth  century 4821 

resolution  of  Congress  on  referring  differences  to 962 

concurred  in  by  British  House  of  Commons 962 

rules  for,  proposed  by  Institute  of  International  Law,  1875 5058 

proposed  by  Universal  Peace  Congress,  Chicago,  1893 5062 

treaty  for  general,  negotiated  with  Great  Britain 963 

proposal  by  Lord  Salisbury 963 

by  Mr.  Olney 966 

reply  by  Lord  Salisbury 971 

by  Mr.  Olney 975 

text  of  treaty  concluded 982 

ratification  advised  in  President  McKinley's  inaugural  address.  988 

refused  by  the  Senate 989 

under  the  Koman  Empire 4824 

Arbitration f  Interprovincial, 

settling  boundary,  Canada  and  New  Brunswick 160 

Arbitration  of  Emperor  of  Untsiaj  Article  W,  Treaty  of  18 IS , 

contention  as  to  nieaningof  res  toration  of  slaves  by  treaty  of  Ghent.  350 

position  of  United  States 353 

position  of  Great  Britain  as  to  meaning  of  Treaty  of  Ghent 354 

reply  of  United  States 356 

subsequent  position  of  Great  Britain 357 

arbitration  agreed  to •. 357 

text  of  article 358 

memorials  presented 359 

award,  indemnity  due  for  jirivate  property  carried  away 359 

Arbitration  of  "  Georgiana**  and  ** Lizzie  Thompson,*'  1S6S, 

revolution  in  Peru  ia56-1858 1593 

seizure  of  vessels 1595 

protest  of  American  minister 1595 

diplomatic  negotiations 1597 

opinion  of  Attorney-General  Black 1602 

suspension  of  diplomatic  relations 1608 

treaty  concluded 1610 

declination  of  arbiter  to  act 1611 

claims  abandoned.   1612 
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Arbitration  of  Northeastern   lioundarpf   Convention  of  1827  (ace   also  p«ge. 

Northeastern  Boundary), 

agreement  to  arbitrate 88 

BubHtance  of  convention 88 

evidt^Dce  to  l>e  BiibmittiMl 88 

maps  agreed  upon 89 

limitation  of  tinier  for  presentiDg  case 90 

arbitrator  chosen ;  King  of  the  Netherlands *.  90 

arbitrator's  ]>owerM 90 

case  submitted  by  United  States 100 

the  highlands 100 

northwest  angle  of  Nova  Scotia 101 

meaning  of  **  Atlantic  Ocean" 101 

ancient  provincial  boundaries ;  maps 103 

Mars  Hill 103 

north  westernmost  head  of  Coiiuecticut  River KU 

forty-tifth  parallel 106 

definitive  statement;  treaty  of  1783 113 

meaning  of  "Atlantic  Ocean  *' 114 

the  highlands 114 

Madawaska  settlement 115 

case  submitted  by  Great  Britain 106 

northwest  angle  of  Nova  Scotia 106 

meaning  of  ''Atlantic  Ocean *' 107 

design  of  treaty  of  ])cace 108 

liniitH  of  MaHMiicliuHettH  Bay  province IIW 

the  highlands 109 

summary 110 

north  westernmost  head  of  Co!  necticnt  Kiver Ill 

forty-fi fth  paral lei U'2 

definitive  statement;  treaty  of  17H3 116 

northwest  angle  of  Nova  Scotia 117 

anci(Mit  boundaries 1 17 

forty-fifth  parallel 119 

decision 110,  lL'7 

northwest  angle  of  Nova  Scotia 125.  I'M 

the  highland 125,  i:^ 

north  westernmost  head  of  Connecticut  h'ivcr 12l».  Hi") 

forty- fifth  parallel 127.  i:«» 

analysis  (»f  arbitrator's  award l'M\ 

mutual  waiver  by  United  States  and  (in-at  Britain ]M 

])rot<;st  of  Minister  Preble I'M 

Arhitraiion  Treativa  (xre  aUo  Agreements  and  I'mtocols), 

between  Argentine  iiepublic  and  ilrazil;  boundary;  1S8J> 4«»?^ 

Argentine  Kepublic  and  Paraguay ;  boundary;  1S7G 47H3 

Colombia  and  Croat  Britain;  Cotesworth  and   Powell  claims; 

1872 4697 

Costa  Kica  and  Nicaragua;  boundary;   18S<> 4701 

with  Brazil  (i)rotocol);  h\i\\^  Canada;  1870 4t>?<7 
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with  Chile ;  Macedonian  claims ;  1858 4689 

mutual  claims;  1892 '. 4691 

with  Colombia;  claims  of  Unit-ed  States  citizens;  1857 4694 

extending  time;  1864 4696 

with  Costa  Rica;  claims a<L?aiu8t,  1860 4701 

with  Denmark,  Buttertield  claim;  1888 4710 

with  Ecuador,  mutual  claims,  1862 4711 

Santos  claim;  1893 4713 

with  France ;  mutual  war  claims ;  1880 4715 

time  extended 4718,4719 

with  Great  Britain ;  boundaries :  claims,  etc. ;  1794 4720 

articles  continuing  commission  under  Article  VII.,  Jay  Treaty ; 

1802 4727 

boundaries ;  1815 4728 

restitution  of  slaves ;  1818 4733 

commission  to  determine  yalue  of  slaves;  1822 4734 

accepting  gross  sum  as  compensation  for  slaves ;  1827 4738 

northeastern  boundary  commission ;  1828 4740 

mutual  claims ;  1853 4743 

duration  extended;  1854 4746 

reserved  fisheries,  etc. ;  1854 4747 

claims  of  Hudson's  Bay  and  Puget's  Sound  Agricultural  Compa- 
nies; 1863 4749 

Alabama  claims;    civil-war  claims;    fisheries;    commission   to 
determine  value  of  fishery  privileges;  northwest  boundary; 

1871 4751 

fur-seal  fisheries  in  Bering  Sea ;  1892 4759 

modus  Vivendi;  1892 4763 

arbitration  of  fur  seal  claims ;  1896 4764 

with  Mexico;  claims  of  United  States  citizens;  1839 4771 

mutual  claims;  1868 4773 

time  extended 4776,4777,4778,4779 

with  Paraguay;  claim  of  United  States  and  Paraguay  Navigation 

Company;  1859 4781 

with  Peru;  Lizzie  Thompson  and  (ieorgiana  claims;  1862 4785 

mutual  claims;  1863 4786 

mutual  claims;  1868 4788 

with  Portugal ;  claims  of  American  citizens ;  1851 4791 

with  Spain ;  spoliation  claims ;  1795 4796 

mutual  claims;  1802 4798 

settlement  of  mutual  claimH ;  1819 4799 

with  Venezuela;  claims  of  American  citizens ;  18(U> 4808 

reopening  claims  of  American  citizens ;  1885-1888 4810.  -1815, 4816 

claim  of  Venezuela  Steam  Transportation  Company;  1892 4818 

Arbitrations  by  United  States  MinisterSy 

Chilean-Peruvian  accounts 2085 

claim  of  Earl  of  Dundonald 2107 

claims  of  British  subjects  ngainst  Honduras;  1859 2106 

Cotesworth  «fe  Powell  claim  against  Colombia 2050 

Cravairola  )>oundary 2027 


r 
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ArbitratorHf  Vngt, 

(It'le^ation  of  Authority 1945 

dotcrniiimtion  of  juriHdiction  to  l>o  ina(1«^  by 2277 

diplomatic  ofliccr  to  obtain  (iovornment  consimt  before  notini^  an.     2062 

illiiesH  of,  1  nr-Heal  tribunal 912 

reopening  of  dcrisionH 2187 

Arhulhnot  and  AmbriHtcrf 

executo<l,  Florida  war,  1818 4534 

^'Archibald  dracie:'  Ship, 

IoH8  of  national  protection  by  en^i^aging  in  unlawful  expedition  . .     275K 
Argentine  Jtepuhlic, 

arbitration  of  boundary  diHpnt<^  with  Brazil  anbinitted  to  Presi- 
dent of  rnite<l  Stat<»8 1969 

boundary  with  Chilo 4854 

with  Paruficuay  subniittod  to  Trrsidont  of  United  States 1923 

claiuiH  of  (iri'at  Britain  against :  1S70 4816 

troaty  with  Brazil  submitting  boundary  to  arbitration  of  PTeAid«*nt 

of  the  United  States;  188i) 4688 

I*ara;^uay,  submitting  boundary  to  arl)itration  of  President  of 

lTnit<-d  States;  187r) 4783 

"/Irr/iM,"  Svhoonerj 

claim  allowed:  seized  m\  hiKh  seaH  while  fishing 4344 

Arman^  Vermin , 

arliitrator,  Savage  claim 1857 

Armrd  Xcutrnlitif, 

deelar.'ition  of  Km])resHor  Russia;  17S() , 9iK» 

Armendarh,  Ptdro, 

claim  allowed;  ])os.sesHit>M  of  lauds  by  authorities 3?J2 

Anns  J 

claims  for  furnishing,  to  Mexico  c<»nsidered 3472 

Arm  If, 

destruction,  ct<'..  of  ]»rop«*rty  by.  authoritirs :WK5 

Arooxt(tok  Srttlemrnt, 

dispute  between  Maine  ami  New  Brunswirk  as  to  title  of K'l 

Aroostoolf  The 

survi' V  of 77 

Arrtut,  /?«/>r»«r>wmrn/,  nud  hcirnlion, 

by  civil  authority  ;  <*as<'s 3235 

b}'  military  authorities;  ca8<'s I^w 

'* Arrow  "  Lorvhn, 

disturbance's  in  China 4(r27 

Afthhurton,  Lord, 

negotiations  by,  t^  settle  northeastern  boundary  dispute 147 

treaty  comluded l.*)l 

to  Bettl<^  northern  boundary  dispute 191 

treaty  cou<duded 1!*^^ 

Anhlei/f  If'alter  Olirn', 

claim  disallowed;  damagi's,  se.i/,nr«'  by  Conlederate  rj'fugeos lu'Vl 

,  tsh morr  Fiaherif, 

arltitrati(m  of  claim  against  China  tor  lossrs IS.'*" 
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Ashtofif  Joseph  Hnbley,  Page. 

appointed  United  States  agent  and  counsel  Mexican  Claims  Com- 
mission, treaty  of  1868 1296 

counsel,  Venezuela  Claims  Commission,  treaties  of  1885,  1888  . .     1676 

argument  as  to  effect  of  domicil  on  rights  of  citizenship 2696 

Athion,  William, 

claim  allowed ;  illegal  detention 3289 

'*  Aspasiay'  Brig, 

claim  allowed ;  unlawful  detention 4614 

AspintoaUy  JVilliam  //., 

claim  of,  for  return  of  tonnage  dues 2872 

Aspiroz,  Manuel, 

appointed  Mexican  agent  Mexican  Claims  Commission ISOi 

Assigneea, 

authority  to  prefer  claim 2163 

rights  of,  in  first  Alahama  claims  court 4654 

Assignmefits, 

effect  of,  on  claims  submitted  to  commissions 2381 

Atlantic  and  Hope  Insurance  CompanivSy 

claim  for  seizure  of  goods  on  neutral  ship  Mechanic  allowed 3221 

Atlantic  Ocean^ 

meaning  of,  treaty  of  1783 05,101,107,114,158 

contended  for  by  United  StateH,  northeastern  boundary  arbitra- 
tion     101,114 

by  Greiit  Britain 107 

A  took  a  J  Alejcandvr  J., 

claim  against  Mexico  decided  by  rommiKsiou  of  1849 1264 

Attorney -General, 

directed  to  adjust  Peruvian  indemnity,  184 1 4592 

Aticood,  John  W., 

claim  for  unlawful  detention  dismissed 3249 

Auckland,  Lord, 

unratified  boundary  treaty,  1807,  signed  by 46, 69 

"  Augusta y^  Schooner, 

claim  allowed;  unlawful  seizure 4,S46 

Austin,  James  Trecothick. 

appointed  United  States  agent,  under  Article  IV.,  Treaty  of  Ghent.         52 
Austria, 

arbitration  as  to  Duchy  of  Bouillon,  181G 4855 

payments  by  Swiss  Cantons,  1816 4856 

Austria,  Emperor  of, 

award  as  to  Mosquito  T<'rritory;   dispute   of  Great  Britain  and 

Nicaragua 4954 

Authorities, 

action  of;  case*  of  FortCy  alleged  outrage 4925 

cases  of  ap])ropriation  of  i>roperty  by,  during  wars 3714 

instruction  as  to  who  are 2224 

Authorities,  Acts  of^ 

acts  of  soldiers ;  cases 2992,  3002 

destruction  of  property  by  insurgents;  t-ase  of  Prats,  Pujol  &,  Co.     2886 
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Anthoritica,  Acts  of Continued.  Page. 

duty  of  protection ;  ouses 3081 

national  responsibility  for  acts  of  a  State;  ease  of  Orinoco  Navi- 
gation Company 2949 

nonliability  of  Mexico  for  Maximilian  government;  cases 29CS 

peiAons  engaged  in  insurrection ;  coses 2972 

responsibility  for  conduct  of  judicial  officers 3008 

Confederate  debt 2900 

ouHtomH*  officials,  etc.;  cases 3019 

de  facto,  claim  of  Dr.  Jobn  Baldwin 2^ 

mobviolence;  cases 3027 

revolutionary  goyemments ;  Mexico,  Zuloaga  and  Miramon  gov- 
ernments    287S 

State  officers ;  cases 3018 

responsibility  liniite<l,  William  Teaton  claim 2944 

of  Chile  for  Congressionnlists  and  I^almacedists 2938 

revolt  of  convicts 2990 

tariff  imposed  by  belligerent ;  caHO  of  McCalmont,  Greaves  &•  Co.  2866 

imposed  by  military  authorities;  cases  under  Avalos  tariff 2868 

Avett  Inlands f 

arbitration  of  dispute  between  Holland  and  Venezuela  as  to 5037 

Avilttf  Kleuterio, 
appointed  Mexican  agent,  Mexican  claims  commission,  treaty  of 

1868 1304 

Avon  liivery 

decision  as  to  month  of 470 

Awards  f 
doeinion  of  8ui>renie  Court  us  to  ownerslnp  of  int^ernational;  case 

of*  Phelps  r.  MrDonald 701 

I)rivate  intoreHts  us  afteeted  hy 4506 

Awards,  Finality  o/ (»ce  Finality  of  Awards). 

B. 
Bagdad,  Mexico, 

elaims  from  pillage  of,  by  alleged  American  troops 4029 

liaillie,  JViUiam  A.  and  EHztiheth  II. ^ 

cjise  of  a8ccrt:iinin^  value  of  property  destroyed  by  cTuiser;  Ala- 

hama  elaium 43(6 

Baker,  John, 

arrest;  cont<Mitiou  as  to  jurisdiction,  northeastern  boundary  dis- 
pute         86 

Baker,  Thomas  C, 

claim  for  jiroperty  taken  hy  sohliers 3668 

Baldwin,  Caleb, 

judge,  first  Alabama  claims  court 4G42 

Baldwin,  J)r,  John, 

actH  of  de  facto  authorities,  claim  of 2S50 

claim  disallowi'd  for  failure  to  ])uraue  judicial  remedy 3126 

claim  for  illegal  arrest,  etc.,  allowed 328.'* 

Ballvnijer,  Henry, 

claim  lor  arrest,  etc.,  of,  dismissed 3243 
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Bancroft^  George^  Page. 

appointfed  United  States  agent,  arbitration  ot  northwestern  bound- 
ary        227 

Ban4j8  i^  Southmayd, 

claim  iillowed;  seizaru  of  vessel  before  cominencement  of  war...     3665 
Bank  Shares f 

claim  for  depreciation  of,  on  acconnt  of  war,  disallowed 3793 

Bankrupt  Ass'ujnment, 

inclusive  of  international  claims 1154 

Bankruptcy, 

considered  in  decisions  of  second  Alabama  claims  court 4679 

Barclay y  Anthony, 

commissioner  for  Great  Britain,  Article  VL,  Treaty  of  Ghent 165 

under  Article  VII.,  Treaty  of  Ghent 171 

Barclay,  Anthony, 

doniicil  as  affecting  nationality;  claim  of 2721 

Barclay y  Thomas, 

appointed  British  commissioner  under  Article  V.,  Jay  Treaty  1794.  6 

under  Article  IV.,  Treaty  of  Ghent 48 

under  Article  V.,  Treaty  of  Ghent 72 

examination  of  conflicting  claims  under  Article  V.,  Jay  Treaty, 

described  by 16 

instructions  under  Article  IV.,  Treaty  ot'Ghent 49 

opinion  on  northeiwtem  boundary  dispute 81 

repoit  of  decision  under  Article  IV.,  Treaty  of  Ghent 55 

Baring,  Thomas, 

suggested  as  umpire  London  commission  of  1853 395 

Barlow  and  Steinberger,  Assignees, 

claim  under  contract  to  furnish  arms  considered 3486 

Barne.H,  William, 

claim  for  illegal  arrest,  etc.,  allowed 3247 

*^  Baron  de  Castinc,"  Brig, 

allowance  for  days  lost,  etc.,  by  capture ;  Alabama  claims  case 4302 

**  Baron  Benfreic,''  Ship, 

claim  for  illegal  detention,  etc.,  allowed 3404 

Bamet,  Isaac  Cos, 

commis.sioner^  French  indemnity,  1803 4436 

Barrett,  Edward  Alfred, 

claim  for  Confederate  cotton-loan  bond  rejected 2900 

Barrington,  Alexander  JL, 

claim  allowed;  want<m  damages  by  troops 3674 

Barron,  iniliam  E.  and  William, 

claim  rejected ;  double  citizenship  alleged 2518 

Barry,  Thomas, 

claim  disallowed ;  alleged  illegal  arrest 3289 

Bartholdi,  M,, 

selected  as  umpire,  Spanish  claims  arbitration 1047 

Bartlett  tf-  Barge, 

claim  allowed ;  property  taken  by  troops 3721 

Bates,  Joshua, 

selected  as  um])ire,  commission  under  British  treaty  of  1853 398 
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Jiiithurtit,  Lord  J 

coutentiuu  us  to  **right"  anil  "liberty"  to  fish 707 

liaihui'si  Jiicvr, 

decision  as  to  mouth  of 477 

Baxter,  John  A., 

rejection  of  oluim  against  Mexico 23^ 

Bayard f  Samuel, 

appointed  American  agent,  under  Article  VII.,  Jay  Treaty  1794  . . .      322 

resigned 322 

Bayardf  Thomas  F., 

arrangement  f([)r  protection  of  fur  seals  proposed 777 

consulted  us  to  settling  J/aftama  claims 529 

report  as  Secretary  of  Stato  on  W«41  and  La  Abra  claims 1313 

on  a  wards  i  u  1  ^rlletier  and  Lazare  arbitration 1794 

Bagfield,  Admiral, 

meaning  of  **Kea  creeks,"  etc.,  in  Sailing  Directions 458 

Bayonne  Decree, 

seizures  of  Unitt^l  States  vessels  ordered  by 4452 

Bays, 

maritime  jurisdiction  over;  case  of  J(//«f/afieaii 4332 

case  of  Washington .4342 

Beales,  John  Charles, 

claim  for  protection  on  account  of  domicil  rejected 2dl»9 

Beales,  Nobles,  and  Garrinon, 

claim  disallowed ;  allejred  iniini^^ration  contract 3548 

Beaman,  C.  C, 

connection  with  Alabama  claims 558 

Beaumavchais  <  laimx, 

unadjusted  accounts 4458 

Beaver  tStream, 

survey  of 77 

Behrimj, 

orthography  of  njinic 961 

Bvhrhifj  Sea  {see  liering  S»'a. ) 
Belcher,  Jliiral, 

right  to  ]>rotecti<m  from  gross  inj  usticc  not  lost  by  foreign  domicil .     1H»9.*) 
Beldeiij  ,Johu, 

claim  disallowed ;  alleged  detention  of  goods 339,S 

claims  allowed ;  ]>ossc88ion  by  authorities 3714 

Iklden,  S.  J.,  <SCo., 

claim  allowed;  noncompliance  with  peace  stipulations 3808 

Behfiitm, 

arbitration  of  claims  of,  against  Chih- 4856 

Belgium f  King  of, 

award;  arbitration  of  case  of  Forte:  (ircat  Britain  and  Brazil 4925 

declination  to  arbitrate  biases  of  the  (icorgiana  and  Lizzie  Thompson 

against  Peru KJU 

selected  as  arbiter  of  claim  against  Chile,  Macedonian  cargo 1461 

BeUigerencif, 

case  of  Amelia  Island  cited  as  an  act  of;  fur-seal  arbitration 81*5 

considcre<l  by  Costa  Kicjv  Claiuis  Cnnnuission 155S 
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'  question  of,  Alabama  claims 499 

views  of  Mr.  Sumner  on 509, 512 

Bi'lliffereucify  Recognition  off 

action  of  Great  Britain,  1861 562 

protest  against  Great  l^ritain's,  war  of  1861-1865 496 

contention  of  Great  Britain 499 

Belligennt  Acts, 
claims  based  on 2891,2898,2899 

BcUigercnt  Commianiona, 

considered  in  American  case,  Geneva  arbitration 576 

BelUgerent  Bortj 
effect  on  character  of  cruiser  liuilt  in  neutral  country,  after  en- 
tering      4089 

Belligerent  PretensionSf 

French  decrees 299 

orders  in  council,  Britihli 300 

Belligerent  Territorii, 
neutral's  property  in 3710 

Belligerents, 

effect  of  commissions  by 612 

furnishing  coal  by  neutrals  to,  considered 4097 

liospi  tali  ties  to;  Alabama  claims 582,617,622 

liability  for  acts  of. 1621 

liability  of,  considered;  Mexican  claims  arbitration,  1x39 1243 

responsibility  for  ]>roperty  destroyed  in  x)laoe  captur<;d 4C39 

rights  of,  in  neutral  ports;  instructions  to  United  States  customs 

otlicers,  1793 3971 

^*  lien  Franklin,''  Steamer, 
claim  against  Denmark  for  seizure  and  detention  of 1185 

Bennett,  }l'ilHam  M., 
claim  lor  illegal  detention  of  goods  dismi8:9ed 3249 

Bensleij,  John, 
claims  rejected;  acts  of  authorities 3016 

Benson,  Jujbcrt, 

chosen  thinl  coiumissioner,  under  Article  V.,  .lay  Treaty,  1794 14 

rei>ort  on  i»n)cee<lings  of  commissioners 32 

Bercier  t|-  Lahorde, 

claim  disallowed;  property  destroyed  by  explosion 3706 

Berg,  Bvter, 

esi^entials  of  a  memorial,  case  of 216(> 

Bergen  Prizes, 
history  of;  claiuis  excluded  from  Danish  indemnity 4572 

Bergrs,  Jose, 

m 

commissioner  for  Paraguay ;  arbitration  of  Paraguay  Navigation 

Company's  claim 1496 

Bering  Sea  {see  also  Fur-Seal  Fisheries), 

damages  awarded  for  seizures  of  British  vessels  in 2123 

decided  to  l)e  part  of  Pacific  Ocean,  by  fur-seal  arbitrators 917 

jurisdiction  of  KusAia  over;  decision  of  fur-seal  arbitrators 914 

right  of  United  States  in,  claimed  by  Secretary  Blaine 794 
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Bering  Sea — Con  tinned.  Tmgt. 

treaty  with  Great  Brit-tin  referring  to  arbitration,  jarisdictional 

rights,  fnr-Heal  lislierioH  in;  1892 .    4759 

modus  Vivendi,  1892 ....•••  ....    4763 

Bering  Sea  Damages  CommietiioH, 

awards;  payment  of 5067 

Berlin  Decrees, 

restriction  of  trade  of  nentrals 4448^4479,4494 

enforced  l»y  Spain,  February  19,  1807 4493 

reenacti'd  by  Murat 4575 

Bernard,  Gorernor, 

location  of  St.  Croix  River  onlered  by 4 

Bernard,  Mountague, 

appointed  member  of  Joint  high  commission,  1871 5ft6 

Berrei,  Jarnvs  G., 

counsel  for  Haiti,  Van  Bokkelcn  arbitration 1813 

Beriinaiti,  Cheralier  Joseph, 

chosen  umpire,  Costa  Hica  claims  arbitration 1553 

Bertrund, 

claim  allowed ;  proi)erty  <le«troyed  by  troopH 3705 

Besieged  PoriSy 

trade  with,  considered 4478 

^^  Betsey y""  Brigantine, 

award  of  damages 32<»7 

effect  of  decision  of  prize  court ;  dissenting  opinion  of  Couimis- 

sioiicr  Nicholl 31C0 

opinion  of  Commissioner  Gore 3161 

opinion  of  ConimissiouLT  Pinkney 318(^ 

habitancy  of  owner  in  bellijierent  territory;  opinion  of  Commis- 

8ion<'r  (lore 2825 

opinion  of  Commissioner  Pinkney 28lW 

opinitm  of  Commissioner  Trnnibull 2&47 

dissenting  opinion  of  ('omnnssit)n»*r  Nicholl 2854 

Jurisdiction  of  conmiissiou  considiTcd 2277 

"  Betsey  J  '^  Sloopj 

prize  Jurisdiction  of  district  eourts,  decided  in  case  of itt»77. 4014 

Bevitt^  JoftepJi  J.j 

claim  disallowed ;  allege<l  illegal  arrest 3288 

Biddle,  Thomas, 
ap])ointed  United  States  Commissioner,  Columbian  Claims  Com- 
mission, tn'aty  of  1864 i:^7 

Biencourt,  Mary, 

claim  rejected,  on  ground  of  trading  with  an  enemy 2818 

Binney,  Joneph  11'., 

claim  allowed;  illegal  arrest,  etc 32?<2 

Birth, 

citizenship  by ;  cases 2449, 2r»31 

Black  .f-  StrattoH, 

claim  rejected;  failure  to  x>ursue  Judicial  remedies 3138 

Blaine,  James  G,, 
Jurisdictional  right  of  United  States  in  Bering  Sea  claimed  by . ..      794 

answer  of  Lord  Salisbury 7H5 

position  as  to  seizure  oi  Canadian  sealing  vessels 785 
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BlanCf  Baron  A,,  Pafi^e. 

selected  as  ampire,  Spanish  claims  arbitration 1048 

BluncOf  A,  Guzman, 

appointed  Venezuelan  commissioner,  Venezuela  Claims  Commis- 
sion, 1866 1659 

Blockade, 

arbitration  of  claims  of  Great  Britain  against  France,  1842 4936 

by  Greut  Britain  of  Ems,  Weser,  Elbe,  and  Trave  rivers 4447 

cases  considered  by  CItII  War  Claims  Commission,  1871 3902 

relating  to,  before  Mexican  Claims  Commission,  1849 3886 

claims  of  Great  Britain  against  Argentine  Republic 4816 

damages  claimed  for  unlawful  warning  vessels  off 3923 

decrees  by  Spain 4488 

of  Spanish-American  ports 4494 

orders  of  Spanish  officers,  South  American  ports 4533 

right  of,  considered  in  case  of  ^epfiiiM 3843 

Blockade  Runners,  Confederate, 

statements  as  to 588,604 

Blodgett,  Henry  W., 

counsel  for  United  States,  Paris  ftir-seal  tribunal 805 

Blumenkron,  Adolph, 

claim  dismissed;  damages  during  siege 3669 

Bolivia, 

arbitration  of  dispute  with  Peru ;  reparation 5041 

mediation  of  United  States  as  to  war  of,  with  Spain,  1866-1872. ..    5048 
Bolles,  Joseph, 

claim  for  illegal  seizure,  allowed 3242 

Bombardment, 

damages  arising  from,  considered;  Great  Britain-Chile  arbitration, 

1883 4929 

injuries  arising  from 2225 

justifiable  destruction  of  property  in 3689 

Bonaventure  River, 

decision  as  to  mouth  of 490 

Bond  Cases, 

considered  by  Colombian  Claims  Commission,  1864 3612 

Mexican  Claims  Commission,  1868 3616 

Venezuelan  Claims  Commission,  1885 ;  liability  sustained 3616 

liability  of  United  States  for  bonds  of  Texas  and  Florida  con- 
sidered  414,415,3591 

Bond,  Phineas,  British  Consul, 

action  as  to  eastern  boundary  question 9 

BondSf 

considered  not  within  jurisdiction  of  claims  commission 3612 

within  jurisdiction  of  Venezuelan  Claims  Commission 3616 

Booth,  William^ 

claim  for  illegal  arrest,  etc.,  considered 3292 

Borden,  Gilbert  Borden, 

claim  for  illegal  arrest,  detention  of  vessel,  etc 3261 

**  Boston/'  Tug, 

case  of ;  second  ^  Mama  claims  court 4674 

5627— Vol.  5 46 
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Bouchettef  Joseph, 

British  hu r v<*y or,  northeastern  boundary 77 

Bought  on  liiver, 

deciHion  us  to • •••........  46L4M 

Bouillon,  I>Hrhy  of, 

arbitration  as  to  sovereignty  of 4855 

Bouillotti  f  Joiteph, 
uaturali/.iition  established  on  ground  of  residence,  decree  of  court 

annulling,  not  effectual 2650 

BoundarifHf 

anri«ut,  of  British  xtroyinoes 1(^117 

BoundarieHj  Foreinn, 

arbitration  of,  Argentine  Uepublic  and  Chile 4854 

Britihh  (iuiana,  (ireat  Britain,  and  Venezuela • 5017 

Colombia-ro8ta  Kica 4857 

Colombia- Ecuador- 1 'era 4857 

Freuch  and  Dutch  Guiauas 48ii9 

Great  Britain  and  Liberia 4918 

Great  Britain  and  Portugal.  East  Africa 4985 

Great  Britain  and  South  Africau  Republic 5015 

Haiti  and  Santo  Domingo 5018 

Ontario 4966 

by  President  of  Tnited  States  of,  )>etween  Brazil  and  Argentine 

Kepublic 1969 

betwi'on  Costa  Kica  and  Nicaragua 19to 

Ix'twcen  Paraguay  and  Argentine  Kepublic 191*3 

ItOundari(n  of  tin   I'nited  Sltitea, 

original.  de8crihe<l  in  treaty  of  peare,  1781^ 1 

deHign  of  treaty  of  ])ear<»,  17K^,  as  to 1*1 

delined  in  iihstruetions  of  (-ongress,  1779 % 

negotiation  of,  ])y  peace  ctuiiuiissioners,  1782-83 97 

iinal  agreement  in  treaty  of  peace,  1783 W 

(•oniinission  to  ^ettIo,  St.  C'loix  Kiver ."» 

declaration  of  commissioners 2t* 

to  settle,  in  Piussainaiimxldy  Bay 17 

to  locate   northwest    angle  of   Nova  Scotia,  etc..  Article   V., 

Treaty  »>f  (jhent b7 

marking  northeastern  water  boundary,  Passamaquoddy  Bay. ..  72 

islands  in  Passamaquoddv  Bay  and  Bay  of  Fundy 62 

northeastern,  ron  vent  ion  of  1827 W 

established  by  treaty  of  1S42 ir>l 

northern  waiter  boundary  under  Article  VI.,  Treaty  of  Ghent H»2 

through  St.  Lawren<'e  River  and  Lakes  Ontario,  Erie,  and  Huron 

settled  by  commission  under  Article  VI.,  Treaty  of  Ghent..  166 
land  and  water,  Lake  Huron  through  Lake  of  the  Woods,  under 

Article  VII.,  Treaty  of  Ghent 171 

treaty  of  1KI2  IW* 

from  Pigeon  Kiver  to  Lake  of  the  Woods 23t» 

from  Lake  of  the  Woods  to  Rocky  Mountains  settled  by  treaty 

of  181X 196 

established 236 
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northern ;  west  of  Rocky  Mountains  settled  by  treaty  of  1846..  196 

d«*t«rnnntHl  by  treaty  of  1846 213 

from  Kocky  Mountains  to  Gulf  of  Georgia 235 

wat<'r,  submitted  to  Emperor  of  Germany 227 

text  of  treaties  relating  to,  with  Great  Britain,  1794 4720 

with  Great  Britain,  1815 4728 

with  ( treat  Britain  as  to  northeastern ;  1828 4740 

\vith(Jreat  Britain,  northwest  water  boundary,  articles;  1871.  4756 

treaty  provisiouH  for  settling,  between  United  States  and  Mexico.  1358 

lioundan/  CammissionSj 

under  Article  V.  of  treaty  of  1794 1 

under  Article  IV.,  Treaty  of  Ghent 47 

under  Article  VI.,  Treaty  of  Ghent 162 

under  Article  VII.,  Treaty  of  Ghent 171 

liouudary  Went  of  Rocky  Mountains, 

agreement  by  treaty  of  1846 196 

arbitration  proposed 209, 21 1, 223 

agree<l  to 227 

commission  to  locate  line 218 

detiniti(m  of,  under   treaty  of  1871  and  award  of  Emperor  of 

( iermany 231 

mutual  occupancy  of  disputed  territory  under  treaty  of  1818 204 

extended 209 

terminated  212 

negotiations  by  Mr.  Gallatin 208 

by  Mr.  Calhoun 209 

by  Mr.  McLane 212 

by  Mr.  Cass  and  Lord  Lyons 223 

by  Mr.  Reverdy  .Johnson  and  Lord  Clarendon 223 

by  joint  high  commission 224 

preliminary  discussion,  pamphlet  by  William  »Sturgis 224 

proposals  an<l  count«T  pruposjUs*. 226 

arbitration  by  Emperor  of  Germany  agreed  to 227 

treaty  concluded 213 

water  boundary  indefinite 197, 213 

dispute  as  to  water  boundary 215 

water  boundary  indefinite 197, 213 

lioutwellj  (ieoryc  *S., 
agent  and  counsel  for  Tnited  States,  French  and  American  claims 

arbitration 1136 

agent  oi  Haiti,  Pelleticr  and  Lazare  arbitration 1751 

rounsel  for  Haiti,  Van  Bok  kelen  arbitral  ion 1813 

Ilowtn,  Smith, 

claim  allowed;  possession  by  authorities,  etc 3721 

liowley,  (ieorye  II.,  tf  Co., 

claim  of,  rejected ;  nonliability  for  act«  of  mob ,..  3032 

Brack  J  liadolplij 

claim  allowed ;  neutral's  debt  seized  by  authorities 3726 
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Brackettridfjef  Tf.  M,,  ,  Page. 

commiBMioner,  Mexican  Claims  Coiiimissiony  1839 1236 

Bradley f  Charles  IV. y 

ooininissioner,  Chinese  indemnity,  1858 4628 

Bradley f  JVilliam  C, 
appointed  United  States  aji^ent,  commission  nnder  Article  Y.,  Treaty 

of  Ghent 74 

Brae  liivevj 

decision  us  to 466 

Braithwaite,  Jonathan, 

claim  allowed ;  horse  taken  by  troops 3737 

Brannatiy  Samuel^ 

perfonning  alien  military  service  forfeited  rights  of  citizenship  ..     2757 
Brazil, 
arbitration  of  boundary  dispute  with  Argentina  submitted  to  Pres- 
ident of  United  States 196i) 

claim  for  seizure  of  ship  Canada 1733 

Dundonald  claim  against,  by  I '  nited  States  minister 2107 

Great  Britain  against ;  case  of  Forte 4925 

Italy  against 5018 

treaty  with  Argentine  Republic  submitting  boundary  to  arbitra- 
tion of  President  of  United  States ;  1889 4<^ 

with  United  States ;  arbitration  of  Canada  claim ;  1870 4687 

claims  convention,  January  24, 1849 4(>0f» 

Brazilian  Indemnitif,  Convention  of  1849, 

convention  coucbnled  by  Mr.  Tod 4(J09 

commissioner,  George  P.  Fisher 4609 

character  of  claimw  considered 4612 

case  of  schooner  John  S,  Bryan;  unlawful  seizure 4613 

Aapasiu:  unlawful  deteutit>u 4614 

Hchoouer  Hope;  refund  of  tine 4614 

brig  Toucan;  unlawful  detention 4615 

ship  Tarquin:  compensation  for  services 4617 

extension  of  time;  letter  of  Mr.  Fisher 4610 

summary  of  awards 4619 

Breck,  Samuel, 

commissioner,  Spanish  H])olinti()n  arbitration,  treaty  of  1795 KHW 

Brent,  Uolurt  T,, 

claim  dismissed;  alle«ie«l  illegal  dctrntion,  etc 8266 

Briyht,  John, 

criti<is('d  by  Mr.  Laird  as  to  vi<'WH  on  United  States  civil  war . ..       56<) 
British  (hiiana, 

arbitration  of  boun«iar>'  <lisput«'.  Great  Britain  an»l  Venezuela 5017 

British  ProvinvvH, 

ancient  boundarit^s  of 105, 117 

British  SpoliationH^ 

seizures  of  American  vessels 4447 

Bnto,  Jose  J'icentt', 

claim  f<»r  illegal  arnst,  allowed 8252 

Broglie,  Ihir  dv, 
suggested  as  umpire,  Londcui  tommission  <»f  1853 8i4 
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Bronner,  Frederiokf  Page. 

responsibility  of  government  for  acts  of  military   authorities; 

case  of •••     2871 

claim  allowed;  denial  of  jostice 3134 

Brook  J  James  J 

claim  allowed;  property  taken  by  troops • 3738 

Brooks  J  Aaron^ 

claim  allowed ;  wanton  destruction  by  troops 3672, 4309 

Brougham y  Lord, 

suggested  as  umpire,  London  commission  of  1853 395 

Bruce,  Sir  Frederick, 

opinion  rejecting  cluimH  of  Clark  and  Danels,  Medea,  Good  Beturn, 

and  La  Constancia 2740 

selected  us  umpire,  Colombian  Claims  Commission,  treaty  of  1864.     1397 
Bruyei'fy  Joseph, 

claim  disal  lowed ;  purchase  of  con  fiscated  real  estate 3753 

Brunetti  y  Gayoso,  Count  Jos^, 

appointed  commissioner,  Spanish  claims  arbitration 1047 

Brussels, 

permanent  court  of  arbitration  proposed  by  interparliamentary 

conference,  1895 5064 

Bryant,  William,  Cullen, 

chosen  umpire,  Mexican  Claims  Commission,  1868 1299 

Buchanan,  James, 

boundary  treaty  concluded  by 213 

negotiator  of  treaty  of  1846 - 196 

Buctouche  River, 

disagreement  as  to  mouth  of 451 

decision 471 

Ituentello,  Aniceto, 

claim  dismissed ;  damages  by  marauders 3670 

Bulama  Arbitration, 

op])08ing  claims  of  Great  Britain  and  Portugal  submitted  to  Presi- 
dent of  the  United  States 1909 

diplomatic  negotiations 1910 

reference  to  President  of  the  United  States 1914 

memorandum  of  case  1916 

award  in  favor  of  Portugal 1920 

BuUer,  Charles, 

northeastern  boundary  proposed  by 142 

Bullock,  Capt.  J.  D,, 

transactions  in  Great  Britain,  confederate  cruisers 583 

Bunch,  Iiohert, 

selected  as  umpire,  Montijo  arbitration 1426 

Bunsen,  Chevalier, 

suggested  as  umpire,  London  commission  of  1853 394 

Burtiy  Benjamin, 
claim  rejected ;  failure  to  pursue  judicial  remedies 3140 

Burn  ham,  Mr., 
British  surveyor,  northeastern  boundary 77 
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BniUrfield  ArbitratioHj  Page, 
treaty  Hubmitting  claim  of  Carlos  Bntterfield  &.  Co.  to   arbitra- 
tion    1185 

notitiratiou  to  arbitrator,  Sir  Kdmand  Monson 1186 

acceptance  1186 

history  of  the  claim 1187 

diplomatic  negotiation v...  1187 

argument  of  attorneyH  in  support  of  claim 1198 

of  Danish  Goyernment 1200 

award  disallowing  claim 1201 

Butterfieldy  Carlos, 

treaty  with  Denmark,  arbitration  of  claim  of,  1888 4710 

Ruzziey  Pedro  />., 

validity  of  naturalization  deniod  by  Umpire  I^ewenhaupt 2613 

C. 

CabioH,  Teodoroy 

claim  for  illegal  arrest,  etc.,  allowed 3253 

Cabot f  Joseph  »S., 

commisHioner,  Neapolitan  indemnity,  1833 4582 

Cabot,  Samuel, 

assessor,  commission  nnder  Article  VII.,  Jay  Treaty,  1794 323 

CahiU,  Johv  F,, 

claim  for  damages  rejected 3066 

Cain;  Jules  K., 

averment  of  <lomi<'il  a  requisite  to  claim 2169 

''('aldera,''  Jlark, 

case  of  ])lun<ler  by  ]>irate8;  Mllowanc.e  by  commissioners  Chinese 

iiideniuity 4629 

allowunco  by  Court  of  Claims 4636 

CaUlvroUy  Francisco  Cania, 

appointed  I'nit^d  States  agent,  Peru  Claims  Commission,  1868...     1641 
Calhoun^  John  C, 

negotiations  for  settling  northwestern  boundary 209 

Cahnont  ,V-  To., 

claim  rejected;  nonliability  for  acts  of  robbers 3<i6i 

Camphcll,  A rrhihald, 

appointed  United  States  commissioner  to  locate  boandary  west  of 

iiockv  Mountains !*1S 

to  run  boundary,  Lake  of  the  Woods  to  Rocky  Mountains 2tl6 

boundary  from  K*ocky  Mountains  to  (iulf  of  (Georgia  run  by 215 

Camphll,  a,  Jr.. 

coininisKi«>nfr,  rrencli  indemnity,  18^^1 4461 

CamphtU,  Lnnl  lVini<im, 

coniinissinn  as  governor  i»f  Nova  Scotia 51 

t^amphfU,  Mr., 

Uritish  survivor,  northeastern  boundarx 77 

Comeron^  MoJ.  /'.  J*.. 

appointcil   r>ritisli  rtimmissioner  to  run   boundary.  Lake  of  the 

Wooils  to  K'orkv  Mountains 236 

Cantpi^  BtUo  hland, 

l»oundury  line  in  Bav  of  Knndv 46 
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Canada ,  Pftge* 

boundary  with  New  Brunswick 157 

settlemeut  of  boundary  between  New  Brunswick  and 157 

"  Canada^'  Arbitrationf 

seiznre  of  yessel  by  Brazilian  authorities 1733 

diplomatic  negotiations 1734 

arbitration  accepted 1734,4687 

submitted  to  Sir  Edward  Thornton 1735 

case  presented  by  United  States 1736 

award  of  arbiter 1742 

"Canada,"  Whaleship, 

protocol  submitting  claim  to  arbitration 4687 

Canal  de  Haro  {see  Straits  of  Haro.) 
CanftOj  Gut  of, 

navigation  of,  dispute  as  to 711 

Canton,  China y 

claims  arising  from  destruction  of  foreign  settlement  Whampoa..     4627 
Captured  and  Abandoned  Property, 

claims  considered  by  Civil  War  Claims  Commission^  1871 3545 

Captures  of  Vessel t, 

probable  cause,  considered;  case  of  Sir  William  Peel,  etc 3935 

Caraquette  River, 

decision  as  to  month  of 490 

Cardigan  River, 

decision  as  to 461,483 

Cargo, 

destined  for  blockaded  port ;  case  of  Springbok 694 

measure  of  damages  for ;  case  of  Winged  Racer 4242 

net  value  of,  a  measure  of  damages 4205 

Carlisle,  James  Afandeville, 

appointed  counsel  for  Great  Britain,   arbitration  of  civil  war 

claims 690 

Colombia  Claims  Commission,  treaty  of  1864 1397 

for  Costa  Rica ;  Costa  Rica  claims  arbitration 1553 

Carlisle,  Mr., 

British  surveyor  northeastern  boundary 77 

Carmody,  John, 

<-laiia  allowed;  illegal  arrest 3287 

Caroline  Inlands, 

mediation  of  claims  of  Spain  and  Germany  of  sovereignty  of 5043 

*'  Caroline,'''  Steamer, 

claim  of  Alexander  McLeod  on  account  of,  considered  by  commis- 
sion of  1853 412 

destruction  of,  reforre<l  to  fur-seal  arbitration 841, 895 

settlement  of  claim  of  Alexander  McLeod,  case  of 2419 

Carpenter,  F.  B,, 

picture  of  joint  high  commission,  1871 682 

Carpiette,  Prosper, 

claim  disallowed ;  property  of  enemy  seized 3725 

Carter,  James  C, 

counsel  for  United  States,  Paris  fur-seal  tribunal ^^^ 
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elaim  allowed ;  illegal  aneftt,  oto Sf77 

alleged  illegal  ezpaltion  oonaidered Ml 

CmiUl,  Jo94, 

claim  disallowed;  Iom  daring  war 9110 

CMUlaim,  Ja>uU  and  JfaH«, 

olaim  disallowed ;  wanton  aets  of  iroopa Ml 

CMtUteagk,  Lord, 

instmctions  as  to  islands  in  Paisamaqnoddy  Bay 49 

CaUuraqmff  River  {$ee  St.  Lawrenoe  Rirer.) 
"  Catharine,"  8k^, 

elaim  allowed;  illegal  duties  ezaetad 4101 

<<  OatheHne  Anffueta,"  Bark, 

olaim  against  Denmark  for  seisnre  and  detention  of 1181 

Cautjf,  George  F,, 

claim  allowed;  illegal  arrest,  eto SM 

Ceballoe,  Juan  M., 

arbitrator  for  Spain,  Colonel  Lhgd  AepimwaU  cUJm 1013 

Central  and  South  American  T^egrapk  Companff, 

claim  against  Chile;  de  facto  government  considered S988 

CerruH,  Signor  B,, 

protocol  by  Colombia  and  Italy,  olaim  o(  IBM 46W 

Ckaco  Arbitration, 

boundary  between  Argentine  Republic  and  Paraguay  submitted  to 

arbitration  of  President  of  United  States 1923 

history  of  territorial  dispute 1923 

claims  submitted 19S4 

memorial  of  Paraguay 1988 

of  Argentine  Republic '. 1936 

award  in  favor  of  Paraguay 1943 

''Champion,*'  Schooner, 

claim  allowed ;  illegal  capture 3900 

Champlain,  '*french  Historian^** 

mention  of  St.  Croix  River  by 16 

Change  of  Flag, 

considered  in  case  of  Texan  Star .- 2360 

Charlevoix, 

mention  of  Isles  de  St.  Croix  by 17 

Chase,  Franklin, 

claim  for  contract  loan  dLsmiBsed 3469 

Chaee,  Helena  D,, 

averment  of  domicil  by  claimant  a  requisite 2159 

Chatte  River, 

decision  as  to  mouth  of 487 

Cheek,  A,  M,, 

arbitration  of  claim  against  Siam 1899 

statement  of  case 1899 

award  of  arbitrator 190S,5068 

"Ch^dca,**  Bark, 

case  of  detention  couHidered;   Great   Britain-Chile  arbitration, 

1893 4933 
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Chefiapeake  Claims^  Page, 

cousidered  by  commission,  treaty  of  1826  (act  of  March  2,  1827)..  384 
Chester  River j 

decision  as  to  mouth  of 492 

Cheeumcook  Lake, 

survey 77 

CheveSf  Langdon, 
appointed  American  commissioner  to  fix  value  of  slaves,  Article 

XL,  treaty  of  1822 366 

Article  III.,  treaty  of  1822 370 

treaty  of  1826  (act  of  March  2,  1827) 383 

ChicagOj  Illinois, 
rules  for  permanent  arbitration  tribunal  proposed  at  Universal 

Peace  Congress,  1893 5062 

"  Chickamauga,"  Confederate  Cruiser, 

action  of  Geneva  tribunal  as  to  England's  liability  for 651 

contention  as  to  liability  for  acts  of,  Geneva  arbitration 4173 

award ;  no  liability  incurred 4174 

Children, 

citizenship  acquired  from  parents 2506 

•  undor  French  law 2655 

nationality  of  foreign- bom,  of  citizens 2454 

Chile, 

agreement  as  to  claims  of  France  against,  1896 4862 

arbitration  as  to  guano  funds ;  France,  Peru,  and 4863 

boundary  with  Argentine  Republic 4854 

claim  for  seizure  of  proceeds  of  cargo  of  Macedonian 1449 

claims  of  Belgium  against 4856 

claims  of  France  against,  1882 4862 

claims  of  Germany  against,  1884 4916 

(claims  of  Great  Britain  against,  1883 4928 

civil  war  rases,  1893 4930 

claims  of  Italy  ngainst 4856 

claims,  civil  war,  of  Sweden  and  Norway  against,  1893 4930 

(claims  of  Switzerland  against 4857 

United  States  minister,  of  controversy  as  to  accounts  between 

Peru  and 2085 

claim  against,  for  seizure  of  Franklin 1466 

for  seizure  of  Good  Return 1466 

mediation  of  United  States  as  to  war  of,  with  Spain,  186ft-1872  . . .  5048 

treaty  with  United  States ;  Macedonian  claims ;  1858 1460, 4689 

mutual  claims,  1892 4469,4691 

Chile,  President  of , 

award ;  claims  of  Great  Britain  against  Argentine  Republic 4816 

Chilian  Claims  Commission,  Treaty  of  189£, 

treaty  concluded 1469 

claims  included  in  arbitration 1469 

first  meeting 1470 

commissioner  for  Chile,  Domingo  Gana 1470 

for  Unite<l  States,  John  Goo<ie 1470 

third  commissioner,  Alfred  de  ClaparMe V4n^ 
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("hiliaH  Claims  Commission,  Treatif  of  189i — Continaed.  Pagr. 

agent  and  counsel  lor  Chile,  J.  F.  Vergara  L>ouobo 1470 

for  United  Stat<»8,  (ieorg^  H.  Shieldfl 1470 

pitM'edure  adopted  by  commission 2231 

rnles  and  order 1470 

linit  meeting 1473 

final  meeting 1474 

action  as  to  un<lcoided  cases ......  1474 

award ;  scbeduli^  of  cases 1475 

rcjK»rt  of  ])r(W^ccding8,  hy  agent  Shields 14W 

cases  oH  alleged  illegal  arrest,  etc 3255 

Central  and  South  Aiiieiican  Telegraph  Company;  acts  of  de 

facto  government 2938 

l)idi(*r;  liability  limited  to  recognition  as  Independent  State. ..  4329 

D(Nlge;  damages  liy  soldiers 3001 

Jiata;  illegal  seizure  outside  of  jnrisdiction 3067 

Lovctt,  et  al.,  reject^'d;  acts  of  revolted  convicts 2990 

property  taken  by  authorities 3744 

fdaim  of  Grace  &  Co. ;  aid  to  enemy 2781 

Landrean  for  guano  deposits  in  Chile  considered ^71 

consideration  of  war  claims 3711 

contract  claims  considered 3569 

China f 

arbitration  »f  Aslimore  fishery  claim 1857 

of  claim  of  .Ijii>aii  :i(;aiiist 4^u 

treaty  with.  \Xi>f<,  settlement  of  claims,  destruction  of  foreign  set- 

t  lenient.  Canton 4r>2S 

unsettled  <{nestion  witl)  .Japan  as  t^  l^ochoo 5(118 

Chinem-  Indt'iunitij^  Conrentiou  of  ISSSy 

dcHtruction  of  foreign  settlement,  Cantou 451'7 

negotiations  by  Mr.  b*eed  for  s»*ttleiueut.  of  <*lainis 461*7 

convention  i-onclu<led;  gross  amount  accepted 462>' 

comiuissioners  Charles  W.  Hradb-y  and  Oliver  E.  Uoberts 462> 

claims  allowed 2i\2i^ 

interest  allowed 4621* 

case  (»f  bark  Caldera;  plunder  by  ])iratcH;  award  of  commission..  4t»Ji* 

allowance  by  Court  of  Claims 4jW 

cast^of  Nott  ifc  Co.:  ilisa Unwed  by  conunission 46;^ 

allowed  by  Court  of  Claims 4636 

surplus  remaining 4636 

payments  in  I  nited  States ;  case  of  Keortjeor 46^^T 

balance  returned  to  Chinese  (iovernment 46li7 

Chipman^   Ward^ 

appointed  liritish  aj^ent,  Kiver  St.  Croix  boundary  Commission..  9 

Article  IV.,  Treaty  of  (Jlient 52 

commission  under  Article  \  .,  Treaty  ofiJhent 7- 

vie\>sasto  <'onstitutit>nof  commission,  Article  v.,  Jay  Treaty,  1794.  13 
('h ijnn an,  W  a rd,  jr. , 
a]>]>ointed  liritish  ajjent,  eonimission  under  Article  V.,  Treaty  of 

Ghent 72 
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ChiputnetirooJc  Hiver,  Page. 

locatiun  of,  east'ern  boundary 4 

('hoptnnk  Hirer, 

decision  as  to  month  of 492 

Chorrean,  Joseph, 

claim  allowed ;  property  destroy ed  by  soldiers 3705 

Christian,  John, 

claim  for  illegal  seizure  allowed 3242 

Cinecue,  People  of, 

clauii  disallowed  for  failure  to  pursue  judicial  remedies 3127 

**CircaHfiian"  Sleamnhip, 

claim  i^llo wed ;  seizure  at  sea;  blockade  ciise 3911 

CianeroH,  Luciano  Benjamin, 

appointed  Peruvian  commissioner,  Peru  Claims  Commission,  1868. .  1640 
CiiizenHhip  {see  aUo  Nationality), 

abandonment  or  forfeiture  of,  considered 2560 

claim  that  naturalization  does  not  release  from  certain  duties  to 

native  country 2602 

con<'luaiveness  of  judicial  decrees  claimed 2607 

dependence  of  claim  upon 2134, 

2138, 2141, 2144, 2153, 2166, 2169, 2201, 2205, 2212, 2231, 2332 

domicil  affecting  declaration  of  intention 2718 

double  allegiance  considered 2518 

etlect  of  accepting  commission  under  foreign  government ;  case  of 

Clark 2731 

chan<;e  of,  on  status  of  claimants 2401 

domicil  coupled  with  declaration  of  intention,  on 2715 

forei  i^n  domicil ;  French  law 2491, 2503 

foreign  domicil;  case  of  Rafael  M.  Miller 2706 

ownership  of  real  estate  in  Mexico 2468 

on  neutrals,  of  domicil  in  belligerent  territory;  Laurent's  case. .  2671 

essential  at  origin  and  presentation  of  claims 1353 

im])eachnieut  of  naturalization -.^. 2583 

law  of  United  States  as  to  effect  of  naturalization 2499 

loss  of,  by  accepting  alien  military  service 2752 

necessity  of,  for  sustaining  claims 2332 

of  partners  as  aH'ecting  claims 2325 

of  s<'ameu 2536 

place  of  birth  as  affe<*ting 2449 

proof  of,  consi<lerod 2531 

naturalization 2537 

provisions  of  French  law  relating  to  forfeiture  of 2&'>3 

re<iuirements  of,  in  consideration  of  claims 2322 

right  of,  to  naturalized  persons  considered 1041 

considered  in  Santos  cjise 15S5 

letter  of  Marshall,  Secretary  of  State,  as  to  naturalized 1001 

service  in  Army  held  not  to  acquire 2468 

status  of  foreign-born  children  of  citizens 2450 

nat ural-born  child 2462 

testimony  as  to 2224 
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Citizenship  by  Jiirth,  p^ 

birth  in  Uuit^nl  States 2449 

law  in  Mexico 8451 

of  8puin 34M 

of  Veuozuela 2456 

Civil  Authoritie8f 

0)1868  of  ille^^l  arrestSy  etc.,  by 3235 

Ciril  Har, 

arbitration  of  claims  against  Chile ...... ......    4990 

Ciril  liar  riaimn, 

treaty  with  C^reat  Britain,  1871 ;  articles  relating  to 4751 

s<'8Hion8  of  ('ommiHsion,  1873 •••••.  ......    4758 

Civil  Ji'ar  ClaimH  (British)  Commission f  1871, 

claimH  considered  by  joint  high  commission •••..••... 683 

troaty  provisions  for  commisHion ....  688,4751 

conmiissioner  named  by  Great  Britain,  Rnssell  Qomey 690 

by  United  States,  James  Somerville  Eraser 690 

by  both  poworfl,  (-oiint  Lonis  Corti 690 

agent  and  counsel  for  United  States,  Robert  Safford  Hale 690 

agont  for  Great  Britain,  Henry  Howard 690 

counsel  for  Great  I^ritain,  James  Mandeville  Carlisle 690 

claims  presented  and  action  thereon .••.......      692 

first  meeting 691 

procedure  adopted  by  commission .....•• 2201 

report  of  Anieriran  jigent ..•••••...... 695 

rejiorts  of  agrntn 6M2 

awards 697 

of  AugUMtino  II.  McDonald ;  payment  to  assignee  in  bankmptcy.      699 

cai>tured  and  aban<bnicd  property  claims 3745 

captures  in  neutral  waters  considered 3935 

Calcutta  saltpeter  cases 4379 

case  of  Adam's;  legal-tender  money 3lH!6 

Kakin ;  holding  ollice  by  alien 2819 

Barrett;  Confederate  cotton-loan  bonds 2900 

Kmprexn :  alleged  failure  in  restitution 3960 

Lewis;  jicts  of  (MistoniH  oflicers 'M)l^ 

Madeira:  collision  with  (lovernment  vessel 439.'» 

Pttcrhoff' liry/.e  seizure ;  ]>rob able  cause 3S3S 

Springbok;  effect  of  continuous  voyage 65)4,3928 

York ;  <lestruction  of  neutral  vessel 4378 

Whit  ty  ;  liolding  otiice  by  alien 28*-H) 

cases  of  ai)i)ropriatiou  of  property  by  authorities STX 

destruc'tiou  of  property 367."» 

involving  J  udicial  remedies 3irc' 

warning  otf  from  blockades 39l?3 

under  contiscation  acts 375t^ 

claims  lor  alleged  illegal  arrest,  detention,  etc 327?^ 

cotton  claims 3679 

intt^rest  allowed  in  claims 4327 

jurisdiction  to  review  decisions  of  prize  courts.... 3209 
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Civil  War  Claims  (British)  Commissionf  1871 — Continued.  Page, 

uationality  not  lost  by  foreign  domicil ;  case  of  Anthony  Barclay..  2721 

nonliability  for  acts  of  Confederate  authorities 2982 

sale  of  belligerent  ship  in  neutral  port 3957 

Civil  War  in  United  States j 

eflect  on  Anglo-American  relations 495 

(■laims, 

domestic  commissions  for  adj  ustment  of  international 4397 

effect  of  jiNHignments 2381 

government  not  liable  for,  presented  to  foreign  powers 1114 

jurisdiction  as  to,  considered 3616 

exercised  by  conunission  of  1853 413 

of  commissions  over,  for  bonds  considered 3591 

lapse  of  time  not  a  bar  to,  under  treaties 4180 

of  British  creditors  barred  from  judicial  remedies  sabmitted  to 

commission 271 

power  to  settle 2419 

presentation  of 1626 

riiloH  and  orders  for  presenting,  adopted  by  commission 2134 

settlement  of,  un<ler  treaty  of  1853  with  Great  Britain 391 

title  passed  by  bankruptcy 2401 

transfer  of,  considered 1154 

Claims  Treaties  (see  Arbitration  Treaties.) 

Claparede,  Alfred  rfe, 

third  member  of  Chilean  Claims  Commission,  1892 1470 
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lirst  meeting 240 

memorials  submitted 34I 

testimony  taken 241 

arguments  subiuitted 242 

rlaim  subiuitted  for  Hudson's  Bay  Company 245 

argument  of  counsel , 246 

n'ply  of  rutted  States  counM'l 248 

<*lai!u  of  I'uget's  Sound  Agricultural  Company 249 

ar^^uiueut  of  counsel 249 

reply  of  Tiiited  States  counsel 2riO 

awanl  rendered 244 

anu)uut 244 

Hudson's  Bay  Com])any*s  claim,  opinion  of  British    Commis- 
sioner   25<i 

of  United  States  coniuiissiouer 216 

Puget's  Sound  Agricultural  C<uupany,  opinion  of  British  com- 
missioner    2tQ 

of  luited  States  commissioner 266 

text  of 26?! 

rotnmisHioiiet's, 

ad  interim  appointed UU2 

cessation  of  functions U^ 

form  of  couuuission 1371 

powers  of  a  majority  of,  considered;  St.  Croix  boundary  arbitra- 
tion    10 

question  as  to  vacation  ol'i)owers  of 'k* 

termiuatitui  of  conimissiou IS8 
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power  of,  to  determine  their  jurisdiction 324 

opinion  of  Lord  Loughborough 326 

Commi88ion8f  Belligerent, 

eftectof 576,612 

Commis8ion8f  Domestic, 

for  adjusting  international  claims 4397 

Commissions,  International  {see  International  Commissions.) 
Commissions  to  Cruisers, 
effect  of,  violating  neutrality  laws,  case  of  United  States,  (^eneva 

arbitration 4082 

case  of  Great  Britain 4083 

argument  of  United  States 4084 

supplemental  argument  of  Great  Britain 4085 

supplemental  argument  of  United  States ;  denial  of  exemptions.    4087 

opinion  of  Count  Sclopis 4090 

of  Viscount  d'ltajuba 4093 

of  Mr.  Staempfli 4094 

of  Mr.  Adams 4094 

of  Sir  Alexander  Cock  burn 4096 

decision  of  Tribunal , 4097 

**  Commonwealth f'^  Ship, 

net  freight  on  new  charter  not  allowed,  Alabama  claims  cases 4288 

Commune  Insurrection,  France, 

claims  against  France  for  losses  growing  out  of 1134 

Compensation  {see  Measure  of  Damages.) 
Compulsory  Military  Service, 

cases  considered 3784 

Concession, 

annulment  of;  claim  for 1865 

Conde,  Francisco, 
appointed  Venezuelan  commissioner,  Venezuela  Claims  Commis- 
sion, 1866 1659 

Confederate  Authorities, 

claims  founded  on  act*  of 6^4 

nonliability  for  acts  of,  cases 2982 

Confederate  Debt, 
nonliability  of  United  States  for,  decided  by  arbitration  of  ciyil 

war  claims 695,2900 

Confederate  Slates, 

responsibility  for  acts  of  authorities  considered;   ease  of  P^ats, 

Pujol  &Co 2886 

**  Confidence,"  Brig, 

damages  for  a  collision 3063 

Confiscation, 

cases  of,  after  declaration  of  peace 3808 

Congo  J  Independent  State  of, 

proposal  to  submit  boundary  disputes  with  Portugal  to  Swiss  Gov- 
ernment     5041 


n 
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Congress,  Pnue. 

arliitrntion  of  disputes  rocommended  by  resolution  of 962 

boundary  instractions  to  i»eace  comuilMiouen,  1779 96^96 

**  CoHjei'tural  NotCf*' 

annexed  to  claims  convention  with  France,  1803 4496 

erroneous  classification  of  cases 4438 

Connecticut  Hirer, 

claim  of  Unit<^d  States  as  to  north  westernmost  head  of 101 

of  Great  Britain Ill 

diHa^reemeu  t  as  to  north  westernmost  beafl  of gO 

decision  an  to  month  of 482 

of  arbitrator  as  to  north  westernmost  head  of 128,135 

Conquestf  Itight  of, 

n^soluiion  of  1  iitornational  American  Conference  as  to 2116 

Conaequential  Damages  {see  also  Indirect  Claims), 

referred  to  by  Dr.  Lie1)er,  Drank *s  case 4310 

Constitution  of  the  United  StaieSf 

effect  of  treaties  under 278 

^*  Vonsiitutionf*  Vesself 

claim  allowed,  illegal  ca]>tu re 3958 

Consular  Convention, 

concluded  with  France,  1788 4400 

ConsalSf 

authority  of  Frent^h,  in  prize  cases  unlawful 397<i 

jurisdictitMi  over  vosiBels,  French  treaty  1788 4400 

protection  due 16L*»3 

case  of  Wipporman 3039 

Continuous   Joyagc, 

case  of  Jt^Hscx 4447 

considiMod  in  blockade  cases ;  SpHnghok 3928 

Contraband 

corn,  meal,  or  Hour  declar«;d,  ])y  orders  in  council 300 

disrussion  of  provisions  as  j  case  of  Ne-jftune 3843 

trad(^  in,  Alabama  claims 6(>1,6I9 

Contraband  CoodSj 

cases  of  sei/nres  for  carrying 3843 

Hoi/.uro  of  b'ad 3885 

Contraband  Tradcy 

letters  of  liichard  Colulen,  Alabama  chiiius 620 

Contract  Claims, 

consiilered  by  Hri tish  Commission,  1S53 3458 

by  Chib'jni  Cljiims  Connnission,  1H!>2 35t>S> 

by  Civil  War  Claims  Commission 34^ 

by  connnission  under  Florida  treaty,  ISID 4503 

by  Freneh  American  Claims  Connnission,  18S0 3486 

by  Mexican  Claims  Commission.  ISoll 34:5 

by  Mexican  Claims  Commission,  181i> 3429 

by  Mexican  Claims  (/ommission,  1S(W 34(2 

by  Peru  Claims  C<nnmission,  \Hiy,\ a4ft) 

by  Venezuela  Claims  Connnission.  l?oC>-1888 3491 
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liability  of  government  lor 2938 

])rovision  in,  against  governmoiit  intervention  considered 2318 

reseission  of 1899 

Contracts, 

eonsideration  of,  with  governments 3466 

of  unneutral 3475 

Convention  with  Great  Britain,  1818, 

fisheries  provisions 426, 708, 710 

Joint  occupation  of  Oregon  territory  nnder 202 

Conventions  {see  Treaties.) 

Convoy, 
use  of  belligerent,  by  neutral;  argument  of  Wheaton 4558 

Cooke,  Alexander'  11., 

ett'ect  of  domicile  in  belligerent  territory 2659 

Cootey,  Patrick  H., 

allowance  for  seizure  of  Hebecca  Adams,  etc 2770 

Corny 

meaning  of,  orders  in  council 302 

CornwaUis  River, 

decision  as  to  mouth  of 479 

Cortx,  Count  Louis, 

appointed  by  United  States  and  Great  Britain  third  commissioner, 

arbitration  c»f  civil  war  claims 690 

Coririnv,  Amos  Ji., 

claim  allowed;  free  ships,  free  goods,  Ecuador  Claims  Commission    3221 

disallowed ;  failure  to  pnrsue  judicial  remedy,  etc 3210 

'*CoSHack,''  liriff, 

fail nre  of  restitution,  damages  allowed 3043 

Costa,  Jamvs, 

claim  for  possession  of  property  by  troops  disallowed ;  allowance 

for  imprisonment,  etc 3724 

Costa  Hiva, 

arbitration  of  boundary  dispute  with  Colombia 4857 

b(mndary  dispute  with  Nicaragua  snbmitted  to  President  of  Uuited 

States 1945 

text  of  treaty,  1886 4704 

treaty  w ith  Nicarajjna ;  boundary ;  1858 4706 

with   Ignited  States,  arbitration  of  claims  of   Uiiited  States 

citizeus;  1860 1551,4701 

Costa  liica-Nicaraguan  Boundary  Arbitration, 

submission  to  President  of  United  States 1945 

report  of  George  L.  Hives 1946 

award  in  favor  of  Costa  Uica 1964 

text  of 5074 

map  of  boundary 5079 

further  arbitration 11^7 

*  Costa  Rica  Packet,'*  .Ship, 
arbitration   of   claim   for   unlawful   tletention;   Great   Britain — 

Netherlands 4948 


5126  INDEX. 

Coata  Kican  Claimt  Commisaiony  Treaty  of  1860,  Page. 

provisious  of  treaty 1551 

ooiumissioner  for  Costa  Rica,  Lnis  Molina 1553 

for  United  States,  Ben^jamin  F.  Rexford 1553 

ooansel  for  Costa  Rica,  James  M.  Carlisle ' 1553 

for  United  States,  Judge  Peabody 1553 

umpire  selected,  Chevalier  Joseph  Bertinatti 1553 

award  of  umpire 1657 

case  of  Bo wley ;  failure  of  municipal  protection 3082 

consideration  of  belligerency 1558 

first  meeting 1552,1553 

final  meeting 1554 

procedure  adopted  by  conimisHion 2141 

report  of  commissioners 1555 

Cotestcarth  tf-  Powell, 
arbitration  of  claim  of,  against  Colombia,  by  United  States  Min- 
ister Scruggs 2050 

treaty  between  Colombia  and  Great  Britain,  arbitration  of,  1872..     4097 

Cotton  Claims, 
considered  by  Civil  War  Claims  Commission 3679 

Coudert,  F,  /?., 
counsel  for  United  States,  Paris  fur-seal  tribunal SCk") 

Counsel  Fees, 

action  of  first  Alabama  claims  court  as  to 4654 

payment  for,  out  of  award  Alabama  claims,  provided  by  law 4641 

Court  of  International  Arbitration, 

proposed  by  interparliamentary  conference,  Brussels,  1895 5064 

by  New  York  State  Bar  Association,  1896 5066 

Courts  of  Commerce, 
international,  created 4832 

Cramer,  John  D., 
claim  for  illegal  arr«'8t,  etc.,  dismissed 3250 

Crapaud  Creek, 
decision  as  to 463 

Cravairola  Boundary, 
arbitration  by  United  States  Minister  Marsh  of  dispute  of  Switz- 
erland and  Italy  as  to 2027 

Crawford,  John  I., 
claim  disallowed;  alleged  illegal  arrest,  etc 3286 

Creditors, 
conimissiou  to  settle  claims  of  British,  barred  from  judicial  rem- 
edies         271 

Creek, 
meaning  of  term 434,441,453 

'* Creole,''  JiHij, 

claim  considered  by  commission  of  1853 410 

allowed;  case  of  mutiny  and  unlawful  n^lease  of  slaves  in  for- 
eign port 4375 

Creswell,  John  A.  J., 

counsel  fur  United  States  lirst  Alabama  claims  court 4642 

second  Alabama  claims  court 4661 
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Criado  y  Gomez,  Ramon  Fernandez,  Page. 

naturalization  certitioate  impeached  for  fraud 2624 

Croft,  Mr., 

arbitration  of  claim  of  Great  Britain  against  Portugal;  alleged 

denial  of  justice 4979 

Cronhy,  E.  O., 

arbitration  of  British-Honduranean  claims  by 2106 

Croiherff,  Margaret  M., 

claim  for  losses  rejected;  acts  of  revolutionists 2977 

Crowfher,  Llewellyn, 

claim  for  illegal  detention '. 3304 

Cruinera, 

ettect  of,  receiving  Hubseiiuent  commission  from  belligerent 4082 

CrninerH,  Confederate, 

decision  of  second  Alabama  claims  court  as  to 4673 

Crutchett,  Jamett, 

claim  allowed;  buildings  occupied  by  troops 3734 

Cuba, 

arbitration  of  claims  arising  from  insurrection  of  1868  in 1019 

cases  of  embargoed  property 3754 

decree  placing  embargo  on  estates  of  all  assisting  revolt  of  1868. .     1025 

proposals  for  independence  of 1026 

propositions  of  Marshal  Prim 1027 

taking  testimony  in 2174 

Cuban  CI  aim  ft, 

agreement  with  Spain  for  arbitration  of,  1871 4802 

Cuculla,  Joseph  A., 

claim  under  contract  with  revolutionary  government  rejected 2873 

Cucullu,  Joseph  S., 

claim  for  loan  dismissed ;  unneutral  contract 3477 

Cummings,  Franklin, 

claim  for  losses  rejected ;  acts  of  revolutionists 2976 

Cunninghan  <f-  Co.,  William, 

claim  considered  by  oommission  under  Article  VI.,  Jay  Treaty, 

1798 !.       287 

"  Current  Money,*' 

meaning  of 1638 

Curtis,  Benjamin  B., 

chosen  umpire,  arbitration  of  claims  of  Hudson's  Bay  and  Puget's 

Sound  Agricultural  companies 241 

Cushing,  Caleb, 

appointed  American  counsel,  Geneva  arbitration 556 

Mexican  agent  and  counsel,  Mexican  Claims  Commission,  treaty 

of  1868 1296 

counsel  opposing  claims  of  Hudson's  Bay  and  Puget's  Sound  Agri- 
cultural companies,  treaty  of  1863 240 

Cushman,  G.  G., 

appointed  American  commissioner  to  designate  reserved  fisheries, 

treaty  of  1854 427 

resigned 437 
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arbitration  of  (HH])iite  between  Italy  and  Persia 5019 

CiittM,  Richard  />., 
uppointt'd  American  Hiirvoyor  to  deftignatereseryed  fisheries,  treaty 

of  1K5I 427 

rop<irt  of  profUHuliugH  of  reserved  lisherios  couimission 438 

D. 

DamagfHf 

avvanl  <if  (lenovii  arbitration,  Alabama  rlaims 4116 

baHJH  of,  Krencb  Inclt-ninity  CommiHsion  1831 4482 

oaHe  of  Uiiittxl  8tateH  Geneva  tribunal 590 

( laHHeH  of  loHseH  considered  by  Geneva  arbitration  1871 4112 

indirect  (rlaims,  excluded  from  consideration  by  Geneva  arbitra- 
tion    4112 

net  value  of  car^o,  a  meaHure  of;  case  of  lieUey 4205 

caHc  of  Septune 4216 

Damagra,  Measure  «/, 

couHidcrcd,  Alabama  claims .....  623 

unlawful  seizure  of  vessel 1013 

Danehf  John  IK, 
statement  of  award  Cobmibian  Claims  Commission  1861 ;  reconsid- 
ered, conuuisHJon  of  1?<64 13H8 

rlaiui  for  seizure  of  prizes  by  Colombian  naval  officer,  disallowed.  2729 
Ihtnford,  hiiowlton  «V'  Co., 

claiiiiH  (liHallowed;  judicial  remedy  to  be  pnrsned 3148 

Danish  liHlcmnitify  Coureiition  of  March  L*8j  1830 ^ 

iiri^iu  of  claiuiH 4M9 

couvention  concluded  March  28,  1K30 4563 

counniKHJou  autliori/etl 45(»4 

Bccrctary,  l\*obert  Kultou 4566 

couiuiisHioncrs  (icor^c  Winchester,  William  J.  Dnane,  and  JeAse 

Hoyt 4565 

Her«jen  prizes  disallowed 4572 

lirst  meet  in^ 45(l"> 

filial  meeting 45<i9 

instructions  to  Danisli  prl\atecrs 455(> 

negotiations  of  Mr.  Krwing 4;V>() 

of  Mr.  Wheaton,  1S27 4553 

ar«j:uineiits  siibniitted 4555 

jxross  Sinn  acce])ted 4563 

ro]»ort  of  coniuiisHioners 456i* 

rules  «d'  ])roce<lMre 4565 

of  <l(Mision 45<»?< 

seizure  by  ]>rivateors 455(^ 

remonstrances  against 4550 

DuvdoHf  M.  ./., 

arbitrator  Savage  claim 1S57 

Dartmouth  Hirer, 

decisitm  as  to  mouth  <»f 4^<9 

^'Dashing  ll'arc/'  Hrif/, 

claim  disallowed;  alleged  seizure  in  m-iitral  waters 3948 
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dispute  }i8  to  slaves  carried  away  from 377 

hold  to  belong  to  the  United  States 384 

Davis,  J,  C.  liancroftj 

appointed  American  agent,  Geneva  arbitration 556 

American  secretary  joint  high  commission,  1871 536 

authorship  of  case  of  United  States,  Geneva  tribunal 591 

nieinoraudum  of  case  of  island  of  Bulama,  Africa 1916 

of  meeting  of  Mr.  Fish  and  Sir  John  Rose  as  to  Alabama  claims, 

etc .^ 521 

pri vate  counsel,  London  commission  of  1853 404 

Davis,  John  J 

clerk,  first  Alabama  claims  conrt 4642 

report  of  tirst  court  of  A  labama  claims 4649 

Dajff  Charles  Deivey, 

rounsel  for  claims  of  Hudson's  Bay  and  Puget's  Sound  agricul- 
tural companies,  treaty  of  1863 240 

de  Arinos,  Jiaron, 
third  commissioner,  French  and  Ajuerican  claims  arbitration 1136 

de  liehiaHy  Louis, 
claim  for  alleged  illegal  arrest,  etc.,  considered 3316 

df  Ifrissoi,  Amelia, 

claim  of,  against  Venezuela 2949 

de  CauSf  Grimaudf 
agent  for  France,  French  and  American  claims  arbitration 1136 

de  Chamhruiif  Marquis  C.  J., 

agent  of  Haiti,  Pelletier  and  Lazare  arbitration 1751 

counsel  for  France,  French,  and  American  claims  arbitration 1136 

for  Haiti,  Van  Hokkeleu  arbitration 1813 

de  (ourcclf  liaron  Alphonsef 

appointed  neutral  arbitrator,  Paris  fur-seal  tribunal 805 

chosen  as  president  of  tribunal 809 

De  Facto  Author itieSf 

powers  of 1595 

De  Facto  (iorerumenty 

authority  of,  discussed 3548 

case  of  Zuloaga  and  Miramon  Governments  in  Mexico  2873 

considered  in  claim  of  Venezuela  Steam  Transportation  ( 'ompany .     1716 
liability  for  acts  of  Balmacedists  and  Congressional ists  in  (*hile..     2938 

opinion  of  Attorney-General  lUack  as  to  authority  of 1603 

power  of 3558 

resjjonsibility  for  acts  of,  Neapolitan  indemnity 4579 

dc  Fanje,  Sazcrac  ct  Fits, 

claim  for  property  taken;  aid  toein'my  not  sustained 2781 

de  (ieo/roif,  L., 

connnissioner  for  France,  Freneh  and  American  claims  arbitration .     1 136 

de  (ire;/  and  Ripoii,  Early 

appointed  member  of  joint  high  commission,  1871 536 

de  Hammer y  Xareissa, 

claim  against  \'enezuela 2949 

de  la  ReintriCf  Ileury  /i., 

appointed  United  States  agent,  Peru  Claims  CommisAvotv,  1^*^ VVa\& 
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ds  LeMepSf  3/.,  Puge. 

arbitratidu  of  diapnto  with  Khedive  of  Egypt,  Snez  Canal 4863 

de  Luna,  AHionio  JU'Uido, 
claim  ftir  illofi^l  deU'Dtion  allowed 3376 

de  MonUf  Sieur, 
Yoyage  to  America 16 

de  Poteatadf  Marquie  Luie, 
appointed  couimissioxiorf  Spanish  claims  arbitratiou 1046 

de  Riraa  y  Lamar,  Ramon , 
claim  for  embargoed  oHtate,  aid  to  insurgents  not  proven S780 

J>e  mit,  John  J/., 
contract  claim  of,  considered 3468 

de  Zamaronat  Manuel  Maria, 
appointed  Mexican  commissioner,  Mexican  Claims  Commission, 

treaty  of  1868 1298 

DeaHf  IriJbtrtf 
appointed  United  States  counsel,  Colombian  Claims  Commission 

1881 1881 

Debts, 
commission  to  settle,  due  British  creditors  before  oonolnsion  of 

]>eace 271 

failure 292 

treaty  for  payment  of,  dne  British  subjects  barred  by  legal  ob- 

htructions 298 

provisiouH  with  Franco  iis  to  recovery  of 4431 

Decisions, 

finality  of 1257 

principle  of 1643 

Declaration  of  Inicntion, 
eUVct  of,  on  citizenship;  ca8e8 2549 

Declaration  of  Paris, 

four  rules  of  neutrality,  etc 56i 

action  of  Kiiglaiul  and  France  to  Bocuro  recognition  of  second  and 

third  rules 564 

Dtirees, 

Prussian 4447 

Berlin,  November  21,  1S()6 4448,4479.4494 

of  Milan,  December  17,  1S()7 4451.447i» 

of  Bayonne,  April  17,  1«<»8 4452 

of  Kambouillet,  Manli  1.  1S()1> 445:t 

of  Spain,  blockade  of  Cadi/,  St.  huear  de  Harramcda,  and  Gibral- 
tar, February  15,  1S(K) 4488 

of  Spain,  February  11»,  1S()7,  ^nfon-in^  Berlin  decree 441W 

of  Murat,  King  of  Na]»leM 4575 

Decrees^  French  (see  also  I'rench  Decrees), 

as  to  enemy's  goods  to  blockaded  ports,  November  19,  1794 4414 

of  January  4,  Hir*,  modifying  decrees  of  May  9,  1793,  and  Novem- 
ber 19,  1794 4414 

as  to  treatment  nf  neutral  vessels,  July  2,  1796 4419 

by  special  agents  in  West  indies 4419 

as  to  enemy's  property  on  neutral  ships,  March  2,  1797 4427 
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as  to  English  goods,  .lanaary  17, 1798 4425 

seizures  ordered  by 299 

Decrees f  Spanish, 
in  Cuba 1021,1026 

Deer  Island, 

claim  for 46 

Dejardin,  Paul, 

agent  for  Franee,  French  and  American  claims  arbitration 1136 

Delafield  Joseph, 
appointed  United  States  agent,  commission  under  Article  YI., 

Treaty  of  Ghent 165 

Delagoa  Bay, 

arbitration  of  territorial  claims  of  Great  Britain  and  Portugal.. .  4964 

Delagoa  Bay  liailway, 

arbitratrion  of  claim  against  Portugal  for  seizure  of 1865 

diplomatic  negotiatitms 1866 

arbitration  agreed  to 1871 

arbitrators  named  by  Swiss  President 1872 

protocol  submitting  claim 1874 

presentation  of  case 1878 

answer  of  Portugal 1883 

opin  ion  of  MM.  Lyon ,  Caen,  and  Renault  in  behalf  of  claimants . .  1891 

of  M.  Meilein  behalf  of  Portugal 1896 

further  investigations 1899 

Delaware  River, 

decision  as  to  mouth  of 493 

DelfoBse  Maurice, 

appointed  third  commissioner,  Halifax  arbitration 727 

circumstances  of  appointment  on  Halifax  commission 746 

correspondence  relating  to  appointment 747 

Delgado,  Joaquin  M., 

case  of 2590 

Delgado,  Jose, 

claim  considered  by  Spanish  Claims  Commission,  1871 2196 

Demurrage, 

allowance  Danish  Indemnity  Commission 4569 

Denial  of  Justice, 

alleged  illegal  act  of  anthoritieH ;  Croft's  case 4979 

claims  arising  from  alleged ;  under  Article  VII.,  Jay  Treaty,  1794.  3073 

disposition  of  property  without  judicial  proceedings 1861 

international  effect  of  judicial  sentences;  prize  sentences 3160 

j  udicial  wrongs ;  case  of  Fabiani 487H 

pursuit  of  legal  remedies;  cases 312H 

right  to  legal  process;  cases 3119 

Denmark, 

convention  concluded  for  payment  of  seizures,  etc.,  1830 4563 

responsibility  for  spoliations  by;  French  Indemnity  Commission, 

1831 4174 

seizures  by  privateers 4550 

treaty  with  United  States;  arbitration  of   Buttertield  claims; 

'  1888 V\^,V'\VJi 
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IteHHisott,  Samml  L.,  Pn^ 

cluiiii  lor  hN<iH>8  till  accouutuf  seizure  of  .-I reA<fra/<l  Grade  rejected; 

ullowanco  tor  ill  tn'utiuent,  etc 2766 

Ih'pcndtHi  lerritorjfj 
jiiristlii'tioii  of ....    3^ 

PriwtfitioHM, 
action  n[)oii  iiiaiimT  of  taking,  by  Mexican  Claims  ConiiDiHsion, 

l^<«l8 2147 

foniiH  adopted  by  Kreiioh  Claims  Comuiissioii 3218 

riib'H  of  proceihiro  adopted  by  coiumissioiis 2134 

noli  liability  for  lawlew  uctH  of  a  mob;  case  of 9029 

Ihrbjft  I.oi'ii, 

rfferciu'c  to  AlafmiHa  t'laini8 496 

Alt  llMUiNH  liinr, 

tlet'ision  as  to  iiiiUitli  of 4Sl> 

h*9irH*j*\  AUiiit9^ 

cbosi'u  nmpiie.  Kcnadorian  Claims  I'oiiimiwion 1571 

Ihtfiilion  (ttte  alno  Arrt'St*. 

arbitration  of  claim  of  Conta  Rica  Packet;  Great  Britian-Nether- 

landH 4iM^ 

ca»t»  of  rrankJin  :  b».ss  from  illegal 'S1& 

of  Kcrlbrd  aud  .lonkin,  allege«l  illegal 3791 

of  iMhiian 37M1 

Ihtroit  /.'/»•«•»■, 

fn-c  na\  i nation  of  channelH 170 

under  1 1  cat  y  ot  1S12 IIM 

••  Itiium,"  /•/•»</<( «/iw<', 

claim  tor  ilb'ual  sii/iire  and  denial  of  legal  remedy 3073 

for  »»>sts.  etc.,  allowed;  illegal  seizure  as  prize 38*J7 

Dirltiis,  llUHant  ('., 

claim  iijcot«*d;  nonliability  for  robbery 3iX<i 

ltiditi\  r.H[iinv  I..,  it  id., 

claim  di.sallow  cd;  debt  before  recognition  of  Chile  as  a  sfate 4^^.*!* 

IHVujiurv  \seenho  l>ne  Diligence), 

conHi<ler:)tion   of,  re(|uircd  of  neutrals  to   pn^vont   violations  of 

nentralitv 4467 

Ifiliutnrt.  I'iiihn'i  of, 

in  prosecution  of  claim  consiilcred l^iCil 

J)iploutatir  .iifnitx, 

re.spon>ibility  lor  arts  of,  considcretl ;  Chilean  Claims  Commission.     X^^^ 
Piplunutlic  (H}iitrx  •  ^tr  Ministers,  ('nit(*d  States). 

li'lKin  SH,     I  I  MHtltf  hi, 

case  ot'nuitinv  :  11  lc:;a I  release  of  slaves;  hrig  Creole VX!'^ 

cases  of.  sei/nre>,  etc 4l>4t» 

ri;;bts  of,  in  fon-ign  ports;  case  of  F.uUrprise 4I>41' 

case  of  //<  rinoxfi 4374 

Di*ttrirt  ('ourii*  of  tUr  Hiited  Slntent 
jurisdicti«»n  of,  in  pn/e  cases  decided  by  Sni»reme  Court 3J>77, 4011 

it'ltainha,  liarou, 

selected  as  arbitrator  by  Kmperor  ot  lira/il,  (ienevu  arbitration  ..  b^u 
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claim  rejected;  aots  of  reyolntionistB « 2980 

IHvision  of  Slate, 

effect  on  claimB ;  case  of  Targitiii 4617 

Documentif 

admission  of,  fur-seal  tribunal 911 

Dodge,  fV.  W.  C, 

claim  against  Chile;  illegal  acts  of  soldiers SOOl 

Volan,  Thomas  J., 

al lo wance  for  ill  treatment  by  Mexican  anthoritieB 2768 

Doniestio  Laws, 

duty  of  neutrals  measured  by  international,  not  ..* 4101 

Domicilf 

difference  between  domiciliation  and  naturalization 2701 

does  not  preclude  protection  by  alien's  government  in  oases  of 

open  injustice 2695 

effect  of  continued  foreign  residence  on  declaration  of  intention..    2718 

on  national  character,  Mexican  Claims  Commission 2695 

on  nationality 1164,1179 

in  belligerent   territory  by  alien,  forfeits  right  to  protection; 

cases 2657 

by  neutral  subjects  him  to  responsibilities  of  residence;  Lau- 

rent*s  case 2671 

international  effect  of 1430 

of  claimants ;  rules  of  commissions,  etc 2134, 2138, 2141, 2144, 

2153, 2158, 2159, 2162, 2166, 2167, 2169, 2205, 2212, 2231, 2337 
original  nationality  not  lost  by  foreign;  case  of  Anthony  Barclay.    2721 

ownership  of  land  as  affecting 2471 

question  of  habitancy  in  belligerent  territory;  case  of  Betsey 2825 

right  of  alien  to  claim  protection  on  account  of;  Beales's  case 2669 

neutral  to  protection  notwithstanding,  in  belligerent  territory.    2691 

protection  arising  from,  Sohaben  case 2696 

Domicil,  Belligerent, 

effect  of 1133 

Domiciliationf 

difference  between  naturalization  and 2701 

Domxnguez,  Fernando, 

effect  o f  certificate  of  naturalization  in  claim  of 2593 

Dominican.  Republic  (see  Santo  Domingo). 
Dominion  over  Things, 

extent  of,  asserted;  ftir-seal  arbitration — 834 

Donaldsonrille  Cases, 

clai  ms  arising  from  bombardment  disallowed 3689 

Donnell,  John, 

claim  of  executor  of,  allowed;  contract  claim 3545 

DonosOy  J,  Francisco  Vergara, 

agent  and  counsel  for  Chile,  Chilean  Claims  Commission 1470 

Danoughho,  Cyrus, 

responsibility  for  judicial  acts ;  claim  for  murder  of 3012 

Dorris,  Anderson, 

claim  disallowed;  acts  of  soldiers ••«•    ^K>Rf^ 
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MMrted  in  oaae  of  oertain  luiianliaed penoiw......  ••••••. 

extent  of,  under  lotemfttional  law •••••••.•••••••••••••..   Mil 

Drmper,  Andrew  8,, 

Jnitioe,  aoeond  ^lodMMclaiiiis  court  ..•..•.•••..•••••..»....••.. 
Dr99eh,  L,  J,, 

clAimdUmiieed;  robbery  by  mannding  •oldiois 

Dr9s,  ArtkemU, 

claim  allowed;  aeaeeement  on  nonresideiit  aUan ••••..• SMI 

Driggn,  Seih, 

caaeof;  deninl  of  legal  proeeee ••••.....••..••    S19 

claim  for  dental  of  Joetice,  etc.,  disallowad;  iliUiite  to  pamw 

judicial  remedy. •.....•,.  ..........    SUO 

Duane,  WimamJ., 

oommiuionery  Danish  indenmiliy,  1880.... ••—.••.•••....    4BB 

l}uboi9,  Charles «/., 

claim dieallowod ;  aaseaement  on  alien realdeiit. ••••••  ••••........    3742 

DubaU,  Edward  C, 

claim  allowed ;  destruction  by  troops •••••••••••.•.    871S 

Ihiho9f  Henry, 

claim  allowed ;  illegal  arrest,  etc .•••••••••••••••••••».    8S19 

Daooia^,  Theodore, 

claim  allowed;  force<l  loan  exacted •••••.•••••• 3409 

Dudley  Island, 

assigned  to  United  States  by  commission  under  Article  TV.,  Treaty 

of  Ghent fi3 

claim  for ,, 45 

Due  IHligence, 

defined  by  award  of  Geneva  tribunal 4063 

definition  of,  in  caHO  of  United  States,  Gtoneya  arbitration 4057 

in  case  of  Great  Britain,  Geneva  arbitration 4066 

in  British  counter  case 4060 

duty  of  neutrals 672,61(^612 

finding  of  Geneva  tribunal  as  to,  of  neutrals 654 

measure  of,  discussed  in  United  States  argument,  Geneva  arbitra- 
tion      4061 

in  British  argument,  Geneva  arbitration 4067 

opinion  of  Count  Sclopis  as  to  measure  of,  required  of  neutrals ..    4069 

of  Mr.  Staempfii 4072 

of  Mr.  Adams 4073 

of  Sir  Alexander  Cockbum •••...    4075 

DuUe,  Domingo, 

decrees  and  orders  of,  Captain*General  of  Cuba 1030 

Dunbar  and  Belknap, 

ease  of;  responsibility  for  acts  of  soldiers  under  command 2996 

Dundonald,  Earl  of, 

arbitration  by  United  States  minister  of  claim  o(  against  Brazil..    2107 
Dunk  Hirer, 

decision  as  to  mouth  of 475 

Dueenberg,  Louie, 

averment  of  domicil  and  citizenship  requisite  in  claims 2157 
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Dutch  GuianQy  Page. 

arbitratiou  of  boundary,  French  Guiana  and 4869 

DutieSy 

unlawful  exaction ;  caseof  Jnn 4346 

Duties f  Excessire, 

arbi tra tion  of  claims ;  G  reat  Bri  tain — France,  1873 4938 

Duties f  Refund  of, 

claims  for,  illegally  assessed,  considered 3361 

Dutrieusy  Jlrginiey 

claim  disallowed ;  losses  during  bombardment 3702 

E. 
Eakiriy  Robert y 

claim  barred  on  ground  of  holding  office  under  belligerent 2819 

Ewt  and  WfM  Florida  ClaimSy 

occupation  of  West  Florida 4319 

of  East  Florida 4319 

iustructions  to  Matthews  and  MoKee 4520 

action  of  Matthews 4521 

injurieH  to  inhabitants  of  East  Florida 4521 

invasion  of  West  Florida 4522 

treaty  provision  for  indemnity 4524 

judicial  adjustmeut  of  claims 4524 

claims  prior  to  1818  set  aside  by  Treasury 4525 

destruction  of  **i)egro  fort" 4525 

actiou  of  Congress  on  rejected  claims 4526 

report  of  Mr.  Everett 4527 

act  for  payment  of  East  Florida  claims 4528 

action  of  Treasury  Department ;  interest  not  allowed 4529 

amount  of  claims  paid 4530 

diplomatic  efforts  to  secure  interest 4530 

judicial  decisions  against  allowing  interest 4530 

Eastern  Countries, 

early  cases  of  arbitration  in.^ 4821 

Eastporiy  Me.y 

on  Moose  Island 46 

Eastern  Boundary, 

convention  settling,  Passamaquoddy  Bay,  not  ratified 45 

for  marking,  in  Passamaquoddy  Bay 63 

prescribed  in  treaty  of  peace,  1783 99 

"  Eclipse y'^  Schooner, 

claim  for  illegal  seizure,  etc.,  allowed 3307 

Ecuador, 

arbitration  of  boundary,  Colombia,  Peru,  and 4857 

imprisonment  of  Julio  R.  Santos 1579 

mediation  of  United  States  as  to  war  of,  with  Spain,  1866-1872. ..  5048 

treaty  with  United  Staten;  mutual  claims;  1862 1569, 4711 

Santos  claim;  1893 1587,4713 

Ecuador  ClaituH  Comminaionj  1862, 

treaty  provisions  for \5^ 
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Ecuador  Claimn  CommUMony  186S — Continued.  Pii>q, 

comiDissioDer  for  Ecuador,  J  nan  Jo8<^  Floret 1571 

Francisco  Ugenio  Tumariz 1571 

for  United  States,  P^ederick  Hassanrek 1571 

umpire  cboseu,  Alcidea  Destruge 1571 

case  of  IfeoAanto;  free  ship,  free  goods S221 

claims  of  Medea  and  (iood  Heturn  considered 1572 

opinion  of  Couniiissioner  Hassanrek,  rc^jecting 2731 

report  of  Commissioner  Hassanrek 1575 

payment  of  awards 1577 

Edmundfi,  George  F., 

article  on  Halifax  award 751 

opinion  as  to  case  of  the  ITnited  States,  Geneva  tribunal 591 

views  on  unanimity  of  arbitration  decisions 751 

Edwards,  James  If., 

claim  allowed;  illegal  arrest,  etc 3268 

Egypt,  Khedive  of, 

arbitration  of  claims  against,  1862 4863 

dispnte  with  M.de  Lesseps,  Suez  Canal 4863 

Eigendorff,  Franz^ 

claim  for  damages;  responsibility  of  anthori ties. 2975 

effect  of  domicil  on  citizenship  of 2717 

Eldredgey  Thomas  R., 

claim  for  loans  and  supplies  to  Peru  allowed 3460 

** Electric  Spark,''  Steamship, 

claim  for  net  freight,  etc.,  trip  not  begun,  disallowed ;  Alabama 

claims 429f» 

Elgin,  Lord, 

negotiation  of  reciprocity  treaty  of  1854,  by i'26 

'*  Elizaheih  Ann;'  Brig, 

claim  allowed;  illegal  detention,  etc 4600 

''Elizabeth,''  Ship, 

claim  disallowed;  compensation  for  capture  by  vessel  armed  in 

United  States 4001 

Elk  River, 

decision  as  to  mouth  of 491 

Ellicott,  An  drew  f 

forty-liftb  parallel  marked  by 80 

Elliot  River, 

disagreement  as  to  mouth  of 452 

Elliot f,  Benjamin, 

claim  allowed ;  property  taken  by  troops S72i^ 

Elliott,  n.  jr., 

report  on  fur  seals,  discussed,  Paris  fur-seal  tribunal JlW 

Ellis  River, 

decision  as  to 4$4 

as  to  mouth  of 4^ 

Elmore,  Federico  Angnsto, 

selected  as  an  umpire,  Peru  Claims  Commission,  1868 16il 

Emhartjo, 

act  of  December  22,  1807 4451 

repealed _      44i>:» 
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clainiB  for,  in  Cnba ^ 3754 

contention  of  Spanish  Government  as  to 1035 

decree  of  Caban  Captain-General  as  to 1025 

"  EmiJy  Banningf*^  Barkt 

claims  on  account  of  illegal  detention  of,  allowed 3251 

Emperors  of  Germany, 

action  as  arbitrators 4825 

*^Empres8y^^  Barky 

claim  disallowed ;  alleged  failure  in  restitntion,  etc 3960 

**  Encomium y^*  Brig, 

claim  considered  by  commission  of  1853 409 

Enea9f  Joseph, 

claim  allowed;  illegal  arrest,  etc 3282 

Enmore  River, 

decision  as  to , 466 

as  to  month  of 483 

'*  Enterprise y"  Brig, 

claim  considered  by  commission  of  1853 409 

compensation  for  slaves  liberated;  rights  of  Yossels  in  distress. ..  4349 
"Erring y  George  W., 

appointed  Americ-in  agent  under  Article  VII.,  Jay  Treaty,  1794. ..  322 

negotiations  for  settling  claims,  Danish  depredations 4550 

"^««ex,"  Schooner, 

claim  allowed ;  illegal  detention 3901 

**  Essex,''  Vessel, 

capture  of ;  case  of  continuous  voyage 4447 

Estcourt,  J,  Bucknall, 

northeastern  boundary  line  run  by  Albert  Smith  and 154 

**  Esther,*'  Ship, 

claims  allowed ;  unlawful  seizure 4595 

Europe, 

treaties  as  to  navigation  of  rivers  in • 4851 

Evans,  George, 

appointed  commissioner,  claims  against  Mexico,  1894 1251 

Et^arts,  William  M., 

appointed  American  counsel,  Geneva  arbitration 556 

report,  as  Secretary  of  State,  on  Weil  and  La  Abra  claims 1334 

Everett,  Edward, 

report  on  Florida  claims 4527 

Evidence  (see  also  Testimony), 

ade(|nacy  of  testimony 1434 

admission  of  affidavits 728 

of,  by  commissions 2259 

of  documents,  fur-seal  tribunal 911 

authentication  of  proofs 372 

documents  admitted 1752 

ex  parte  proofs  considered 2262 

extra<'ts  from  works  submitted 23 

facsiniiles  of  maps  submitted 23 

inspection  of  archives V\2?\ 
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MHdemee—ConUnned. 

newly  dinooTered,  Admitted • •• ••••••••••.•• 

rnlM  of  commifliiions  M  to 9136^  2188^  2143;  2148^  9117, 

2170, 2171, 21<«,  2202, 2906^  9910^  9914, 289B;  2239^  299^  90 

for  taking  testimony,  fintJMMUielalmsoonrt 46tf^4M 

sec'ond  iltofroma claims conrt •.•....•«.    4M 

nnlimiMion  of  action  of  Mexican  Claims  Commiaaioii,  1868. ..•  ...•    91SI 

taking  of  testimony  in  Cnba,  1873 lOtf 

in  France •••••.•••••    IM 

Ex  Parte  Pr<Hi/$, 
inadmiflsibility  as  evidence •••••  ••..  ••..    9ni 

ExeulpaUd  Cruhers, 

claims  for  losses  ih>m,  admitted  to  seoond  AUUbmmm  olaima  oonri. .    4W 
Executors, 

right  of,  to  present  claims • •••••••••    9289 

Expatriation^ 

effect  of,  on  return  to  native  country ....•• 810 

question  of,  considered • 486^500 

Exploits  liirer, 

decision  as  to  month  of • 481 

Exportation,         * 

right  to  prohibit,  considered;  saltpeter  oases • 4379 

"Express,"  Schooner, 

claim  disallowed;  alleged  illegal  seizure  under  revenue  laws  ....    3890 
Expulsion, 

cases  of  alleged  illegal,  considered • 33S3 

by  Mt'xicaii  Claims  Commisaion,  1849 8834 

by  Mexican  Claims  Commission,  1868 8817 

by  SpaiiiHh  Claims  Commission,  1871 83a0 

by  Venezuelau  Claims  Commission,  1885,  1888 3^ 

({ucstiun  of,  l^araguayan  authorities •• 1514 

ExtralerriUtriality, 

under  law  of  nations .....••..    2584 

F. 
Fahianif  Ambrose, 

arbitration  of  claim  of;  France  and  Venezuela 4878 

Failure  of  Justice, 

as  basis  of  claim •••• 163) 

"Fair  American,"  Schooner, 

claim  for  il legal  confiscation,  etc.,  allowed 8869 

"Fame,"  Vessel, 
claim  for  illegal  seizure  denied;  failure  to  appeal 8100 

"Fanny,"  Kriy, 

claim  diHallowed;  capture  on  high  seas  by  vessel  armed  in  neutral 

port SOW 

"Fanny  "  Schooner, 

claim  for  detention  rejected,  seizure  of •• 2779 

Fayal, 
iight  and  destruction  of  brig  General  Armstrong  at 1071 
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Featherstonhaiigh  and  Mudge,  Page. 

survey  of  disputed  northeastern  boundary  by 141 

*' Felix,"  Schooner, 

claim  for  seizure  rejected  on  ground  of  trading  with  an  enemy. ..    2800 
Fenian  Raids, 

claims  for,  refused  by  joint  high  commission 687 

Fen  tan  ism, 

effect  on  relations  with  Great  Britain 495 

Fergnsson,  Arthur  W,, 

secretary y  Venezuelan  Transportation  Company  arbitration 1711 

Fernandez  del  Castillo,  Pedro, 

appointed    Mexican  commissioner,  Mexican  claims   arbitration, 

treaty  of  1839 1220 

Ferrer,  Jos^, 

rights  of  citizenship  arising  fromdomicil..., 2720 

Fessenden,  Daniel  W., 
clerk,  second  ^/aframa  claims  oonrt 4661 

*'Fifty-fonr  Forty,'' 
limit  of  Russian  and  United  States  territorial  claims,  1824 207,210 

''Fifty-four  Forty  or  Fight," 

origin  of  phrase 210 

Fiji  Islandn, 

mediation  as  to  land  claims  in 5043 

Finality  of  Awards, 

action  as  to 1793,1800 

in  Weil  and  La  Abra  cases 1324 

impeached  for  fraud 1659 

identity  of  cases 2193 

Findlay,  John  V.  L., 
appointed  third  commissioner,  Venezuelan  Claims  Commission, 

treaties  of  1885, 1888 1676 

opinion  rejecting  claims  of  John  Clark  for  capture  of  Medea  and 

(iood  Return 2743 

Fish,  Hamilton, 

appointed  member  of  joint  high  commission,  1871 536 

correspondence  with  Sir  Edward  Thornton,  joint  high  commis- 
sion    532 

instructions  to  Minister  Motley  as  to  Alabama,  etc.,  claims 512 

negotiations  with  Sir  John  Rose,  Alabama  claims 521 

plan  for  joint  high  commission  submitted  by  Sir  John  Rose 523 

reply  suggested  by  Mr.  Sumner 525 

memorandum  submitted 526 

fun  her  discussions 529 

protest  by,  against  seizure  of  property  of  citizens  in  Cuba 1030 

statement  as  to  J  labama  claims,  March  8, 1871 541, 629 

unofficial  negotiations  by,  Alabama  claims 519 

views  on  freedom  of  the  seas 1008 

Fisher,  (ieorge  P., 
commissioner  to  adjudicate  claims,  Brazilian  indemnity 


» 
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FUhtrif  {•€€  aUo  Hftlifaz  Arbitration  CommisBiini),  p^ 

act  of  Parliament,  1819 710 

arbitration  of  comi»outation  for  priTilafea,  treaty  of  1871..... •.     731 

of  Newfoundland ;  France  and  Oroat  Britain 499 

case  of /'a//a« ;  seizure  on  high  seaa d5 

of  WaBhingt<m ;  maritime  J  ufiediction  over  liaya 43IS 

consUlered  in  treaties  with  Great  Britain,  1783, 1783 708 

in  treaty  of  1818 7W 

under  treaty  of  1871 719 

•eizure  on  high  waH :  caiteof  JryiM .* 4S44 

treaty  with  Gnrak  Britain,  1871;  articles  relating  to,  priTilegos, 

and  commiHsion  to  determine  compensation 4755 

J/UhrrieB  and  the  MitntinHppi, 
connected  by  commissioners  at  Ghent,  1814 .......      705 

Fi9ktrie8,  Fur-Srul  {Bee  Fur-8eal  Fisheries  Arbitration). 

FUkeriea,  yoriheattem, 

fontrovfsnies  of  1815-1818 706 

UoviTingact  of  Nova  Scotia 710 

ne^otiationH  of  1782 703 

proviHionH  in  treaty  of  1782-«3 704 

in  reciprocity  treaty,  1854 711,712,716 

qncHtion  of  traffic 711,734 

under  treutien  1783, 1818 710 

FitiherieHf  tieeerred, 

commission  to  doHignato,  in  rivers 426 

treaty  with  (iroat  ISritain,  1854;  commission  to  designate 4747 

Fieke'M  I Httrorery  of  America ^ 
d«liuition  of ''com"  in 302 

Fittler,  Lorenzo  /'\, 
claim  for  delay,  by  capture,  not  allowed;  Alabama  claima 4289 

Fitch,  Frederick  (i., 
claim  for  Herv icon  dismlHsed ;  unneutral  contract 8476 

FitznimonHy  Thoman^ 
appointed  American  commissioner  under  Article  VI.  of  Jay  Treaty, 

1791 278 

F'lag^  Transfer  of, 
OH  a  rune  de  guerre 2360 

Flan  naff  an  f  Hradlcy,  Clark  <f-  To., 
claim  for  breach  of  contract  disallowed 3561 

Fleury,  Jean  Marie f 
Jurisdiction  of  commission  conHidered  in  case  of 2153 

Flora* ,  Juan  Jom-, 
made  Kcuador'H  commissioner,  Ecuadorian  Claims  Commission...    1571 

Florida  liond  Cancn, 
nonliability  of  Tnitod  8tate8  in 3594 

**Floriday''  Confederate  Cruiser, 

action  of  Geneva  tribunal  as  to  England's  liability  for 651 

award  of  arbitrators 656,4144 

cane  of,  considered  by  (teneva  tribunal 649 

contention  us  to  liability  for  act«  ot,  and  her  tenders;  Geneva  arbi- 
tration      4129 

eiVect  of  reaching  belligerent  port.  Mobile 4135 
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effect  of  entering  Mobile  on  character  of 4089 

opinions  of  coinmisHioners 4136 

Floridaf  East  {see  East  Florida). 
Florida  Treaty, 

concluded  February  21, 1819 1 4496 

Florida,  West  {see  West  Florida). 
Flour^ 

declared  contraband  by  British  order  in  council,  1793 300 

Forbes  and  Parker,  . 

effect  of  domicil  in  belligerent  territory 2666 

Forbes,  Paul  S,, 

mission  ofy  to  secure  independence  of  Cuba 1026 

Forced  Loans, 

claims  for,  considered  by  Mexican  Claims  Commission,  1838 3409 

by  Mexican  Claims  Commission,  1849 3409 

by  Mexican  Claims  Commission,  1868 3411 

general  consideration  Mexican  Claims  Commission,  1868 3411 

Ford,  Francis  Clare, 

appointed  British  agent,  Halifax  arbitration 727 

Forrest,  Joseph, 

case  of,  damages  for  detention  of  vessel 2944 

''Forte,''  n.  Af.  S,, 

arbitration  of  case  of.  Great  Britain  and  Brazil 4925 

Fortune  River, 

deciMion  as  to 462,483 

Forty-fifth  Parallel  of  North  Latitude, 

erroneous  location  of 80 

contention  of  United  States  as  to  true  location,  northeastern 
boundary  arbitration 106 

claim  ot  Great  Britain  as  to  true  location 112 

definitive  statement 119 

decision  of  arbitrator  as  to  locating 127,136 

Forty-ninth  Parallel  of  Latitude, 

established  as  boundary  west  of  Rocky  Mountains  to  western  coast.      197 
Foster,  Dwight, 

appointed  American  agent,  Halifax  arbitration 727 

Foster,  John  IF., 

appointed  American  agent,  Paris  fur-seal  tribunal 805 

Foucher,  L.  F., 

case  of  citizenship  considered 2512 

Fox  Jiiver, 

decision  as  to  mouth  of 489 

Foxley  River, 

decision  as  to 465 

as  to  mouth  of ; 485 

France, 

agreement  as  to  claims  of,  against  Chile,  1896 4862 

appointment  of  .1  anies  Monroe  as  minister 4414 

of  Minister  Genet 4404 
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Mrbitmtion  as  to  gnano  ftrnda;  Chile,  P«ni,  and 488S 

of  boandsry,  Freneh  and  Dutch  Galana;  dispute  wHli  KeflMr- 

landa,  1891 

of  claims  of  allied  powert,  1814 

of  claims  of,  against  Chile,  1882 1889 

of  claims  of  Great  BriUln  against,  1843;  blookade 4996 

of  claims  of,  agaiuHt  Haiti 4881 

of  claim  of  ship  PJ^re  against  Nioaragua •....  4870 

of  claims  of,  against  Venezuela 4877 

of  claim  of  Fabiaui,  against  Venesuela ••...  4818 

of  dispute  with  Netherlands,  1816 4866 

of  "  Grafillhle  concessions,"  claim  of  Greit  Britain  against,  1808.  4899 
of  mineral-oil  claims  of  Great  Britain  against^  1873;  ezceaaiTe 

duties 4888 

of  Newfoundland  fishery;  Great  Britain  and 4988 

of  prize  claims;  Spain  and,  1824 4873 

award  by  PreeidentGn^Ty;  Havana  Paoket 5081 

of  Queen  Victoria;  claims  of  Mexico  and,  1844 4865 

claims  of  citizens  against  United  States  during  civil  war  reforred 

to  commission 1134 

commercial  discontents 4400 

complaints  against  the  United  States,  1795 ;  discussion 4415 

consnlar  convention  concluded  by  Franklin,  1784,  rojeeted 4400 

by  Jefferson,  1788,  ratified 4400 

convention  for  paying;  purchase  money  for  Lonisiana,  April  90, 1803.  4431 

for  paying  spoliation  claims 4434 

mission  of  Ellsworth,  Davie,  and  Murray 4427 

instriK'tious 4427 

nogutiatioiiB 4429 

cou  vent  ion  of  1800,  concluded ;  ratification 4431 

mission  of  Piockney,  Marshall,  and  Gerry 4422 

informal  negotiations;  X,Y,Z  episode 4423 

rapture 442> 

measures  of  hostility  enacted  by  United  States 4426 

negotiat  ions  for  commercial  treaty  by  Morris 4408 

revolution  of  17t)2 4408 

war  with  Knj;land 4408 

recall  of  Morris 4414 

reoommendat  ion  for  permanent  treaty  of  arbitration  by 2117 

refusal  to  receive  Pinckney  as  minister 4420 

rupture  of  diplomatic  relations,  1836 4467 

rcfltored;  British  mediation 4467 

speech  of  Presiden t  Harras  on  recall  of  Monroe 4422 

suspension  of  treaties  discussed 4405 

treatiosof  1778 4899 

treatment  of  X)rize8 4399 

prohibition  against  foreign  privateers 4399 

binding  force  considered 4406 

free  ships,  free  goo<ls 4399 

mutual  alliance  guaranteed 4399 

abrogated  by  act  of  Congress  July  7,  1798 4426 
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treaty  ceding  Louisiana,  April  30, 1803 4434 

mutual  war  claims,  1880 1134,4715 

time  extended 4718,4719 

violations  of  neutrality  by,  1793 3968 

war  with  allied  powers ;  neutrality  proclamation,  1793 4406 

France f  Preeident  off 
award  in  territorial  dispute,  Delagoa  Bay;  Great  Britain  and 

Portugal 4984 

Franco- Gei-man  War,  1870-71, 

claims  against  France  for  losses  growing  out  of 1134 

proclamation,  neutrality  of  United  States 568 

Franklin f  Benjamin, 

letter  as  to  true  St.  Croix  River 22 

peace  commissioner,  1783 1 

'*  Franklin,''  Ship, 

claim  for  seizure  by  Chile 1467 

a1  lowed ;  loss  f^om  detention  by  authoritiot 3783 

Fraud, 
proceedings  of  Venezuela  Claims   Commission,  treaty  of  1866, 

impeached  for  alleged 1659 

protest  on  ground  of,  against  award  to  George  A.  Gardiner 1235 

Weil  and  La  Abra  claims 1330 

Frazer,  James  Somerville, 

appointed  American  commissioner,  arbitration  of  civil- war  claims  690 
Frear,  William  H., 

claim  under  contract  for  supplies,  disallowed 3488 

Frederick  Island, 

claim  for 46 

assigned  to    United  States   by  commission  under  Article  IV., 

Treaty  of  Ghent 63 

Free  Ships,  Free  Goods, 

principle  considered,  case  of  Mechanic 3221 

provision  in  treaty  with  France,  1778 4399 

Freight, 

allowance  for  loss  of ;  case  of  Winged  Racer 4242 

A lahama  claims  cases ;  principles  considered 4242 

case  of  Comnvonwealthf  second  charter 4288 

Frelinghuysen,  Frederick  T., 

declines  mission  to  England 524 

French  and  American  Claims  Commission,  1880, 

diplomatic  negotiation ;  commission  authorized 1133 

text  of  treaty 1134 

commissioner  named  by  France,  L.  de  Geofroy 1136 

A.  A.  Lefaivre 1136 

by  United  States,  Asa  O.  Aldis 1136 

by  Emperor  of  Brazil,  Baron  de  Arinos 1136 

agent  for  France,  Arthur  Lanen 1136 

Paul  Dejardin 1136 

Grimand  de  Canx 

agent  and  counsel  for  United  States,  George  S.  Boutwell 
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French  and  Jmerioan  Claimii  Commitfiioa,  18S0—Conliaue<l.  p«ge. 

oonnael  for  Fthdcm',  Cbarlc«  Adolpb  de  Cbumbnin 1136 

first  meeHiig  of  commioaiou 1137 

time  extendsrt ' 1146 

KubI  meetiug Ut8 

awardH U50 

delate  romplained  of  by  French  conntel 1162 

reply  of  Mtmmiiwlaiiers U66 

COMB  conaidered,  af.t*  of  loldUrs 2999 

aUeged  illegal  ftirest,  etc 3811 

Analiuac;  prize  i^ase 39G5 

ooDli(ic»teil  property 3763 

coDtiutt  claiiiiH  ninHidcred 3486 

de  Furgeet  Filx;   ['uutention  of  kid  to  enemy  not  atutained 2781 

DonftldsonvilleoliiimB 36% 

Jeauanud;  wanton  drstnirtion  by  troops 3000 

Le  More  &■  Cn.,  didiniuetl;  previous  jndioial  decision 3332 

mUiamL.  BieharilMOH;  pHze  cnse 3963 

cltiKenahip  of  ololmaiitit  ooosidered 2ST3,264T 

olaim  of  Derbee;  mob  violence , 3099 

of  Jeao  Provot 1150 

of  L-F-Fonober 1152 

clalmH  witbdrAwn 1141 

evidence  ivcijived 11S7 

procedure  Adopted  by  roni mission 2211 

report  of  Amerir.An  ageiit  and  connael 1156 

territorial  jnrisdictiou  ronsidered 1145 

Ftench,  Ata, 

J  oatice,  second  ^laboflui  claima  court 4661 

fymeft  Dcoeet, 

as  to  provisions  May  9,  1793 4412 

repealed;  reenscted  Joly  27, 1793 4413 

coinmercial  fnvore  K^^otedby 4400 

privileges  to  American  vesaels,  February  18  and  Uarch  26, 1793. ..  4408 
JVcack  Guiana, 

arbitration  of  boandary,  Dutch  Oniana  and 4869 

f^tnch,  H.  F,,  Ainitant  Secrtlary  oftkt  TVsanry, 

jorisdlction  over  Bering  Sea  asserted  by 769 

Fra*(A  Indtmnils,  IVMfy  of  180S, 

commercial  controverBies 4400 

French  decrees;  Beiznres 4412 

complaints  of  France 4415 

convention  concladed  April  30, 1803 4434 

provisions  of . 4434 

'■conjectural  note"  annexed  to  treaty 4436 

commlBsi oners,  James  Uercer,  Isaac  Cox  Baraet,  and  WiUiam 

McClnre 4436 

first  meeting 4436 

baaiit  of  examination 4443 

claims  allowed 4446 
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omitted  claims 4441 

rules  of  procedure 4437 

final  decisions ;  adjournment 4443 

difficulties  with  Livingston 4440 

early  treaties 4399 

instructions  to  Ells  worth,  DaviB,  and  Murray 4427 

French  Indemnity,  Treaty  of  18S1, 

renewal  of  spoliations 4447 

decrees  and  orders  in  council  restricting  trade 4448 

remonstrances  of  United  States 4451 

nonintercourse  act,  1809 4450 

reprisals 4452 

Rambouillet  decree 4453 

revocation  of  decrees  erroneously  assumed 4455 

negotiations  of  Gallatin,  1816 4456 

of  Rives,  1829 4458 

convention  concluded  June  13, 1831 4460 

commissioners,  G.  AV.  Campbell,  John  K.  Kane,  and  R.  M.  Saunders.  4461 

secretary,  John  E.  Frost 4461 

first  meeting 4462 

papers  in  Spanish  spoliations  submitted 4462 

rules  of  procedure 4461 

final  meeting 4463 

awards 4463 

commissioners'  report 4468 

failure  of  France  to  pay  installments 4463 

reprisals  recommended  by  President  Jackson 4464 

action  in  Congress 4464 

action  liy  French  deputies • 4466 

message  of  President  Jackson,  1835 4466 

rupture  of  diplomatic  relations 4466 

restored;  British  mediation 4467 

payment  ot  indemnity;  analysis  of  awards 4468 

French  Spoliations  (see  also  French  Indemnity,  1803), 

character  of  injuries  indemnified,  commission  of  1831 4480 

convention  as  to 4431, 4434, 4460 

instructions  as  to  compensation  for,  October  29, 1799 4427 

to  Minister  Monroe 4414 

negotiations  of  Gallatin,  1816 4456 

counterclaims  of  France 4457 

renewal  of 4447 

report  of  Consul  General  Skipwith  on 4414 

"Friendship,''  Ship, 

claim  allowed ;  captor  fitted  out  in  United  States  port 4024 

unlawful  detention 4599 

FHtot,  Henry, 

claim  allowed ;  illegal  arrest,  etc 3271 

Froet,  John  E,, 

secretary,  French  Indemnity  Commission,  1831 ^ iASX 
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JFktttim,  G.  7., 

on  theasoape  of  the^UMM ••..••••••.....••.  081 

AUMy  itoberi, 

seoretory,  Danith  indomnitj,  1880 •••• 4W 

Fmmdjf,  Baff  nf  (tee  aUo  Passamaqaoddy  Bay), 

ialands  in,  Article  IV,  Jay  Treaty 47 

■oren^ignty  of  islands  in ••...••..•••..  16 

decision  of  oomniissioneni T • ....••.•• flf 

on  Mitchell's  map .••••.••••....  % 

Fwr-Se^l  ArhiWatUm, 

early  history  of  sealinff  rights •«. 185 

charter  to  Russian-American  Company,  179B .•...  186 

nkase  prohibiting  approach  of  foreigners  within  100  milaa  of 

ooast •• ...  756 

cession  of  Alaska  to  United  Btates TO 

legislation  restricting  killing  of  seals,  ete • TO 

lease  of  Pribilof  Islands  to  Alaska  Commercial  Company  ........  787 

Jnrisdiction  over  Alaskan  waters  claimed  by  Assistant  Secratavy 

French 709 

seizure  of  British  sealers  in  1888 710 

diplomatic  prc»ceedings 771 

release  of  Tcssels  ordered ...••.....  713 

seizures  in  1887 774 

diplomatic  proceedings 774 

joint  protection  of  seals  proposed 776 

seizuros  in  1889 781 

diplomatic  proceedings 784 

position  of  Mr.  HIaine  ^ 785 

ne>(otiatioiis  at  Washington  in  1890 787 

proposals  of  Hritish  minister 7^ 

rejected  by  Tnited  States 789 

formal  protest  against  seizures 790 

jurisdiction  of  Bering  Sea  claimed  by  Mr.  Blaine 794 

arbitration  of  differences  proposed 796 

investigation  hy  experts 798 

treaty  concluded;  text 799,47o9 

points  submitted 801 

modus  Vivendi  of  1892 802,476S 

arbitrators  named    by  Great   Britain,   Lord  Hannen,   Sir  John 

Thompson 806 

by  United  States,  Judge  John  M.  Harlan,  Senator  John  T.Mor- 
gan   806 

by  France,  Baron  Alphonse  de  Courcel 806 

by  Sweden  and  Norway,  Mr.  Gregers  Gram 806 

by  Italy,  Marquis  Emilio  Viwonti  Venosta 806 

ageut  appointed  by  Great  Britain,  Charles  H.  Tupper 806 

by  I'nited  States,  John  W.  Foster 806 

counsel  for  Great  Britain,  Sir  Charles  Russell,  Sir  Kiohard  Web- 
ster, Christopher  Robinson 806 

for  the  United  States,  E.  J.  Phelps,  J.  C.  Carter,  H.  W.  Blod- 

geit,  F.R.  Coudert 806 
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secretary  of  tribunal,  M.  A.  Imbert 1 805 

cases  delivered  to  tribnnal 806 

reports  of  expert  commissioners 808 

couuter  cases  delivered 809 

meetings  of  tribnnal 809 

pre8idcut  selected.  Baron  de  Courcel 809 

case  of  Great  Britain,  freedom  of  Bering  Sea 816 

statement  of  Russian  territorial  rigbts 816 

withdrawal  of  Russian  claims 817 

juriHdiction  c;eded  to  United  States 818 

property  right  in  seals  outside  of  three-mile  limit  denied 819 

right  to  protect  s(*als  limited  to  territorial  waters 820 

counter  case  of  Great  Britain,  denial  of  Russia's  title  to  Bering 

Sea 826 

denial  of  ownership  in  seals 827 

extraterritorial  Jurisdiction  controverted 827 

regulations  discussed 827 

case  of  United  States,  historical  review  of  Jurisdictional  rights..  810 

right  of  property  in  fur  seals ;  precedents 811 

facts  claimed,  domestic  character  of  seals 812 

legislative  protection 812 

injury  of  pelagic  scaling 812 

continued  prohibition  of  killing  seals 813 

little  value  of  pelagic  sealing 813 

claims  submitted,  property  right  in  seal  herd 813 

protection  of  seal  life 813 

trust  to  preserve  seals 814 

prohibition  of  pelagic  sealing 814 

authority  of  tribunal 814 

false  translations  made  by  Ivan  Petroff 814 

counter  ciise  of  United  States,  restatement  of  Russians  Jurisdic- 
tion    821 

ownership  of  fur-seal  industry  reasserted 823 

seal  life,  and  regulations 823 

action  of  Russia  in  1892 823 

Elliott's  report  discussed 904 

arguments  of  United  States,  Mr.  Carter,  nature  of  law  discussed.  827 

Jurisdiction  and  property  rights 830 

application  of  principles  of  property  to  seal  herds 835 

regulations  to  prohibit  sealing  at  sea 844 

Mr.  Phelps,  right  of  United  States  to  seal  herd 839 

jurisdiction  on  the  high  seas 840 

Mr.  Blodgett,  on  the  question  of  damages 845 

Mr.  Coudert,  summary  of  evidence 845 

oral  argument  of  United  States,  Mr.  Carter 849 

husbandry  of  seals 850 

trust  to  preserve  seals 852 

duty  of  preservation  by  law 856 

rights  of  Indians 860 

national  protection  of  seal  industry 8i^ 
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argiiiiicDt  of  (treat  Britain,  denial  of  property  fight  in  tMila 845 

frredoui  of  thefM;a •• 846 

fur  mhU,  feru)  nutorn* 816 

ownersbi))  of  Heals 847 

sealing  on  the  high  seas 848 

right  of  protection  denied 849 

oral  urgiinient  of  Great  Hritain,  Sir  Charles  Rassell 870 

intiTuationul  law  discusse^l 870 

pelagic  sealing 872 

property  right  denied 876^884 

rights  of  IndianH 877 

naturo  of  seals 879 

dominion  over  things • 887 

jHtlugic  mealing 889 

proU'otion  of  indnstry 892 

authorities  cite<n>y  United  States  discasHed 896 

vinitation  and  search 902 

liearingsof  arguments 907 

concluded 913 

decision;  jurisdiction  of  Kossia 914 

no  claim  of  excluHive  jurisdiction  by  Kossia  conceded  by  Great 

Britain 916 

Bering  Sea  included  in  ra<;iflc  Ocean 917 

no  cxrlnKiv<^  JuriHdirtion  held  by  KusHia  after  1825 917 

all  KuHHiaii  rights  trauHfiTred  to  United  Stat<*M 917 

protoction  of  Heals  by  llnitod  8tat/CH  beyond  three-mile  limit  de- 
nied    917 

ordinary  limitH  of  t^Tritorial  waters  not  derided 920 

roguIatiiuiH  for  mealing  in  open  sea 922 

dcclarii  tion  of  arbitrators 929 

full  text ^ 

damages  not  derided  by  tribunal 929 

eompromlHe  proposed 960 

comniisHion  to  determine  claims 960,4764 

award  of  <*ouiniisHiou  to  asseHS  damages 2123 

finding  of  faetH  agre<^d  to 930 

final  meeting 931 

awanl,  text  in  Freneh 935 

verHioii  in  Knglisb 945 

review  of 957 

Fur- Sea  I  Fish  trien, 
treaty  with  (treat  liritain,  arbitration  of  jurisdictional  rights,  in 

Bering  Sea;  1802 4759 

UKuluH  Vivendi  181>2 4763 

arbitration  of  claims  for  losses;  1896 4761 

Fur  Seals, 

eooperat.i<m  of  natiouH  to  protect,  requested 776 

arrangement  snggcwttid 777 

negotiations  in  I^ondon 781 

Huspendod 782 
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cooperation  of  nations  to  protect,  requested — Continned. 

position  of  Minister  Phelps 783 

of  Secretary  Blaine 785 

answer  of  Lord  Salisbury 793 

property  of  United  States  in,  argument  of  Mr.  Carter,  fur-seal 

tribunal ^ 831 

G. 

GahagaUj  Dennis, 

claim  for  illegal  arrest,  etc.,  allowed • 3240 

"  Galaxy,^*  Schooner, 

claim  allowed  for  illegal  detention 3265 

Gallatin,  Albert, 

negotiation  for  settling  boundary  west  of  Rocky  Mountains 208 

for  settling  French  spoliations 4456 

for  settling  northeastern  boundary 87 

of  treaty  of  1818 196 

of  treaty  paying  indemnity  for  slaves,  etc.,  war  of  1812 381 

Gait,  iSir  Alexander  T,, 

appointed  British  commissioner,  Halifax  arbitration 727 

Gambo  River, 

decision  as  to  mouth  of • 494 

Gana,  Domingo, 

commissioner  for  Chile,  Chilean  Claims  Commission 1470 

Gardiner,  George  A,, 

consideration  of  the  claim  of 1265 

investigation,  etc.,  of  award  against  Mexico,  commission  of  1849.  1255 
Garostiza^  Stnor,  Minister  from  Mexico, 

pamphlet  by,  reflecting  upon  action  as  to  Texas,  1836 1213 

Garrison i  Cornelius, 

claim  allowed;  irregularities  of  judicial  authorities 3129 

Garza^s  Case, 

claim  allowed;  property  taken  by  troops 3717 

Gaiter,  Christian  F,, 

claim  dismissed;  alleged  illegal  arrest 3267 

General  Arbitration, 

provision  for,  in  treaty  of  Guadalupe  Hidalgo 1287 

"  Gentral  Armstrong**  Arbitration, 

history  of  destruction  of  vessel 1071 

claim  for  damages  submitted  to  Portugal , 1079 

diplomatic  negotiations 1080 

interruption;  revived 1082 

revived  by  Mr.  Clayton 1089 

reply  of  Portuguese  Government 1089 

offer  of  Portugal  to  arbitrate  declined 1091 

accepted  by  Mr.  Webster 1092 

text  of  treaty  of  arbitration 1092 

arbitrator  selected,  Louis  Napoleon,  President  of  France 1092 

award  rejecting  claim 1093 
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counter  case  of  United  States  read 730 

privileges  acquired,  inshore  ri8h<>ries 740 

right  to  land 740 

denial  of  use  of  inshore  iisherics 740 

mackerel  fisheries 741 

advantages  to  British  fishermen 741 

remission  of  duties 742 

recapitulation 742 

reply  of  Great  Britain  to  counter  case 744 

testimony  taken  for  Great  Britain 781 

for  United  States 786 
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order  of  submitting  arguments 731 

commercial  intercourse  claims  not  admitted 732 

territorial  waters,  brief  of  United  States 744 

reply  of  Great  Britain 744 

award;  dissent  of  American  commissioner 745 

considered  by  Congress 746 

appropriation  for  payment 748 

protest  of  Mr.  Evarts 748 

reply  of  Lord  Salisbury 750 

payment  of  award 752 

Halifax  Lini, 
claims  on,  considered  by  commission,  treaty  of  1826  (act  of  March  2, 

1827) 387 

Hallf  International  Imw, 

position  of  United  States  1793,  on  neutrality 315 

Hallf  Richard f 

clai  m  for  alleged  illegal  arrest,  etc.,  considered 3303 

HalVa  Stream, 

considered  in  northeastern  boundary 105 

Halsteadf  A,  H., 

claim  for  illegal  arrest,  etc. ;  allowance  for  detention 3243 

Hamlin,  E,  L,, 

appointed  United  States  commissioner  under  treaty  of  1854 438 

Hammaken,  George  L., 

contract  for  constructing  railroad ;  claim  allowed 3470 

Hammond,  Eli  E.  and  Jervis  8., 

claim  for  illegal  seizure  of  goods,  allowed 3241 

Hammond,  British  Minieter, 
note  of  Mr.  Jefferson,  September  5,  1793;  seizures  by  French 

cruisers 3973 

November  3,  1793 ;  maritime  jurisdiction  claimed 3976 

June  5,  1793;  French  privateers 3995 

Hanna,  John  H., 

claim  rejected ;  property  destroyed  by  Confederates 2982 

Hannen,  James, 

appointed  British  agent,  commission  under  treaty  of  1853 403 

Hannen,  Lord, 

appointed  British  arbitrator,  Paris  fur-seal  tribunal 805 

Hannum^  A,  B,, 

claim  for  illegal  arrest  dismissed 3243 

Hanover, 

decrees  of  Prussia  excluding  British  trade  with 4447 

Harding,  Sir  John  D., 
illness  of,  and  Alabamans  escape 679 

Hargous,  L,  8.  jr  Co,, 
claim  against  Mexico,  considered  by  commission  of  1849 1280 

Harlan,  James, 

justice,  second  Alabama  claims  court 4661 

chief  justice  on  resignation  of  H.G.  Wells 46^V 
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Harlan  f  John  M,f 

appuint4Ml  Amerioau  arbitrator,  Paris  for-aeal  tribunal 906 

Harmony,  I'ettr, 

illegal  seizare  of  money ••••••  •...  ••......    BOM 

ilaro  Canal  {nee  Straits  of  Haro). 
"JIarritU,''  lirig, 

claim  allowed;  illegal  confiscation  of  cargo ...«  ........    S8B4 

Hartley t  Darid, 

peace  comtnisHioner,  1783 1 

Ha$8aurekf  Frederickf 

mado  United  States  commissioner,  fienadorian  Claims  Commission.    1571 

opinion  n\jecting  claim  of  John  Clark,  oaptore  of  Medea  and  Good 

IMurn 2731 

llaHsleTf  Ferdinand  R., 

American  astronomer,  northeastern  boundary 75^80 

"  Havana  Packet,**  Uriy, 

arbitration  of  dispnte  between  Holland  and  Santo  Domingo; 

case  of 5086 

award  of  President  of  France 5061 

Hawkins,  John  Snmmerfield, 

boundary  from  Rocky  Mountains  to  Qnlf  of  Georgia,  mn  by 286 

Hawkins,  Samuel, 

appointed  United  States   agent,  commission  under  Article  Vl., 

Treaty  of  Ghent 164 

Hay,  (ieorge, 

appointed  United   States  agent,  commission  under  Article  11, 

treaty  of  1822 367 

Hayden.John, 

flaim  rejected;  nonliability  for  marauding  soldiers 29^5 

HaytH,  Preeident  Hnthtrford  H,, 

award  in  Argentine-i Paraguayan  arbitration 1948 

Hayes,  Thomas, 

contract  claim  disallowed 3456 

Hayti  {nee  Haiti). 

Hazard,  Mr,,  of  Philadelphia, 

relVreuoe  to  St.  Croix  River 31 

Hazards  of  fVar, 

consideration  of,  as  atVccting  liability  for  damages 3668 

Headland  Theory, 

maritime  jurisdiction  claimed  under 711 

Headlands, 

JuriHdiction  in  waters  within  headlands;  case  of  Washington 4342 

limit  of  Jurisdiction  between,  French  and  British  convention 4344 

Heidttierk,  Charlcn, 

elaim  dissallowed;  alleged  illegal  imprisonment,  etc 3313 

HcirH, 

status  of,  as  claimants 2334 

Htlhnan,  Moses  L., 

etfeet  of  doniieil,  coupled  with  declaration  of  intention,  on  citizen- 
ship of 2715 

Hen dtTso n ,  Hen  ry, 

claim  allowed;  property  taken  by  authorities 3727 
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Henryy  Louis  D.,  Page. 

com  misaioner,  claims  under  Van  Ness  convention,  1834 4538 

**  Henry  "  Schooner, 

claim  aUowed;  unlawful  detention 4601 

**  Henry  Thompson  y"  Ship, 

claim  for  illegal  seizure  of  cargo,  allowed 3382 

**  Hermoaaf**  Schooner, 

claim  allowed ;  illegal  liberation  of  slaves  from  wrecked  vessel .  .410, 4374 
**  Hiawatha,"  Bark, 

claim  allowed;  seizure  during  blockade 3902 

High  SeaSf 

case  of  John  H,  Jarvis,  seizure  within  four  miles  of  belligerent  terri- 
tory      4677 

considered  by  second  J  labama  claims  court 4677 

freedom  of,  considered  in  case  of  Enterprise 4349 

jurisdiction  over  inclosed  bays ;  case  of  AUeganean 4332 

jurisdictional  rights  on,  discussed,  fur-seal  arbitration,  by  Mr. 

Carter 830 

Mr.  Phelps 840 

responsibility  for  captures  by  vessels  armed  in  neutral  country; 

cases  of  Jamaica,  Fannie,  and  Elizabeth 3983 

High  Seas,  Freedom  of, 

views  of  Mr.  Fish 1008 

'* Highlander,''  Ship, 

allowance  for  freight ;  J /a&ama  claims  case 4272 

Highlands,  The, 

claimed  by  Featherstonhaugh  and  Mndge 141 

contention  of  United  States,  northeastern  boundary  arbitration..      100 
definitive  statement 114 

contention  of  Great  Britain,  northeastern  boundary  arbitration..      110 

decision  of  arbitrator  as  to  location 125, 134 

instruction  of  Mr.  Madison  as  to 67 

named  as  boundary  in  treaty  of  peace,  1783 1, 65, 100, 109, 114 

views  of  James  Sullivan  as  to 66 

Hill,  Jam^s, 

damages  for  arrest  refused ;  extradition  case 3065 

Hill,  Mary  Sophia, 

claim  allowed ;  illegal  detention,  etc •• 3296 

Historical  Notes, 

arbitration  prior  to  nineteenth  century 4821 

in  the  nineteenth  century 4851 

Hoar,  Ebenezer  Eockwood, 

appointed  member  of  joint  high  commission,  1871 536 

Hodgskin,  T  Ellei, 

claim  against  Chile  for  gnano  discoveries  in  Peru  dismissed 3571 

Holford,  James, 

claim  for  payment  by  United  States  of  Texas  bonds  disallowed . . .    3591 
Holland  {see  also  Netherlands), 

responsibility  for  seizures  in  ports  of;  French  spoliation  claims..     4473 
Holland,  Lord, 

unratified  boundary  treaty,  1807,  signed  by 41^,^^ 
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IloUmheet,  John,  p^l 

v.laim  allowed;  property  daatnyed  bjr  troops.......... .'.....    3T1I 

mitiKi  f  Melllair, 
olitiiu  allotretl;  contract  clkim ..........    M 

ItotmtB,  John, 
npimh\U'i\  riiiteilStatMoommiarioiieraiiderArtiolelV.,  Treatrof 
(;iipiit,lW4 tt 

^oiidKrai, 

arbitration  of  Britiah  olajma  against,  t^  United  StkMs  mltiiater  to 

GQalemnla SUB 

"  Hope,"  Si-hooner, 

claim  allowed;  refondof  Ane •.•.•.-■.................    ItU 

"Boratio,"  flrig, 

respoDsibility  for  acts  of  pilots ICSl 

Bortthg,  Udmund, 

Appointed  Itrttisit  commissioner  Dnder  treat;  of  ISSS 400 

international  tribunal  of  arbitration  proposed  by....,.......,,,,     m 

BoiKliUa, 

In  neutral  ports  not  allowed ---.-........,.,...    UK 

MoaghloH,  (Itorge, 

'CluitD  allowed    property  taken  by  esptnred  piratea. .............    im 

Sovtalvmc  Biter 

det'ifiionAa  to  month  of,.... .■ IgS 

llororing  Act, 

passcdby  Nova  Scotia,  1636;  northeastern  Osheriea  .........  Tjg 

ifotrr,  .f,„rph 

»ppoi[itod  British  i^ommissi oner,  treaty  of  1854...... ug 

Hoipard,  Henry, 

appointed  British  agent,  arbitration  of  civil-war  claims 690 

HowrlJ,  Darid, 

appointed  I'DitoilStatescommiMionernnderArticle  v..  Jay  Treaty 

ITW .'       i 

HoKland,  G.  G.  ^  S., 

cltiim  for  wrongful  seizure  of  goods  allowed .....    3227 

llogi,  Jn§e, 

con] missionor,  Danish  indemnity,  1830 , 45£} 

Hahbard,  John 

appointed  Anierirnn  commissioner,  treaty  of  1854 t3! 

succoi'dcd  Ijy  E.  L.  Hamlin (3j 

BubMl,  IliHiam  W  hitter,  i 

claim  for  nso  of  pateoted  invention  dismissftd SWS       ! 

Budnoii  IHfit,  j 

decision  as  to  mouth  of ___     (jj 

Sudson'a  Bag  Comyann, 

claim  for  :iid  furnished  citizens  allowed ..,,   SUi 

claim  submitted 2(3 

amount  of  award ft# 

complointsofiiivasion  of  rights .'.*!"!...!.."!."     W 

iiocupiLtion  ol'  San  Juan  Isliind _,.,     ffl! 

pussessiona  of,  in  Washington  and  Oregon  territorie* ^ 
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HudsoH^B  Bay  Company — Continned.  Page. 

rights  secured  by  treaty  of  1846 238 

treaty  with  Great  Britain  as  to  claims  of;  1863 4749 

Hughes,  George f  Administratrix  of, 

claim  for  damages ;  case  of  sacoessfal  revolution 2972 

Hunter,  Mr., 

Americau  surveyor,  northeastern  boundary 77 

Hunter  River, 

decision  as  to 464,483 

Hurst,  James, 

effect  of  declaration  of  intention  in  case  of 2707 

Hurtado,  Jos6  Marcelitio, 

appointed  Colombian  commissioner,  Colombian  Claims  Commis- 
sion, 1861  1371 

Huskisson,  William, 

negotiations  as  to  northeastern  boundary 87 

'*Hjflas,'*  Schooner, 

claim  for  alleged  illegal  seizure  of  cargo  disallowed 3395 

Hyneman,  Moses, 

claim  for  average  on  ransom  bond  disallowed;  Alabama  claims 

case 4292 

I. 
Idler,  Jacob, 

claim  for  military  supplies  nnder  contract,  allowed 3491 

III  Treatment, 

allowances  for,  Zerman  expedition 2766 

Immunitiet,  Diplomatic, 

not  accorded  commissioners 345 

Importers  Cases, 

arrangement  under  convention  of  1853 2331 

Impressment, 

claim  of,  referred  to,  fur-seal  arbitration 898 

Imprisonment  (see  also  Arrest,  etc.), 

arbitration  of  claim  of  T.  Melville  White;  claim  for  illegal 4967 

Indemnity, 
responsibility  for  executive  acts;  case  of  Orinoco  Navigation  Com- 
pany    2949 

Indemnity  for  Slaves,  War  of  1812, 

slaves  carried  away  by  British  forces 350 

proclamation  of  Admiral  Cochrane 350 

leetoration  provided  by  Treaty  of  Ghent,  1814 351 

position  of  United  States 353 

position  of  Great  Britain 354 

arbitration  agreed  to 358 

award  of  Emperor  of  Russia 359 

commission  to  assess  value 363 

commission  to  adjust  claimn 370 

commission  to  distribute  award 382 

Indemnity  under  ike  Florida  Treaty,  1819, 

Spanish  spoliations  reported  to  Congress,  1802 ^A^ 
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Indemnity  under  the  Florida  Treaty,  1819 — Continaed. 

blockades  by  Spain 4488 

negotiations  of  Pinckney 4489 

conveution  concludod 4490 

action  of  the  Senate 4491 

exchange  of  ratifications  interrupted  by  cession  of  Loaisiana..  4492 

diplomatic  relations  suspended 4493 

decrees  issued  by  Spain 4493 

revolt  of  S])anish  colonies  in  America 4494 

negotiations  by  Secretary  John  Quiuoy  Adams,  1818 4495 

treaty  concluded •...  4496 

ratifications  exchanged 4497 

claims  renounced  mutually 4498 

claims  assumed  under  treaty  of  1819 4499 

commission  authorized 4500 

commissioners,  H.  L.  White,  William  King,  and  L.  W.  Tazewell.  4500 

secretary,  Tobias  Watkins 4600 

first  meeting 4501 

rules  of  procedure  adopted 4501 

rejection  of  Meade  claim 4502 

contract  claims  considered 4503 

final  meeting 4502 

private  interests  not  determined  by  awards 4506 

report  of  commissioners 4507 

Independincey 

recognition  of,  as  aftecting  claims,  case  of  Didier 4329 

Indian  Depredation  Claims,  Mexico, 

rejected  by  umpire 2430 

Indian  Stream, 

considered,  northeastern  boundary 105,  111 

Indian n,  fVild, 

responsibility  for  acts  of 3039 

Indirect  Claims, 
estimate  by  Senator  Sunmcr  of,  from  England's  action  in  war  of 

1861-1865 511 

opposition  to,  presented  in  American  case  G<^neva  arbitration 623 

presentation  to  (ieneva  tribunal 590, 624 

protest  of  British  Government  against  considering,  by  tribunal..  625 

reference  of  Queen's  speech 625 

debates  in  Parliament 62r» 

statements  as  to,  of  Hritish  coinmiHsioners 627 

of  American  conimiswioners 628 

consideration  of,  by  joint  high  commission 629 

construction  of  treaty  provisions  in  America 637 

in  England 638 

negotiations  for  withdrawal  of 611* 

excluded  from  consideration  by  Geneva  tribunal 646 

Indirect  Injury, 

cases  decided 2335 

*' Indus,''  Brig, 

claim  allowed ;  seizure  of,  by  authorities 3718 
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*'  Industry,''  Brig,  Page. 

illegal  (ieteii  tion  ;  damages  allowed 3045 

Injidencia. 

decr«'e8  as  to,  Cuba  revolution,  1868 1021 

Inglis,  Eight  Bev.  Charles, 

claim  considered  by  commission,  Article  VI.,  Jay  Treaty,  1794 288 

Injustice, 

protectiou  in  case  of  gross,  not  lost  by  foreign  domicil 2695 

lunes,  Jamex, 
appointed  American  commissioner  under  Article  VI.  of  Jay  Treaty, 

1794 278 

death  of 278 

Inslallment  Laics  of  South  Carolina, 
decision  as  to  effect  of,  commission  under  Article  VI.  of  Jay  Treaty, 

1794 282 

Insiitutde  Droit  International, 

discussion  of  the  three  rules  of  the  Treaty  of  Washington,  by 671 

Insurance, 

allowance  for  war  risks,  first  Alabama  claims  fourt 4652 

Insurgents, 

liability  for  destruotion  of  property  by 1629 

nonliability  of  governments  for  unlawful  acts  of;  cases 2972 

responsibility  for  acts,  considered  in  case  of  A lleghanian 1622 

case  of  Montijo 1421 

Interest, 

allowance  of 1381,1446 

in  A  lahama  claims 4641, 4661 

in  Chinese  indemnity  claims 4629 

considered  by  commission,  Article  fll.,  Treaty  of  1822 374 

of  claims  for,  commission  under  Article  VI.,  Jay  Treaty,  1794. . .  287 

considered  by  commission,  Article  VII.,  Jay  Treaty,  1794 339 

by  Venezuelan  Claims  Commission 3545 

allowed  by  Civil  War  Claims  Commission,  1871 3734, 4327 

by  Mexican  Claims  Commission,  1839 4324 

in  awards,  Mexican  Claims  Commission,  treaty  of  1868 1317 

in  Brazilian  indemnity  claim,  John  S.  Bryan 4613 

claim  for,  on  retained  part  of  allowed  Spanish  claims,  refused 1053 

rules  established 4323 

commencement  of,  considered  by  commission  under  Article  VII., 

Jay  Treaty,  1794 4313 

considered  by  Mexican  Claims  Commission,  1839 1243 

by  Mexican  Claims  Commission  1849;  no  allowance 4326 

by  Spanish  Claims  Commission,  1871 ;  not  allowed 4327 

disallowance  of 1445 

,        by  Treasury ;  East  Florida  claims 4529 

Peruvian  indemnity  oases,  1841 4594 

International  American  Conference, 

plan  for  general  arbitration  submitted  by 2113 

resolution  by,  as  to  right  of  conquest 2116 

International  Arbitrations, 

early  resolutions  for ,,,  ^IV^i 

5627— Vol.  5 ^9 
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iHUrnational  ArhitraiuHH — Continued.  Pa^ 

draft  of  trt'aty  subiiiitted  by  Switzerland 2113 

plan  snbiiiitU'd  by  International  American  Conference 21X3 

roconunendatioii  of  Frvnih  Chamber  of  DepntioH  for 2117 

Internatiottal  Claim$, 

domestic  commiiuiiontt  to  adjust 4397 

iHtvmational  ( 'om m isHiona, 

legality  of  coiiMtitution  of 12 

nature  of  their  functions 122B 

powei'H  of  a  majority 751 

IntcmatioHal  LatCf 
duty  of  neutrals  nioiiMured  by,  not  manicipal  law;  case  of  United 

States,  Gi'ueva  arbitration 4101 

counter  rase  of  (ircat  Britain 4102 

arj;umcut  of  United  States 4108 

of  (;reat  Britain 4108 

oral  argument  of  Tnited  States 410B 

decision  of  tribunal  at!irming 4109 

oi)inion  of  Count  Sclopis 4108 

opinion  of  Mr.  Staom])t1i ^ 4109 

prescription  and  usueaptiou  ednsidured 4181 

Iiiternatioiial  Law  luMiituttf 

rules  for  arbitration  jiroponed  by,  1875 ri058 

Interparliamentary  Con/erenvr.,  ISS't, 

court  of  inlcrnatituial  arbitration  proposed  by 5064 

Iniirrentiont 

contract  a|::ainst,  considered 231^ 

ri^ht  of  ^ovcrnuirnt,  in  behalf  of  claimants 2313 

nationality  of  claimants  ro^iuire'd  in  cases  of 2;fcJ2 

(incstions  of  allegiance  and  government  protection,  Altibama 

claims  rasrs 2349 

eftect  of  assignnH'Uts  of  claims 2381 

change  of  nationality  of  claimant  as  alfecting 2401 

power  to  settle  claims 2419 

In  radintj  Forven, 

actstif 290i 

Inras'ion, 

resjMjnsibility  of  neutral  for,  considered;  St.  Albans  raid,  18(>4...  4042 
Iptfichh  Jiirvr, 

decision  as  to  mouth  of 474 

IroqHoin  liivrr  {sveaho  St.  Lawrence  River), 

named  in  treaty  of  j)cace.  1 783 1 

Islandn  in  lUuj  of  Fundi/, 

unsuccessful  attemjits  to  settle  title  to 4r» 

decision  of  commissioners tCi 

*'  Isnav  McKim"  Schooner^ 

claim  for  seizure  rejccteil,  tm  ground  <»f  trading  with  an  enemy. ..  2S15 
Islv  lioimU', 

disagreement  Jis  to  boundary  line 180. 185 

IhU'h  Fhilipvaux. 
location  considered 180.  IK? 
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Italy,  rage, 

arbitration  by  President  of  United  States  of  claim  of  Ernesto 

Cerruti  against  Colombia 2117 

of  Cravairola  boundary  dispute  with  Switzerland  by  United 

States  minister  to  Italy 2027 

of  claims  of,  against  Chile 4856 

agjiinst  Brazil 5018 

of  customs  case  with  Persia 5019 

of  Lavarella  claim  against  Portugal 5021 

]>rotocol  with  Colombia  submitting  Cerruti  claim  to  arbitration 

of  President  of  the  United  States,  1894 4699 

''liaia,''  Steamship, 
claim  for  damages,  illegal  seizure  for  alleged  violation  of  neu- 
trality laws 3067 

Jtnrria,  FranciscOf 

contract  claim  for  supplies  to  Mexico,  allowed 3464 

/vr'a  Point  {see  Joe's  Point). 

J. 
**Jahe2  Snoxv,"  Ship, 

allowance  for  freight,  A labama  claims  case 4272 

Jackson  J  GeorgCy 

appointed  British  commissioner  to  fix  value  of  slaves.  Article  II., 

treaty  of  1H22 366 

commissioner  under  Article  III.,  treaty  of  1822 370 

Jackson,  John^ 

claim  on  account  of  arrest,  etc.,  disallowed 3301 

Jackson,  President  Andrew, 

reprisals  against  France  reconmiended  by 4464 

message  of  1835,  French  indemnity 4466 

'*  Jamaica,^'  Ship, 

claim  disallowed ;  seizure  by  cruiser  armed  in  United  Stat-es 3983 

'*  James  Jhuylas,"  Schooner, 

claim  for  appropriation  of,  dismissed 3726 

'•  James  Maury,'"  Ship, 

compensation  for  enforced  services,  etc.,  Alabama  claims  cases. ..     4228 
^*  Jane,''  Brig, 

claim  for  illegal  detention,  et(r 3119 

Jansen,  Charles  J,, 

claim  for  confiscation  of  bark  i'Vanci« /*a/mer  by  Maximilian  authori- 
ties rejected -. 2902 

Japan, 

arbitTcatiou  of  claim  of,  against  China '. 4857 

of  Pern  agai nst ;  ship  Maria  Luz 5034 

unsettled  qnestion  with  China  as  to  Loochoo 5046 

Jar  del,  Peniy, 

claim  disallowed ;  losses  during  bombardment 3702 

Jaroslowsky,  Jacob, 

claim  rejected  on  ground  of  trading  with  an  enemy 2818 

JatT,  Peter, 
effect  of  declaration  of  intention  in  case  of 2riQri 
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Jav,  John,  i*^g^ 

depoAition  hh  to  river  St.  Croix  bonndary  line 20 

ne^tiatioiis  to  socuro  payment  of  debts  due  RritiBh  creditors 275 

rrdress  for  seizures  by  Hritish  vessels 906 

{H'ace  coiUDiisHioiier,  1783 1 

tn»;ity  negotiated  by,  1794 5 

Jay  Treaty,  1794, 

commission  antborized  by  Artirle  V 5 

under  Artirle  VI ^ 271 

under  Article  VII 30H 

text  of  articles  relating  to  boundaries  and  claimM  commissions  .. .    4720 
Jeannaudf  Jean, 

claim  fi»r  want<»n  destruction  of  property  by  troops 3000 

Jeannotaiy  Alfred, 

claim  allowed ;  wanton  damage  by  trtnips 3673 

Jeclcer  Iiond$, 

issued  by  Mexico 1290 

Jefferson,  Thoman,  Secretary  of  State, 

definition  of  positi<»n  as  to  neutrality,  1793 314 

not«^  to  HritiHh  Minister  Hammond,  June  5,  1793;  fitting  out  of 

Frencb  privateere 39115 

November  8, 1793;  maritime  jurisdicttfm  claimed 3976 

Sept<'mber  5,  1793 ;  restitution  for  French  seizures 3973 

to  French  Minister  Oenet,  June  5,  1793;  prohibiting  arming  of 

cruisi^rs  in  Tnitod  States  ports,  etc 4010 

June  25,  17l>3;  tenii»orary  detention  of  seizures  reqnest4Ml 40(V» 

August  7,  1791^  forbidding  titting  out  of  cruisers  in  ITnited 

States  ports,  etc ;^9iHj 

from  M.  Genet,  November  29, 1793;  refusal  to  restore  prizes, etc.    4006 
JeffricK,  Xonh  L.y 
appointed  United  States  couunissioner,  Venezuela  Steam  Trans- 
portation Company  arbitration 1710 

Jemot,  Charlex, 

claim  allowed:  illegal  arrest,  etc 3271 

Jennirnjs,  Laughland  ^S'  Co., 

claim  dismissed;  failure  to  pursue  legal  reme<lies 31Sr> 

JeivvU,  Harrey, 
Judge,  first  Alabama  claims  court 4(VI2 

Joef.  Point, 

mouth  of  St.  Croix  River 30,45 

**John  S,  liryatij^'  Schooiirr, 

claim  allowed  ;  unlawful  seizure J 4gl3 

* '  John, "  Sell ooner, 
claim  allowed:  seizure  after  coiielusion  of  peace 379;^ 

Johnnon,  Alexander  S., 
a])])ointe(I  rnit<?d  States  commissioner,  arbitration  of  claims  of 

Hudson^  Hay  and  Pugot's  Sound  Agricultural  companies  ..      240 
Johnnon,  Care, 
commissioner  for  I'nited  States,  arbitration  of  Paraguay  Naviga- 
tion Company's  claim 14<n; 
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Johnson,  Charles  C,  Tage. 

claim  for  seizure,  on  ground  of  communicating  with  an  enemy.. .  2817 

Johnson- Clarendon  Convention ,  1869, 

concluded 504 

rejection  of,  by  the  Senate 507 

satisfaction  of  Mr.  Seward  with 506 

Johnson,  James, 

claim  for  losses,  nonliability  of  Government  for  lawless  acts 3031 

Johnson,  Mr., 

Ameri<'an  surveyor,  northeastern  boundary 77 

Johnson f  Reverdy, 

appointed  minister  to  England 501 

convention  signed  with  Lord  Clarendon 504 

with  Lord  Stanley 503 

negotiations  for  settlement  of  Alabama  claims,  etc .^ —  503 

private  counsel,  London  commission  of  1853 404 

Johnston,  Geo.  Pen, 

claim  allowed ;  unnecessary  damage  to  property 3673 

Joint  High  Commission,  1871, 

appointment  of 535 

consideration  of  civil- war  claims 683 

of  tishery  question 714 

of  northwestern  boundary 224 

duties  of  neutrals  considered 541 

rules  adopted 543 

indirect  claims,  reference  to  consideration 629 

instructions  to  British  conimissioners 539 

to  American  conmiissioners 540 

personnel  of 536 

procedure 537 

treaty  concluded 546 

text 547 

ratification 553 

Joinville,  Prince, 

suggested  ns  umpire,  London  commission  of  1853 394 

Jonan,  Augustus, 

claim  for  illegal  arrest,  etc.,  allowed 3251 

''Jones,''  Bark, 

illegal  seizure  for  alleged  slave  trading ;  damages  allowed 3046 

Jones,  John  C, 

claim  for  invalid  acts  of  Mexican  state  authorities 3018 

Jones,  WilHam  A., 

claim  for  illegal  detention  etc.,  allowed 32.53 

Judicial  Authority,  • 

abuse  of 2050,2052,2057,2065,2072 

responsibility  for  acts  of;  cases 3008 

Judicial  Decisions, 

case  of  Le  More  &  Co.,  dismissed ;  ownership  denied 3232 

claim  of  G.  G.  &  S.  Rowland  allowed;  indemnity  for  wrongful 

seizure,  etc 3227 

international  effect  of;  case  of  Betsey,  prize  capture 3160 
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Judicial  Remedies y  Pa^ 

cases  iuvolvin;;  pursuit  of 3126 

claims  arising  out  of  failure  of 3073 

case  of  \fechaniVf  failure  to  appeal 3210 

Judicial  RemedieSj  Ohstruciion  o/, 

commission  to  settle  claims  of  British  creditors  barred  by 271 

failure 292 

consideration  of,  commissiou,  Article  VII.,  Jay  TTreaty,  1794 332 

^^  Julius  C(tsar,^'  schooner ^ 

claims  allowed ;  illegal  capture,  etc 3899 

Juntay  Central  Ixcpuhlican, 

of  Cuba  and  Puerto  Rico 1023 

Jupiter  liiveVf 

decision  as  to  mouth  of 488 

Jurindiction  (see  aho  Fur-Seal  Arbitration), 

exemption  from,  stress  of  weather lOK 

local,  over  ships  of  war 4364 

of  arbitration  commission;  disagreement  of  commissioners  under 

Article  VII.,, Jay  Treaty,  1794 324 

opinion  of  Lord  Chancellor  Loughbridge 326 

considered  in  Mexican  claims  arbitration,  1840-41 1241 

of  commissions  over  bond  cases  considered 3591 

over  public  vessels  considered 4084 

power  of  arbitrators  to  determine  their 2277 

power  of  commissioners  to  determine  their 324,  1141,  1143,2277 

(luestion  as  to,  of  ronunission 1628 

right  of  governnunts  to  intervene  in  behalf  of  claimants 2313 

Jurisdiction,  Territorial  (xve  Territorial  Jurisdiction). 

Jus  Aufjarid', 

services  claimed  under 3768 

^^Justiua,"  lUirhy 

allowance  for  passengers  ])ut  on  board  by  Alabama 4308 

K. 
Kamanistiquia  Iiiver, 

claimed  as  part  of  northern  boundary 180 

Kant ,  John  A'., 

oonunissiouer,  French  indemnity  1831 4461 

notes  on  action  of  commission 4471 

Katahdin,  Mount, 

survey,  northeastern  l)oundary 77 

'*  heursarfie,"  l'.  S.  N., 

observance  of  neutrals'  rights  in  action  of,  with  Alabama Ill" 

Kclliir,  h'dtjar, 

allowance  lor  retention  of  l»ond 30© 

Kellitt,  /;.   J'.. 

arbitration  of  (juestion  of  assault  by  Siamese  police  on If^ 

KcUiKjg,  Ensitju  //., 

appointed  American  commissioner.  Halifax  arbitration ?J7 

K en  n  check  Hirer, 

decision  as  to  mouth  ot^ 478 
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Kennedy  cf  Kingj  Page. 

contract  claim  considered 3474 

Kennedy  and  Shellabarger, 

counsel  for  claimant,  Van  Bokkeleu  arbitration 1813 

'*  Keorgeor,'^  Steamer, 

payment  for  loss  of,  out  of  Chinese  indemnity  fund 4637 

Ker/oi'd  and  Jenkins, 

claim  disallowed ;  losses  from  alleged  illegal  detention 3785 

Kern,  Santiago, 

citizenship  determined  by  domicil 2719 

King,  George  A'., 

award  by,  as  commissioner  to  assess  damages,  fur-seal  arbitration.     2123 
King-Hawkshury  Convention,  180S, 

boundarit^s  named  in  unratified '. 45, 68 

King,  Peter  V.,  tf-  Co., 

claim  disallowed ;  judicial  remedy  to  be  pursued 3148 

King,  Rufus, 

instructions  as  to  fixing  northeastern  boundary 67 

negotiations  to  settle  claims  of  Uritish  creditors  barred  by  legal 

obstrnctions 295 

treaty  concluded 298 

A'in<7,  IVilliam, 

commissioner,  Florida  treaty,  1819 4500 

Knox,  General, 

investigation  of  eastern  boundary  dispute 4 

Knox,  George  T,, 

averment  of  domicil  and  citizenship  by  claimant  a  requisite 2166 

Koppel,  Bendix, 

appointed  United  States  arbitrator,  claim  of  the  Montijo 1426 

Kouchibougnac  River, 

decision  as  to  mouth  of 477 

Knhnagel,  David, 
certificate  of  natural  iztation  annulled 2647 

Kussei'ow,  Henri, 
on  Geneva  arbitration 668 

L. 

La  Ahra  Silver  Mining  Company, 

statement  of  claim,  Mexican  Claims  Commission,  1868 1327 

investigation  of  charges  of  fraud  ordered  by  Congress 1332 

report  by  Mr.  Bayard 1343 

refeiTed  to  Court  of  Claims 1348 

"  La  Constancia,"  Ship, 
statement  of  award,  Colombian  claims  commission,  1861 ;  recon- 
sidered commission  of  1864 1398 

claim  for  damages  for  seizure  of,  disallowed 2729 

La  Torre,  Field  Marshal, 
blockade  notice  by 4533 . 

Ldhrot,  Auguste, 
claim  of  executor  allowed;  property  dtstroyed  by  troops 3706 
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"  Labuan,"  Steam$hip,  Paga 

oliiim  allowed ;  detention  under  military  orders 3791 

Lac  la  riuiCf 
agreement  as  to  boundary  to  northwestern  point  of  I^ake  of  the 

Woods  from 187 

boundary  by  treaty  1842  from  Lake  Superior  to 198 

disagreement  as  to  boundary  line  from  Lake  Superior  to 180^  186 

effect  of,  on  international  claims 4181 

LacostCf «/.  B,, 

claim  disallowed ;  possession  by  authorities S722 

Lago8y  Poriugaly 

violation  of  neutrality  of,  by  British  fleet,  1769 1136 

Lagueruetu'j  P.  A,y 

nonliability  for  lawless  acts  of  a  mob ;  case  of 9Q27 

Laird,  Mr., 

declaration  as  to  Alabama 566 

"  Lairds^  Ironclada,*' 

case  of,  considered  in  American  case,  Geneva  arbitration 586 

in  Hritlsb  case,  Geneva  arbitration 606 

Lake  and  Land  Boundary, 
commission  to  settle,  from  Lake  Huron  to  northwestern  point  of 

Lake  of  the  Woods 171 

Lake  Erie, 

boundary  in 166 

commission  to  set  tic  boundary  line  through 162 

Lake  Erie  liniil, 

claim  for  losses  disallowed 4054 

failure  of  due  dili«;ence  alleged 4054 

LakCf  Harvey, 
accepting  alien  military  comuiissiou  forfeited  rights  of  citizen- 
ship       2754 

Lake  Huron, 

boundary  in 166 

eomniission  to  settle  boundary  line  through liJ2 

boundary  from,  through  Lake  iSui)erior  to  northwestern  ]>oint  of 

Lake  of  the  Woods 171 

Lake  of  the  IVoods, 
agreement  as  to  boundary  from  Lac  la  l*luie  to  northwestern  point 

of lt!7 

boundary  settled  by  treaty  of  181S  to  Korky  Mountains  from 196 

determined  by  commission  to  Rocky  Mountains  from 236 

commission  to  settle  boundary  from  Lake  Superior  to  most  north- 
western point  of 171 

boundary  from  Pigeon  Lake  not  surveyed 236 

Lake  Ontario, 

boundary  in 166 

coumiissiou  to  settle  boundary  line  through  162 

Lake  Superior, 

agreement  of  boundary  in 185 

boundary  by  treaty  of  1842  to  Lake  of  Woods  from 193 

commission  lo  seUle  X^ownvVa^T'j  \.\\t:ovvv^U 171 
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Lamartinfy  if.,  Page. 

suggested  as  umpire,  Loudon  comiuission  of  1853 394 

LandreaUj  John  C, 

claim  against  Chile  for  guano  discoveries  in  Peru  dismissed 3584 

LaneUy  Arthur, 

agent  for  l<^anco,  French  and  American  claims  arbitration 1136 

Lapse  of  Time, 

effect  of  luchcs  on  international  claims 4181 

Latitude  54°  40', 

treaty  with  Russia  as  to 207 

Laurens,  Henry, 

peace  commissioner,  1783 1 

Laurent,  Messrs., 

responsibility  of  neutral  residing  in  belligerent  territory 2671 

I^avarcllo,  Michelangelo, 

arbitration  of  case  of  quarantine  detention,  Italy  and  Portugal..     5021 
^*  Lawrence,'^  Brig, 

national  protection  forfeited  by  engaging  in  slave  trade 2824 

Lazare,  A,H,, 

arbitration  of  claim  against  Haiti 1749 

protocol  with  Haiti,  arbitration  of  claim  of;  1884 4768 

time  extended;  1885 4769 

Le  Havre  River, 

derision  as  to  mouth  of 480 

Le  More,  Alfred  C.  and  Jules, 

claims  allowed ;  illegal  imprisonment,  etc 3311 

Le  More,  G.  A.,  <f-  Co., 

claim  rejected ;  previous  Judicial  decision . 3232 

Leavenworth,  Elias  W., 

appointed  American  commissioner,  Colombian  Claims  Commis- 
sion, 1861 1371 

Jjebret,  Elise, 

citizenship  acquired  by  naturalization  of  husband 2488 

Lederer,  Baron, 

selected  as  umpire,  Spanish  Claims  arbitration 1047 

Lee,  Attorney-General, 

opinion  on  powers  of  a  majority  of  arbitration  commissioners 10 

Lefaivre,  A.  A., 

commissioner  for  France,  French  and  American  claims  arbitra- 
tion       1136 

Lefrean  River, 

decision  as  to  mouth  of 477 

Legal-Tender  Act, 

claim  of  William  Adam,  for  difference  in  value  of  money  by  rea- 
son of,  disallowed 3066 

Legge,  Francis, 

commission  to,  as  governor  of  Nova  Scotia 51 

Leggeit,  Aaron, 

claim  against  Mexico  considered  by.  commission  of  1849 1275 

Leichardt,  E.  F.  W., 

claim  disallowed ;  failure  to  pursue  judicial  remedy 3V^ 
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Leonard^  John,  T^gt, 

claim  of  executors  diBallowed ;  judgment  of  foreign  court 4516 

VE$oarhoty  *  [trench  Historian  f-* 
mention  of  St.  Croix  Kivcr  by 16 

Levy,  Uenriette, 
case  of,  citizenship  considered 2514 

Levy,  Samuel  (i., 
claim  allowed;  illegal  detention,  etc 32i^ 

I.,€wenhauptf  Count  Carly 
selected  aM  umpire  Spanish  claims  arbitration 1048 

Lewis,  Sheldon^ 
claiui  for  illegal  seizure,  etc.,  by  customs  authorities 9019 

Liberia , 
arbitration  of  boundary  dispute  with  Great  Britain 4948 

Liherty, 

to  take,  dry,  and  cure  fish  under  treaty  of  1783 426 

renouneed  by  treaty  of  1818 426 

admitted  under  treaty  of  1854 427 

Liberty  to  Take  Fiah, 

early  discussions  with  Great  Britain  as  to 703 

position  of  Lord  Batlmrst 707 

renounced  under  treaty  of  1818 709 

Licenses,  Fishimj, 
granted  by  Canadian  and  Nova  Scotian  (lovemments 712 

Lieber,  Francis j 

<hovsen  umpire,  Mexican  Claims  Commission,  1868 130(1 

death  of 1303 

Lincoln,  denvral, 
iuvt'sti^atiou  of  rastern  houudary  dispute 4 

Limitation  and  /'rrscription, 

efVert  of  lapse  of  time  on  international  elaims 4179 

lapse  of  time  no  bar  to  claims,  treaty  of  1H5:^  with  Great  Britain.     4179 

neglect  a  bar  to  rlaim  418<> 

prescription  discussed,  Venezuela  Claims  Conmiission,  1885 4181 

Linton,  llritish  Minister, 

discussion  of  powers  of  arbitration  commissioner 11 

visit  to  Providence 28 

Litth ,  John, 
appointed  I'uited  States  commissioner,  Venezuela  Claims  Commis- 
sion, treaties  of  18S5,  1S88 1676 

Liverpool  River, 

decision  as  to  mouth  of 480 

Livingxton,  John  Ii.,Jr., 
commissioner  Neapolitan  indemnity 45^2 

Livingstone,  Edward, 
]>roi)osal  for  settling  northeastern  boundary , I3i> 

^^  Lizzie  Thompson ,''  Ship,  {seeaho  Arbitration  of  Georgiana  and  Lizzie 
Thompnon,  18(>2), 

seizure  of,  in  Peru 159'> 

treaty  with  Peru,  arbitration  of  claim  of;  1832 47l!i5 
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Lloyd  J  Captain,  Page. 

report  ou  destruction  of  General  Armstrong 1076 

"  Lodif''  Schooner, 

claim  for  illegal  seizure  by  military  forces  not  allowed 3666 

Logan,  C,  A., 

arbitration  of  Chilean- Peruvian  accounts  by 2085 

Lohra,  Peter, 

secretary  of  Spanish  Spoliations  Commission,  treaty  of  1795 1002 

London  Commisfiion  under  Treaty  of  1853, 

claims  submitted  and  adjusted 391 

London  Lloyds, 

not  allowed  payment  from  Geneva  award 4672 

Long  Lake, 

boundary  through 180,192 

Longstroth,  James  M,, 

claims  dismissed ;  arrest  and  loss  of  business 3783 

Loochoo, 
unsettled  question  between  China  and  Japan  as  to ;  mediation  of 

General  Grant 5046 

Lorcha^^  Arrow, '^ 

controversy  in  China  about ;  results 4627 

**  Lord  Nelson,"  Schooner, 

claim  considered  by  commission  of  1853 413 

disallowed;  date  of  claim 4390 

Loring,  Mr., 

American  surveyor,  northeastern  boundary 77 

Loss,  Mr, 

British  surveyor,  northeastern  boundary 77 

Loughbridge,  Lord  Chancelhr, 
opinion  as  to  jurisdiction  of  commission  under  Article  VII.,  Jay 

Treaty,  1794 326 

Louisiana, 

cession  to  France  by  Spain 4433 

**  Ixmisiana,"  Schooner, 

claim  allowed ;  illegal  capture 3901 

"  Louisiana,"  Ship, 
claim  disallowed;  destroyed  in  escaping firom privateer ;  Alabama 

claims  case 4303 

Lorelly  Benjamin  D., 

claim  for  alleged  seizure  of  goods,  disallowed 3398 

Lorett,  Frederick  H., 

claim  rejected ;  acts  of  convicts  in  revolt 2990 

Lowe,  Charles,  et  al., 

claim  for  illegal  detention,  allowed 3270 

Lowndes,  James, 

appointed  commissioner,  Spanish  claims  arbitration 1017 

Loyalists, 

grants  by  Nova  Scotia  to,  eastern  boundary  dispute 4 

Lynn,  William  S., 
claim  disallowed ;  alleged  illegal  expulsion 3354 
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MaboH  Ikiver,  Pil« 

dociHioD  aH  to  month  of 486 

McAllen^H  CaBe, 

engaging  in  politics  by  alien  a  violation  of  Dentrmlity S82S 

Macaulaif,  T.  B,, 

siiggesteil  as  nmpi ro,  I^ndon  commission  of  1853 996 

McCahnontf  (ireavts  «)'*  Co., 

refund  of  duties ;  act  of  belligerent  government S866 

claim  allowed;  illegal  arrest,  etc S39i 

McChtre,  H'i7/iaw, 

commiMHioner,  I'^ncli  indemnity,  1803 4496 

journal,  published  by 4446 

McPonaldf  Augustine  K.f 

award  by  civil-war  claims  arbitration 699 

claim  allowed ;  cotton  purchased  under  permit 3683 

decision  of  Supreme  Court  as  to  ownership  of  award 701 

Macdonaldf  Sir  John 

appointed  member  of  joint  high  commission,  1871 536 

Macdonald,  Thomas, 
appointed  British  commissioner  under  Article  VI.  of  Jay  Treaty, 

l7iU - 278 

not4'H  Hiibmitt-ed  by 281 

opposi  I  ion 285 

** Maccdoniiiu'^  Arhitration,  ISi'tSf 

history  of  claim  a<j:ainst  Chile 1449 

diplomatic  negotiations 1452 

Htat<*ment  of  Chilean  contention 14r»3 

reply  of  United  8t  atea 1455 

treaty  concluded 1460, 4689 

claim  submitted  to  K  in^  of  Belgium  as  arbiter 1461 

acceptance  of  King  of  Belgium 1162 

subniission  of  cases 1462 

award  of  umpire 1462 

amount  awarded 1466 

^* Macedonian f''  Urigy 

claims  allowed  ;  uidawful  conliscations 4602 

treaty  submitting  claims  to  arbitration,  1858 4689 

Alachado,  John  A., 

claim  allowed ;  illegal  arrest   3273 

Machado^  Juan  X,f 

selected  as  umpire,  \'enezuela  Claims  Commission,  1866 1660 

Machian  Jiivcr, 

decision  as  to  mouth  of 478 

MacioHj  Jo8v  .1/., 

claim  allowed;  embargo  of  alien's  property 3775 

McKeCj  Col.  Johttf 

commissioner,  occupation  of  East  Florida 4520 

McKennift  J.  U.  A,, 
claim  for  pro])erty  destroyed  rejected;  Zuloaga  revolution  in 

Mexico 2881 
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MoKeown,  Robert,  Page. 

claim  allowed ;  illegal  deteDtion,  etc 3311 

Maokiey  James  S,, 

appointed  United  States  commissioner;  Peru  Claims  Commission, 

1863 1616 

McKxnley,  President  William, 

approval  of  international  arbitration  in  iuaagural  address 988 

McLanc,  Louis, 

proposal  for  settling  northeastern  boundary 139 

negotiations  for  settling  northern  boundary 212 

McLeod,  Alexander, 

claim  on  account  of  steamer  Caroline,  considered  by  commission  of 

1853 412 

settlement  of  claim  of 2419 

McManus  Brothers, 

claim  for  forced  loan,  disallowed 3411 

MaoMurdo,  Edward, 

arbitration  of  claim  against  Portugal  for  seizure  of  Delagoa  Bay 

Railway 1865 

McTavish,  John, 

appointed  British  commissioner  to  fix  value  of  slaves,  Article  II., 

treaty  of  1822 366 

Madan,  Cristobal, 

claim  allowed ;  embargo  of  alien's  property 3781 

naturalization  of,  sustained 2638 

Aladawaska,  Fief  of  , 

location  of,  northeastern  boundary 109, 116 

Madaxcaska,  Settlement, 

claim  of  Great  Britain,  northeastern  boundary  arbitration,  as  to 

location 109 

claim  of  United  States 115 

disputes  in,  arisiuiic  from  boundary  question 145 

between  Maine  and  New  Brunswick,  as  to  title  of 85 

** Madeira,"  Briganiine, 

claim  allowed ;  collision  with  Government  vessel 4395 

Madison,  James, 

admissions,  northeastern  bonndary 67, 87 

Magaguadavic  River, 

claimed  by  United  States  as  St.  Croix  River 4 

decision  as  to  mouth  of : 477 

position  of 3 

testimony  of  Indians  as  to  identity  of  St.  Croix  River 20 

Magdalen  River, 

decision  as  to  mouth  of 487 

Magellan,  Straits  of, 

freedom  of  navigation  of 4854 

Maine, 

action  in  1838  as  to  northeastern  boundary 140 

admitted  as  a  State 85 

boundaries  of,  proposed  by  Livingston  and  McLane 13d 

of  province  of,  under  charter  of  1639 ^"V 
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Maine — Continued.  P^ 
dispute  with  New  Brunswick  as  to  Aroostook  and  Madawaska 

settlements 85 

negotiations  with,  as  to  northeastern  boundary 138 

payment  to,  on  account  of  northeastern  boundary 153 

Majority f  Powers  of, 

conHJdered,  commission^  St.  Croix  boundary 10 

Mananse  «i'*  To., 

claim  allowed;  supplies  furnished  Mexico 3462 

Manila  J 
seizure  and  sale  of  bark  Masonic  at ^ 10^ 

Map  Af 
used  by  northeastern  boundary  convention,  1827 89 

Maps, 

early  French,  eastern  boundary 3 

for  boundary  u  nder  Webster- Ashburton  Treaty 193 

lack  of,  with  treaty  of  peace,  1783 2 

of  ancient  British  provincial  boundaries 118 

othcial,  northeastern  boundary  convention,  1827 89 

'*  red  line  map  "  of  peace  commissioners,  1783 154 

used  by  American  commissioners,  1783 ;  disappearance iri6 

Marcy,  William  L., 

negotiation  of  reciprocity  treaty  of  1854  bj' 426 

appointed  American  commissioner,  Mexican  claims  arbitration. 

treaty  of  1839 1220 

Marc  CI  a  unit  m, 

ukase  of  1X2 1  as  to  Alaskan  waters 756 

protest  of  United  States 756 

protest  ot  Great  Britain 759 

Marguerite  Hirer, 
decision  as  to  mouth  of 486 

''Maria  Liu,''  Ship, 
arbitration  of  dispute  between  Peru  and  Japan;  case  of 5034 

Marie,  Leon  tine, 
claim  allowed;  ille^^al  eonliscation  under  revenue  laws 3373 

Maritime  Jurisdiction  {f<ec  aho  Territorial  Jurisdiction), 

jisserted  over  Chesai>eake  Bay;  case  of  AUtganenn 43i^2 

claim  of  S])anish  authorities,  case  of  Colonel  Lloyd  Aspintcall 1011 

tishin<;  in  Bay  of  Fundy ;  case  of  WaHhington 4342 

limit  of  territorial  protection  claimed 1793,3976 

Marks,  Jonax, 
claim  allowed  ;  property  taken  by  troops 3722 

Married  f I  omen, 

citizenshij)  of,  as  derived  from  husband 2483 

under  laws  nl  various  countries 2r>01 

Mars  Hill, 

contention  of  I •  nited  States  as  not  a  boundarv  lino 1(^ 

survey 77 

Marsh,  deorge  P., 

arbitratitm  of  Cravairola  boundary  dispute  between  Switzerland 

and  Italy,  by 2027 
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Marshall f  John,  Page, 

letter  as  Secretary  of  State  as  to  citizenship 1001 

Martial  Law, 

authority  of 3321 

consideration  of  ei!'ect  of,  by  Commissioner  Aldis  3321 

''Mary;'  DHij, 

claim  disallowed  for  seizure  under  revenue  laws 3374 

''  Mary  Lowell;'  Brig, 

claim  for  seizure  rejected,  on  ground  of  unlawful  expedition 2772 

'•  Mary;'  Ship, 

claim  disallowed ;  losses  from  presence  of  Alabama 4304 

''Masonic''  Arbitration, 

arbitration  agreed  to 1060 

arbitrator  selected,  Baron  Blanc 1060 

award  of  arbitrator 1062 

grounds  of  decision ;  payment 1064 

seizure  of  the  vessel 1055 

diplomatic  negotiations 1056 

judicial  proceedings  and  decision 1057 

Massachu  setts, 

action  of,  as  to  St.  Croix  River  boundary 4 

payment  to,  on  account  of  northeastern  boundary 153 

Massachusetti  Bay  Colony, 

charter  of,  October  7,  1691 92 

Massachusetts  Bay,  Province, 

claim  of  Great  Britain,  northeastern  boundary  commission,  as  to 

limits : 109 

Massicot t,  WiUiam, 

claim  disallowed ;  confiscation  under  revenue  laws 3374 

Matawamkeag  River, 

survey  of 77 

Mather  <f*  Glover, 

claim  for  illegal  seizure  allowed;  failure  of  judicial  remedy 3231 

Matthews,  Hen.  George, 

operations  as  commissioner  to  occupy  east  Florida 4520 

Maximilian, 

nonliability  of  Mexico  for  acts  of  government  of;  history  of  occu- 
pation      2902 

Mai^cell,  Peter, 
claim  allowed ;  confiscation  of  alien's  property 3750 

Meade,  Richard  W., 
claim  considered  by  commission  under  Florida  treaty,  1819 4502 

Measure  of  Damages, 
allowance  for  loss  of  freight,  etc. ;  cases  of  Highlander',  Jabez  Snow, 

and  Sonora 4272 

for  market  rate  of  goods  destroyed ;  case  of  Alert 4287 

basis  of,  French  indemnity  commission,  1831 4482 

case  of  JVinged  Racer,  value  of  goods,  freight,  etc 4242 

claim  for  enhanced  vahie  from  position  of  ship;  case  of  Nora 4289 

for  losses  by  delay ;  case  of  Fisler,  Alabama  claims 4289 
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Measure  of  Damages — Continued.  Pa^ 

compenBation  for  detention ;  case  of  brig  William 4^ 

for  enforced  serviceH,  etc. ;  cases  before  court  of  comnjissioners 

of  A  lahama  clniniH 42iJ8 

net  value  of  carj^o  as;  case  of  lieUeyy  Furlong,  master 4205 

case  of  Xeptunc 4216 

seizure  of  money;  no  allowance  for  prospective  profits;  case  of 

Mitchell 4226 

valuation  of  property,  Alabama  claims;  case  of  BaiUies 4305 

'  *  Mt'ch  a«  I  c, ' '  ^('h  oo  n  er, 
decision  of  prize  court  overruled,  on  ground  of  free  ships,  free 

go<ids;  Ecuador  ClaiuiH  Commission 3221 

sustained,  failure  to  pursue  judicial  remedy ;  Venezuelan  Claims 

Commission 3210 

*' Medea/'  Brig, 
claim  for  seizure,  considered  by  Ecuadorian  Claims  Commission.     1572 

disallowed 2729 

stati'ment  of  award,  Colombian  Claims- Commission,  1861;  recon- 
sidered, commission  of  1864 1398 

M&liaiionf 

distinction  between  arbitration  and 5042 

Medbia,  Crisanto  «f-  SonSy 

claim  dismissed;  naturalization  impeached 2583 

Meinoriah, 

essential  features  of 2166,2201 

Mtnan^  (iraud  {nee  (Jran<l  Menan). 
Ming,  lUniSf 

claim  disallowed;  destruction  of  Donaldsonville 3689 

Mvrvvr,  JaincH, 

commissioner,  French  indemnity,  1803 4436 

^^ Mercury,"  Ship, 

failure  of  restitution  ;  damages  allowed 304ii 

Mt'rignhnv,  M,  A., 

passjigos  from  Avorlt  on  international  arbitration  by 4821 

*'  Mermaid"  Schooner, 
arbitration  of  claim  for  destruction   of;   Great   Britain   against 

Spain 5016 

Merrimac  Hirer, 

decision  as  to  mouth  of 474 

Mexican  (UiiniH  CommiHHion,  Treaty  of  1839, 

history  of  claims 1209 

consideration  of  claims  in  Congress 1214 

diplomatic  negotiations 1216 

treaty  concluded  ;  provisions 1218 

commissioners  named  by  Tnited  States,  William  L.  Marcy,  John 

Rowan 1220 

by  Mexico,  Pedro  Fernandez  del  Castillo  and  Joaquin  Velazquez 

deLeon 1220 

umpire  named  by  King  of  Prussia,  Baron  Koenne 1224 

first  melting  of  commission 1221 

question  as  to  oaths  of  commissioners 1221 
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Mexican  Claimn  Commission^  Treaty  of  18S9 — CoDtinned.  Page. 

orgauizution 1223 

rules  of  procedure  considered 1224 

adopted 1228 

mode  of  presenting  claims 1229 

method  of  consideration ;  reports  to  umpire 1230 

end  of  commission's  work 1231 

unfinished  business 1232 

disposition  of  papers ! 1236 

character  of  claims  considered 1244 

J urisdiction  decided  by  commission  itself 1241 

treaty  of  1843  to  provide  for  ])ayment 1245 

iissumption  by  United  States  of  unpaid  installments 1248 

umpire's  decision^  efforts  to  secure  reports  of  reasons  for 1238 

case  of  . / nn  ;  unlawful  detention 4346 

A uffimta ;  unlawful  seizure 4346 

G.  G.  &  S.  Howland  ;  wrongful  seizure  of  goods 3227 

Galaxy;  illegal  detention 3265 

Harmony ;  illegal  seizure  of  money 3044 

Jane:  illegal  detention 3119 

Mercy  Mitchell ;  seizure  of  money 4227 

.Sautangelo ;  illegal  expulsion 3333 

cases  of  appropriation  of  property  considered 3714 

illegal  arrest,  etc.,  by  civil  authorities 3235 

claim  of  Dr.  John  Baldwin;  responsibility  of  de  facto  authorities  2859 

claims  for  forced  loans  considered 3409 

unlawful  coniiscati(m,  etc.,  under  revenue  laws,  considered 3369 

contract  claims  considered 3426 

interest  allowed  in  eases  before 4324 

measure  of  damages  for  detention,  etc.,  case  of  brig  William 4226 

Mexican  Claimn  Commission,  Act  of  1S49, 

provisions  for 1249 

members;  George  Kvans,  Kobert  T.  Paine,  and  Caleb  B.  Smith. ..  1251 

first  meeting 1251 

awards ;  report  of  commission 1253 

table  of  monev  awards 1284 

criticism  of  commission  by  Congressional  committees 1261 

high  character  of  commissioners 1262 

powers  and  jurisdiction  considered 1267 

procedure  adopted  by  commission 2134 

blockade  cases 3885 

case  of  Bolles  and  Christian ;  illegal  seizures 3242 

Brent;  alleged  illegal  detention,  etc 3266 

Constitution;  illegal  seizure  for  defective  papers 3958 

Fanny;  alleged  detention 2779 

Felix;  trading  with  an  enemy 2800 

Isaac  McKim;  trading  with  the  enemy 2815 

J.C.Jones;  illegal  acts  of  State  authorities 3018 

Johnson ;  civil  disorders 3031 

Lagneruene ;  mob  violence 3027 

Lodi;   seizure  by  mil itary  forces 3€6ft 
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Mejtiean  Claims  CammisBUm,  Jot  1/ 1949— Oonttnned.  p^^ 
case  of  Bolles  and  Christian;  illegal  seiinret — Coatlnned. 

Orient;  illegal  seisure  and  oondeuination 3S9 

Parrott;  acta  of  Judicial  offloera 900 

Rebecca;  responsibility  for  jndioial act 3008 

Sueannak;  unlawful  seizure,  eto 4948 

Terry  and  Angus ;  loss  by  acts  of  troops 2998 

Topaz;  seizure  by  soldiers 299S 

claim  of  Aaron  Leggett  considered 1235 

Alexander  A.  Atocha  reexamined 1281 

(teorge  A.  Qartliner  investigated 1253 

claims  for  allef^e^l  illoKel  expulsion  considered 9334 

appropriation  of  property  by  authoritiee 3714 

confiscation,  etc.,  under  revenue  laws,  oonsidered 3378 

forced  loans  considered 3409 

contract  claims  considered 3429 

domicil  as  affecting  rights  of  claimants ;  eases 2657 

interest  allowance  considered 4326 

nonliability  for  acts  of  marauding  soldiers,  etc 2996 

responsibility  of  sncoessfhl  revolutionists 2973 

Mexican  Claimti  Commieeionf  1808, 

events  leading  up  to  convention  for 1287 

treaty  provisions 1292 

commisHioner  for  United  States,  William  Henry  Wads  worth 1296 

for  Mexico,  Francisco  G.  Palaoio 129H 

Leon  ( rii/inan 12i9 

Manuel  Marina  de  Zamacona 12*9 

umpire  eboBen.  William  Cnllen  Hryant,  declined 12*19 

Francis  Lieber 1301) 

Sir  Edward  Tliornton I»l3 

agent  and  coiiiiHel  for  Mexico,  Caleb  Gushing 1296 

Manuel  Aspiroz 1304 

Eleuterio  Avila 13(>4 

for  United  States,  J.  Hubley  Ashton 125i6 

lirst  meeting ;  iigreemeut  of  counsel 1296 

extensions  of  time 12,^ 

suspension  of  procee<lings j 1305 

final  meeting vm 

conclusion  of  umpire's  proceedings 1310 

jurisdictional  ({uestions  considered 1352 

mode  of  ]iresentiug  claims 1310 

number  of  claims  acted  on 1313 

procedure  and  practice  desi'ribed i;i5r» 

adopted  by  commission 2144 

decisifuis  on  (piestions  of 21o6 

payment  of  awai  ds 1315 

interest  allowed 1317 

payment  of  installments 1321 

bond  cases  considered IMMG 

case  of  Aspinwally  tonnage  dues  exacted 2872 
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Mexican  Claims  Commission,  1868 — Continued.  Page, 
case  of  Brooks;  seizure  of  property,  consequential  damages  not 

allowed 4309 

Dorris ;  nonliability  for  killiug  by  soldiers  in  a  broil 3002 

Garrison,  nteauier  Commodore  Stockton;  irregularities  of  judicial 

authorities 3129 

Giddings;  violation  of  territory 4379 

Gotter ;  alleged  illegal  arrest 3267 

Hill ;  arrest  for  extradition 3065 

Jaiiseii;  nonliability  for  acts  of  Maximilian  government 2902 

Kellar ;  Mexican  bond  retained , 3065 

Lightner ;  detention  of  goods  by  customs  officials  sustained ....  2872 

McAUen;  taking  part  in  politics 2823 

Mather  &  (ilover;  failure  of  Judicial  remedy 3231 

Mills;  seizure  by  Texas  officers 3033 

Moses;  authority  of  commission,  judicial  remedies  considered..  3127 

Mossmau;  laches  a  bar  to  claim 4180 

Orients;  unlawful  detention 3960 

Prats ;  property  destroyed  by  Confederate  authorities 2886 

seizure  of  contraband  goods 3885 

Stiickle ;  contract  with  Maximilian  authorities 2935 

Sumpter;  alleged  illegal  detention 3267 

Tripler ;  taking  part  in  politics  a  violation  of  neutral's  rights.  2823 

oases  of  alleged  breach  of  neutrality 4027 

appropriation  of  property  by  authorities 3717 

Bagdad  claims 4029 

Dcmoughho,  etc.,  responsibility  for  judicial  acts 3012 

losses  of  property  in  time  of  war  considered 36()8 

relating  to  judicial  proceedings 3127 

Reynosa  raid 4040 

Sabinas  Hidalgo  and  Villa  Aldama;  outrages  by  United  States 

troops 3006 

Webster,  Standish,  Conrow  and  Parsons;  acts  of  military  au- 
thorities   3004 

under  Avalos  tariff;  rt  sponsibility  of  military  authority 2868 

Zuloaga  and  Miramon  governments 2873 

claim  of  Dickens ;  robbery  of  cattle 3037 

Samuel  G.  Adams,  illegal  detention  of  vessrl 3065 

Thadeus  Amat  (pious  fund) 1349 

claims  ior  alleged  illegal  expulsion,  etc.,  considered 3347 

illegal  arrests,  etc.,  by  civil  authorities 3243 

of  Weil,  and  La  Abra  Mining  Company 1324 

investigation  ordered  by  Congress 1332 

report  of  Mr.  K  varts 1334 

installments  paid 131^6 

mandamus  refuvsed  by  Supreme  Court  to  compel  payment 1338 

report  of  Senate  Foreign  Relations  Committee 1340 

report  of  Mr.  Bayard 13-43 

second  refusal  of  mandamus 1345 

reference  to  Court  of  Claims 1347 
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Mexican  Claims  Commisftion,  1868 — Continaed.  Pa^ 

contract  clniniB  considered 3I6S 

domicil  as  affectin^^  rights  of  claimants. -. 2695 

affecting  national  character;  argument  of  Mr.  ABhton 2696 

opinion  of  Comniissioni^r  Wadsworth 2709 

opinion  of  Commissioner  Palacio 2710 

opinion  of  Umpire  Lieber 2712 

decision  of  commissioners 2713 

engaging  in  unlawful  expedition,  bar  to  claim  for  soizare,  etc.; 

Zernian  expedition 2753 

Indian  depredation  claims,  case  of  Aguirre 1307 

military  service  by  alien,  considered;  cases 2752 

Picdras  Negras  claims;  responsibility  for  acts  of  Texas  soldiers..    3035 

responsibility  of  revolutionists ;  cases 2973 

trading,  etc.,  with  the  enemy;  cases 2816 

Zacualtipan  claims 3798 

Mexi van-  Fren ch  IT  ar , 

claims  against  I'Yance  for  losses  growing  ont  of 1134 

Mexico, 

arbitration  of  claims  of  Great  Britain  against 4948 

award  of  Queen  Victoria,  claims  of  France  and,  1844 4^ 

claims  against,  early  negotiations 1212 

pamphlet  of  Mr.  Gorostiza 1213 

convention  of  France,  Great  Britain,  and  Spain  to  enforce 

claims 1289 

nonliability  tor  acts  of  Maximilian  government;  cases  of  Jansen, 

etc 2902 

iccoguition  of  Zuloa;:a  government 1289 

responsibility  for  Zuloaga  and  Miramon  governments  considered.     2873 

Huspension  of  paymentH  of  allowed  claims 1247 

treaty  provisionn  tor  settling  boundary  with  United  States 1358 

with  United  Statics;  claims  of  United  States  citizens,  1839..   1218,4771 
for  paying  awards  of  claims,  arbitration  1839  not  ratified,  1843.     1245 

claims  coniniissiou,  1848 1248 

mutual  claims,  1868 1292.4773 

time  extended 4776,4777,4778,4779 

war  d«dared 1247 

Michel,  John  F., 

claim  dismissed;  i>roperty  destroyed  during  capture  of  town 3670 

Middle  J  gen  f 

arbitration  in  the 48'J5 

Milan  J)ecnr, 

trade  with  England  prohibited  by 4451, 447l» 

reenacted  by  Murat 4575 

Military  .luthorities, 

cases  of  alleged  illegal  arrest,  etc.,  by. 32t»5 

responsibility  lor  acts  of;  cases 2992 

Military  Service, 

performance  of,  by  aliens 238I> 

Miller,  liafael  M  , 
claim  for  damages;  responsibility  of  de  facto  authorities 2974 
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Mills f  William  fT.,  Pape. 

claim  rejected ;  seizure  in  Mexico  by  Texas  authorities 3033 

''Milo/'  Ship, 

compensation  for  enforced  services,  etc.,  Alabama  claims  case 4228 

Mingan  RiveTf 

decision  as  to  mouth  of 488 

Ministers,  Iliited  States, 

arbitration  before^  to  Brazil,  J.  R.  Partridge,  Dundonald  claim   .     2107 

to  Chile,  C.  A.  Logan,  accounts  of  Chile-Peru 2085 

to  Colombia,  W.  L.  Scruggs,  claim  of  Cotesworth  &   Powell 

against  Colombia 2050 

to  Guatemala,  E.  O.  Crosby,  British  Honduranean  claims 2106 

to  Italy,  George  P.  Marsh,  Cravairola  boundary 2027 

Minudie  Rirer, 

decision  as  to  mouth  of 477 

Aiiramichi  River, 

disagreement  as  to  mouth  of 452 

decision  as  to  mouth  of 467 

Mir  4  River, 

decision  as  to  month  of 485 

Misioues  Boundary  Arbitration, 

dispute  between  Argentine  Republic  and  Brazil  submitted  to 

President  of  United  States 1969 

case  of  Argentine  Republic 1970 

claim  of  Brazil 1989 

award  in  favor  of  Brazil 2020 

Mississippi  and  the  Fisheries, 

connected  by  commission  at  Ghent,  1814 705 

Mississippi  River, 

treaty  provision  for  survey  of  source  of,  1794 4720 

Mitchell,  Jelhro, 

claim  of  administratrix  allowed ;  seizure  of  money 4226 

Mitchell,  John, 

statement  as  to  St.  Croix  River 4 

Mitchell's  Map  of  1765, 

used  by  negotiators  of  treaty  of  peace,  1783 3 

letter  of  negotiators  of  peace  treaty  1784,  as  to 22 

used  before  commission,  Article  V.,  Jay  Treaty,  1794 23 

by  American  commissioners,  1783 ;  disappearance 156 

by  northeastern  boundary  convention,  1827 89 

Mobs, 

liability  for  acts  of ;  case  of  Lagueruene 3027 

Modus  Vivendi, 

as  to  fur-seal  fisheries 797,802,804 

Moisic  River, 

decision  as  to  mouth  of 487 

Moke,  Moses, 

claim  allowed ;  forced  loan 3411 

Moliere,  Pedro, 

claim  for  illegal  arrest,  etc.,  allowed 3253 

nonliability  for  private  quarrel ^R^ 
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Molinat  LuiSy  Pag«. 

appoiuted  Costa  Hicaii  arbitrator,  Costa  Rica  Claims  Commission.  1553 
Monro€y  James, 

appointed  minister  to  France 4414 

recall ;  speech  of  President  Barras 4422 

nnratified  boundary  treaty,  1 807,  signed  by 46, 69 

MonHon,  Sir  Edmund, 

arbitrator  of  Bntterfield  claim  against  Denmark 1186 

Mont  Louis  River , 

decision  as  to  mouth  of 4W 

Montague  Hirer, 

disagreement  as  to  mouth  of 453 

Montano,  Esteban  Guillermo, 

claim  of,  allowed  by  Peruvian  Claims  Commission  for  loss  of  ves- 
sel by  negligence  of  pilot 163^ 

award  of  claim 1645 

MontejOf  Manuel  Antonio, 

claim  allowed ;  illegal  arrest,  etc 3277 

naturjilization  of,  upheld  by  umpire 2646 

Montgomery,  Willianif 

claim  allowed ;  illegal  detention 3272 

Monti  jo,"  Arbitration, 

history  of  seizure  by  Colombian  authorities 1421 

diplomati(!  negotiations 1422 

agreement  with   Colombia,    submitting  claim   to    arbitration; 

1874 1425,  46a^ 

arbitrator  for  Colombia,  Mariano  Tanco 142«j 

for  Unit<'(l  States,  IJendix  Koppel 1426 

umi)ire  selected,  Kobert  Hunch 1426 

arguments  submitted 1426 
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awar<l  of  umpire 1427 

agreement  of  arbitrators 1427 

contention  of  Colombian  arbitrator 1429 

rei)ly  of  uuipire 1430 

<outention  of  Uuited  States  arbitrator 1442 

coucurrenco  of  uuipire 1442 

amount 1445 

payment  of  award 1446 

MooHc  Island,  Mniiie, 
assigned  to  Uuite<l  States  by  commission  under  Article  IV.,  Treaty 

of  Ciheut 62 

claim  for  .    4.'» 

seized  by  British 4(5 

Mora,  Antonio  Maximo, 

naturalization  of,  upheld  by  umpire 2642 

Mora  <f'  Morango, 

claim  allowed ;  embargo  of  alien's  property 3782 

Morales,  General, 

blockade  of  South  American  ports  ordered  by 4533 

Morgan,  John  T., 

appointed  American  arbitrator,  Paris  fur- seal  tribunal 805 
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Morillo,  Gen,  Pablo,  Page. 

decrees  of  blockade  issaed  by 4494 

MorrUf  Gouvemeur, 

appointed  minister  to  France 4401 

negotiations  for  commercial  treaty 4402 

to  secure  surrender  of  posts  and  negroes,  recovery  of  debts.,  etc .      274 
Morse,  Alexander  Porter, 

appointed  United  States  agent,  Venezuela  Steam  Transportation 

Company  arbitration 1711 

choHeu  referee  Van  Bokkelen  arbitration 1812 

Moses,  Isaac,  Assignee,  etc., 

claim  for  seizure  of  goods ;  authority  of  claims  commission 3127 

Mosquito  Territory^ 

arbitration  of  dispute  between  Great  Britain  and  Nicaragua  as  to.     4954 
Mossman,  Gardner, 

claim  disallowed ;  lapse  of  time  in  presentation 4180 

Motley,  J.  Lothrop, 

instructions  to,  as  to  Alabama  claims,  etc 512 

negotiations  with  Lord  Clarendon,  Alabama  claims 516 

withdrawn 519 

Mumford,  John  J., 

secretary,  claims  under  Van  Ness  convention,  1834 4538 

Municipal  Courts, 

matters  for  cognizance  of 2313,2315,2317 

Munroe,  James  T., 

claim  allowed ;  illegal  detention,  etc 3300 

Mnrat,  King  of  Naples, 

in vi  tation  to  American  merchants,  1809 4575 

Murray  River, 

decision  as  to 460 

as  to  mouth  of 484 

Murta,  John  J 

claim  allowed,  illegal  arrest,  etc 3294 

Musquash  IHver, 

decision  as  to  mouth  of 477 

N. 
^^  Nancy, ''^  Schooner, 

claim  allowed ;  illegal  prize  capture 3815 

Nanticoke  River, 

dncision  as  to  mouth  of 493 

"  Napier,"  Brig, 

case  dismissed ;  failure  to  pursue  judicial  remedies 3152 

Napoleon  I, 

decrees  of,  as  to  American  ships 4448, 4451, 4452, 4453 

Napoleon,  Louis,  President  of  France, 

selected  to  arbitrate  General  Armstrong  claim 1092 

**  Nashville,^'  Confedt^ate  Cruiser, 

case  of,  considered  in  British  case,  Geneva  arbitration 598 

contention  as  to  liability  for  acts  of,  Geneva  arbitration,  1871 4126 

opinions  of  commissioners ^VI% 

award;  no  violation  of  neutrality  by  Great  Britaiii ^«Ki,VSaa 
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as  base  of  blockade  running  and  ooutraband  trade 581,  ^1 

**Na1han  Stetson,''  Brig, 

claim  allowed;  failure  of  legal  proceedings 3131 

National  Losses, 
estimate  by  Senator   Sumner,  from  England's  recognition  of  bel- 
ligerency, war  of  1861-1865 511 

Nationalily  (see  also  Asvsignment), 

abjindoiiment  or  forfeiture  of  citizenship 2560 

allegiance  of  foreign-born  children,  to  country  of  birth 2454 

a8  affecting  claimants 1150 

case  of  liouillotte 2650 

,Jo8<^  (iurcia  Angarica 2621 

Criado 2624 

Govin 2629 

Kuhuagel 2647 

Madan 26:ft< 

Montejo 264K 

Mora 2642 

Rozas 2646 

Zaldivar 2630 

Zenca 2626 

change  of,  as  affecting  rights  of  claimants 2401 

of  Hag  as  ruse  de  guerre 2360 

citizennhip  as  derived  from  annexation  of  territory 2509 

by  birth 2449 

by  naturalization 2465 

of  children 250<» 

of  marrictl  women 24^3 

of  natnral-born  child  of  Aincri<an  mother 2462 

declaration  of  intention  to  become  naturalized 2549 

double  allei::iance 2r>lS 

effect  of  (loniicil  on,  cas«'S  before  Mexican  Claims  Commission 269'^ 

service  under  foreign  government 2467 

impeachment  of  uaturalizat  ion    25K5 

ownership  of  r<'al  estate  in  Mexico  as  affecting  citizenship 2A6f^ 

proof  of  citizensliip 2531 

requisites  of,  for  intervention 2322 

right  to  naturalize  aliens,  brief  of  Mr.  Mors** 2611 

Xataralizatioii  {f<ev  aluo  Citizenship^, 

annulment  of  c«'rtificate,  by  conrt,  case  of  Kuhuagel 2617 

certificate  of  ,lns«''  Garcia  Angarica,  impeached  for  fraud 2<J21 

of  Kamon  Fernandez  Criado  y  Gomez,  im])eached  for  frand 2624 

consideration  of,  in  Cuban  claims 1011 

damages  inll ieted  before :  cases 2'SM 

denial  that  Spain  re<iuire<l  perpetual  allegiance 2t»10 

difference  between  <loniiciliation  aud 27('l 

double  allegiance  asserted  in  c«'rtaiu  lases 2(>(>2 

effect  of.  after  origin  of  claim 21^2 

declaration  of  intention 2549 

cases  of  Jarr  aud  Hurst 2707 

by  father,  ci\»e  ol  C\it\^tov\i<it  Goach 2713 
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eDtict  of,  after  origiu  of  chiim — Continued. 

on  rights  of  claimants 2401 

residence  as  atiecting  citizenship 2609 

fraudulent,  discussed  by  Marijuis  de  Potestad 2631 

impeachment  of 2583 

order  of  court  annulling,  not  accepted ;  case  of  Bouillotte 2650 

proof  of,  considered 2537 

question  of  Alabama  claims 501 

retroactive  effect  of,  considered 2483 

right  to  question  validity  of,  certificate  considered 2593 

decision  of  Baron  Blanc's  tinality  of  judicial  determination 2595 

))rote8t  of  Marquis  de  Potestad,  right  to  review  adjudication  of 

a  court  claimed 2597 

views  of  Mr.  Evarts,  that  arbitrators  have  judicial  character.. .  2598 
claim  of  Spanish  advocate  to  ([uestion  judicial  determiuation  ..  2601 
claim  of  American  advocate  as  to  finality  of  judicial  determina- 
tion    2607 

validity  of  certificate  claimed 2612 

decision  of   umpire   Count   Leweuhaupt   denying   validity   of 

Buzzi's  certificate 2613 

not  accepted  by  Mr.  Blaiiie 2618 

withdrawal  of  cases  involving  citizenship 2619 

validity  of  judicial  deeree  maintained  by  Mr.  Frelinghuysen. ..  2619 

agreement  of  arbitrators  of  ground  for  impeaching  certificates. .  2621 

settlement  of,  jiroposed  to  Great  Britaiu  by  Secretary  Seward 501 

instructions  to  Minister  Johnson 502 

Navigaiiony 

of  Columbia  River 262 

of  lake  channels 170 

of  PaHHama([noddy  Bay 62 

of  St.  John  River 150,152 

Neapolitan  Indemnity  Convention  of  October  14,  18S2, 

invitation  for  American  trade  by  Murat 4575 

confiscation  of  American  vessels 4575 

protests  unavailable 4576 

negotiations  of  Pinckney 4576 

reply  of  Marquis  di  Cereello 4577 

of  Nelson 4578 

reply  of  Prince  of  Cassaro 4578 

convention  concluded 4581 

terms  of  convention ;  gross  sum  accepted 4581 

commissioners,    Wyllys  Silliman,  John   R.   Livingston,  jr.,  and 

Joseph  S.  Cabot 4582 

secretary,  Thomas  Swann,  jr 4582 

first  meeting 4582 

final  meeting 4587 

awards;  aggregate 4587 

principles  of  decisions 4585 

pilchard  cases 4585 

.  report  of  commissioners 4587 

rules  of  procedure ^SfSI 
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yeebish  Channels,  Pa^ 

(UsagreemeD t  of  commissioners  as  to  boandary  in 173, 184 

boundary  settled  by  treaty  of  1842 193 

NegotiationSj  DiplomatiCf 

effect  of  telegraph  upon 538 

*'yegro  Fort,''  Fla, 

destroyed  by  General  .Jackson,  1816 4525 

Nelson,  John, 

negotiation  for  settling  Neapolitan  claims 4578 

Nelson  f  Samuel ^ 

appointed  member  of  joint  high  commission,  1871 536 

Nemours f  Due  de, 

suggested  as  umpire,  London  commission  of  1853 3M 

*' Neptune,''  Ship, 

claim  allowed ;  prize  seizure  under  provision  orders 3843 

opinion  of  Commissioner  Gore 3076 

of  Commissioner  Pinknoy 3083 

of  Commissioner  Trumbull 3093 

Netherlands  (see  also  Holland), 
arbitration  of  boundary  dispute  with  France;  Dutch  and  French 

Gnianas 48t>9 

claim  against  Dominican  Republic;  brig  Havana  Packet 5036,5081 

against  Portugal,  seventeenth  century 484y 

of  Costa  RUa  Packet,  Great  Hritain,  against 4948 

against  Great  Britain,  Kast  India  trade 483.^ 

dis])ute  between,  and  Venezuela  as  to  Aves  Islands 5037 

with  Franee,  1816 \m\ 

treaty  with  (treat  Britain,  1654;  seizure  of  ships,  etc 4834 

NethirlandH,  King  of  the, 

arbitrator,  northeastern  boundary  dispute,  convention  of  1827 \*0 

award  on  northejistern  boundary 119 

analysis  of 13<> 

]»r()te8t  against 137 

w^aiver  of 137 

award  in  prize  arbitration  France  and  Spain  ^ 4JS7H 

Neutral  Port, 

sale  of  belligerent  ship  in 3957 

Neutral  Rights  {see  Decrees,  and  Orders  in  Council). 

Neutral  IVaters, 

claims  for  vessels  seized  in ■^3^'» 

right  of  l)elli<^orent  to  pursue  a  vessel  into lllM 

Nentraiitg  (see  also  Armed  Neutrality), 

action  of  h'earsarge  and  Alabama 1117 

aliens  subject  to  laws  of;  Trumbull  case 325.'> 

holding  oilice  under  belligerent  violate;  Kakins's  case 2810 

Whitry's  casc^ 2^2l) 

breach  of,  defined 1431 
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case  of  Auglo-ChiDese  flotilla 608 

cases  considered  by  commission  under  Article  VII.  Jay  Treaty^ 

1794 3967 

by  Mexican  Claims  Commission,  1868 4027 

under  Treaty  of  Washington,  1871 ;  Civil  War  Claims  Commis- 
sion   4042 

Geneva  arbitration,  Alabama  claims 4057 

claim  against  Portugal  for  violation  of;  case  of  General  Armstrong.  1079 

claims  based  on  unneutral  acts 1651 

coal  supplies  considered  as  aiding  belligerent;  Alabama  claims. ..  4097 

commissions  to  privateers  considered 4083 

consideration  of  duties  of  belligerents  in  neutral  territory 1122 

course  of  United  States  in  1793 571 

damages  for  infractions;  Alabama  claims 4112 

decision  of  Geneva  tribunal  as  to  due  diligence 654 

as  to  effect  of  a  commission .' 655 

as  t^  extraterritoriality  of  war  vessels 655 

as  to  absence  of  notice 655 

as  to  supplies  of  coal 655 

declarations  by  Jefferson,  1793 314 

principles  of  armed,  by  Russia 993 

due  diligence  asserted  in  British  case,  Geneva  arbitration 610 

to  prevent  violation  of;  contention  in  Alabama  claims  arbitra- 
tion   •. 4057 

duties  of 598.616,618 

in  JZaftania  claims 641,550,566,567,570,579 

duty  to  enforce 1200 

failure  of  England  to  observe,  during  rebellion,  contended  by  Min- 
ister Adams 496 

foreign  enlistment  act,  1819  (British) 603 

forfeiture  of,  by  trading  with  the  enemy ;  case  of  Felix 2800 

hospitality  to  belligerents 582 

hostile  acts  in  jurisdiction  of  neutral  forbidden 1119 

instructions  to  British  members  of  joint  high  commission  on 

maritime 540 

to  collectors  of  customs,  to  prevent  violation,  1793 3971 

rules  adopted 3973 

international,  not  municipal  law,  considered  as  measure  of  duty 

of,  Geneva  arbitration 4101 

law  of  United  Slates,  1794 570,3978 

neutral  waters  to  be  respected  by  belligerents 1120 

obligation  of  nations  to  respect 1116 

opinion  of  Hall,  on  United  States  position,  1793 315 

position  in  American  case,  (leneva  arbitration,  as  to  '^  three  rules".  572 

as  to  due  diligence 572 

as  to  fitting  out  and  equipping  vessels 573 

as  to  base  of  naval  operation  of  belligerents 574 

duties  under  international  law 575 

position  in  British  case,  Geneva  arbitration,  as  to  **  three  rules". ..  598 

reply  to  American  complaints 601 
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Neutrality — CoDtinued.  Pa^ 
proclamation  of,  by  British  Government,  stated  in  British  case, 

Geneva  arbitration 595 

by  President  Grant,  Franco-German  war 568 

by  Washington,  1793 311,3968,4406 

communicated  to  ministers 3969 

reparation  for  violation  of  neutral  territory 1125 

report  of  Royal  commission  of  1867 568 

rules  of,  adopted  in  Treaty  of  Washington,  1871 550 

statenH*nt  of  principles  in  British  case,  Geneva  arbitration 593 

taking  part  in  politics  by  alien,  a  violation  of 28!^ 

travel  of  alien  in  belligerent  territory;  Sartori  case 3120 

unfriendly  feeling  considered  as  affecting;  Alabama  claims 4109 

views  of  Chief  Justice  Marshall 577 

Lord  Westbury,  A labama  claims 575 

violation  of;  ciise  of  steamer  Caroline 2419 

violations  of 299, 310 

by  belligerants  considered  in  (ieneral  Armstrong  award 10^,  1096 

by  ( treat  Britain ;  case  of  A lahamaf  etc 4^ 

Neutrality  Act,  United  States,  1794, 

text  of , 3978 

Neutrals, 

acts  forbidden,  stated  in  President  Grant's  proclamation,  1870 568 

attempt  to  regulate  trade  of,  French  decrees,  1793 299 

British  orders  in  council 300 

iirotewt  of  United  States 302 

discussion  of  duties  of,  joint  high  commission,  1871 541 

rules  adoi)tcd 543 

due  diligence  of,  as  decided  by  (Jencva  tribunal 654 

duties  of,  discussed  in  Americau  case,  Geneva  arbitration 567 

enumerated  in  American  case,  (ieneva  arbitration    579 

duty  of,  as  held  in  British  counter  case,  Geneva  arbitration 616 

precedents  cited  and  couciusioos  drawn 618 

duty  to  i)rotect  neutrality  of  territory 1123 

exemjition  from  belligerent  depredations 1449 

negotiations  for  redress  for  seizures,  etc SO^y 

precedents  in  Tnitc'd  States  of  rights  and  duties  of 112i* 

principles  governing  hostilities  in  territory  of 1128 

reply  to  British  jiroposition  as  to  due  diligence 612 

right  to  carry  articles  declared  contraband;  case  of  Neptune 3^3 

rights  and  duties,  Article  VII.,  Jay  Treaty,  1794 2^J 

under  international  law,  British  case,  Geneva  arbitration 59>^ 

rules  incori)orated  in  Treaty  of  Washington,  1871 550 

New  Jirttnxtvick, 

dispute  with  Maine,  as  to  Aroostook  and  Madawaska  settlements.  85 

established  as  a  province;  bountlary 100 

settlement  of  boundary  between  Canada  and 157 

New  Granada  (see  Colombia), 
New  York  State  liar  Associationj 

international  court  of  arbitration  proposed  by,  1896 5066 
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arbitration  of  disputes ;  Great  Britain  and  France 4939 

Newportj  Rhode  Island, 

seBsions  of  Civil  War  Claims  Commission  at 691 

Nicaragua, 

arbitration  of  claim  of  France  against ;  ship  Phare 4870 

dispute  as  to  Mosquito  territory,  Great  Britain  and 4954 

Mosquito  Reserve  claims,  Great  Britain  against 4966 

boundary  dispute  with  Costa  Rica  submitted   to  President  of 

United  States 1945 

reference  to  Ri\  as- Walker  government  in  Costa  Rica  claims  arbi- 
tration   J 1558 

treaty  with  Costa  Rica ;  boundary,  1858 4706 

submitting  boundary  to  arbitration  of  President  of  United 

States,  1886 4704 

Xicholl,  John, 

appointed  British  commissioner,  Article  VII.,  Jay  Treaty  1794 317 

resigned 317 

Nicolfion,  Colin, 

claim  disallowed ;  alleged  illegal  arrest 3298 

'*  Nile,''  Bark, 

compensation  for  enforced  services,  etc. ;  Alabama  claims  case 4228 

Niles,  Marsion, 

(counsel  for  claimant,  Van  Bokkelen  arbitration 1813 

Nolan,  Francis, 

claim  dismissed ;  failure  to  pursue  judicial  remedies 3147 

Nolanj  Joseph  M.  P,, 

claim  allowed ;  illegal  detention,  etc 3302 

Nonintercourse  Act, 

trade  with  Great  Britain  and  France  prohibited  March  1,  1809.. .     4452 

repealed 4454 

raised  as  to  France 4454 

continued  as  to  Great  Britain 4454 

"  Nora,"  Ship, 

claim  for  enhanced  value,  services,  etc. ;  Alabama  claims  case 4289 

North  East  Birer, 

decision  as  to  mouth  of 491 

North  cote,  Sir  Stafford  Henry, 

appointed  member  of  joint  high  commission,  1871 536 

Northeasiem  Boundary  (see  also  Arbitration  of  Northeastern  Bound- 
ary; Convention  of  1827;  and  Commission,  Article  V.,  Jay 
Treaty), 

arbitration  agreed  to 70 

of,  under  convention  of  1827 85 

border  strifes  and  disputes 145 

boundary  between  Canada  and  New  Brunswick 157 

commission  under  Article  V.,  Treaty  of  Ghent 65 

delays  and  expenses 76 

described  in  treaty  of  peace,  1783 1 

difficulty  of  question 73 
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disagreemeuts  of  commissioners 77,81 

discnsHion  during  Vau  Bnren's  administration 140 

dispute  as  to  "northwest  angle  of  Nova  Scotia" © 

as  to  **the  Highlands" €o 

erroneous  views  of  Mr.  Sullivan 66, 67, 68 

adopted  by  Mr.  Madison 67 

Featberstonhaugh  and  Mudge  survey 141 

line  proposed  by  Estcourt  and  Smith 154 

maps  accepted  by  convention 89 

used  by  peace  commissioners,  1783 154 

meetiugs  of  commission 74, 75 

negntiatiouH  of  Mr.  Gallatin  to  settle 87 

convention  agreed  upon ^ 

Van  Huren's  administration 140 

proposals  of  Mr.  Livingstone  and  McLane 13J> 

of  Cireat  Britain  to  divide  disputed  territory 139 

of  United  States,  of  the  St.  John  River 139 

proposition  of  Charles  Buller 142 

of  Nathan  Hale 143 

provision  for  settling  in  uuratitied  convention  of  1803 68 

of  King-Hawkesbury  convention,  1803 6^ 

resolutions  of  Maine,  1838 140 

"Restook  War" 14o 

mediation  of  CJeneral  Scott 14t» 

revision  proposed  at  Gh«"nt Hi) 

St.  John  River  proposed 139 

8ur\  (;y  of  K'cnwick,  Graham,  and  Talcott 144 

Webster- Ashburton  negotiations 147 

contention  of  Maine  coniniissionors 14S 

settlement  proposed 14^ 

resnlts  to  Maine ir>() 

St.  .lohn  River ir^i 

compensation  of  Maine  and  Massachusetts 151 

treaty  conclntlcd 151 

boundaries 151 

navigation  of  river  St.  John 151 

prior  land  grants  conlirmed 152 

payment  to  Maine  and  Massacinisc'tts 153 

survey  of  boundary 15;^ 

ratification ix> 

North L'dHtvi'u  lioundavii,  Arhiiratiou  of,lS27f 

analysis  of  arbitrator's  award \% 

l)rotest  of  United  States  minister 1.S7 

mutual  waiver i;{7 

Northern  Hoiindary, 

agreement  of,  from  Lac  la  Pluie  through  Lake  of  the  Woods \^' 

commission  to  settle,  through  St.  Lawreuce  River  and  Lakes  On- 
tario, Eiie,  and  Huron Ihl' 

from  Lake  Huron  through  Lake  Superior  to  northwestern  point 

of  Lake  of  th<'  Wooils 171 
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early  contentioiiB  as  to 198 

from  Lake  of  the  Woods  to  Rocky  Mountains,  settled  by  treaty  of 

1818 196 

Webster-Ashburton  negotiations 191 

settlement  proposed 191 

treaty  concluded 193 

boundaries  agreed  to 193 

Neebish  Channel,  St.  George  Island 193 

line  from  Lake  Superior  to  Lac  la  Pluie 193 

to  Lake  of  the  Woods  194 

free  navigation  of  channels 194 

maps 193 

use  of  canals,  etc 195 

west  of  Rocky  Mountains,  settled  by  treaty  of  1846 196 

Northwest  Angle  of  Nova  Scotia y 

point  claimed  as,  by  British  agent,  commission  ander  Article  V., 

Treaty  of  Ghent 78 

by  United  States  agent 78 

Northwestern  Boundary  (see  San  Juan  Water  Boundary). 

Norton f  H.  (i., 

averment  of  nationality,  etc.,  by  claimant,  a  reqnisite 2160 

right  of  assignee  to  present  claim 2163 

Norway  and  Sweden, 

arbitnition  of  claims  against  Chile,  1893 ;  civil- war  cases 4930 

Notices  to  Claimants y 

issued,  Mexican  Claims  Commission,  1868 1312 

Nott  t^'  Co., 

claim  for  theft  by  pirates  disallowed  by  Chinese  indemnity  com- 
mission   4636 

allowed  by  Court  of  Claims 4636 

Nova  Scotia^ 

action  of,  as  to  St.  Croix  River  boundary 4 

boundaries  defined  in  commissions  to  governors 51 

established  1763 94 

under  charter  of  1621 91 

commissions  to  governors 51 

decision  of  arbitrator  as  to  northwest  angle 125, 134 

extent  of  grant  to  Sir  William  Alexander  of .50 

grants  to  loyalists  by 4 

included  in  colony  of  Massachusetts  Bay 92 

northwest  angle,  boundary  in  treaty  of  peace  1783,  etc  .  1, 65, 96, 101, 106 

claimed  by  United  States,  northeastern  boundary  arbitration  ..  101 

by  Great  Britain 106 

detinitive  statement 117 

passage  of  Hovering  act 710 

restored  to  France  by  Treaty  of  Ryswick,  1697 93 

retroceded  to  Great  l^ritain  by  Treaty  of  Utrecht,  1713 93 

**Nuestra  Senora  de  Eegla,"  Steamer, 

case  of  seizure  of 1016 
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Oalhy  pftge. 

of  JoHliua  HateA,  umpire  London  commission  of  1853 399 

of  umpire,  reciprocity  treaty  of  1854 429 

OaihHf 

power  of  arbitrator  to  udtiiiniRter 1*^ 

(|ue8tioQ  as  to  adminiHt^^ring,  to  commissioners  Mexican  Claims 

Commission  1222 

as  to  validity  of 1221 

(fdvU,  Mr., 

Hritinh  surveyor,  northeastern  boundary 77 

(i^Dwyery  Ukhardy 

claim  for  services  disallowed 3r)68 

(yFIahn'tjff  James j 

claims  allowed;  illegal  seizure  of  vessel,  etc.,  under  revenue  laws.    X^78 
(iijilviij  John, 

appointed    British    commissioner,   under  Article   VI.,  Treaty  of 

(iheut 163 

death  of 165 

(fineif,  H'u'hard, 
propositions  for  general  arbitration  treaty  with  England,  sub- 
mitted by 966 

*'(fluate(',"  Steamer  {see  "Tallahassee"). 

Ohfphant,  Mr., 

letter  on  Ahihamn  claims 4i*< 

'Uhihf  Son,''  Schooner, 

claim  allowed;  illegal  act  of  customs  officer ii404 

Ontario.  Province  of, 
arbitraticm  of  boundary 49t)6 

•'  Ophir,"  lirig, 
illegal  detention  ;  tlamages  allowed 3(M5 

(hdcrs  in  Council,  Ih'itish, 

issued  .lune  S,  171>3 :m 

November  (5, 171)3 304 

January  8,  1791 Sft"* 

April,  1795 ,.  310,3843 

iclatinn  to  soi/ure  of  vessels  la<len  with  provisions 3S43 

icstriition  on  neutral  vessels,  1S(.)7 lirwi 

Oregon  Tcrritorj/, 

basis  of  United  states  claim  to 2iU 

claim  of:  ''lifty-ionr  forty  or  fight" 21<» 

Joint  occupation  of 2('2 

terminat«Ml 212 

Orcf/on  Treaty f 
c()nclude<l ;  j)r<>visi()ns 213 

'*  Orient,^'  Schooner, 
<laim  for  wrony,ful  si'i/nre  and  condemnation  allowed 3229 

'*  (tricnlc,''  VeHSclj 
claim  allowed ;  unlawful  detention 3l)6<.* 
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exhibition  of  official  docnmeuts,  etc 2219 

subniission  of,  as  evidence,  before  Mexican  Claims  Commission, 

1868 2147 

Orinoco  Hirer, 

law  relating  to  navigation  of 1696 

Orinoco  Steam  Navigation  Company, 

responsibility  of  Venezuela  for  acts  of  state  of  the  Republic 2949 

Ortega,  Fernando  J/., 

claim  disallowed ;  arrest  for  breach  of  neutrality 4027 

Orwell  River, 

decision  as  to 459, 483 

OBbom,  Abraham, 

claim  of  executrix  of,  disallowed;  prospective  profits;  Alabama 

claims  case 4295 

Oswald,  Richard, 
peace  commissioner,  1783 1 

Otto,  William  T., 
appointed  commissioner,  Spanish  claims  arbitration 1046 

Ouelle  River, 
survey 77 

Oviedo,  Juan, 
appointed  Peruvian  agent,  Peruvian  Claims  Commission,  1863 1617 

Ox  Creek, 
decision  as  to 466 

P. 
Pacific  Coast, 

early  discoveries  and  settlements 199 

territorial  claims  of  Great  Britain  on 197 

of  Spain  on 200 

of  United  Statos  on 198 

Pacific  Mail  Steamship  Company, 

award  of  Colombian  Claims  Commission,  capitation  tax  cases 1412 

Pacific  Ocean, 

Bering  Sea  decided  a  part  of;  fur-seal  arbitration 917 

meaning  of  term,  Alaska  treaty 796 

protest  against  Russian  ukase  of  1824,  forbidding  approach  within 

100  miles  of  coast 756 

Pacifico,  D., 

case  of ;  damages  by  mutineers 2899 

Paez  Government,  Venezuela, 

character  of 3558 

Pagan,  Robert, 
judge  in  New  Brunswick;  eastern  boundary 9 

Paine,  Robert  T., 

appointed  commissioner,  claims  against  Mexico,  1849 1251 

Pakenham,  Richard, 

boundary  treaty  concluded  by 2V& 

5027— Vol.  5 51 
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PaladOf  Francisco  O,,  Page 

appointed  Mexican  oommissioner,  Mexican  Claims  Commission, 

treaty  of  1888 1296 

**Palla8y"  Schooner, 

fishing  vessel  seized  on  high  seas 4345 

Palmer,  Sir  Roundell, 

appointed  liritish  counsel^  Geneva  arbitration 566 

views  as  to  three  rules  of  neutrality 556 

Palmereton,  Lord, 

speeches  on  United  States  civil  war 566 

Pan-American  Conference, 

plan  for  international  arbitration  submitted  by 2113 

Panama  Piot  Claims, 

commission  to  settle 1361 

consideration  of,  by  Colombian  Claims  Commission,  1861 1375 

statement  of  occurrence 1362 

treaty  negotiaiions  to  settle 1366 

concluded 1371 

Papers, 
construction  of  meaning  as  relating  to  ships,  in  prize  cases;  case 

oi  IHana -. 8827 

withdrawal  ft'om  State  Department  of,  filed  in  claims  convention, 

refused 4573 

Paraguay, 

a<-ti<)n  of  (^ongress  on  attack  on  Water  Witch 1493 

arbitration  of  Tuited  States  and  Paraguay  Navigation  Company's 

claim 1485 

negotiations  with 14^ 

boundary  with  Argentine  Republic  submitted  to  President  of 

United  States 1923 

disposal  of  jewels,  etc.,  left  with  Minister  Washburn v..     1545 

treaty  with  Argentine  Kepublic,  submitting  boundary  to  arbitra- 
tion of  President  of  United  States,  1876 4783 

with  United  States;  arbitration  of  claim  of  United  States  and 

Paraguay  Navigation  Company,  1859 1494,  4781 

Pardon  J 

eft'octof 2428 

Paris f  Declaration  of  (nee  Declaration  of  Paris). 
Paris,  Treaty  of,  1703, 
transfer  of  French  American  possessions  by 93 

J*arr,  John  V., 

claim  allowed ;  illegal  det<'ntion 3302 

Parrot,  William  S., 

claim  of;  responsibility  for  acts  of  judicial  oflicers dOC^ 

Parrott,  J., 

claim  allowed ;  illegal  seizures  under  revenue  laws 3385 

Partnership, 

disloyalty  of  a  member  as  aifecting  claim 2380 

diversity  of  citizenship 2327 

effect  of  alien  member 2335 
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nationality  as  affecting  claims 2325 

responsibility  for  disloyalty  of  member 2380 

Partridge f  James  B,, 

arbitration  of  Dandonald  claim  against  Brazil,  by 2107 

Partridge,  Mr,, 

American  surveyor,  nortbeastern  boundary 77 

Paseamacadie  (see  Passamaquoddy). 
Passamaquoddy  Bay, 

boundary  in,  not  settled 32 

convention  settling  sovereignty  of  islands  in,  not  ratified 45 

marking  of  water  boundary  in 63 

Passamaquoddy  Indians, 

testimony  of,  as  to  true  St.  Croix  River 20 

Passamaquoddy  Biver, 

on  Mitchell's  map 3 

Patapsco  Birer, 

decision  as  to  mouth  of 491 

"  Patrick  B.  Hayes,'*  Schooner, 

claim  allowed ;  illegal  sei  zure  under  revenue  laws 3392 

Patrick,  William, 

claim  allowed ;  illegal  arrest,  etc 3287 

*'PatHta,"  Ship, 

claims  of  passengers  for  illegal  arrest,  etc 3247 

Patterson,  William  and  George, 

inhabitancy  in  belligerent  territory  as  affecting  citizenship 2825 

Patteson,  Mr,  Justice, 

suggested  as  umpire,  London  commission  of  1853 395 

Patwcent  Biver, 

decision  as  to  mouth  of 493 

Paul  1,  Emperor  of  Bussia, 

ukase  of  1799  to  Russian- American  Company 755 

Paunce/ote,  Sir  Julian, 

proposals,  fur-seal  fisheries 788,798 

protest  against  seizure  of  vessels 790 

Pawcatuck  Biver, 

decision  as  to  mouth  of 482 

Peabody,  George, 

suggested  as  umpire,  London  commission  of  1853 394 

Peabody,  Judge, 

appointed  United  counsel,  Costa  Rica  claims  arbitration 1553 

PeacCi  Conclusion  of, 

acts  before  ratification,  etc 3798 

consideration  of  taking  effect  of 3793 

Peace  Congress,  189S,  Universal, 
rules  for  arbitration  proposed  by 5062 

Pearl  Fisheries, 
maritime  jurisdiction  over 901 

Peddrick,  William  S,, 
secretary,  Pelletier  and  Lazare  arbitration 1751 
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Pellet ier  and  Lazare  Arhiirat'wnj  Page. 

rofereuce  of  claims  against  Haiti  to  arbitration 1749 

arbiter  selected,  William  Strong 1749 

claims  submitted 1749 

agents  for  Hayti,  Marquis  de  Chambrnn  and  G^rge  S.  Boatwell.  1751 

of  United  States,  Samuel  F.  Phillips 1751 

presentation  of  case 1751 

testimony  produced 1752 

awards  of  arbitrator 1757 

claim  of  Pelletier 1757 

claim  of  Lazare 1779 

protest  of  Hay  tian  minister 1793 

resolution  of  the  Senate 1793 

report  by  Secretary  of  State  Bayard ;  Pelletier  caae ITM 

Lazare  case 1800 

second  resolution  of  the  Senate. 1805 

report  of  Secretary  of  State  Olney ;  awards  set  aside 1805 

VelleUei'y  Anion io, 

arbitration  of  claim  against  Haiti 1749 

protocol  for  arbitration  of  claim  against  Haiti,  1884 4768 

time  extended,  1885 4769 

J*€nohscot  Hiver, 

decision  as  to  mouth  of 478 

survey,  northeastern  boundary 77 

Pcnsacolay  Florida, 

capture  by  General  Jackson 4524 

Pervht',  Archbishop  Joseph  yapohonf 

claim  of,  artected  by  naturalization 2401 

Pei'cival  River y 

decision  as  to 465 

as  to  mouth  of 488 

Perez  y  Auguttty 

citizenship  determined  by  domicii 2718 

Perlry,  (ieorfje  //., 
ap))ointed  British  surveyor  to  designate  reserved  lisheries,  treaty 

of  1S5-1 427 

Perley,  M.  H., 
appointed  British  commissioner  to  designate  reserved  fisheries, 

treaty  of  1K>4 427 

death  of 438 

Prrnui nen  t  A rhitrotion , 

ajiiMM'monts  of  Germanic  Confederation TiOVi 

court  i)ropo8ed  by  iuterparlianientury  conference,  Brussels  1895  ..  oOtU 

international  court  proposed  by  New  York  State  Bar  Association.  5066 

plans  for 5036 

rules  proposed  by  institute  of  International  Law,  1875 5(^ 

by  Vnivorsal  Peace  Congress,  Chicago,  1893 5062 

treaty  agreements  for 5067 

Persia  y 

arbitration  of  customs  case  with  Italy 5019 

settlement  of  boundary  dispute  with  Afghanistan 5043 
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Peru,  Page. 

arbitration  as  to  gaano  fands ;  France,  Chile,  and 4863 

by  United  States  Minister  of  controversy  as  to  aoconnt  between 

Chile  and 2085 

of  boundary  Colombia,  Ecuador,  and 4857 

of  claim  of,  against  Japan ;  ship  Maria  Lnz r034 

of  claim  of  T.  Melyille  White ;  Great  Britain  against 4967 

of  dispute  with  Bolivia;  reparation 5041 

claim  of  Henry  \V.  Raborg  against 1613 

claims  of  Georgiana  and  Lizzie  Thompson  against 1593 

history  of  seizure  of  Georgiana  and  Lizzie  Thompson 1593 

claim  abandoned 1612 

mediation  of  the  United  States  as  to  war  of,  with  Spain,  1866-1872.  5048 

treaty  with  United  States,  indemnity  for  seizures,  1841 4591 

Lizzie  Thompson  and  G eorgiana  claims,  1862 1610, 4785 

mutual  claims,  1863 1615,4786 

mutual  claims,  1868 1639,4788 

Peruvian  Claims  Commission,  Treaty  of  1868, 

claims  included 1615 

commissioners  for  Pern,  Felipe   Barriga   Alvarez  and   Santiago 

T^rara 1616 

for  United  States,  £.  George  Squier  and  James  S.  Mackie 1616 

agent  for  Peru,  Juan  Oviedo 1617 

for  United  States,  Heury  K.  de  la  Reintrie 1616 

umpire  selected,  Pedro  Alcantani  Herran 1617 

first  meeting 1617 

proceedings 1618 

final  report 1619 

procedure  adopted  by  commission 2167 

case  o{  Jlleghanian 1621 

of  Vergil ;  administration  of  estates  by  consul 4390 

of  Sartori;  illegal  detention  alleged 3120 

claim  for  illegal  act  of  revenue  officer ;  ship  William  Lee 3407 

contract  claims  considered 3460 

review  of  certain  claims 1625 

case  of  E.  G.  Montano 1630 

Peruvian  Claims  Commission,  Treaty  of  1868, 

treaty  provisions 1639 

commissioner  for  Peru,  Luciano  Benjamin  Cisneros 1640 

special  Peruvian  commissioner,  Manuel  Pino 1642 

for  United  States,  Michel  Vidal 1640 

agent  for  Peru,  Jos<5  Simeon  Tejeda 1641 

for  United  States,  Francisco  Garcia  Calderon 1641 

umpires  selected,  Federico  A.  Elmore  and  Teodora  Yalenzuela 1641 

first  meeting 1640 

proceedings 1641 

final  meeting 1645 

awards 1645 

Montano  claim 1645 

review  of  certain  claims 1649 
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Peruvian  Indemnity,  Treaty  of  March  17, 1841,  Page. 

convention  ooncladed  by  James  C.  Pickett 4591 

claims  presented ;  gross  sum  accepted 4501 

claims  adjudicated  by  Attorney-General 4582 

interest  dinallowed 4595 

awards;  complete  list 4608 

case  of  Catharine;  illegal  dnties 4601 

of  Elizabeth  Ann,  illegal  detention 4600 

of  Esther 45^ 

of  Friendship 4589 

of  General  Brown ^ 4598 

of  Macedonian;  illegal  confiscations 4602 

of  Tracy  disallowed ;  alleged  illegal  arrest 4599 

cases  of  schooner  Henry,  etc. ;  detentions,  etc 4601 

*' Peterhoff,''  Steamer, 

claim  for  seizure  disallowed;  prize  condemnation  reversed 3838 

Petioodiao  River, 

decision  as  to  month  of 477 

Petroff,  Ivan, 
false  translations  of  Russian  documents,  fur-seal  arbitration,  made 

by - 814 

**Phare,''  Ship, 

arbitration  of  claim ;  France  and  Nicaragua 4870 

Phelps,  E.  J.J 

position  an  to  ri^ht  to  protect  seals  in  Alaskan  waters 783 

counsel  for  United  States,  Paris  fur-seal  tribunal 806 

Philip  liivei', 

decision  as  to  mouth  of 481 

Philli2)pi, 

claim  disallowed ;  property  destroyed  by  explosion 3706 

Phillips,  Augustus  C, 

claim  disallowed;  alleged  illegal  expulsion 3350 

Phillips,  Samuel  F., 

ageut  of  United  States,  Pelletier  and  Lazare  arbitration 1751 

appointed   third   commissioner   Venezuela    Claims   Commission, 

treaties  of  1885, 1888 1676 

appointed  Venezuelan  counsel 1676 

Venezuelan  agent,  Venezuela  Steam  Transportation  Company, 

arbitration 1711 

Piarez,  Joseph  Ignat.j 

commissioner,  Spanish  spoliations  arbitration,  treaty  of  1795 1004 

Pickering^  Timothy, 

views  of,  on  unanimity  of  arbitrators'  decisions 752 

Pickett,  James  C, 

convention  for  settlement  of  claims  against  Peru,  concluded  by..     4591 
Pictore  River, 

decision  as  to  mouth  of 481 

Piedras  Negras  Claims, 

responsibility  for  acts  of  Texas  soldiers 3035 

Pierce,  John  R,, 
claim  for  illegal  arrest  dismissed 3252 
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Pietre  Jaequea  River,  Page. 

decision  as  to 465 

as  to  mouth  of 483 

Pigeon  River , 

boimdary  through,  under  treaty  of  1842 193 

proposed  as  part  of  northern  boundary 182 

undetermined  boundary  to  Lake  of  the  Woods  from 236 

Pilchard  Casea, 

considered  by  Neapolitan  indemnity  commission 4586 

'' PilgHm,*'  Brig, 

claim  allowed;  capture  in  maritime  jurisdiction  by  cruiser  armed 

in  United  States  port 4025 

Pillage, 

acts  of  nnanthorized 2225 

Pilots, 

liability  for  acts  of 1630 

Pinckney,  Charleft  C. 

negotiations  by,  settlement  of  Spanish  spoliations 996 

for  indemnity  Neapolitan  seizures 4576 

refusal  of  France  to  receive,  as  minister 4420 

Pinkneg,  William, 

appointed  American  commissioner,  Article  VII.,  Jay  Treaty,  1794.      317 

opinion  on  power  to  determine  jurisdiction  of  commissioners. .  2291, 2306 

unratified  boundary  treaty,  1807,  signed  by 46, 69 

Pinnette  Basin, 

decision  as  to 460 

PinOf  Manuel, 

appointed  special  Peruvian  commissioner,  Peru  Claims  Commis- 
sion, 1868 1643 

*'Pious  Fund," 

award  of  Mexican  Claims  Commission 1349 

Piracy, 

meaning  of 1796,1798 

Pirates, 

responsibility  for  acts  of,  considered;   case  of  Caldera,  Chinese 

indemnity 4629 

restoration  of  property  captured  from 4387 

Piscaiaqua  River, 

decision  as  to  mouth  of 473 

Pleasants,  James, 

appointed  commissioner  treaty  of  1826  (act  of  March  2, 1827) 383 

Pocomoke  River, 

decision  as  to  mouth  of 493 

Pokemouohe  River, 
detision  as  to  mouth  of 477 

Poletica,  M.,  Russian  Minisltr, 
note  to  Mr.  Adams  on  ukase  of  1821 757 

Political  Authorities, 
responsibility  of  nation  for  actrt  of;  cases  of  Bensley  and  Jones 

against  Mexico 3801 
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Pope  J  Daniel  N,,  Fife. 

claim  for  damages ;  case  of  unsnccessfnl  reyolation 2972 

Pope  Leo  XllI, 

mediation  by,  claims  of  Spain  and  Germany  to  Caroline  Islanda..    5043 
Popes, 

arbitration  Hubmitted  to,  in  Middle  Ages 4825 

Port  au  Prince, 

arbitration  of  claims  for  losses,  riot  at .'. • 1859 

Portendic, 

arbitration  of  claims,  Great  Britain  and  France 4936 

Porter,  Peter  B., 
appointed  United  States  commissioner  nnder  Article  YI.,  Treaty 

of  Ghent 163 

commissioner  nnder  Article  V II.,  Treaty  of  Ghent 171 

Porter,  William  A,, 

j  ndge,  tirst  A  lahama  claims  court 4642 

"  Portland  Packet,''  Schooner, 

voyage  of  boundary  commissioners  to  Halifax  on 9 

Ports,  Closure  of, 

right  of,  sustained ;  case  of  Argus 4623 

Portugal, 

arbitration  of  claim  against,  by  Netherlands 4849 

of  (ieneral  Armstrong  against 1071 

of  Croft,  claim  by  Great  Britain  against 4979 

of  Lavarello,  claim  by  Italy  against 5021 

of  territorial  claims  in  Africa,  Great  Britain,  and 4984 

of  territorial  dispute,  Manrica  plateau.  Great  Britain  and 4985 

of  Vuille  and  iShortridge,  claims  by<ireat  Britain  against 4984 

claim  against,  for  seizing  Delagoa  Bay  Railway 1865 

to  island  of  Bulam.i.  Africa,  submitted  to  decision  of  President 

of  United  States 1909 

proposal  to  submit  boundary    disputes    with  Cougo  to    Swiss 

Council 5041 

protocol  with  (ireat  Britain,  submitting  claim  to  Bularaa  to  arbi- 
tration ofTresident  of  United  States,  1869 4793 

with,  United  States,  and  Great  Britain;  Delagoa  Bay  Railway 

claim,  1891 4795 

treaty  with  United  States;  claims  of  American  citizens,  1851.  1092,4791 
Portuondo,  Jose  M., 

claim  of,  allowed;  illegal  killing  by  military  authorities 3007 

Possessory  RitihtH, 

of  Hudson's  Bay  Company,  Oregon  Territory 238 

Potter,  Bohinson, 

claim  allowed;  damages  for  detention,  etc.,  of  vessel 4226 

Power's  (see  Commissioners,  Powers  of). 

Powers,  John  E,, 
claim  allowed;  illegal  detention 3274 

Practice  {see  Procedure). 

Pradel,  John  />., 
claim  allowed;  lack  of  judicial  remedy 3l4l 
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PratSf  Salvador,  P»g«. 

claim  for  destmotion  of  property  of,  by  authorities  of  Confederate 

States  denied 2886 

Pratt,  Ernest  W., 

claim  allowed;  illegal  arrest,  etc 3280 

Pratt,  Samuel  W., 

claim  rejected ;  failure  to  pursue  judicial  remedies 3141 

Preble,  William  Pitt, 
protest  against  award  of  King  of  Netherlands,  northeastern  bound- 
ary        137 

Prescription, 

consideration  of,  as  affecting  claims  under  treaties 4179 

President  of  the  United  Staten, 
submission  to  arbitration  of,  Argentine-Brazilian  boundary  dis- 
pute, 1889  1969,4688 

of  Argentine-Paraguayan  boundary,  1876 1923, 4783 

of  Cerrnti  claim  against  Colombia,  1894 2117,4699 

of  Costa  Kican-Niearaguan  boundary,  1886 1945, 4704 

by  Great  Britain  and  Portugal  of  claim  to  island  of  Bulama, 

Africa,  1869 1909,4793 

Presque  Isle, 

British  military  post  at 28 

Prerost,  James  C, 
appointed  British  commissioner  to  locate  boundary  west  of  Rocky 

Mountains 218 

British  agent,  arbitration  of  northwestern  boundary 228 

Pribilof  Islands  {see  Fur-Seal  Arbitration). 
Prim,  Marshal, 

propositions  as  to  Cuban  independence,  1869 1027 

Prince  Edward  Island, 
disagreement  as  to  creeks  and  rivers  of 453 

Prince  of  Peace  {see  Alcudia,  Duke  of). 

Printing, 
orders  as  to 2183 

Prirateer, 
the  brig  General  Armstrong 1071 

Privateering, 
ordenanza  de  corso,  May  1,  1794 993 

Privateering  Commissions, 
effect  on  right  to  national  protection  by  accepting;  cases  of  Clark 

andDauels 2729 

opinion  of  commissioner  Hassanrek,  Ecuadorian  commission  ..     2731 
opinion  of  umpire  Sir  Frederick  Bruce,  Colombian  commission, 

1864 2740 

opinion  of  commissioner  Findlay,  Venezuelan  commission,  1888.     2743 

Privateers, 

commissioned  by  Genet ;  controversies 4409 

discussion  of  effect  of  commissions  upon  character  of 4082 

fitting  out  in  neutral  port«,  unlawful 3975 


i 


5206  INDEX. 

PrivaieerH — Continaod.  Pt^. 
illegality  of  fitting  out,  in  neutral  port;  circulars  to  goyemors, 

1793 3996 

instructions  to  Danish,  1810 4550 

seizures  by  Danish 4549 

treatment  of,  in  treaty  with  »ance,  1778 •• 4399 

/Vifff  CaaeSf 

blockade  considered 3885 

captures  in  neutral  waters 3935 

consideration  of  contraband  of  war 3843 

doctrine  of  continuous  voyage  considered 3928 

sale  of  belligerent  ship  in  neutral  port 3967 

seizures  for  probable  cause 3815 

unlawful  warning  off';  blockades 3923 

miscellaneous ;  Con8titution*$  defective  papers 3958 

unlawful  detention;  case  o£  Oriente 3960 

alleged  failure  to  make  restitution 3960 

seizure  of  neutral  vessel,  William  L.  Riohardion 3962 

of  coasting  vessel,  Anahuac 3965 

Prise  Courts, 

appeals  from,  considered ;  authorities 3157 

decision  of  Supreme  Court  on  competency  of  district  courts..  3977, 4014 
finality  of  sentences;  argument  of  Mr.  Wheaton,  Danish  indem- 
nity    4555 

interuational  ofrect  of  sentences  of;  case  of  Betsey 3160 

jurisdiction  of  Civil  War  Claims  (British)  Commission 31*09 

case  of  Mechanic 3210 

proceedings  in,  1798 336 

Prizes, 

arbitration  of  claims,  France  and  Spain 4873 

Jurisdiction  of,  by  French  consuls  in  United  States  porta,  prohib- 
ited, 179:^  3976 

treatment  of,  under  treaty  with  France,  1778 4399 

Procedure, 

administrator's  right  to  present  claims 2*239 

admissiou  of  evidence ;  ex  parte  proofs 2259 

of  memorials 1269 

authority  to  present  claims 1150, 13'»3 

executor's  ri^ht  to  present  claims 2258 

fuiH'tions  of  agents  and  counsel;  fur-seal  arbitration 910 

groujiiufj  of  claims  for  consideration 1307 

illness  of  arbitrator 912 

mode  of  presenting  claims 1229 

questions  decided  by  Mexican  Claims  Commission,  1868 2156 

rehearings 1329, 1357 

right  of  access  to  commis8i<m 1227 

rules  and  orders  adopted  by  commissions 2133 

act  of  March  2,  1827 ;  valuation  of  slaves 382, 383 

Alabama  claims  court,  first 4643,4645 

claims  court,  second 4665 
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Procedure — Cootinned.  I^ftgo. 
rule8  and  orders  adopted  by  commiBsions — Continned. 

British  oommission,  treaty  of  1798 4437 

conveution  of  1822 ;  valnation  of  slaves 363,371 

commission,  treaty  of  1853 2137 

oommission,  treaty  of  1863 2236 

civil  WAT  idMiiw(BriiiBh)  arbitration,  1871 2201 

Geneva  tribunal,  1871 648 

Halifax  Commission,  1877 728 

Paris  fur-seal  tribunal,  1893 806 

Chilean  Claims  Commission,  1892 2231 

Colombian  Claims  Commission,  1861 2138 

Costa  Rican  Claims  Commission,  1860 2141 

Danish  Indemnity  Commission,  1830 4565 

Delagoa  Bay  Railway  arbitrators 1876 

French  indemnity,  1831 4462 

French  and  American  Claims  Commission,  1880 2211 

Mexican  Claims  Commission,  1849 2134 

Claims  Commission,  1868 2144 

Neapolitan  Indemnity  Commission,  1833 4582 

Paraguay  Commission,  1859 2235 

Peruvian  Indemnity,  1841 4593 

Claims  Commission,  1863 2167 

Spanish,  Florida  Indemnity  Commission,  treaty  of  1819 4501 

Commission,  treaty,  1834 4539 

Claims  Commission,  1871 2167 

Venezuelan  Claims  Commission,  1889 2226 

Venezuela  Steam  Transportation  Company  arbitration 2238 

rulings  Colombian  Claims  Commission,  1861 1380 

Mexican  Claims  Commission,  1868 1355 

Profits, 

considered  as  a  basis  for  damages ;  case  of  Betsey 4205 

case  of  Neptune 4216 

as  measure  of  damages ;  J /afram a  claims  cases 4228 

no  allowance  for  prospective ;  case  of  Alert -i 4287 

claim  of  Ann  Eliza  Gannett ;  Alabama  claims  case 4295 

Proofs, 

requirements  of  commission  under  Article  VII.,  Jay  Treaty,  1794.  329 
Property, 

appropriation  of .^..  2225,2211 

cases  of  captured  and  abandoned,  considered 3745 

interpretation  of,  by  French  Indemnity  Commission,  1831 4472 

Property,  Private, 

dispute  as  to  restoration  of,  under  Article  I.,  Treaty  of  Ghent 350 

referred  to  arbitration' by  Article  V.,  treaty  of  1818 358 

award  of  Emperor  of  Russia  directing  indemnity 359 

Protection, 

eft'ect  of  domicile  in  belligerent  territory  upon  right  to 2657 

extension  of  govemiuent,  in  A  lahama  claims  cases 2350 

meaning  of,  considered  by  second  Alabama  claims  court 4672 
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Protection — Continned.  Pafe. 

principles  of  rights  of  foreigners  to  government 2351 

of  ownership  in  vessel  transferred  to  foreign  flag,  Alabama  claims.  2960 
Protection  J  Right  to  National^ 
acceptance  of  foreign  privateering  commission  as  affecting;  oases 

of  Clark  and  Danels 2729 

decisions  denying  right 2731 

accepting  alien  offloe  or  agency  forfeits;  cases 2819 

engaging  in  slave  trade  forfeits ;  Lawrence  case 2824 

iu  unlawful  expedition;  the  Zerman  expedition 2758 

case  of  Marif  lAnoell 2772 

canes  of  Wyeth  and  Spcakman 2777 

giving  aid  and  comfort  to  enemy  forfeits ;  oases 2779 

caseof  Graco&  Co 2781 

lost  by  contract  for  alien  military  service 2752 

question  of  habitancy  iu  territory  of  belligerent;  case  ot Beteey.  2825 

taking  part  in  politics  by  alien  forfeits;  cases 2823 

trading  with  the  enemy  forfeits ;  cases 2800 

Protocol  y 
between  United  States,  Portugal,  and  Great  Britain ;  Delagoa  Bay 

Railway  claim,  1891 4795 

by  Colombia  and  Italy,  submitting  Cerrnti  claim  to  arbitration  of 

President  of  the  United  States,  1894 4699 

by  Portugal  and  Great  Britain,  submitting  claim  to  Bnlama  to 

arbitration  of  President  of  United  States,  1869 4793 

with  Haiti,  for  arbitration  of  Pelletior  and  Lazare  claims,  1884  . .  4768 

time  extended,  1S85 4769 

arbitration  of  Van  Bokkelen  claim,  1888 4770 

Providence,  JR.  T., 

decision  as  to  St.  Croix  River,  made  at 23 

Providence  liiver  {see  Seekonk  River). 
Provision  OrdevHy 

case  of  Neptune 3076 

consideratiou  of  claims  arising  from 340 

issued  by  (ireat  Britain 300 

in  1795 3843 

Proviaioiifif 

consideration  of,  as  contraband  articles 3843 

Prvsaia,  King  of, 

award;  blockade  ease,  Great  Britain-France  arbitration,  1842 4936 

Prussian  Decrees, 

excluding  British  trad(^  from  Hanover 4447 

Prussian  MnnoriaJ,  Answer  to, 

effect  of  denial  of  justice  asserted 3214 

Public  Administrator f 

authority  to  presen t  claims 2243 

Public  Vessels, 

effect  of  eomm  issions  issued  to  privateers 4083 

PugeVs  Sound  Agricultural  Company, 

possessions  of,  in  Washington  Territory 237 
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Pugefs  Souvd  Jgriculiural  Company — Continued.  rage. 

rights  secnred  by  treaty  of  1846 238 

complaints  of  inyasion  of  rights 239 

claim  submitted 249 

amouut  of  award 268 

treaty  with  Great  Britain  as  to  claim  of;  1863 4749 

Pugwash  22irer, 

decision  as  to  month  of 481 

Puiegnat,  Jno.  P., 

claim  of  heirs  allowed ;  property  taken  by  troops 3718 

Putnam,  RyfuSf 

letter  as  to  St.  Croix  River 4 

Putnam f  William  L., 

award  by,  as  commissioner  to  assess  damages,  fur  seal  arbitration.  2123 

Q. 
Quarantine, 

case  of  illegal  detention ;  Lavarello  claim 5021 

Quebec,  Province  of, 

boundaries  established  1763 93 

boundary  ceded  by  France 67 

divided  into  Upper  and  Lower  Canada 100 

K. 
Eaborg,  Henry  W., 

claim  against  Peru 1613 

Bahming,  John  C, 

claim  allowed ;  illegal  arrest,  etc 3282 

Rainy  Lake  {see  Lac  la  Pluie). 
Ramhouillet  Decree, 

seizure  of  American  vessels  ordered  by 4453 

** Rappahannock,**  Confederate  Cruiser, 

case  of,  considered  in  American  case,  Geneva  arbitration 578 

Rates  of  Interest, 

allowed  by  Mexican  Claims  Commission,  1839 4324 

Rawdon,  Ralph, 

claim  of,  against  Venezuela 2949 

Rayner,  Kenneth, 

appointed  commissioner,  Spanish  claims  arbitration 1046 

judge,  first  Alabama  claims  court 4642 

Rea,  Alexander, 
arrest,  etc.,  northeastern  boundary  dispute 145 

Read,  John,jr», 
appointed  American  agent,  commission  under  Article  VI.,  Jay 

Treaty,  1794 279 

Reading,  Frank  Russell, 
claim  allowed ;  illegal  arrest,  etc 3283 

Real  Estate, 

claims  to,  q  ucstions  for  municipal  courts 2313, 2371 

confiscation  decree 3750 


# 
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** Rebecca  Adams f^*  AShipf  Pa^te. 

allowance  for  seizure  of,  and  private  loflses  of  crew;  Zerman  expe- 
dition      2769 

**liebeooa"  Schooner , 

reaponsibility  for  jadicial  acts 3006 

Keoapturee, 

effect  of,  French  Indemnity  Commiseion,  1831 ;  caaes 4479 

Jieciprocity, 

negotiations  with  Great  Britaini  1871 718 

Reciprocity  Treatyy  1854, 

fisheries  provisions 7119  712,716 

reserved  tiaheries  under 426 

termination  of 496 

Recognition, 

of  Zuloaga  government  in  Mexico 1289 

([uestion  as  to  revolutionary  government  in  France 4405 

Recognition  of  Belligerency, 

protest  of  United  States  against  Great  Britain's,  war  of  1861-1865      496 

contention  of  Great  Britain 499 

Recognition  of  Government, 

principles  announced  by  Jefferson,  1792.... 4408 

Recognition  of  Independence, 

as  affecting  liability  for  claims;  case  of  Didier 4329 

Records  of  Arbitration, 

safe-keeping  of 1944 

''Red  Line  Map,'* 

use<l  by  peace  commissioners,  1783 li>4 

Reedf  IVilJiam  R., 

negotiation  for  settlement  of  claims  against  China,  1858 4627 

Ri'id,  JSamnel  C, 

commander  of  brig  (ieneral  Armstrong 1071 

Rejection  of  Bid, 

claim  for,  disallowed 1649 

Remedies,  Obstruction  of  Judicial, 

commission  to  settle  debts  due  British  subjects  barred  by 271 

failure 292 

final  adjustment 298 

Rcnwick,  James, 

northeastern  boundary  survey,  by  Graham  and  Talcott 144 

Reprisals, 

against  France,  recommended  by  President  Jackson,  December, 

1834 4464 

on  American  property  for  nonintercourse  act  of  1809 4452 

Ri'servid  Fisheries, 

agreement  as  to,  under  treaty  of  1854 126 

Restigouche  River, 

survey  of 77 

Restitution  of  Property, 
case  of  capture  by  pirates ;  George  Honghton 4387 

Restook  War, 
arising  from  northeastern  boundary  dispute 14o 
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'*Betribution,*'  Confederate  CruUer,  Page. 

contention  as  to  liability  for  acts  of;  Geneva  arbitration 4161 

opinions  of  commissioners 4163 

award;  no  liability  for  acts  of 650,4166 

Seven  ue  Cases, 

claims  for  alleged  illegal  duties,  fines,  etc.,  considered 3361 

by  claims  commission,  1853 3361,3401 

by  Mexican  Claims  Commission,  1839 3369 

by  Mexican  Claims  Commission,  1849 3378 

nnder  Peravian  Claims  Commission,  1863 3407 

Bevilla,  Bernardo, 

claim  allowed;  nse  of  property  by  troops 3805 

BevolutionisU  (see  also  Insurgents). 

jurisdiction  hAde  facto  authorities 1595 

responsibility  for  acts  of 1655, 1693 

Bevolutione, 

nonresponsibility  in  case  of  unsuccessful 2972 

responsibility  in  case  of  successful 2972 

Bexford,  Benjamin  F,, 

appoiuted  United  States  arbitrator,  Costa  Rica  Claims  Commission .     1553 
Beynosa,  Mexico, 

claims  for  damages,  raid  on,  dismissed 4040 

Bice,  Francis  W,, 

claim  for  unlawful  arrest,  etc.,  allowed 3248 

Bich,  Henry  Pye, 

appointed  British  commissioner  under  Article  VI.  of  Jay  Treaty, 

1794 278 

Bichihuoto  Birer, 

decision  as  to  mouth  of .  477 

**  Bichmond,"  Bark, 

claim  disallowed;  vessel  not  captured,  Alabama  claims  case,  serv- 
ices to  captured  seamen 4299 

Biggs,  William  A., 

claim  dismissed:  hazard  of  war 3668 

Bight  to  TaAe  Fish, 

undertreaty  of  1783 •. 426 

early  discussions  with  Great  Britain  as  to 703 

position  of  Lord  Bathurst 707 

Biley,  Thomas, 

claim  allowed;  illegal  detention,  etc 3295 

Biot, 

claims  growing  out  of 1652,1653,1656 

Bistigouche  Birer, 

decision  as  to  mouth  of 477 

Bivas  y  Lamar,  Bamon, 

claim  allowed ;  embargo  of  alien's  property ^ 3780 

Biver, 

what  constitutes  a 433,441,453 

Biver  and  Lake  Boundary, 

commission  under  Article  VI.,  Treaty  of  Ghent,  to  establish  lino 
through  St.  Lawrence  River  and  lakes  Ontario,  Erie,  and 
Huron V<R!l 
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RirerSy  Page, 

definition  of,  by  American  commissioner,  treaty  of  1854 434 

by  umpire,  treaty  of  1854 435 

international  commissions,  navigration  of 4851 

reserved  from  right  of  fishery  by  commission,  treaty  of  1854 447 

Rives f  George  L., 

report  to  President  in  Costa  Rican-Nicaragnan  boundary  arbitra- 
tion       1946 

Rives f  WHliam  C, 

negotiations  tu  settle  French  spoliation  claims 4458 

RobberieSf 

nonliability  of  government  for;  cases 3037 

** Robert  Wilson,"  Brig, 

claim  disallowed;  alleged  illegal  confiscation  nnder  revenue  laws.    3373 
Robei'is,  Oliver  E., 

commissioner,  Chinese  indemnity,  1858 4628 

Robertson,  Prof.  E,, 

on  the  rules  of  the  Treaty  of  Washington 671 

Robinson,  Christopher, 

counsel  for  Great  Britain,  Paris  fur-seal  tribunal 805 

Robinson,  Frederick  John, 

negotiator  of  treaty  of  1818  196 

Robinson,  John  A., 

claim  allowed;  forced  loan 3410 

*^Rochampton,"  Ship, 

claim  allowed;  captor  fitted  out  in  United  States  port 4020 

Rovhcreau,  Eugene^  <!''  Co., 

claim  allowed ;  assessment  on  nonresident  alien 3739 

Rocky  MountaiHHy 

boundary  settled  by  treaty  of  1818,  from  Lake  of  the  Woods  to..       196 

by  tn-aty  of  18413,  west  of \% 

from  Lake  of  the  Woods  to,  determined  by  commission 236 

Roennff  Baron, 

umpire,  Mexican  claims  arbitration,  treaty  of  1839 1224 

criticisms  of  hi 3  reports 1237 

etforts  to  secure  reports  on  which  his  conclusions  were  based 1238 

Roman  Empire, 

arbitration  under 4824 

Romero,  Maiian, 

appointed  third  commissioner,  Venezuela  Steam  Transportation 

Couii)any  arbitration 1711 

succeeded  by  Mr.  A.  Grip 1711 

Rosario  and  Carmen  Mining  Company, 

claim  rejected;  acts  of  judicial  authorities 301') 

Rosario  aS trait 8, 

olaiiued  by  Great  Britain  as  boundary  line 219 

Rose,  Francis, 

claim  for  forced  loan  considered 3413 

Rose,  Sir  John, 

appointed  British  commissioner,  arbitration  of  claims  of  Hudson's 

Bay  and  Puget's  Sound  Agricultural  companies 240 
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BosCf  Sir  John — Continaed.  Page. 

confidential  mission  for  settling  A lahama  claims,  etc 521 

plan  for  joint  hi^h  commission  submitted  by 528 

reply  suggested  by  Mr.  Snmner 525 

memorandum  reply  of  Mr.  Fish 526 

further  discussions 529 

unofficial  agent  as  to  Alabama  cl&inui 519 

Rosing^  JohanneSf 

umpire,  Colonel  Lloyd  Atpinwall  arbitration 1014 

Bouses  Pointf  New  York, 

decision  of  arbitrator  as  to  location 127,136 

Rowan,  John, 

appointed  American  commissioner  Mexican  claims  arbitration, 

treaty  of  1839 1220 

Bowlandj  Thomas, 

contract  claim  disallowed 3458 

Bozos  J  John  C, 

naturalization  of,  upheld  by  umpire 2646 

case  of ;  denial  of  judicial  process 8124 

Bush,  Richard, 

negotiations  for  settlement  of  northwestern  boundary 205 

negotiator  of  treaty  of  1818 196 

Bussell,  Earl, 

declines  proposal  of  Minister  Adams  for  arbitration  of  Great  Brit- 
ain's violation  of  neutrality,  war  of  1861-1865 496 

views  on  United  States  civil  war 566 

Bussell,  Sir  Charles, 

counsel  for  Great  Britain,  Paris  fur-seal  tribunal 805 

Bussia, 

action  as  to  fur  seals 823 

as  to  killing  fur  seals 823 

charter  to  Russian- American  Company 755 

regulations  proclaimed  by  ukase  of  1821 756 

claims  of  territory  under  ukase  of  1821 204 

convenf>'on  of  1824  as  to  Alaskan  trade 760 

with  Great  Britain  as  to  Alaska,  1825 762 

jurisdiction  over  Bering  Sea ;  decision  of  fur-seal  arbitrators 914 

treaty  with,  as  to  latitude  540  40' 207 

ukase  of  1821,  title  to  territory 204 

Bussia,  Emperor  of, 

arbitration  by,  as  to  meaning  of  Article  I.,  Treaty  of  Ghent 350 

of  Article  v.,  treaty  of  1818 350 

Bussia,  Empress  of, 

declaration  as  to  armed  neutrality,  1780 993 

Byerson,  Martin  H,, 

judge,  first  Alabama  claims  court 4642 

S. 
Sabinas  Hidalgo  Cases,  Mexico, 

responsibility  of  United  States  for  illegal  acts  of  troops 3006 

Sable  Creek, 

decision  as  to 467 

5627— Vol.  6 62 
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iSacknlle  Rirer^  ^^gt. 

decision  as  to  mouth  of 477 

Saco  liirerf 

decision  as  to  inoath  of 478 

Sagadahovkf 

report  of  committee  as  to  territory,  1782 97 

territory,  northeastern  hoondary 92 

Sagadahock  Rirer, 

lower  part  of  Kennebec  River  called 91 

Sagasia,  SfnoTf 

on  insurrection  in  Cuba,  1868 1023 

St,  Albans f  rermontf 

claims  for  breach  of  nentrality,  raid  on;  disallowed 4042 

St.  Andrews f 

loyalist  settlement  at 4 

*'St,  Anue,'*  Vessel^ 

case  of  seizure  near  nentral  port 1119 

St,  Anne  liivei't 

decision  as  to  mouth  of 487 

St,  Clair  fftrer, 

free  navigation  of  channel 170 

under  treaty  of  1842 194 

St,  Croix  Hirer, 

depositions  as  to  troe 18 

deciHion  of  commission  as  to 25 

as  to  true  river  above  its  mouth J5 

as  to  accepted  source  of 27 

supplementary  treaty  as  to  arbitrary  selection  of  sonrce  of 23 

St.  Croix  liiver  Boundary, 

description  of,  in  treaty  of  peace,  1783 1 

''St,  CroU;'  Vessel, 

clai m  allowed ;  illegal  seizure  under  revenue  laws 3391 

St.  Georges  Island, 

disa^^reenieut  of  boundary  commission  as  to 176,  IW 

assigned  to  United  States  by  treaty  of  1842 193 

St.  Helms,  Lord  (Alleyne  Fitzherbcrt), 

}it  peace  negotiations,  1783 18 

St.  John,  Alfred, 

appointed  arbitrator,  claim  of  Julio  R.  Santos  against  Ecuador..    1590 
St.  John  Hirer,  Canada, 

decision  as  to  month  of 488 

St.  John  Jiiver,  (iaspe  J'eniusula,  Canada, 

decision  as  to  mouth  of 489 

St.  John  lUvtr,  (irand  Falls  of^ 

British  military  post  at 28 

St.  John  Hirer,  AVir  Brunswick, 

disagreement  as  to  mouth  of 477 

decision  as  to  mouth  of 490 

navigation  of,  under  treaty  of  1842 151 

for  timber 150,152 

survey 77 
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St,  Lawrence  River,  Page* 

boundary  in 162,166 

commission  to  settle  boondary  in 162 

consideration  of  month  of • 445 

decision  as  to  mouth  of 487 

f^e  navigation  of 816 

free  navigation  of  channels 170 

by  treaty  of  1842 194 

right  to  navigate  under  treaty  of  1871 195 

St.  Leonards,  Lord, 
suggested  as  umpire,  London  commission  of  1853 395 

St.  Louis  River, 

objection  to,  as  part  of  northern  boundary 181 

claimed  as  part  of  northern  boundary 182 

St.  Marys  River, 
assignment  of  islands  in 173 

St.  Marys  River,  Nova  Scotia, 

decision  as  to  mouth  of \: 480 

limit  of  islands  in  Bay  of  Fnndy 45 

St.  Peters  Bay, 
decision  as  to 462 

St.  Thomas,  West  Indies, 
claim  for  detention  of  Ben  Franklin  and  Catherine  Augusta  at 1185 

Salgar,  Eustojio, 
appointed  Colombian  commissioner^  Colombian  Claims  Commis- 
sion, treaty  of  1864 1397 

Salisbury,  Marquis  of, 

protest  against  seizures  of  sealing  vessels.. 785 

answer  to  Secretary  Blaine's  contention  as  to  protection  of  seals..  793 
jurisdictional  right  of  United  States  in  Bering  Sea  denied  by....  795 
proposals  for  general  arbitration  treaty  submitted  by 963 

Salle  des  Mariages,  Geneva, 
meeting  place,  Geneva  Tribunal 682 

*'Sally,"  Hayes,  Master, 

claim  of,  denial  of  justice ;  opinion  of  Commissioner  Gore 333, 3101 

opinion  of  Commissioner  Pinkney 3108 

jurisdiction  of  commission  considered 2304 

**  Sally,"  Ship, 
claim  for  costs,  etc.,  allowed ;  illegal  seizure  as  prize 3817 

Salman  River, 
decision  as  to  mouth  of 479 

Saltpeter  Cases, 
claims  for  demurrage,  vessels  having  cargo  of  saltpeter,  disal- 
lowed      4379 

Salvador, 
arbitration  of  Savage  claim  against 1855 

Sam  Juan  de  Ulloa, 
occupation  of 3887 

San  Juan  Island, 

joint  military  occupancy 222 

withdrawal  of  British  troops 231  i 


5216  INDEX. 

San  Juan  Water  Boundary,  Pace. 

arbitration  UDder  treaty  of  1871 227 

agent  named  by  Great  Britain,  James  C .  Prevost 228 

by  United  States,  George  Bancroft 227 

case  submitted 228 

decision  of  arbitrator,  Haro  channel 229 

commission  appointed 218 

disagreement 219 

conflicts  of  jurisdiction 217 

correspondence  of  Bancroft-Palmerston 215 

San  PedrOf  Juan, 

claim  disallowed ;  alleged  illegal  expnlsion 8354 

Santangelo,  Marquis  of, 

claim  allowed;  illegal  expnlsion 3333 

'*Sanii88%ma  Trinidad," 

case  of,  considered  in  American  case,  Geneva  arbitration 576 

Santo  Domingo, 
arbitration  o'f  claims  of  the  Netherlands  against;  brig  Havana 

Packet 5036,5081 

of  boundary  dispute  with  Haiti 5018 

captures  of  vessels  trading  with;  French  Indemnity  Commission, 

1831 4476 

Santos  Arbitration, 

imprisonment  of  Julio  R.  Santos 1579 

diplomatic  efforts  to  obtain  relccase 1580 

treaty  concluded 1587 

acceptance  of  Alfred  St.  John  as  arbitrator 1590 

award  of  arbitrator 1591 

Santos,  Julio  JL, 

treaty  for  arbitration  of  claim  of,  1893 4713 

Sariorif  Edmund, 

claim  of;  illegal  detention  and  denial  of  legal  process 3120 

Sansafraa  River, 
decision  as  to  mouth  of 491 

Saulnier,  EHsha  H,, 
claim  allowed ;  exactions  by  authorities 3715 

Saunders,  R.  M., 
commisHioner,  French  indemnity,  1831 4461 

Savage,  Henry, 

arbitration  of  claim  against  Salvador 1S55 

award 1857 

Schaben,  Mar  con, 
ri^ht  of  protection  arising  from  domicil 2696 

Schenck,  Robert  C, 
appointed  member  of  joint  high  commission,  1871 536 

Schleining,  Theodore,  and  Erhard  Pentenreider, 
claim  rtyected,  on  ground  of  trading  with  an  enemy 2818 

Schliuger,  Leopold, 
claim  dismissed;  hazards  of  war 3671 
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Schodiao  River,  Page. 

claimed  by  Great  Britain  as  St.  Croix  River 4 

considered  St.  Croix  River 27 

Schoodiac  Lakes, 

position  of,  eastern  boundary 4 

Schoodiac,  Sohoodic,  or  Scoudiac  River, 

position  of,  eastern  boundary 3. 

Sehreck,  John  C, 

citizenship  determined  by  domicil 2720 

SchuUzy  Christian  Herman, 

claim  for  losses;  nnsoccessfal  revolution 2973 

**Seience,'*  Brig, 

claim  allowed;  seizore  of  vessel  trading  with  neutral 3950 

Sclopi8y  Count  Frederic, 

selected  as  arbitrator  by  King  of  Italy,  Geneva  arbitration 557 

as  president  of  tribunal 559 

Scott,  Elizabeth  B,, 

claim  disallowed ;  gratuitous  services 4392 

Scott,  General  Winfield, 

settlement  of  "  Restook  War,"  by 146 

Scotty  Joseph  W,, 

claim  disallowed;  alleged  illegal  arrest 3300 

**  Scott;'  Schooner, 

claim  disallowed;  Injuries  during  blockade 3890 

Sco.t,  William  L,, 

claim  disallowed ;  alleged  seizure  under  revenue  laws 3388 

Scruggs,  William  L,, 

arbitration  of  claim  of  Cotesworth  &,  Powell  against  Colombia, 

by 2050 

Sea, 

meaning  of,  treaty  of  peace,  1783 95, 101, 107, 114, 158 

Sea  Letters, 

seizure  of  vessel  for  lack  of 3043 

Seal  Islands, 

lease  of,  1870 767 

Seal  Rirer, 

decision  as  to • 460,483 

Seals  (see  Fur  Seals). 
Seamen, 

allowance  for  wages,  etc. ,  A  labama  claims  cases 4290 

proof  as  to  citizenship  of 2536 

Seawell,  Henry, 

appointed  American  arbitrator  to  fix  value  of  slaves,  Article  II.« 

treaty  of  1822 366 

commissioner,  treaty  of  1826  (act  of  March  2,  1827) 383 

Seekonk  River, 

decision  as  to  mouth  of 475 

Segar,  Joseph, 

appointed  commissioner,  Spanish  claims  arbitration 1047 

Seistan  Boundai'y, 

mediation  asto 5042 
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Seizures,  Pag*. 

case  of  illegal,  outside  of  j orisdiction ;  steamer  liata 3067 

canes  of  unlawful,  of  vessels,  Mexican  Claims  CommissioDS 4346 

Self-Defense, 

limits  of ;  case  of  steamer  CaroIilM 2419 

Self'Defensey  Right  to, 

prohibition  of  exports  of  saltpeter;  Calcutta  eases 4379 

Selkirk,  Jamea, 

claim  disallowed ;  alleged  illegal  seizure  of  vessel '. 3130 

Sequeetrationy 

of  property  by  authorities 18S5 

Settlement  of  Claims, 

case  of,  hy  authorities 2419 

effect  of  previous,  considered 2419 

Sei'em  Rirer, 

decision  as  to  mouth  of 492 

Seward,  JVilliamH., 

instructiouH  to  Minister  Johnson,  Aldbama  claims 502 

reply  to  Lord  Stanley's  proposal  to  arbitrate  Alabama  claims,  etc.      499 

satisfaction  with  Johnson- Clarendon  convention,  1869 506, 507 

Shattuck,  David  O,,  and  Dickson  P., 

claim  dismissed;  hazard  of  war 3668 

Shai'er,  John  /., 

claim  allowed;  illegal  arrest,  etc 3285 

Shaw,  William  U,, 

claim  allowed ;  illegal  detention  of  vessel 3265 

Shediac  River, 

decision  as  to  mouth  of 477, 490 

^*  Shenandoah,"  Confederate  Cruiser, 

contention  as  to  liability  for  acts  of,  Geneva  arbitration 4174 

opinions  of  commissioners 4177 

award ;  liability  for  acts  after  leaving  Melbourne 651, 657, 4178 

Shepodif  River, 

decision  as  to  mouth  of 477 

Shields,  deorge  U., 

agent  and  couusqI  for  United  States,  Chilean  Claims  Commission . .  1470 
Shipping, 

case  of  Texan  Star ;  transfer  of  flag  to  avoid  capture 2360 

cases  of  illegal  detention  and  seizures 304.S 

illegal  seizure  of //a/a 3067 

Ships  of  War, 

jurisdiction  of  local  authorities  over 4361 

Shirley,  Governor, 

consideration  of  St.  Croix  River 31 

Shrigley,  W.  R., 

claim  allowed ;  property  taken  by  troops 3711 

Shubenacadie  Rirer, 

decision  as  to  mouth  of 479 

Shumaker,  Lewis, 
contract  claim  disallowed 3472 
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Siam,  Page. 

arbitration  of  claim  against,  of  E.  V .  Kellett 1862 

of  A.M.  Cheek 1899,5068 

Siekles,  Daniel  E., 

negotiations  for  settling  Cuban  claims,  1868 1033 

Siempre  Vira  Mining  Company f 

claim  disallowed ;  compulsory  service  of  employees 3784 

Silliman,  IVyllySf 

commissioner,  Neapolitan  indemnity,  1833 4582 

Silva^  Juan  Manuelj 

claim  rejected ;  acts  of  revolutionists 2979 

Simonaonj  H,  B., 

claim  disallowed ;  property  seized  by  troops 3724 

"Sir  William  Peel/'  Steamer, 
claim  allowed;  capture  in  neutral  waters 3935 

SisHhoo  River, 
decision  as  to  mouth  of 479 

Sitgreaves,  Samuel, 
appointed  American  commissioner,  under  Article  VI.  of  Jay  Treaty, 

1794 278 

Slave  Trade, 

case  of  Jones 3046 

engaging  in,  forfeits  national  protection ;  Lawrence  case 2824 

piracy,  under  municipal  law 1796 

Slaves, 

claims  for,  refused  by  joint  high  commission,  1871 686 

dispute  as  to,  carried  away  by  British,  war  of  1812 350 

referred  to  arbitration  by  Article  V.,  treaty  of  1818 358 

award  of  Emperor  of  Russia,  directing  indemnity 359 

effect  of  ownership  as  affecting  French  citizenship 2574 

unlawful  liberation  of,  from  vessels  seeking  shelter;  case  of  En- 

terpHse 4349 

case  of  Hermosa 4374 

treaty  with  Great  Britain,  1818 ;  restitution  of 4733 

commissions  to  determine  value  of,  carried  away,  1822 4734 

accepting  gross  sum  as  compensation  for,  carried  away,  1826.. .  4738 

Slaves,  Indemnity  for, 
arbitration  of  Emperor  of  Russia  declaring 359 

Slaves,  Ownership  of, 
effect  on  citizenship,  under  French  law 1163, 1169 

Slocum,  Caroline  B., 
claim  rejected ;  failure  to  pursue  judicial  remedies 3140 

Smalley,  George  W., 
letters  in  London  Times  on  Treaty  of  Washington 637 

Smith,  Albert, 

northeastern  boimdary  line  run  by  J.  Bucknall  Estcourt  and  ....      154 
Smith,  Caleb  B,, 

appointed  commissioner,  claims  against  Mexico,  1849 1251 
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Smithy  CharUs  B,,  Pa^. 

claim  d  isallo  wed ;  failure  to  pursne  Judicial  remedies 3146 

Smith,  Henry  B,, 

claim  allowed;  illegal  detcDtioD,  etc 3310 

Smithf  Jotephf 

claim  allowed ;  illegal  seizure  under  revenue  laws 3374 

Smithf  Mary, 

contract  claim  disallowed 3456 

Smith,  William  Moore, 

appointed   British  agent;    commission    under  Article  YI.,  Jay 

Treaty,  1794 279 

Soldiers, 

assault  by 1862 

injuries  inflicted  by 1625 

liability  for  unlawful  killing  by;  cases 3002 

nonliability  for  illegal  acts  of  marauding,  etc 2995 

responsibility  for  acts  of 2992 

under  command  of  officers ;  case  of  Dunbar  &,  Belknap 2998 

"Sonora,"  Ship, 

case  of  net  freight ;  J  la&ama  claims  case 4273 

Sourie  River, 

decision  as  to  mouth  of 483 

South  African  Repuhlic, 

arbitration  of  boundary  dispute  with  Great  Britain 5015 

South  American  Republics, 

mediation  of  the  United  States  as  to  the  war  of  Spain  with 504^ 

Sovereifjnty, 
question  of  Mosquito  Territory;  dispute  between  Great  Britain 

and  Nicaragua • 49")4 

Spain, 

adjustment  of  east  and  west  Florida  claims 4519 

agreement  with  United  States ;  Cuban  claims,  1871 4S02 

arbitration  of  claim  against,  for  destruction  of  Mermaid,  by  Great 

Britain 5016 

claim  for  seizure  and  sale  of  Masonic 1055 

claim  of  steamer  Colonel  Lloyd  Aspinwall 1007 

claims  against,  for  spoliations  by  privateers  of 991 

collision  claim^  Great  Britain  against 5017 

Cuban  claims 1045 

prize  claims;  France  and,  1824 4873 

blockade  of  ports  of  American  colonies 4494 

instructions  to  Pinckney ;  claims  for  spoliations 4488 

mediation  of  dispute  with  Germany  as  to  Caroline  Islands 5043 

of  United  States  as  to  war  of,  with  South  American  Republics, 

1866 5048 

privateering  ordinance,  1794 993 

revolt  of  American  colonies .* 4494 

revolution  of  1868 1019 

suspension  of  diplomatic  relations,  1808 4493 


INDEX.  5221 

Spain — Continaed.  P»ge. 

treaty  provisioDs  for  indemnity  to,  for  injnries  in  tbe  Floridas.. .  4524 

with  United  States ;  spoliation  claima,  1795 998, 4796 

mutual  claims,  1802 4798 

for  cession  of  Florida,  etc.,  February  21, 1819 4496 

settlement  of  mutual  claims,  1819 4799 

payment  of  claims,  1834 4538 

Spain,  King  off 

award  in  boundary  dispute;  Colombia  and  Venesuela 4858 

Spain,  Queen  of, 
arbitration  by;  dispute  between  Holland  and  Veneznela,  as  to 

Aves  islands 5037 

Spanish  Claims  Commission,  187 1, 

early  history  of  revolt  in  Cuba 1019 

decree  forbidding  intercourse  with  insurgents ;  protest 1021 

as  to  alienation  of  property 1023 

embargoing  property  of  insurgents 1025 

protest  of  Secretary  Fish 1031 

claims  presented  and  redress  demanded 1031 

negotiations  at  Madrid 1033 

agreement  for  arbitration  submitted  by  Minister  Sickles 1037 

replies  of  Seflor  Sagasta 1038 

concluded 1040 

commission  authorized 1041 

arbitration  tribunal  agreed  to 1045 

commissioner  named  for  United  States,  William  T.  Otto 1046 

Kenneth  Rayner 1046 

Joseph  Sogar 1047 

Joseph  J.Stewart 1047 

James  Lowndes 1047 

commissioner  for  Spain,  Marquis  de  Potestad 1046 

Count  Jos^.  Brunetti  y  Gayoso 1047 

umpire  selected.  Baron  Lederer 1047 

M.  Bartboldi 1047 

Baron  A.  Blanc 1048 

Count  Carl  Lewenhaupt 1048 

testimony  taken  in  Cuba 1048 

first  meeting 1049 

final  meeting 1049 

claims  considered 1049 

summary  of  work 1050 

payment  of  awards 1052 

testimonials  to  umpires 1053 

acts  of  Cuban  Insurgents 2981 

case  of  Mary  Lowell;  unlawful  expedition 2772 

Portnondo;  illegal  killing 3007 

Rivas  y  Lamur ;  alleged  aid  to  insurgents 2780 

Rozas;  denial  of  judicial  process 3124 

cases  of  alleged  illegal  arrest,  etc 3252, 3268 

involving  judicial  remedies 3147 

Wyeth  and  Speakman;  invasion  of  Cuba 2777 


\ 
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Spanish  Claims  Commissionf  1871 — Continaed.  Page. 

citizenship  of  claimauts  oonaidered 2563 

claim  of  Moliere ;  private  qnarrel 9033 

claims  for  alleged  illegal  expalsion  considered 3360 

damages,  the  result  of  war,  considered 3674 

embargoed  property ;  cases 3754 

interest  allowance  considered 4327 

on  awards  retained  disallowed 1052 

natnralization  of  claimants  considered ;  casee ^90 

orderH  for  taking  testimony 2171 

procedure  adopted  b}''  commission 2169 

Spanish  Spoliations,  Tireaty  of  1795 ^ 

early  history  of  negotiations 992 

vessels  captured 994 

negotiation  for  arbitration 996 

reported  to  Congress,  1802 4487 

treaty  concluded 998, 4796 

commission  authorized 999 

commissioners,  Joseph  Ignat.  Piarez,  Matth.  Clarkson,  and  Saml 

Breck 1004 

proceedings  of  commission 1000,4500 

records  missing 1001 

awards ;  amount 1004 

Speyety  Albert, 
respoHHibility  of  government  for  acts  of  military  authorities; 

case  of 2868 

Spheres  of  Injfuence, 
territorial  dispute  between  Great  Britain  and  Portugal,  Manrica 

plateau 4985 

'' Splendid,"  Brig, 

claim  allowed ;  illegal  seizure  under  revenue  laws 3384 

possession  by  authorities 3714 

Spoliations, 

arbitration  of  claims  for  Spanish 991 

claims  submitted  to  French  Indemnity  Commission,  1831 446J 

treaty  article  submitting  claims  to  commission,  1795 4796 

Spoliation,  liritish  {see  British  Spoliations). 
**  Sprinffbok,-^  Hark, 

case  of,  arbitration  of  civil- war  claims 6H4 

of  continuous  voyage;  contraband  goods  for  transshipment  io 

blockaded  port 3928 

Sproulc,  George  J 

map  of  eastern  boundary,  by 53 

Squier,  E.  (ieorge, 
appoint'Cd  United  States  commissioner,  Peru  Claims  Commission, 

1863 1616 

Stackpole,  Joseph, 

claim  against  Venezuela 2949 

Staempfli,  Jacques, 

program  and  position  of,  at  Geneva 648 

selected    as    arbitrator    by   President  of  Swiss    Confederation, 

Geneva  arbitration 557 
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Standiskf  Mildred,  Page. 

claim  allowed ;  illegal  killing  by  military  authorities 3004 

Stanley,  Lard, 

convention  for  settling  Alabama  claims,  signed  by 503 

Stanley  River, 

decision  as  to 464,483 

States, 

national  responsibility  for  acts  of 1439 

Steelman,  Lewin, 

claim  for  arms  furnished  to  Mexico  by,  allowed 3465 

Sterling,  Thomas, 

claim  dismissed ;  hazard  of  war 3686 

Stewart,  Joseph  J., 

appointed  commissioner,  Spanish  claims  arbitration 1047 

Stezlecki,  Count, 

suggested  as  umpire,  London  commission  of  1853 394 

Stony  Mountains  (see  Kocky  Mountains). 
Story,  Henry, 

claim  allowed;  illegal  arrest, etc 3269 

Stott,  JameSt 

claim  allowed ;  illegal  arrest,  etc 3286 

Stovin,  John  Carvin, 

claim  allowed ;  illegal  arrest,  etc 3283 

Straits  of  Haro, 

discussion  as  to  water  boundary  in 215 

claimed  as  boundary  by  United  States 216,220 

awarded  as  boundary  line 229 

Strong,  JVilliam, 

arbiter  of  claims  of  Pelletier  and  Lazare  against  Haiti 1749 

Stuckle,  F.  W., 

claim  for  loan  to  Maximilian  authorities  dismissed 2935 

Sturgis,  William, 

pamphlet  on  Oregon  northern  boundary 224 

Sturm,  Herman, 

performing  alien  military  services  forfeited  rights  of  citizenship  .    2756 
Sullivan,  James, 

appointed  United  States  agent,  River  St.  Croix  boundary  commis- 
sion    8 

letter  to  Governor  Jay,  announcing  Judge  Benson's  selection  on 

St.  Croix  boundary  commission 15 

final  report 31 

views  as  to  northeastern  boundary 66 

Sumner,  Charles, 

consulted  as  to  instructions  to  Motley,  Alabama  claims 512 

memorandum  reply  suggested  to  proposition  for  settlement  of  Ala- 
bama claims 525 

speech  against  Alabama  claims  convention 509 

Sumpter,  Jesse  A,, 

claim  d isniissed ;  alleged  illegal  detention 3267 

*'Sumter,"  Confederate  Cruiser, 

case  of,  considered  in  I^ritish  case,  Geneva  arbitration 595 

contention  as  to  liability  for  acts  of,  Geneva  arbltratioii V\^V 
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**  Sumter f^*  Confederate  Cruiser — Continued.  Pigc 

opinions  of  commissioners 4125 

award,  no  violation  of  neutrality  by  Great  Britain  as  to 650,4126 

Supplies, 

of  coal  by  neutrals  to  belligerents 4067 

**Su8an,'*  Schooneff 

claim  disallowed;  effect  of  blockade 3885 

** Susan fi ah f'*  Schooner, 

claim  allowed ;  unlawful  seizure  of  vessels  in  distress 4348 

Susquehanna  River, 

decision  as  to  mouth  of 491 

Swabey,  Maurice, 

appointed  British  commissioner,  Article  VII.,  Jay  Treaty,  1794 317 

Sirann,  Thomas,  jr., 

secretary  Neapolitan  indemnity,  1833 4582 

Sioiss  Confederation  {see  Switzerland). 
Switzerland, 

arbitration  of  Cravairola  boundary  dispute  with  Italy,  by  United 

States  minister  to  Italy 2027 

claims  of,  against  Chile 4857 

payments,  cantons  Uri  and  Tessin 4856 

award  of  President,  Fabiani  claim ;  France  and  Venezuela 4878 

draft  of  general  arbitration  treaty  submitted  by 2112 

proposal  of  submission  to,  boundary  disputes  of  Congo  and  Por- 
tugal  : 5041 

Sydney  invert 

decision  as  to  mouth  of 485 

Syme,  JamcM, 

claim  for  illegal  arrest,  etc.,  considered 3290 

T. 
Tahuftintae  River^ 

decibiou  wa  to  month  of 477 

Talcott,  A.y 

northeastern  boundary  survey,  by  Renwick,  Graham,  and 144 

'^  Tallahansee,''  Confederate  Criiiner, 

contention  as  to  liability  for  acts  of 4171 

award;  no  liability  incuiTed 651,4172 

Talleyrand,  i/., 

iuiormal  negotiations  with;  X,  Y,  Z  episode 4423 

overtures  to  restore  diplomatic  relations  with  France 4427 

Talmagv,  Daviil  J/., 
a])pointed  United  States  commissioner,  Venezuela  Claims  Com- 
mission, 1866 1659 

TamaHzy  Francisco  Ugenio, 
appointed  Ecuador's  commi8siouer,£cuadorian  Claims  Commission    1571 

Tanco,  Mariano, 
appointed  Colombian  arbitrator,  claim  of  Montijo 1426 

Tar  a  ra ,  Sa  n  tiago, 
appoiuti^l  Peruvian  commisHiouer,  Peru  Claims  Commission,  1863. .     1616 
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"  TarqutHf"  Ship,  Page. 

claim  allowed ;  compeDsation  for  senrices 4617 

Taunton  Biver, 

decision  as  to  moath  of... 474 

Tazewell,  Littleton  Waller, 

cooimissioner,  Florida  treaty,  1819 4500 

Tehuantepec  Ship  Canal  Company, 

claim  for  failare  to  carry  ont  contract  rejected;  failure  to  pnrsne 

judicial  remedies 3132 

Tefedat  Jo%i  Sitneon, 

appointed  Peruvian  agent,  Peru  Claims  Commission,  1868 1641 

Telegraph, 

effect  of,  upon  diplomatic  negotiations 538 

Temisoouata  Portage, 

survey 77 

Temple,  Sir  William, 

arbi trat ion,  claim  of  Netherlands  against  Portugal 4849 

Tenter  den.  Lord, 

appointed  British  secretary,  joint  high  commission,  1871 536 

British  agent,  Geneva  arbitration 556 

Terra  Nueva  River, 

decision  as  to  mouth  of 494 

Territorial  Guarantees, 

in  French  treaties  considered 4407 

Territorial  Jurisdiction, 

law  of  Italy 922 

of  Norway 920 

offenses  committed  in  waters  in 1797 

question  as  to  meaning  of 1145,1163, 1168 

violation  of,  by  seizures ;  case  of  Giddings 4379 

Territorial  Waters, 

discussed  before  Halifax  commission 743 

extent  of;  case  of  Alleganean 4332 

ordinary  limits  of,  not  decided  by  fur-seal  arbitration 920 

Territory, 

acquisition  of  title  to 1909 

arbitration  of  Delagoa  Bay  dispute.  Great  Britain  and  Portugal..     4984 

Terry  <f'  Angus, 
claim  for  property  destroyed  by  troops 2793 

Tessin,  Canton  of, 
arbitration  of  payment  to  Uri 4856 

Testimonials, 
to  arbitrators 1207 

Testimony  {see  also  Evidence), 

manner  of  taking,  American- British  Claims  Commission,  1871 2210 

orders  adopted  for  taking,  Spanish  Claims  Commission,  1871 2171 

taking,  in  Cuba 2174 

rules  adopted  for  taking,  French  Claims  Commission 2214 

of  first  Alabama  claims  court 4645, 4648 
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• 

"  Texan  Star,''  Skip,  Page. 

claim  for  deHtruction  of,  by  Alabama;  transfer  of  flag 2360 

Texas  Bond  Cases, 

nonliability  of  United  States  in 3591 

Thames  Biver, 

decision  as  to  month  of 482 

Thamait,  John  Addison, 

appointed  United  States  agent,  nnder  treaty  of  1853 403 

Thompson,  Ana, 

claim  allowed ;  embargo  of  alien's  property 8779 

Thompson^  Gilbert  L., 

effect  of  domicil  in  belligerent  territory 2667 

Thompson,  Sir  John, 

appointed  British  arbitrator,  Paris  fur-seal  tribunal 805 

Tkamton,  Sir  Edward, 

appointed  member  of  joiot  high  commission,  1871 536 

umpire,  Mexican  Claims  Commission,  treaty  of  1868 1303 

correspondence  with  Mr.  Fish  as  to  joint  high  commission 532 

selected  us  arbiter,  claim  of  Canada  against  Brazil . .  • « 1735 

Thrasher,  John  S,, 

difference  between  domiciliation  and  naturalization  asserted  in 

claim  of 2701 

"  Three  Bules''  of  Neutrality, 

adopted  in  Treaty  of  Washington,  1871 550 

discussed  in  British  Parliament 555 

contentiou  in  American  case,  Geneya  arbitration 572 

in  British  case,  Geneva  arbitration 598 

failure  to  request  accession  to 666^  670 

views  of  iuternational  law  writers  on 670 

ThurmaUj  A,  G., 

consulted  as  to  settling  Alabama  e\B\m% 529 

Tidrks,  Dr., 

British  astronomer^  northeastern  boundary 77 

Time,  Lapse  of, 

not  a  bar  to  claims  under  treaties 4180 

Tod,  David, 

convention  for  settlement  of  claims;  concluded  with  Brazil,  1849.    4609 
Tonnage  Duty, 

dispute  with  France  as  to 4400 

*' Topaz,''   Schooner, 

cose  of,  seized  by  Mexican  soldiers 2992 

Torre  <|''  Labourdelie, 

claim  for  seizure  of  goods  rejected  for  trading  with  an  enemy 2816 

Torres,  Ignacio, 

claim   disallowed;   property  destroyed  after  preliminary  peace 

treaty  signed 3798 

'*  Toucan,"  Brig, 
claim  allowed;  unlawful  detention 4615 

To  veil,  John, 
claim  allowed;  illegal  detention,  etc 3310 
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Trticadie  Rirer$f  Page. 

decision  ae  to  months  of. 477 

Tracy,  Henry, 

claim  for  illegal  arrest  of,  disallowed ;  Pemvian  indemnity 4599 

Trading  with  the  Enemy, 

forfeiture  of  national  protection  by ;  case  of  Felix 2800 

case  of  Isaac  MoKim 2815 

of  Jaroslowsky 2818 

of  Torre  &  Labourdettc 2816 

Tranefer  of  Claime  {see  Assi>(nment), 

Translations, 

falsification  of,  fnr-seal  arbitration 814 

rules  of  commissions  as  to 2171,2185 

Treadwell,  Leonard  T,,  ^-  Co,, 
contract  claim  dismissed 3468 

Treaties  {see  also  Agreements  and  Protocols), 

agreements  for  permanent  arbitration 5057 

annulled  by  war,  position  of  Lord  Bathnrst 707 

construction  as  to  presentation  of  claims 1375 

declared  part  of  supreme  law  of  the  land  by  the  Constitution 273 

early  arbitration  by,  in  European  countries 4831 

effect  of  change  in  form  of  government  on,  considered 4405 

interpretation  of,  considered  in  Van  Bokkelen  arbitration 1848 

of  Vienna,  1815 ;  navigation  of  rivers 4851 

performance  of  obligations  of 4179 

question  as  to  ratification 1372 

supremacy  of 1807 

survival  of,  on  division  of  country 1574 

with  Brazil;  claims,  1849 4609 

protocol;  ship  CancMfa,  1870 4687 

with  Chile;  if ocedonian  claims,  1858 1460,4689 

mutual  claims,  1892 1469,4691 

with  China;  claims  convention,  1858 4628 

with  Colombia  (New  Granada) ;  claims  commission,  1857 1361, 4694 

extending  time,  1864 1396,4696 

transit  of  Panama 1366 

with  CoHta  Rica;  claims  against,  1860 1551,4701 

with  Denmark ;  spoliations,  1830 4563 

Butterfield  claim,  1888 1185,4710 

with  Ecuador;  mutual  claims,  1862 1569,4711 

Santos's  claim,  1893 1587,4713 

with  France;  consideration  of  binding  effect  of 4406 

abrogated 4426 

peace,  commerce,  and  navigation,  1800 4431 

cession  of  Louisiana,  1803 4434 

payment  for  Louisiana,  1803 4434 

payment  of  spoliation  claims,  1803 4434 

spoliation  claims,  1831 4460 

mutual  war  claims.  1880 1134,4715 

time  ex  t dnded 4718, 4719 
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with  Great  Britain ;  boundaries,  claims,  etc.,  1794. ..  5, 275, 299, 309, 4720 

supplementary,  St.  Croix  boundary,  1798 23 

payment  of  debts  barred  from  legal  remedy ;  continuing  com- 
mission under  Article  VII.,  Jay  Treaty,  1802 4727 

articles  relating  to  boundaries,  1814 47, 72, 162, 171, 4728 

article  relating  to  restitution  of  slaves,  1818 4733 

commissions  to  determine  value  of  slaves  carried  away,  1822.  363, 4734 
accepting  gross  sum  as  compensation  for  slaves  carried  away, 

1826 381,4738 

commission  to  settle  northeastern  boundary,  1827 88, 4740 

settling  northeastern  boundary,  1842  ( Webster- Ashbnrton) 151 

settling  northern  boundary,  1842 Iii3 

northwestern  boundary,  1846 213 

mutual  claims,  1853 391,4743 

duration  extended,  1854 4746 

commission  to  reserve  fiHheries,  1854 426, 4747 

Hudson*8  Bay  aud  Puget  Sound  Agricultural  companies'  claims, 

1863 237,4749 

civil  war  claims;  fisheries;  commission  to  determine  value  of 

fishery  privileges ;  northwest  boundary,  1871 227, 546, 4751 

fur-seal  fisheries  in  Bering  Sea,  1892 4759 

modus  Vivendi,  1892 4763 

arbitration  of  fur-seal  claims,  1896 4764 

with  Mexico ;  claims  of  United  States  citizens,  1839 1218, 4771 

mutual  claims,  18(58 1292,4773 

time  ext<iuded 4776,4777,4778,4779 

with  Paraguay;  claim  of  United  States  and  Paraguay  Navigation 

Cumpauy,  1859 1494,4781 

with  Pern,  1831,  indemnity  for  seizures,  etc 4591 

Lizzie  Thompson  and  Georgiana  claims,  1862 1610, 4785 

mutual  claims,  1863 1615,4786 

mutual  claims,  1868 1639,4788 

with  Portugal;  claims  of  American  citizens,  1851 10^2,4791 

with  Hnssia,  ivs  to  latitude  54^  40',  1824 207 

with  Spain;  spoliation  claims,  1795 998,4796 

mutual  claims,  1802 47i^8 

cession  of  Floridas,  1819 4490 

settlement  of  mutual  claims,  1819 4799 

payment  of  claims,  1834 4538 

with  Two  Sicilies,  indemnity  for  seizures,  1832 4581 

with  Venezuela ;  claims  of  American  citizens,  1866 1659, 4808 

reopening  claims  of  American  citizens,  1885 1674,  4810,  4815, 4816 

claims  commission,  188H HjJi 

claim  of  \'enezuela  Steam  Transportation  Company,  1892. ..   1709, 4818 
Treaties  of  Foreign  Xations, 
Argentine  Republic  and  Brazil;  boundary  submitted  to  arbitra- 
tion of  President  of  United  States;  1889 4688 

and  Paraguay;  boundary  submitted  to  arbitration  of  President 

of  United  States;  1876 4783 

Colombia  and  Great  Britain;  claims  of  Cotesworth  &  Powell; 

1872 4697 
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Costa  Ricu  and  Nicaragua ;  boundarieH;  1858 4707 

and  Nicaragua;  boundary  subuiitted   to   President  of  United 

Ststes;  1886 4704 

Trealyy 

settlemeut  of  claims  by,  agreements 2430 

Treaty  of  1846,  Great  Britain, 

boundary  west  of  Rocky  Mountains  settled  by 196 

Treaty  of  Ghent,  1814, 

boundary  questions  considered  by  plenipotentiaries 60 

commission  under  Article  IV 47 

under  Article  V 67 

under  Article  VI 162 

under  Article  VII 171 

contention   as  to  restoration   of  private  property,  slaves,  etc., 

Article  1 351 

submission  to  arbitration 358 

award  of  Emperor  of  Russia;  indemnity  directed 359 

Treaty  of  Guadalupe  Hidalgo, 

general  arbitration  article  in 1287 

Treaty  of  London,  1818, 

boundary  from  Lake  «)f  the  Woods  to  Rocky  Mountains  settled  by . .  391 

liberty  to  take,  dry,  and  cure  fish  renounced  by 426 

mutual  occupancy  ot  territory  west  of  Rocky  Mountains 204 

Treaty  of  Peace  with  Great  Britain,  1783, 

boundaries  intended  by 91 

boundary  described  in 1 

lack  of  map  to  accompany 2 

negotiations  by  peace  commissioners 97 

claim  of  United  States  as  to  nor tb west  angle  of   Nova  ^>cotia 

named  in 101 

detinitive  statements 113 

of  Great  Britain 108 

detinitive  statement 116 

" liberty"  to  take,  dry,  and  cure  ti«b  under 426 

provision  as  to  payments  of  private  debts 272 

** right  to  take  iish"  under 426 

settlement  of  claims  of  British  creditors  under 298 

Treaty  of  Wanhington  {nev  also  Alabama  Claims;  Civil  War  Claims 
Commission;  Halifax  Arbitration  CommiBsion), 

articles  relating  to  A lahama  claims 547 

civil  war  claims t>88 

fisheries  (Halifax  eomniission) 719 

critiMsm  of 554 

surreptitious  ]iublication  of 553 

'*  Trent''  Case, 

referre<l  to  in  American  case,  Geneva  arbitration 565 

'Tribunal  of  Arbitration, 

proposed  by  Sir  Edward  Hornby 401 

'*  Trinity  Masters,"" 

evidence  by,  first  Alabama  claims  court 4649 

5027— Vol.  5 53 
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taking  part  in  politics  by  alien  a  violation  of  neutrality 2823 

Trumbullf  Johuy 

chosen  fifth  commissioner  under  Article  VII.,  Jay  Treaty,  1794....     320 
Trumbull  J  RUardo  L., 

flaim  lor  illegal  arrest  dismissed 32K 

for  services  allowed  M 

Truro,  Lordy 

8U«;gest*'d  aM  umpire,  London  commission  of  1853 3^ 

Try  on  Hirer  y 

docision  as  to 463,483 

Ttdadi  Vortaijey 

survey 77 

Tapper,  Charlett  II., 

appointed  liritish  agent,  Paris  fur-seal  tribunal *. ^ 

Turkey f 

mediation  as  to  boundary  with  Greece 5012 

Tut^er  tV*  llvHshaWy 

claim  allowed;  noncompliance  with  peace  stipulations 3806 

Turner,  Charles, 

claim  of,  disallowed  for  failure  to  pnrsue  legal  remedy 3126 

TuruiT,  John, 

claim  allowed ;  destruction  of  property  by  troops 3684 

*'  Tuscaloosa,^'  Confederate  Cruiser, 

case  of,  considered  in  American  case,  Geneva  arbitration 587 

Tnskcel  Hirer, 

decision  as  to  mouth  of 479 

*'  Twee  (iebroedern/' 

illegal  capture  of,  from  neutral  port 10) 

^'JUO,''  Stediner  {t<ee  '^Alabama"). 

Two  Siriru'f<  (hcc  also  Naples), 

convention  with,  1832;  indemnity  for  seizures  by  Murat 4581 

Twohiy,  John. 

claim  for  illegal  arrest  dismissed 3247 

U. 

Chde  .|-  Co., 

claim  for  seizure  under  revenue  laws  allowed 1^01 

right  of  protection  as  neutral,  though  domiciled  in  belligerent 

territory 2t)JU 

Ukase  of  ISU,  Iiussiau,  , 

foreiguers  fnrhiddtn  to  approach  within   100  miles  of   Ala-skan 

coasts,  etc 756 

protest  of  United  States 7r»6 

Cmhazmkms  Portage, 
survey 77 

I'mpire, 

choice  <»f,  reciprocity  treaty,  1X51 475,476 

cooperation  with  (  oumiissioners 404 

delects  iu  manner  of  selecting 391 
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designation  of,  under  reciprocity  treaty,  1854 429 

impeachmeut  of  awards 431^436,442 

duties  of 1304,2188 

finality  of  decision  of,  etc. ;  considered  by  Spanish  Claims  Coin- 

miHsion,  1871 2184 

presentation  of  new  evidence  to 2259 

reference  to ;  rnles  of  Spanish  ('lainis  Commission,  1871 2173 

selection  under  treaty  of  1853 3l>2 

submission  of  cases  to 2169, 2173 

Umpire  CaaeSf  Colombian  Claims, 

statement  of  award,  commission  of  1861 1398 

protest  of  Colombian  commissioner 1401 

answer  of  American  commissioner 1402 

statement  by  umpire 1405 

payment  of,  reserved 1407 

submitted  to  commission  of  1864 1407 

decision  of  Sir  Frederick  Bruce  reopening  claims 1408 

refusal  to  submit  Gibbes  award  to  new  commission ;  payment 1410 

Unfriendly  Feeling  of  Authorities, 

considered  by  Geneva  Tribunal  as  afl'ecting  neutral  duty 4109 

Union  Land  Company, 

claim  for  violation  of  colonization  contract  allowed 3434 

Union  Ricer, 

decision  as  to  mouth  of 478 

United  States  and  Paraguay  yavigatian  Company  Arbitration,  Treaty  of 
1859, 

history  of  claim 1485 

action  of  Congress 1493 

treaty  concluded 1494 

provisions  for  arbitration 1495 

commissioner  for  Paraguay,  Josd  Herges 1496 

for  United  States,  Cave  Johnson 1496 

first  meeting  of  commission 1496 

rules  of  procedure  adopted 2235 

statemen  t  of  claimants 1496 

of  Paraguay 1499 

presentation  of  testimony 1500 

award,  rejecting  claim 1501 

opinion  of  Commissioner  Johnson 1502 

subsequent  consideration  of  claim 1538 

United  States  v.  Hank  of  United  iStateSj 

nonpayment  by  France  of  draft,  l^ench  indemnity  (5  How.,  382)  .  4463 
Unlawful  Expeditions, 
engaging  in,  forfeits  rights  of  recovery  for  seizure;  crises  of  Archi- 
bald, (iracie,  and  Rebecca  Adams .* 2758 

case  of  Mary  Lowell 2772 

cases  of  Wyeth  and  Speukman 2777 

Uphanij  Xathaniel  (!., 

appointed  American  commissioner  under  treaty  of  1853 400 

umpire,  Colombian  Claims  Commission  1861 1372 
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Vri^Vantonofy  Pag**. 

arbitration  of  payiiieutH  by  Tessin 4S5t> 

VBuvapUoUy 

oflect  of,  as  ail'ectiug  iuternational  law 4181 

V. 
Valenzmiaj  Teodoroy 

selected  as  an  umpire,  Peru  Claims  Commission  l^(68 1611 

Van  liokkrlen  Arbilraiion, 

history  of  claim  for  imprisonment 1H)7 

agreement  for  arbitration 1812 

referee  chosen,  Alexander  Porter  Morse 1812 

counsel  for  claimant,  Kennedy  and  Shellabnrger  and  Marstou 

Niles 1813 

for  Haiti,  C.  A.  de  Chambrau,  George  S.  Houtwell,  and  James 

G.  Berret 1813 

award  of  referee 1813 

payment 1862 

Van  JiokkeleHf  Charles  Jdnaw, 

claim  against  Haiti 1807 

protocol  with  Haiti  for  arbitration  of  claim  of,  1888 4770 

Van  liureUf  Martin, 
condition  of  northeastern  boundary  question  during  administra- 
tion of 140 

selected  as  umpire,  under  treaty  of  1853 3^5 

declined 397 

Van  dv  fVeyn\  M., 

suggested  as  umpire,  Loudon  eommissiou  of  1853 3^ 

Van  \e^s  ConrentioH,  IS.U, 

origin  of  claims  against  Spain 4533 

diplomatic  ))re8eutatiou  of  claims 4534 

negotiations  by  Van  Ness 451i5 

claims  submitted ;  seizures  of  vessels,  etc 4536 

gross  sum  accej)ted 4537 

couventiou  concluded  F<'bruary  17,  1834 4538 

commissioner  Louis  1).  Henry 4538 

secretary  John  .L  Mumford 4531^ 

first  session 45;i9 

rules  of  priM-edure  adopted 453H 

principles  of  decision 4541 

linal  session 4542 

report  of  comm  issioner 4542 

payment  of  awards 4547 

Van  \es8f  ConnliuH  I\, 
appointed  United  States  commissioner  under  Article  V.,  Treaty  of 

(ilient 72 

negotiations  for  settlement  of  claims  against  Spain 4535 

opinion  on  uortlieasttMu  boundary  dispute! 81 

Vantttavoren,  (iconfr  /!'., 

claim  allowed  j  illegal  seizure  under  revenue  laws 3388 
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Velazquez  de  Leon,  Joaquin,  Pape. 
appointed  Mexican  commissioner,   Mexican   clnimR    arbitration, 

treaty  of  1839 1220 

Venezuela, 

arbitration  of  British  Cruiana  boundary  dispute  with  Great  Britain.  5017 

claims  of  France  a^jjainst 4877 

claims  of  Great  Britain  against 5017 

dispute  between,  and  Holland  as  to  Aves  Islands 5037 

Fabiani  claim  of  France  against 4878 

award  of  King  of  Spain,  boundary  arbitration,  Colombia  and 4858 

treaty  with  United  States,  claims  of  American  citizens,  1866..   1659, 4808 

reopening  claims  of  American  citizens^  1885 1674, 4810, 4815, 4816 

claim  of  Venezula  Steam  Transportation  Company,  1892..  1709,4818 

Venezuela  Sfeam  Tr  a  importation  Company  ArMtraiion^ 

early  condition  of  atfairs  in  Venezuela 1693 

seizure  of  vessels 1699 

diplomatic  negotiations  for  indemnity 1702 

joint  resolution  authorizing  President  to  intervene 1706 

treaty  of  arbitration  concluded 1709 

text  of 4818 

commission  authorized ;  powers 1710 

commissioner  for  United  States,  Noah  L.  Jeffries 1710 

for  Venezula,  Josd  Andrade 1710 

third  commissioner  selected.  Mat i as  Komero 171 1 

A  Grip,  to  succeed  Sefior  Romero 1711 

agent  for  United  States,  A.  Porter  Morse 1711 

for  Venezuela,  Samuel  F.  Phillips 1711 

procedure  adopted  by  commission 2238 

statement  of  claim 1712 

reply  of  Venezuela 1715 

argument  of  United  States 1716 

of  Venezuela.." 1719 

final  argument  of  United  States 1722 

award 1723 

dissenting  opinion  of  SeDor  Andrade 1724 

Venezuelan  Claims  ComviisaiouB, 

appointment  of  commission,  treaty  of  1866 1659 

commissioner  for  United  States,  David  M.  Talmage 1659 

for  Venezuela,  A,  Guzman  Blanco 1659 

Francisco  Conde 1660 

J.  G.  Villafane 1660 

umpire  selected,  Juan  N.  Machado 1660 

awards 1660 

protest  against  awards  ])y  Venezuela 1660 

investigaticm  by  Congress 1661 

joint  resolution  for  a  new  commission 1663 

negotiations  for  new  treaty 1665 

failure  to  agree 1668 

report  of  committee  on  foreign  affairs 1669 

treaties  concluded,  1885,1888 1674 
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Dew  coninuHsion  orgaDi/.e<l,  1889 1676 

commissioner  for  Tnited  States,  John  Little 1676 

for  Venezuela,  Jos<^  Andrade 1676 

third  commissioner,  S.  F.  Phillips 1676 

John  V.  L.  Findlay,  to  succeed  Mr.  Phillips 1676 

coun8(d  for  United  States,  J .  H  uhley  Ashton 1676 

for  Venezuela,  Samuel  F.  Phillips 1676 

final  meeting 1689 

decisions  of  commission 1692 

duties  and  powers,  as  decided  by  commission 1677 

distribution  of  retained  installments 1690 

case  of  Ann  Enlogiu  Garcia  Cadiz  dismissed;  laches  in  presenta- 
tion    4199 

Driggs;  denial  of  jndicial  process 3125 

failure  to  pursue  judicial  remedies 3160 

Gowcn  and  Copoland 3354 

Horatio;  acts  of  pilots 3021 

Mechanic;  failure  to  pursue  judicial  remedies 3210 

Wipperman ;  seizure  by  marauding  Indians 3089 

cases  of  appropriation  by  authorities 3743 

Orinoco  Navigation  Company,  responsibility  of  general  govern- 
ment for  act«  of  a  state 2949 

claim  of  Elizabeth  B.  Scott ;  gratuity  asked  for  services 4392 

consideration  of  w^ar  claims 3710 

contract  claim  for  supplies ;  Jacob  Idler 3491 

opinion  of  Commissioner  Findlay  rejecting  claims  of  Medea  and 

G ood  lietn in 2743 

prescri j)tion  and  usucaption  consi<lered 4181 

procedure  adopted  by  commission 2226 

Venosta,  Marquin  Kmilio  Vixconti, 

appointed  neutral  arbitrator,  Paris  fur-seal  arbitration 805 

Vcrgily  Juan  del  Carmen, 
claim  of  representatives  allowed;   administration  of  foreigners' 

etVects 4390 

nrnoH,  John  3/., 

claim  disallowed ;  alleged  illegal  imprisonment,  etc 3204 

Vernon  liirtTy 

decision  as  to 459, 483 

VenselSy 

consular  jurisdiction  over,  Kren<li  treaty,  1788 4400 

nationality  of  crew  considered 1433 

Vessels,  yentral, 

seizure  of  enemy's  goods  on,  French  decree,  March  2,  1797 4421 

treatment  by  French  decree,  July  2,  179<) 4419 

J'esseron,  H.  li, 

claim  for  losses ;  plunder  by  <'ont ending  forces 2975 

Victoria,  Queen, 

award;  claiuis  of  France  and  Mexico,  1844 4865 

Vidal,  Jionarenture, 

claim  disallowetl;  wanton  acts  of  troops 2991> 
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I'tdalf  Michel f  Pa^e. 

appointed  ruited  States  commissioner,  Pern  Claims  Commission, 

1868 1640 

Vienna, 

treaty  of,  1815,  navigation  of  rivers 4851 

Violation  of  Ten'itory, 

case  of  steamer  Caroline 2419 

Visitation  and  Search , 

right  of,  considered 4560 

referred  to  in  far-seal  arbitration 842, 902 

"  Volant;'  Brig, 

claims  disallowed ;  seizure  in  alleged  nentral  waters 3949 

Volunteers,  Spanish, 

character  of,  Cuba,  1868 1020 

Vrouw  Christiana  Magdalenay  Ilrigantine^ 

case  of  prize  restored ;  illegal  commission  of  captor 4016 

W. 
Wadsworth,  William  Henry, 

appointed  United  States  commissioner,  Mexican  Claims  Commis- 
sion, treaty  of  1868 1296 

Waite,  MorriHon  R,, 

appointed  American  counsel,  Geneva  arbitration 556 

Walker  Expedition, 

claims  considered 4028 

Wallace,  Lew, 

claim  for  alleged  contract  dismissed 3475 

Wallace  River, 

decision  as  to  mouth  of 481 

Walsh,  James, 
claim  rejected;  imprisonment  by  unsuccessfnl  revolutionists 2978 

Walter,  Thomas  U,, 
claim  of  executrix  allowed ;  breach  of  contract 3567 

War  Claims, 

captured  and  abandoned  property  cases    3745 

cases  of  appropriation  of  property 3714 

confiscation  acts 3750 

effect  of  conclusion  of  peace 3793 

embargoed  property  in  Cuba *. 3754 

for  seizure  at  commencement  of  hostilities 3665 

miscellaneous  cases 3783 

seizure  and  destruction  of  property  by  military  oi>erations 3666 

War  Premiums, 
claims  for,  on  account  of  Confederate  cruisers  admitted  to  second 

court  of  Alabama  claims 4660 

procedure  asto 4668 

Wardf  Thomas, 
claim  allowed ;  property  taken  by  authorities 3731 

**Warren,''  Steanur, 
claim  for  illegal  seizure  rejocted;  judicial  decision  sustained 3132 
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Waahingtofi,  George,  r»jje. 

proclamatiou  of  neutrality,  Earopeau  war,  1793 311 

*'  JVashington,''  Svhoonri'f 

claim  allowed ;  fishing  in  alleged  territorial  waters 4342 

Washingfon,  Treaty  of,  1871  (see  aho  Joint  High  Commission), 

text  of,  (tcneva  arbitration  of  Alabama  claims 547 

other  subjects  included 553 

Water  Boundary^  Northwestern  {see  San  Juan  Bonndary), 
''Water  Witch/'  U.  S.  S., 

attack  on,  by  Paraguay  fort 1487 

fleet  sent  to  Paraguay 1493 

WatkhiSj  TohiaHf 

secretary,  Florida  Treaty,  1819 4500 

Way  dell  tf-  Co.^ 

claim  for  illegal  detention  of  vessel,  etc.,  allowed 3255 

Webster-Ashhurton  Treaty^  i.sVf , 

northeastern  boundary  settled  by 151 

ratification 153 

northern  boundary  to  Lake  of  the  Woods  settled  by 193 

Webster,  Daniel^ 
difference  between  domiciliation  and  naturalization  claimed  by..     2701 

negotiations  by,  to  settle  northeastern  boundary  dispute 147 

treaty  concluded 151 

to  settle  northern  bonndary  dispute 191 

treaty  eoncl  n<led 193 

Webxte^',  Sir  Hichard, 

counsel  of  (ireat  Britain,  Paris  fur-seal  tribunal 805 

Webster,  Theodore,  Jdminintrator  o/, 

claim  allowed;  illegal  act  of  military  authorities 3004 

IVriJ,  Benjamin, 

statement  of  claim,  allowed  by  Mexican  Claims  Commission 1324 

in vosti;j:ation  of  charges  of  fr;iu<l  ordered  by  Congress 1332 

mandamus  to  compel  payment  of  installments  refused  by  Supreme 

Court 1338 

again  refused 1345 

rei)ort  of  Mr.  Bayard VM'S 

reference  of  daifus  to  Court  of  Claims 1348 

Weil,  Lewis, 

claim  allowed;  illegal  forced  loan. 3424 

dismissed ;  hazards  of  war 3<»72 

Wells, 
arbitration  of  disputes  of  two  African   tribes  as  to  possession  of 

certain 5041 

Tf  c//.s,  Farf/o  ,\-  Co., 

claims  allowed ;  ])roperty  taken  by  authorities 3744 

Wells,  Hezckiah  a., 

presiding  Judge,  first  Alabama  claims  court 4r>42 

chief  Justice,  second  Alabama  claims  court 4(j451 

resigned 4(HU 

West  Florida, 
incideuts  iu  occupaliou  ol 4519 
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Wenihurij,  Lord,  Pajje. 

views  as  to  criterion  of  performance  of  neutral  duties 566 

Whaling  Vessels, 

allowances  for  **  lay/'  in  court  of  Alabama  claims 421N) 

Wheatofiy  Henry, 

iinalitj  of  prize  court6'  decision  discussed  by 4555 

negotiations  with  Denmark  to  settle  claims,  1827 4558 

White,  Hugh  Lawson^ 

commissioner,  Florida  treaty,  1819 45()0 

White,  T.  Melville, 

arbitration  of  claim  for  illegal  imprisonment,  etc. ;  Great  Britain- 
Peru 4%7 

Whitefoord,  Mr., 

at  peace  negotiations,  1783 18 

Whitney,  lieuhen  J/.,  and  Charles  Callaghan, 

claim  allowed ;  illegal  confiscation  under  revenue  laws 3372 

Whittg,  William, 
claim  rejected  on  ground  of  holding  otlice  under  belligerent 2820 

Widman,  Adolph,  and  Brother, 
claim  for  alleged  loan  to  Mexico  dismissed 3467 

Wiggin,  B, 

appointed  United  States  commissioner  under  treaty  of  1854 437 

resigned 437 

Wilkinson,  John, 
claims  allowed ;  supplies  I'urnished  troops 3736 

Willet,  Mrs.  Clemencia  Uomerez  de, 
right  of  administratrix  to  present  claim 2254 

Willet,  William  K,, 

claim  allowed ;  property  taken  by  troops 3743 

^*  William  L,  Richardnon,'*  Schooner, 

claim  disallowed ;  seizure  of  neutral  vessel 3962 

''William  Lee,"  Ship, 

claim  allowed ;  unlawful  detention 3405 

'*  William,''  Ship, 

referred  to  in  claim  of  Elizabeth 4012 

**  William  Yeaton,'"  Schooner, 

case  of,  damages  for  detention 2914 

Williams,  (ieorge  H., 

appointed  member  of  joint  high  commission,  1871 536 

Williamnj  John  L., 

claim  disallowed;  lapse  of  time  in  presentation 4181 

Williamtf,  John  ^'., 

arbitrator  for  United  States,  Colonel  Lloyd  Aspinwall  claim 1014 

Williams,  Samuel, 

appointed  American  a^ent  under  Article  VII.,  Jay  Treaty,  1794. . .  322 
Willis,  Stillman  J)., 

claim  allowed  j  property  seized  by  authorities STia 
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IVilmotf  Montague f  Page. 

commission  as  governor  of  Nova  Sootia 51 

WihoHf  Charles  G.y 

olaim  dismissed;  citizenship  not  completed 2553 

Wihon,  Joseph  A'., 

claim  of ;  nonliability  for  acts  of  city  guards 3021 

Wilsotij  Joseph  (),, 

claim  (lismissutl;  hazard  of  war,  etc 3671 

niHchenUr,  Heorge^ 

commissiouor,  Danish  indemnity,  1830 4565 

'*  Winged  ICacer,''  Ship, 

value  of  goods,  freight,  etc.,  as  measure  of  damages;  Alabama 

claims  case 4242 

WinsoTy  JuHtinj 

publication  of  Benson's  report  on  St.  Croix  River  by 32 

Winter  liiver, 

decision  as  to 463, 483 

Wippemian,  Frederick , 

claim  for  damages,  lack  of  Government  protection 3039 

Women  y 

citizenship  of,  under  French  law 2654 

Woodruff,  Henry ^ 

claim  for  breach  of  contract  disallowed 3564 

Wreck, 

liability  for,  by  act  of  anthoriticH 1733 

Wulfing,  liohert, 

claim  allowed ;  compulsory  military  service  of  alien 3784 

Wyeth  and  .Sj>caAma«, 

claims  for  iudcmnity  rejected;  unlawful  invasion  of  Cuba 2777 

Wyman,  licnjamin  //., 

claim  rejected ;  acts  of  unsuccessful  revolutionists 2978 

X. 

A',  >',  /  Episode, 

negotiations  with  France,  1797 4423 

V. 

York  Hirer, 

decision  as  to  month  of ■!?<*» 

''  York,''  Ship, 

claim  allowed;  illegal  destruction  of  neutral  vessel 4378 

for  destruction  of  stranded  vessel 3679 

Young  J  Guilford  J)., 

aeceptiuj;  alien  military  service  forfeited  rights  of  citizenship  .. .  2752 
Young,  Smith  iS-  Co., 

claim  allowed ;  case  of  contended  judicial  remedy 3147 

Z. 

/aenaltipan,  Mexico, 

bum  in  j^  of,  by  troops 3798 

losses  from  burning  of 2973 
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ZaldivaPf  Miguel,  Page. 

claim  rejected;  acts  of  Cnban  iusargenta 2982 

naturalization  of,  considered ,  2630 

Zea  Bermudez,  Francisco  dc, 

negotiations  with ;  claims  against  Spain 4536 

Zenea,  Juan  Clementej 

consideration  of  naturalization  of 2626 

Zerman  Expedition, 

allowances  for  ill-treutment,  etc 2766 

forfeiture  of  protection  by  engaging  in  unlawful  (expedition 2758 

Znlaaga  Government, 

recognition  by  United  States 1289 
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